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THE VOICE OF THE
PEOPLE IS STILL
SUPREME

In 1649 John Sadler wrote... if I may not grant, yet I cannot deny, original power to the commons,
judicial to the lords, executive to the king.1
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In January 1649 the commons resolved: ‘that the commons of England, in Parliament
assembled, do declare, that the people are, under God, the original of all just power’ and indeed that
the commons ‘being chosen by, and representing the people, have the supreme power in this Nation’
and again ‘that whatever is enacted or declared for law, by the commons, in Parliament assembled,
hath the force of law; and all the people of this Nation are concluded thereby although the consent
and concurrence of King, or house of peers be not therein to. 2 The primacy of law-making in the
United Kingdom has been held with the legislature and in particular Parliament for over 460 years. It
is founded in the twin doctrines of Parliamentary supremacy and separation of powers. Although
today there are many scholars and other authorities which have questioned the clear distinction in
the roles of the executive, the legislative and the judiciary, and their roles in law making with regards
to their primacy and function; despite all the criticisms, changes and amendments, it can be argued
that the Parliament still bears the primary responsibility to make laws with the contribution of the
other arms of Government.
There are a few fundamental issues that will be addressed before discussing the main question of
law making and that is to first identify what are laws and what sources of law are recognised in the
United Kingdom, secondly what makes up the Parliament and the other branches of government
and finally why does Parliament have the envisaged primacy of law making responsibility.
Laws are identifiable in that they are in a format which distinguishes them from other types of
regulation or social convention. The format tells us that they are from a source which we recognise
of having the power to create law. It is only these laws which we understand to be binding on
ourselves and the state3. In the United Kingdom there are three major institutions which are
recognised as being authorised sources of binding law, being the Parliament, the courts and the
European Union, though the European Convention on Human Rights is becoming more recognised as
a further source of Law4.
Along with the requirement to understand what are laws and what laws are recognised in the United
Kingdom, it is also important to understand that the system operated under what is termed the rule
of law and that is that there are checks and balances on the powers of the Government and its lawmaking powers and the understanding that everyone is equal before the courts and that no one is
above the law. In X Ltd, Lord Bridge observed that: The maintenance of the rule of law is in every
way as important in a free society as the democratic franchise. In our society the rule of law rests
upon the twin foundations of the Queen in Parliament in making the law and the sovereignty of the
Queen’s courts in interpreting and applying the law5.
Parliament is the largest provider of laws and produces the most important sources of modern law
being statute law. Secondly it is able to give law-making power to such bodies as Government
Departments, Local Councils and other designated authorities through delegated or secondary
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legislation. It can also create informal rules which operate within the guidelines of formal rules
created by statute.6
Common law is the name given to the collective rulings from courts that has been gathered over at
least the last 800 years principally since the times of William the Conqueror who brought together
the best of the Anglo Saxon laws and promulgated the best decisions. Notwithstanding the growth
of statute law, English law is still recognised worldwide in common law terms. This is still the way
we categorise law and generally think of law and is still the prime source of influence in determining
problems in such areas as tort and contract law7.
In 1972 with the ascension of the United Kingdom to the E.E.C (the European Economic Community)
or now known as the European Union (EU), the nation was required to divest some of its supremacy
to the EU and ensure that it abided by community rules, regulations, directives and decisions made
by agreed law-making institutions8. S 2(1), European Communities Act 1972 states:
All such rights, powers, liabilities, obligations and restrictions from time to time created or
arising by or under the Treaties, and all such remedies and procedures from time to time provided for
by or under the Treaties, as in accordance with the Treaties are without further enactment to be
given legal effect or used in the United Kingdom shall be recognised and available in law, and be
enforced, allowed and followed accordingly; and the expression ‘enforceable Community right’ and
similar expressions shall be read as referring to one to which this subsection applies9.
The secondary area of explanation is the doctrine of the Separation of Powers which is generally
accepted as the source of the three arms of government being the executive, the legislature and the
judiciary. Professor Vile explains the system as to ensure that there is maintenance of political
liberty that the government need to be divided into three branches and each is required to have a
recognised function. Each branch is required to be confined to the function of its own arena and
must not be able to encroach on the responsibilities of the other arms10. In the modern context the
doctrine was summed up by Lord Mustill in the fire Brigade Union case as “It is a feature of the
peculiarly British conception of the separation of powers that Parliament, the executive and the
courts have each their distinct and largely exclusive domain. Parliament has a legally
unchallengeable right to make whatever laws it thinks fit. The executive carries on the
administration of the country in accordance with the powers conferred on it by law. The courts
interpret the laws, and see that they are obeyed”11.
The final major area of explanation is the doctrine of Parliamentary Supremacy. Dicey explains this
as “The principle of Parliamentary sovereignty means neither more nor less than this, namely, that
Parliament thus defined has, under the English constitution, the right to make or unmake any law
whatever; and, further, that no person or body is recognised by the law of England as having a right
to override or set aside the legislation of Parliament.12”. The doctrine of Parliamentary supremacy
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has been assumed since the Bill of Rights was secured in 1689. James Bryce, the constitutional
expert, expanded on the concept and it acceptance in the United Kingdom in 1886 in an address to
the House of Commons when he stated: “[There] is no principle more universally admitted by
constitutional jurists than the absolute omnipotence of Parliament. This exists because there is
nothing beyond Parliament or behind Parliament. . . [Parliament represents] the whole British
nation, which has committed to us the plenitude of its authority, and has provided no method of
national action except through the vote13. What Parliamentary sovereignty means in the most basic
form can be expressed in four major components. Firstly Parliament is the supreme Law-making
body in the United Kingdom. Its law have precedence over other forms of law. Statutes or Acts of
Parliament prevail over any other sources of law. They are superior to delegated legislation and can
also override common law rules that have been made by judges. It means that even if primary
legislation is out of date and is subsequently highlighted by judges in later cases, the legislation will
remain as the law until it is repealed either expressly or implied14. Secondly Parliament can make any
laws that it wants. Lord Reid in Madzimbamuto expressed with his customary clarity the accepted
principle governing the powers of Parliament:
"It is often said that it would be unconstitutional for the United Kingdom Parliament to do certain
things, meaning that the moral, political and other reasons against doing them are so strong that
most people would regard it as highly improper if Parliament did these things. But that does not
mean that it is beyond the power of Parliament to do such things. If Parliament chose to do any of
them the courts could not hold the Act of Parliament invalid15."
Thirdly, Parliament cannot bind its successors i.e. no Parliament can make laws that will restrict
future Parliament from making or changing law, which permits freedom in law-making. Fourthly, as
Parliament is of a superior status to the courts, it has been held that the judiciary cannot question or
challenge Acts of Parliament16.
With looking at the fundamental question as that Parliament bears the responsibility of law making
with contributions from the other branches, we will look at each branch and it function and role in
law making. General speaking the three branches are Legislature, the Executive and the Judiciary.
Generally speaking Parliament is the supreme law-maker. The Executive carries on the business of
the country. The Judiciary adjudicates on disputes between the state and individuals, and between
individuals and corporations.17
The best understanding of the term legislature in the United Kingdom is to understand it as being
the Parliament which comprises the House of Commons, the house of Lord and the Crown. The
English Parliament origins were as a court of common pleas, where the people could express their
grievances and served as a link between the governed and the government. The expansion of its
role firstly to a deliberating forum and then as being authoritive in areas of taxation and legislation
along with the recognition of Parliamentary supremacy was expanded and become enacted in the
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reign of William and Mary 18and began the recognition of the government needs to listen to the
people.
The executive branch as it is being understood in the political system of the United Kingdom consists
of the Government and the Sovereign. It is the function of the executive to carry out the functions
of the administration and control of the country. To do this, Parliament has given wide-ranging
powers in the form of secondary or delegated legislation and there is a far greater body of lawmaking which is carried out by Government Ministers, amongst others. While secondary delegation
is reliant on primary legislation, there is far more of it produced than Acts of Parliament. However
secondary legislation does not enjoy the same privileges as primary legislation and can be examined
and challenged by the judiciary if it is determined to be ‘Ultra Vives’ 19 “If a body acts beyond the
powers that are delegated to it by its parent act, then the delegated legislation can be declared void
by the courts. The body is said to have acted ultra vives by exceeding its powers.”20 Lord Denning
said in the price commission case with regards the powers of secondary legislation stated: “A public
body which is entrusted by Parliament with the exercise of powers for the public good cannot fetter
itself in the exercise of them. It cannot be estopped from doing its public duty. But that is subject to
the qualification that it must not misuse its powers: and it is a misuse of power for it to act unfairly
or unjustly towards a private citizen when there is no overriding public interest to warrant it”.21
The third arm of power is the judiciary. The role of the judiciary is to be “An independent, impartial,
honest and competent judiciary is integral to upholding the rule of law, gendering public confidence
and dispensing justice. The function of the judiciary is to interpret and apply national constitutions
and legislation, consistent with international human rights conventions and international law, to the
extent permitted by the domestic law of each Commonwealth country’22. The common law has
been in a state of continuing development or evolution for over 800 years. It has been growing and
changing to meet the ever-changing needs and demands of society. From time to time, it has been
codified, modified or displaced by statute. Yet vast areas of general law remain unregulated by
statute - parts of the criminal law, the law of contracts, the law of torts and equity, historically, a
great deal of our law is and always has been case law, made by judicial decisions. Contract and tort
law are still largely judge –made23 .
From this, it can be seen that primary legislation which is the providence of Parliament is the
authorative form of law and with the assistance of law in the form of delegated legislation from the
executive and scrutiny and case law from the judiciary for the predominant forms of law making in
the United Kingdom. However there are many authorative bodies, scholars and persons who claim
that the role of the Parliament as the prime responsible law maker in the United Kingdom is now
flawed and inaccurate. There are five major issues which are commented on that appear to detract
from Parliament as the predominant law maker in the United Kingdom, firstly, delegated legislation
is currently the most produced form of law in this county. Secondly and in connection with the first
18
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argument, is that the executive has become more powerful and the cabinet is now the main
proponent of law and that the Parliament is just a rubber stamp for the party which controls the
majority in the house of commons. Thirdly it is claimed since the United Kingdom ascension into the
European Union, the supremacy of law making has become the responsibility of Europe and now
Europe is the dominant law maker in many areas of policy. Fourthly law must be compatible with the
European Convention of Human Rights. Also with devolution, it is claimed that many law making
facilities have been divested to the varying assemblies or Parliaments in Wales, Scotland or Northern
Ireland, once again taking away the primacy of law making with the Parliament of the United
Kingdom.
It is argued that today the largest percentage of law-making is carried out by Government Ministers,
amongst others; in the form of delegated legislation and the Parliamentary controls over it are
relatively limited. However, there are two major points with regards to delegated legislation, firstly
secondary legislation has been authorised by primary legislation and can be seen as only fulfilling the
role and function that has been given to it and is thus an extension of the primary legislation.
Secondly the judicial scrutiny function with regard to the executive is to ensure that any delegated
legislation is consistent with the scope of power granted by Parliament and to ensure the legality of
government action and the actions of other public bodies. On the application of an individual,
judicial review is a procedure through which the courts may question lawfulness of actions by public
bodies24. Through this, though delegated legislation is the most abundant form of law making, it is
still controlled by firstly primary legislation from Parliament and secondly under judicial control and
as such it is a contribution to law making rather than primacy of law making.
With the increase in majority led government, it is claimed that the executive gets its laws passed
according to its own agenda and thus rendering the Parliament as little more than a rubber stamp
for its policies and legislation. This idea of the executive controlling the legislature is according to
Montesquieu writing in 1748 on the separation of power, ‘When the legislative and executive
powers are united in the same person, …, there can be no liberty…’ 25 In 2000 a House of Commons
research paper looked at the relationship between the executive and the legislature with regards to
the relationship and in terms of law making, believed that the United Kingdom had a unique form of
the separation of power and definition of legislature and Parliament in that “The legislative role is
generally regarded as primary, so much so that ‘legislature’ is nowadays all but a synonym for a
Parliament. Modern societies are so complex and the reach of public policy so pervasive that
Parliaments nowadays do not engage significantly in policy-making or policy-implementing. These
are regarded as the functions of the executive arm of government. As Griffith and Ryle succinctly put
it, ‘Parliamentary government’ means “not government by Parliament, but government through
Parliament.” Parliament acts as a forum, providing the essential, legitimising link between
government and governed.26 Lord Steyn in Jackson stated with regards to attempts for the executive
to abuse its power to state ‘While Parliamentary sovereignty may well continue to be the “general
principle of our constitution‟, he argued, unchecked executive power does not hold such sway. As a
result, an attempt by Parliament to render specific exercises of governmental power non-justiciable
24
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may be rejected by the judges27. This was confirmed in Bancoult by Lord Hoffman who was sceptical
of the executive being able to implement legislative measures without Parliamentary supervision as
‘The principle of the sovereignty of Parliament … is founded upon the unique authority Parliament
derives from its representative character. An exercise of the prerogative lacks this quality, although
it may be legislative in character, it is still an exercise of power by the executive alone28.
The major argument regarding the loss of primacy of law making in the United Kingdom is according
to many scholars in the ascension of the United Kingdom and its acceptance of section 2(1) of the
European Communities Act 1972 which required that European Law became supreme in all member
states. This has led to at least two major cases where Acts of Parliament have been ruled to be
incompatible with European Law. The cases have been Factortame and Equal Opportunities
Commission29. However many judges and scholars do not regard these as the loss of sovereignty of
Parliament and two important statements by distinguished judges Lord Bridge and Baroness Hale
have stated their understanding of this situation. In Factortame, Lord Bridge stated:
‘Whatever limitation of its sovereignty Parliament accepted … it was entirely voluntary …
when decisions of the Court of Justice have exposed areas of United Kingdom law which failed to
implement Council Directives, Parliament has always loyally accepted the obligation to make
appropriate and prompt amendments. Thus there is nothing in any way novel in according
supremacy to rules of Community [Union] law30.’
As Baroness Hale put it in Jackson, ‘Parliament has . . . for the time being at least, limited its own
powers by the European Communities Act 1972. And the proposed Sovereignty clause in the
European Bill firmly shows how the Parliament sees its understanding of European law
implementation in the United Kingdom. ‘It is only by virtue of an Act of Parliament that directly
applicable or directly effective EU law (that is, the rights, powers, liabilities, obligations, restrictions,
remedies and procedures referred to in section 2(1) of the European Communities Act 1972) falls to
be recognised and available in law in the United Kingdom’31.
The other major issue regarding European influence on law making in the United Kingdom is the
European Convention of Human Rights and the enacting of the Human Rights Act 1998. The Act
gave the courts the power to rule Acts of Parliament incompatible with the convention but unlike
European law, it could not repeal the law. However this has caused controversy throughout the
United Kingdom with outburst such as in 2009 with the then Conservative’s Shadow Justice
Secretary, Dominic Grieve QC, (who has supported the 1998 Act50) argued that “an increasing trend
toward judicial legislation, under the Human Rights Act, has created tension with elected lawmakers
in Parliament.32” Even in 2012, after a negative decision prompted the Prime Minister to vow that a
Bill of Rights commission would be “established imminently because … it’s about time we started
making sure decisions are made in … Parliament rather than in the courts.” Nevertheless, the
Government has moved to implement the Supreme Court’s judgment by means of the Sexual
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Offences Act 2003 (Remedial) Order 201233. And in conclusion with regards Parliament and the
Human Rights act, in Simms, Lord Hoffmann said:
“Parliamentary sovereignty means that Parliament can, if it chooses, legislate contrary to
fundamental principles of human rights. The Human Rights Act 1998 will not detract from this power.
The constraints upon its exercise by Parliament are ultimately political, not legal. But the principle of
legality means that Parliament must squarely confront what it is doing and accept the political cost….
In the absence of express language or necessary implication to the contrary, the courts therefore
presume that even the most general words were intended to be subject to the basic rights of the
individual34”.
And a final note against the judiciary acting in a control over Parliament, Jeremy Bentham advocated
that ‘Judicial control over legislation conflicts with legislative ‘Omni-competence’ and the latter
principle is paramount. The people themselves are left to remove and, if necessary, initiate the legal
punishment of members of the legislature who support anti-constitutional offences’35.
The final issue that relates to the primacy of Parliament for law making in the United Kingdom, is the
increasing devolution of power to the legislatures of Wales, Scotland and Northern Ireland. However
it is recognised that “The UK Parliament retains the power to legislate for Scotland on all matters,
including those matters that are now within the legislative competence of the Scottish
Parliament….However the Sewel convention has given the understanding that the UK government
will not legislate in matters that have been devolved to the devolved legislatures within the UK,
without the agreement of the devolved legislature36. Thus it can be see that devolution does not
detract from Parliament as the primacy source of law in the United Kingdom.
Though the primacy of law making in the United kingdom being vested within Parliament with
contributions from the executive and the judiciary has been criticised and has undertaken many
changes from its original form and function, it can be seen that through, the ascension into the
European Union and the requisite Supremacy of European law, the implementation of the Human
rights Act and its provisions for incompatibility and review, the devolution of some aspects of
Parliamentary law making along with the rise of delegated legislation, have changed the current
theories of Parliamentary supremacy. However, this essay has shown that throughout these
changes, the Parliament has maintained its role as bearing the responsibility for law making in the
United Kingdom with the contribution from the executive and the judiciary.
Word count 4286
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