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The administration of justice, including law enforcement . . . agen-
cies . . . in full conformity with applicable standards contained in
international human rights instruments, are essential to the full and
non-discriminatory realization of human rights and indispensable to
the processes of democracy and sustainable development.

The advisory services and technical assistance programmes of the
United Nations system should be able to respond immediately to re-
quests from States for educational and training activities in the field of
human rights as well as for special education concerning standards as
contained in international human rights instruments and in humanitar-
ian law and their application to special groups such as . . . law
enforcement personnel . . .

VIENNA DECLARATION AND PROGRAMME OF ACTION
(Part I, para. 27; Part II, para. 82)
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NOTE TO MANUAL USERS

This manual is one component of a three-part package of ma-
terials for human rights training for police. The police training pack-
age also includes a loose-leaf trainer’s guide, and a pocket book of
human rights standards for police. The three components of the
package are designed to complement each other, and, taken together,
provide all necessary elements for the conduct of human rights train-
ing programmes for law enforcement officials, under the approach
developed by the United Nations High Commissioner for Human
Rights/Centre for Human Rights.

This Manual (Component One of the package) provides in-
depth information on sources, systems and standards for human
rights in law enforcement, along with practical guidance, and an-
nexed international instruments.

The Trainer’s Guide (Component Two of the package) pro-
vides instructions and tips for trainers, additional exercises, and sam-
ple training tools, such as overhead transparencies, to be used in con-
cert with the manual in conducting police training courses.

The Pocket Book of standards (Component Three of the pack-
age) is designed to be a readily accessible and portable reference for
law enforcement officers, containing hundreds of point-form stand-
ards, organized according to police duties, functions and topics, and
referenced with detailed endnotes.

Manual users interested in obtaining copies of the Trainer’s
Guide and Pocket Book should contact the High Commissioner/
Centre for Human Rights.



FOREWORD

Consider the simple logic of the Universal Declara-
tion of Human Rights® (preamble):
Whereas it is essential, if man is not to be compelled to have re-

course, as a last resort, to rebellion against tyranny and oppression,
that human rights should be protected by the rule of law . . .

The message is as clear today as it was in 1948. With-
out the maintenance of the rule of law, violations of
rights occur; and where violations occur, rebellion is fo-
mented. The conclusion is inescapable: violating human
rights cannot contribute to the maintenance of public or-
der and security, but can only exacerbate their deteriora-
tion. This message should, by now, be seen as axiomatic.
For the United Nations, at least, nothing could be more
clear.

Why, then, do the old myths continue to survive in
some law enforcement circles? We have all heard the ar-
gument that respect for human rights is somehow anti-
thetical to effective law enforcement—the tired old no-
tion that, in order to enforce the law, capture the criminal
and secure his conviction, it is necessary to ‘‘bend the
rules’” a little. We have all seen the tendency to use
overwhelming force in putting down demonstrations, or
physical pressure to extract information from detainees,
or excessive force to secure an arrest. To this way of
thinking, law enforcement is a war against crime, and
human rights are merely impediments thrown in the path
of the police by lawyers and non-governmental human
rights organizations. Such myths survive, even though
history has shown us, again and again, that nothing
could be further from the truth.

For the user of this manual, the task at hand is to work
to dispel, once and for all, these foolish but enduring
myths; to declare, and to convince your police col-
leagues, that violations of human rights by police can
only make the already challenging task of law enforce-
ment more difficult; to remind the world that, when the
law enforcer becomes the lawbreaker, the result is not
only an assault on human dignity, and on law itself, but
the creation of barriers to effective policing.

The practical effects of police violations are multi-
fold:

—they erode public confidence;

—they exacerbate civil unrest;

—they hamper effective prosecutions in court;
—they isolate the police from the community;

—they result in the guilty going free, and the innocent
being punished;

2 Source references for the international human rights instruments
cited in this manual are given in the list of instruments on pp. xix
to xxv below.

—they leave the victim of crime without justice for
his suffering;

—they bisect the concept of ‘‘law enforcement’’, re-
moving the element of “‘law’’;

—they force police agencies to be reactive, rather
than preventive in their approach;

—they elicit international and media criticism and po-
litical pressure on the Government.

Conversely, respect for human rights by law enforce-
ment agencies actually enhances the effectiveness of
those agencies. In this sense, respect for human rights by
police, in addition to being a legal and ethical impera-
tive, is also a practical requirement for law enforcement.
When police are seen to respect, uphold and defend hu-
man rights:

——public confidence is built and

cooperation fostered;

—a contribution is made to the peaceful resolution of
conflicts and complaints;

—Ilegal prosecutions are successful in court;

—police are seen as part of the community, perform-
ing a valuable social function;

—the fair administration of justice is served and, con-
sequently, confidence in the system is enhanced;
—an example is set for others in society to respect the

law;

—police are able to be closer to the community, and
therefore in a position to prevent and solve crimes
through proactive policing;

—support is elicited from the media, from the interna-
tional community and from political authorities.

community

Police officers and law enforcement agencies that re-
spect human rights thus reap benefits which advance the
very objectives of law enforcement, while at the same
time building a law enforcement structure that does not
rely on fear and raw power, but rather on honour, profes-
sionalism and legality.

This vision of the police officer is the basis of the
United Nations High Commissioner/Centre for Human
Rights’ approach to human rights training for police. It
sees the police officer not as the inevitable violator of
human rights, but as the first line of defence in the strug-
gle for human rights. Indeed, every time a law enforce-
ment official reaches out to help a victim of crime,
everything he does to serve the community and to up-
hold the law, including the law of human rights, places
him at the forefront of this struggle.

The importance of ensuring that human rights are pro-
tected under the rule of law has been emphasized by the
United Nations since the drafting of the Universal Decla-



ration, and has guided the Organization in its activities
for the promotion and protection of human rights ever
since. This notion has been central to the work of the
United Nations Programme of Advisory Services and
Technical Assistance in the Field of Human Rights. This
programme has been engaged since 1955 in assisting
States, at their request, in the building and strengthening
of national structures which have a direct impact on the
overall observance of human rights and the maintenance
of the rule of law.

As the programme has evolved, so too have the areas
of assistance on which it has focused. Guided by succes-
sive General Assembly and Commission on Human
Rights resolutions, and by the nature of States’ requests
themselves, the programme gradually developed capac-
ities for assistance in a range of areas, which now pro-
vide a useful framework for national efforts directed at
strengthening human rights and the rule of law. Thus the
High Commissioner/Centre for Human Rights now takes
a comprehensive approach to human rights institution-
building, seeing as fundamental a number of constituent
elements in national efforts to secure the protection of
human rights under the rule of law, including priority at-
tention to the strengthening of fair administration of jus-
tice and humane law enforcement policies and practices.

The publication of Human Rights and Law Enforce-
ment is, we believe, a significant event in the ongoing ef-
forts of the United Nations to promote and protect hu-
man rights. Indeed, the crucial intersection between the
protection of fundamental rights and the maintenance of
law and order deserves significant attention. It is pre-
cisely this crucial nexus that was on the minds of the
framers of the Universal Declaration when they elabo-
rated article 29, paragraph 2, of that historic instrument:

In the exercise of his rights and freedoms, everyone shall be subject
only to such limitations as are determined by law solely for the pur-
pose of securing due recognition and respect for the rights and free-

doms of others and of meeting the just requirements of morality, pub-
lic order and the general welfare in a democratic society.

Hence the mandate for police in modern democracies
is to protect human rights, defend fundamental freedoms
and maintain public order and the general welfare in a
democratic society, through policies and practices which
are lawful, humane and disciplined.

The police profession is, indeed, an honourable one,
and one which is absolutely vital to the good functioning
of a democratic society. Police should be proud that this
was implicitly recognized in the Universal Declaration
of Human Rights half a century ago, and has been ex-
plicitly stated in so many United Nations human rights
instruments since then, including the Code of Conduct
for Law Enforcement Officials, the Basic Principles on
the Use of Force and Firearms by Law Enforcement Of-
ficials, and a host of other declarations and guidelines.
These are international standards directly relevant to the
work of police, developed not to impede law enforce-
ment, but to provide invaluable guidance for the per-
formance of that crucial function in a democratic society.

Yet, in order to protect human rights, police must first
know what they are. The United Nations has been pro-
viding human rights training to law enforcement officials
for over three decades, in recognition of the key role that
this group plays in the human rights situation in every
society. Nevertheless, it was only in January 1992, after

a careful review of the methodology and impact of these
courses, that the High Commissioner/Centre for Human
Rights embarked on the new and innovative approach to
law enforcement training that has resulted in the publica-
tion of this manual.

For years, the United Nations Programme of Advisory
Services and Technical Assistance carried out innumer-
able training courses for police in each of the world’s re-
gions. In many cases, these courses were the first expo-
sure that the participants had to the international human
rights standards governing their professional conduct. As
such, that these exercises were justified seems beyond
dispute. But how effective were they? Three years ago,
the High Commissioner/Centre for Human Rights initi-
ated a process to answer this question. The results of this
inquiry have dramatically changed the way we approach
our efforts at assisting police agencies in respecting hu-
man rights.

Traditional approaches to human rights training cer-
tainly carried with them some level of benefit to course
participants. At the very least, they helped to make na-
tional law enforcement officials aware of the existence
of international sources, systems and standards for hu-
man rights in the administration of justice. But the High
Commissioner/Centre for Human Rights, in its review of
these activities, was not satisfied that such courses were
imparting the necessary skills and attitudes to ensure that
international principles could be translated by practi-
tioners into appropriate and effective operational behav-
iour.

Early courses were comprised of a series of professo-
rial and essentially theoretical lectures by human rights
experts on general notions of human rights. As the train-
ers themselves had no practical experience as law en-
forcement officers, there was little effort, indeed little
possibility, to leave behind a lasting capacity for the im-
plementation of international standards in the everyday
work of police. For the most part, information was deliv-
ered through lectures, and focused almost entirely on
negative admonitions such as: ‘‘police shall not use ex-
cessive force in carrying out their duties’’.

Of course, police must know the rules. Yet this alone
has clearly not been sufficient in and of itself, to affect
police behaviour meaningfully. According to the report
of one parliamentary commission investigating viola-
tions at the country’s police stations, the police, when
confronted with evidence of abuses,

said that they lacked understanding about interrogation methods and
techniques, that they carried out interrogations by outdated methods,
and that they did not know how interrogations were carried out in
democratic and developed countries. In order to compare their meth-
ods and improve them, they wanted to have the chance to do research
and make observations on interrogation methods in democratic coun-
tries.

Such statements reveal two important areas of focus
for police trainees. First, offering justifications of any
kind for serious violations like torture demonstrates a
lack of familiarity with the most fundamental standards
for human rights in the administration of justice. There
are no legitimate justifications for such acts. Secondly,
police in the real world want to know not just what the
rules are, but also how to do their job effectively within
the confines of those rules. Training efforts which ignore
either of these areas will probably be neither credible nor



effective. Accordingly, the Centre includes practical in-
formation on proven techniques for the performance of
the target audience’s duties, as derived from the recom-
mendations of experts and literature on the current best
practice for the profession in question.

Thus the Centre became convinced that, to be truly
practical, police training must include the participation
of trainers experienced in law enforcement. In the expe-
rience of the Centre, much more can be accomplished
through the collegial approach of police discussing with
police than by a professor-student model of training. The
Centre therefore began to assemble a list of trainers and
consultants which is practical in orientation.

Rather than assembling panels composed entirely of
professors and theorists, the Centre includes practitioners
in the law enforcement field. This approach has allowed
the Centre to access the distinct professional culture
which surrounds police, and to make training sessions
much more practical and relevant to the work of police.
At the same time, police practitioners and trainers are
rarely experts in human rights; they are therefore accom-
panied and directed by expert staff of the Centre and of
the United Nations Crime Prevention and Criminal Jus-
tice Branch, thus ensuring that the substance of United
Nations standards is fully and consistently reflected in
the course contents. Panels of trainers composed of these
two complementary groups provide the best hope of de-
livering courses which are adequate in both substance
and the all-important element of practicality.

The Centre’s review process provided other lessons as
well. The Centre learned that police training courses
must, if the audience is to be engaged, be organized
around the daily duties of police (investigations; arrest;
detention; the use of force and firearms), and not accord-
ing to particular human rights instruments. Due attention
must be paid to the rights of victims of crime, with
whom the police most readily sympathize. Lecture pres-
entations must make way for teaching techniques which
are interactive (role-playing, practica, case-studies, and
so on), thus assuring the active participation of trainees.
A “‘train the trainers’’ approach must be employed, in
order to multiply the impact of each course, and to build
local capacity. A thorough presentation of standards
must be complemented by sessions designed to sensitize
police to the importance of human rights, and to their
own potential for violative behaviour, however uninten-
tional. Finally, each course developed under this ap-
proach must be carefully tailored to take account of the
particular cultural, educational, historical and political
realities of the country which the audience is charged
with serving and protecting.

These fundamental lessons provided the basis for the
development of the Centre’s police programme. Each
was incorporated into an approach to training police
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which was formally introduced in 1992, and which has
since been piloted in a number of countries in Africa,
Asia, Latin America and Europe. National police train-
ers, commanders and operational officials, as well as po-
lice officials serving in civilian police (CIVPOL) com-
ponents of United Nations peace-keeping operations,
have benefited from courses under the programme. Most
importantly, each piloting was followed by appropriate
review and revision of the programme, in an ongoing
and concerted programme development effort culminat-
ing in the publication of this manual.

The programme has, since its inception, benefited
from the valuable input of a number of the Centre’s part-
ners. Useful advice has been received from the Interna-
tional Commission of Jurists, the Raoul Wallenberg
Institute for Human Rights and Humanitarian Law, the
Henri Dunant Institute, INTERPOL, UNHCR, ICRC and
a number of police agencies and training institutes
around the world. In addition, a workshop was convened
in Geneva in May 1993 to discuss the Centre’s proposed
manual and approach to training. The workshop was at-
tended by police trainers and practitioners from all re-
gions, as well as by leading non-governmental organi-
zations and human rights experts in the field. In the
piloting of courses under the programme, the Centre has
gained from the valuable expertise of dozens of police
consultants from around the world. For all of this crucial
support, the High Commissioner/Centre for Human
Rights expresses its thanks.

Special acknowledgement is due to the Crime Preven-
tion and Criminal Justice Branch of the United Nations
Centre for Social Development and Humanitarian Af-
fairs in Vienna. This manual, and the Centre for Human
Rights’ police programme, are two elements of a joint
project conducted with the Crime Prevention and Crimi-
nal Justice Branch since 1992, in a full and fruitful part-
nership for which the High Commissioner/Centre for
Human Rights is most grateful.

Finally, and most especially, the United Nations ac-
knowledges and offers its thanks to the principal author
of this manual’s first draft, Mr. Ralph Crawshaw of the
Human Rights Centre of the University of Essex in the
United Kingdom.

José AvarLa Lasso
United Nations High Commissioner
for Human Rights
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cited in the present manual

ABBREVIATIONS

Compilation Human Rights: A Compilation of International Instruments, vol. 1 (2 parts),
Universal Instruments (United Nations publication, Sales No. E.94.X1V.1);
vol. I, Regional Instruments (to be issued)

Eighth Congress Eighth United Nations Congress on the Prevention of Crime and the Treatment
report of Offenders, Havana, 27 August-7 September 1990: report prepared by the
Secretariat (United Nations publication, Sales No. E.91.1V.2)

The instruments referred to in the manual are listed in chronological order in each of the categories below.
Where relevant, the short title by which an instrument has been identified is indicated.

Source
UNIVERSAL INSTRUMENTS
INTERNATIONAL BiLL oF HUMAN RIGHTS
Universal Declaration of Human Rights General Assembly resolu-
tion 217 A (1II) of 10 De-

cember 1948; Compila-
tion, vol. I, p. 1. See also
annex 1.1 below.

International Covenant on Economic, Social and Cultural Rights General Assembly resolu-
(entry into force, 3 January 1976) tion 2200 A (XXI) of
16 December 1966, an-
nex; Compilation, vol. 1,

p. 8.

International Covenant on Civil and Political Rights (entry into General Assembly resolu-
force. 23 March 1976) tion 2200 A (XXI) of 16
December 1966, annex;

Compilation, vol. 1,

p. 20. See also annex 1.2

below.
Optional Protocol to the International Covenant on Civil and Po- General Assembly resolu-
litical Rights (entry into force, 23 March 1976) tion 2200 A (XXI) of

16 December 1966, an-
nex; Compilation, vol. I,

p-41.
Second Optional Protocol to the International Covenant on Civll General Assembly resolu-
and Political Rights, aiming at the abolition of the death pen- tion 44/128 of 15 Decem-
alty (entry into force, 11 July 1991) ber 1989, annex; Compi-

lation, vol. 1, p. 46.

GENERAL

Vienna Convention on Consular Relations (Vienna, 24 April United Nations, Treaty Se-
1963) (entry into force, 19 March 1967) ries, vol. 596, p. 261.
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Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in accord-
ance with the Charter of the United Nations

Vienna Declaration and Programme of Action

HUMAN RIGHTS IN THE ADMINISTRATION OF JUSTICE

Treatment of detainees

Standard Minimum Rules for the Treatment of Prisoners

Procedures for the effective implementation of the Standard
Minimum Rules for the Treatment of Prisoners

Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment

United Nations Standard Minimum Rules for Non-custodial
Measures (Tokyo Rules)

Basic Principles for the Treatment of Prisoners

Torture and ill-treatment

Declaration against Tor- Declaration on the Protection of
ture All Persons from Being Sub-
jected to Torture and Other
Cruel, Inhuman or Degrading

Treatment or Punishment

XX

Source

General Assembly resolu-
tion 2625 (XXV) of
24 October 1970, annex.

Adopted by the World Con-
ference on  Human
Rights, Vienna, 25 June
1993 (A/CONF.157/24
(Part I), chap. IIIT).

First United Nations Con-
gress on the Prevention
of Crime and the Treat-
ment of Offenders: report
by the Secretariat
(United Nations publica-
tion, Sales No. 1956.
IV.4), annex LA; ap-
proved by Economic and
Social Council resolu-
tions 663 C (XXIV) of
31 July 1957 and 2076
(LXII) of 13 May 1977,
Compilation, vol. 1,
p. 243.

Economic and Social Coun-
cil resolution 1984/47 of
25 May 1984, annex.

General Assembly resolu-
tion 43/173 of 9 Decem-
ber 1988, annex; Compi-
lation, vol. 1, p. 265. See
also annex 1.5 below.

General Assembly resolu-
tion 45/110 of 14 Decem-
ber 1990, annex; Compi-
lation, vol. 1, p. 336.

General Assembly resolu-
tion 45/111 of 14 Decem-
ber 1990, annex; Compi-
lation, vol. 1, p. 263.

General Assembly resolu-
tion 39/46 of 10 Decem-
ber 1984, annex; Compi-
lation, vol. I, p. 293.



Convention against Tor- Convention against Torture and
ture ' Other Cruel, Inhuman or De-
grading Treatment or Punish-
ment (entry into force, 26 June

1987)

Capital punishment

Safeguard guaranteeing protection of the rights of those facing
the death penalty

Second Optional Protocol to the International Covenant on Civil
and Political Rights, aiming at the abolition of the death pen-
alty (entry into force, 11 July 1991)

Extralegal executions

Principles on the Effective Prevention and Investigation of Extra-
legal, Arbitrary and Summary Executions

Law enforcement

Code of Conduct for Law Enforcement Officials

Guidelines for the Effective Implementation of the Code of Con-
duct for Law Enforcement Officials

Basic Principles on the Use of Force and Firearms by Law En-
forcement Officials

Juvenile justice

United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (Beijing Rules)

Convention on the Rights of the Child (entry into force, 2 Sep-
tember 1990)

United Nations Guidelines for the Prevention of Juvenile Delin-
quency (Riyadh Guidelines)

xxi

Source

General Assembly resolu-
tion 39/46 of 10 Decem-
ber 1984, annex; Compi-
lation, vol. 1, p. 293.

Economic and Social Coun-
cil resolution 1984/50 of
25 May 1984, annex;
Compilation, vol. 1,
p. 310.

See above, International
Bill of Human Rights.

Economic and Social Coun-
cil resolution 1989/65 of
24 May 1989, annex;
Compilation, vol. 1,
p. 409. See also annex 1.8
below.

General Assembly resolu-
tion 34/169 of 17 Decem-
ber 1979, annex; Compi-
lation, vol. 1, p. 312. See
also annex 1.3 below.

Economic and Social Coun-
cil resolution 1989/61 of
24 May 1989, annex.

Eighth Congress report,
chap. I, sect. B.2; Compi-
lation, vol. I, p. 318. See
also annex 1.4 below.

General Assembly resolu-
tion 40/33 of 29 Novem-
ber 1985, annex; Compi-
lation, vol. 1, p. 356. See
also annex 1.9 below.

General Assembly resolu-
tion 44/25 of 20 Novem-
ber 1989, annex; Compi-
lation, vol. 1, p. 174.

General Assembly resolu-
tion 45/112 of 14 Decem-
ber 1990, annex; Compi-
lation, vol. 1, p. 346.



United Nations Rules for the Protection of Juveniles Deprived of
their Liberty

Protection of victims

Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power

Enforced disappearance

Declaration on the Protection of All Persons from Enforced Dis-
appearance

PREVENTION OF DISCRIMINATION

Race

United Nations Declaration on the Elimination of All Forms of
Racial Discrimination

International Convention on the Elimination of All Forms of Ra-
cial Discrimination (entry into force, 4 January 1969)

Sex

Declaration on the Elimination of Discrimination against Women

Convention on the Elimination of All Forms of Discrimination
against Women (entry into force, 3 September 1981)

Particular manifestations of discrimination

Slavery Convention (Geneva, 25 September 1926) (entry into
force, 9 March 1927)

Convention on the Prevention and Punishment of the Crime of
Genocide (entry into force, 12 January 1951)

xxii

Source

General Assembly resolu-
tion 45/113 of 14 Decem-
ber 1990, annex; Compi-
lation, vol. 1, p. 275.

General Assembly resolu-
tion 40/34 of 29 Novem-
ber 1985, annex; Compi-
lation, vol. 1, p. 382. See
also annex 1.6 below.

General Assembly resolu-
tion 47/133 of 18 Decem-
ber 1992; Compilation,
vol. I, p. 401. See also
annex 1.7 below. '

General Assembly resolu-
tion 1904 (XVII) of
20 November 1963;
Compilation, vol. 1,
p. 61.

General Assembly resolu-
tion 2106 A (XX) of
21 December 1965, an-
nex; Compilation, vol. 1,
p. 66.

General Assembly resolu-
tion 2263 (XXII) of 7 No-
vember 1967; Compila-
tion, vol. I, p. 145.

General Assembly resolu-
tion 34/180 of 18 Decem-
ber 1979, annex; Compi-
lation, vol. 1, p. 150.

League of Nations, Treaty
Series, vol. LX, p. 253;
Compilation, vol. 1,
p. 201.

General Assembly resolu-
tion 260 A (III) of 9 De-
cember 1948, annex;
Compilation, vol. 1,
p. 673.



Protocol amending the Slavery Convention signed at Geneva on
25 September 1926 (entry into force, 7 December 1953)

Supplementary Convention on the Abolition of Slavery, the
Slave Trade, and Institutions and Practices Similar to Slavery
(entry into force, 30 April 1957) (Geneva, 7 September 1956)

International Convention on the Suppression and Punishment of
the Crime of Apartheid (entry into force, 18 July 1976)

Religion or belief

Declaration on the Elimination of All Forms of Intolerance and
of Discrimination Based on Religion or Belief

MIGRANT WORKERS

International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families

TERRORISM

International Convention against the Taking of Hostages (entry
into force, 3 June 1983)

Measures against international terrorism

NATIONALITY, STATELESSNESS AND REFUGEES

Convention relating to the Status of Refugees (Geneva, 28 July
1951) (entry into force, 22 April 1954)

Convention relating to the Status of Stateless Persons (New
York, 28 September 1954) (entry into force, 6 June 1960)

Protocol relating to the Status of Refugees (New York, 31 Janu-
ary 1967) (entry into force, 4 October 1967)

Declaration on the Human Rights of Individuals Who are not
Nationals of the Country in which They Live

xxiii

Source

General Assembly resolu-
tion 794 (VIH) of 23 Oc-
tober 1953; Compila-
tion, vol. I, p. 206.

United Nations, Treaty Se-
ries, vol. 266, p. 3; Com-
pilation, vol. 1, p. 209.

General Assembly resolu-
tion 3060 (XXVII) of
30 November 1973; an-
nex; Compilation, vol. I,
p. 80.

General Assembly resolu-
tion 36/55 of 25 Novem-
ber 1981; Compilation,
vol. I, p. 122.

General Assembly resolu-
tion 45/158 of 18 De-
cember 1990, annex;
Compilation, vol. 1,
p. 554.

General Assembly resolu-
tion 34/146 of 17 De-
cember 1979, annex.

Eighth Congress report,
chap. I, sect. C, resolu-
tion 25, annex.

United Nations, Treaty Se-
ries, vol. 189, p. 137;
Compilation, vol. 1,
p. 638.

United Nations, Treaty Se-
ries, vol. 360, p. 117,
Compilation, vol. 1,
p. 625.

United Nations, Treaty Se-
ries, vol. 606, p. 267,
Compilation, vol. 1,
p. 655.

General Assembly resolu-
tion 40/144 of 13 De-
cember 1985, annex;
Compilation, vol. 1,
p. 668.



INTERNATIONAL ARMED CONFLICT

1907 Hague Convention

First Geneva Convention

Second Geneva Conven-
tion

Third Geneva Conven-
tion

Fourth Geneva Conven-
tion

Additional Protocol 1

Hague Convention (IV) respect-
ing the Laws and Customs of
War on Land (The Hague,
18 October 1907) (entry into
force, 26 January 1910)

Geneva Convention (I) for the
Amelioration of the Condition
of the Wounded and Sick in
Armed Forces in the Field
(Geneva, 12 August 1949) (en-
try into force, 21 October
1950)

Geneva Convention (II) for the
Amelioration of the Condition
of Wounded, Sick and Ship-
wrecked Members of Armed
Forces at Sea (Geneva, 12 Au-
gust 1949) (entry into force,
21 October 1950)

Geneva Convention (III) relative
to the Treatment of Prisoners
of War (Geneva, 12 August
1949) (entry into force, 21 Oc-
tober 1950)

Geneva Convention (IV) relative
to the Protection of Civilian
Persons in Time of War
(Geneva, 12 August 1949) (en-
try into force, 21 October
1950)

Protocol (I) Additional to the
Geneva Conventions of 12 Au-
gust 1949, and relating to the
Protection of Victims of Inter-
national Armed Conflicts
(Geneva, 8 June 1977) (entry
into force, 7 December 1978)

NON-INTERNATIONAL ARMED CONFLICT

Additional Protocol 11

Protocol (II) Additional to the
Geneva Conventions of 12 Au-
gust 1949, and relating to the
Protection of Victims of Non-
International Armed Conflicts
(Geneva, 8 June 1977) (entry
into force, 7 December 1978)

xxiv

Source

J. B. Scott, ed., The Hague
Conventions and Decla-
rations of 1899 and
1907, 3rd ed. (New
York, Oxford University
Press, 1918), pp. 101-
102; Supplement to the
American Journal of In-
ternational Law (New
York), vol. 2 (1908), Of-
ficial Documents, p. 90.

United Nations, Treaty Se-
ries, vol. 75, p. 31; Com-
pilation, vol. I, p. 685.

United Nations, Treaty Se-
ries, vol. 75, p. 85;
Compilation, vol. 1,
p-711.

United Nations, Treaty Se-
ries, vol. 75, p. 135;
Compilation, vol. 1,
p. 732.

United Nations, Treaty Se-
ries, vol. 75, p. 287
Compilation, vol. I,
p. 803.

United Nations, Treaty Se-
ries, vol. 1125, p. 3;
Compilation, vol. 1],
p- 866.

United Nations, Treaty Se-
ries, vol. 1125, p. 609;
Compilation, vol. 1,
p- 934.



REGIONAL INSTRUMENTS

Convention for the Protection of
Human Rights and Fundamen-
tal Freedoms (Rome, 4 Novem-
ber 1950) (entry into force,
3 September 1953)

European Convention on
Human Rights

Protocol No. 1 to the European Convention on Human Rights
(Paris, 20 March 1952) (entry into force, 18 May 1954)

Protocol No. 4 to the European Convention on Human Rights
(Strasbourg, 16 September 1963) (entry into force, 2 May
1968)

American Convention on Human Rights (‘‘Pact of San José,
Costa Rica’’) (San José, 22 November 1969) (entry into force,
18 July 1978)

African Charter on Human and Peoples’ Rights (Nairobi, 26 June
1981) (entry into force, 21 October 1986)

European Convention for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment (Strasbourg, 26 No-
vember 1987) (entry into force, 1 February 1989)

XXV

Source

United Nations, Treaty Se-
ries, vol. 213, p. 221;
Compilation, vol. IL.

United Nations, Treaty Se-
ries, vol. 213, p. 221,
Compilation, vol. I1.

Council of Europe, Euro-

pean Treaty  Series
No. 46; Compilation,
vol. 1L

United Nations, Treaty Se-
ries, vol. 1144, p. 123;
Compilation, vol. IL.

OAU, document CAB/LEG/
67/3/Rev.; International
Legal Materials (Wash-
ington, D.C.), vol. XXI
(1982), p. 58; Compila-
tion, vol. II.

Council of Europe, Euro-
pean  Treaty  Series
No. 126; Compilation,
vol. II.






STATEMENT OF OBJECTIVES

This manual, the approach contained herein,
and the courses offered in accordance with that
approach are intended:

(a) To provide information on international human rights
standards relevant to the work of police;

(b) To encourage the development of skills, and the formu-
lation and application of policies, necessary to transform that
information into practical behaviour;

(c) To sensitize participants to their particular role in pro-
moting and protecting human rights, and to their own potential
for affecting human rights in their daily work;

(d) To reinforce law enforcement officials’ respect for, and
faith in, human dignity and fundamental human rights;

(e) To encourage and reinforce an ethos of legality, and of
compliance with international human rights standards, within
law enforcement agencies;

(f) To assist law enforcement agencies and individual law
enforcement officials in providing effective policing through
compliance with international human rights standards;

(8) To equip police educators and trainers to provide
human rights education and training for law enforcement offi-
cials.

The intended principal beneficiaries are:

—Police trainers and training institutions;
—National police officials, whether civilian or military;

—Civilian police (CIVPOL) components of United Nations
peace-keeping operations.






PART ONE

TRAINING LAW
ENFORCEMENT OFFICIALS

POLICY AND PRACTICE






CHAPTER 1

APPROACH OF THE UNITED NATIONS HIGH COMMISSIONER/
CENTRE FOR HUMAN RIGHTS TO POLICE TRAINING

1. The High Commissioner for Human Rights/
Centre for Human Rights (HC/CHR), through its pro-
gramme of advisory services and technical assistance,
has been involved for many years in training practi-
tioners in all areas of the administration of justice, in-
cluding law enforcement. This manual is based on the
approach developed during that time, which is com-
prised of the following fundamental elements:

A. Collegial presentations

2. The HC/CHR draws from a list of experts which
is practical in orientation. Rather than assembling panels
composed entirely of professors and theorists, the
HC/CHR opts for practitioners in the relevant field, in-
cluding police officers and trainers. In the experience of
the HC/CHR, much more can be accomplished through
the collegial approach of police discussing with police
than by a professor-student model of training. This ap-
proach allows the HC/CHR to access the distinct profes-
sional culture which surrounds police. At the same time,
practitioners and trainers are accompanied and directed
by expert staff of the HC/CHR and of the United Nations
Crime Prevention and Criminal Justice Branch, thus en-
suring that the substance of United Nations standards is
fully and consistently reflected in the course contents.'

B. Training the trainers

3. National participants in the HC/CHR’s courses
are selected on the understanding that their responsibil-
ities will continue after completion of the training exer-
cise. They are charged with conducting their own train-
ing and dissemination efforts after returning to their duty
stations. In this way, the impact of courses is multiplied
several-fold, as the information imparted is disseminated
throughout the institutions concerned. Since 1992, the
HC/CHR’s courses have included capacity-building
components, such as lessons and materials designed to
impart training skills to participants, in addition to the
substantive content of the courses. For maximum effect,
course organizers should aim for the same capacity-
building approach.

! Where United Nations human rights experts are not available, or-
ganizers preparing courses on the basis of this manual may wish to
consider including the participation of experts from non-governmental
human rights organizations.

C. Pedagogical techniques

4. All courses developed by the HC/CHR include a
variety of effective techniques for the training of adult
audiences. In particular, suggestions are made for the use
of creative, interactive teaching methods, which offer the
best hope of securing the active involvement of future
participants. Recent discussions between staff of the
HC/CHR and a number of non-governmental organi-
zations and institutions with extensive training experi-
ence have resulted in the identification of the following
techniques as especially appropriate and effective in hu-
man rights training for adults: working groups, lecture-
discussion, case studies, panel discussion, round-table
discussion, brainstorming, simulation and role-playing,
field trips, practica (including the drafting of course cur-
ricula and standing orders) and visual aids. Recommen-
dations on how to use such techniques are given in chap-
ter III below.

D. Audience specificity

5. The HC/CHR has learned that the mere recitation
of vague principles of general applicability offers little
hope of affecting the actual behaviour of a given audi-
ence. To be effective—indeed, to be at all worthwhile—
training and education efforts must be directly targeted
and appropriately addressed to a particular audience, be
they police, health-care workers, lawyers, students or
others. Accordingly, the HC/CHR’s teaching activities
focus more on the standards directly relevant to, for ex-
ample, the daily work of police, and less on the history
and structure of United Nations machinery.

E. Practical approach

6. Police in the real world want to know not just
*‘what the rules are’’, but also how to do their job effec-
tively within the confines of those rules. Training efforts
which ignore either of these areas will probably be nei-
ther credible nor effective. Accordingly, in all its train-
ing courses, the HC/CHR includes practical information
on proven techniques for the performance of the target
audience’s duties, as derived from the recommendations
of experts and literature on the current best practice for
the profession in question. However, while practical rec-
ommendations are a key component of courses, it would
not be possible to provide detailed training on technical



policing skills in a human rights manual or course.
Rather, the existence of such techniques should be high-
lighted, and they should be targeted for further training
as a follow-up to the human rights training. Technical
police training is offered, at the international level, by a
number of specialized national police training institu-
tions under long-standing international outreach pro-
grammes.

F. Comprehensive presentation of standards

7. ‘The courses given by the HC/CHR are intended
to be thorough in their presentation of relevant interna-
tional standards. To this end, relevant instruments and
simplified learning tools are translated and distributed to
participants. In every case, specialized staff of the
HC/CHR control the substantive content of the courses
and workshops, and supplement course presentations as
required. This manual provides a ready-made catalogue
of that content, for the convenience of course presenters.

G. Teaching to sensitize

8. In addition to imparting standards and practical
skills, the HC/CHR’s courses include exercises designed
to sensitize trainees to their own potential for violative
behaviour, however unwitting. For example, well-
developed exercises (including role-playing) for making
trainees aware of gender or racial bias in their own atti-
tudes or behaviour can be quite valuable. Similarly, the
special import of particular standards as they apply to
women, for example, is not always readily obvious.

Trainees should be made to understand that, for exam-
ple, the term ‘‘degrading treatment’’, as found in various
international instruments, may imply different activities
and thresholds when applied to women as compared to
men, or to one cultural group as opposed to another.

H. Flexibility of design and application

9. To be universally useful, training courses must be
designed in such a way as to facilitate their flexible use,
without imposing a single rigid focus or approach on the
trainers. Courses must be adaptable to the particular cul-
tural, educational, regional and experiential needs and
realities of a diverse range of potential audiences within
the target group. Accordingly, this manual is not in-
tended to be ‘‘read’’ verbatim to trainees. Rather, train-
ers should select relevant material and create their own
targeted presentation notes and materials, based on the
manual’s content and the particular realities on the
ground.

I. Evaluation tools

10. The HC/CHR'’s courses include pre- and post-
training evaluative exercises, such as testing question-
naires, which serve three crucial purposes. Pre-course
questionnaires, when properly used, allow trainers to tai-
lor their courses to the particular educational needs of
the audience. Post-course questionnaires and evaluation
sessions allow trainees to gauge what they have learned,
and assist in the continuous (crucial) modification and
improvement of courses offered by means of this
manual.



CHAPTER 11

PARTICIPANTS IN TRAINING PROGRAMMES

A. Definition and categories

11. Participants in training programmes for which
this manual is devised are law enforcement officials.
Such officials are defined in the commentary to article 1
of the Code of Conduct for Law Enforcement Officials,
as follows:

(a) The term ‘‘law enforcement officials’’ includes all officers of
the law, whether appointed or elected, who exercise police powers, es-
pecially the powers of arrest or detention.

(b) In countries where police powers are exercised by military
authorities, whether uniformed or not, or by State security forces, the
definition of law enforcement officials shall be regarded as including
officers of such services.

12.  For the purposes of brevity and linguistic vari-
ation, the term ‘‘police’’ is also used in this manual, as
an alternative to the term ‘‘law enforcement officials’’.
Both terms refer to the type of official covered by the
above definition, as well as to civilian police (CIVPOL)
components of United Nations peace-keeping operations.

13. It is useful to distinguish between different cat-
egories of police officials, both in hierarchical and func-
tional terms, in order to ensure that training programmes
are appropriate to particular types of participant. The fol-
lowing broad categories of officials are identified for the
purposes of training programmes and use of this manual:

Senior national law enforcement officials—those func-
tioning at a policy-making or strategic level and hav-
ing command responsibilities in police organizations;

Educators and trainers of law enforcement officials—
those responsible for the education and training of
law enforcement officials across the entire spectrum
of police training;

National law enforcement officials below command
level—those operating at ‘‘street level’” and those of-
ficials with immediate supervisory responsibilities for
such police. It is also useful to identify sub-categories
of this level of official, for example crime investiga-
tors, those with a specific responsibility for dealing
with civil disorder, and ‘‘generalist’” police who per-
form a wide variety of policing functions;

Officials serving in civilian police (CIVPOL) compo-
nents of United Nations peace-keeping operations.

TRAINERS’ NOTE: Depending on rank structures and
other organizational factors, middle-ranking or

““middle management’’ law enforcement officials
may be included in training programmes directed
either at senior police or at those below command
level.

B. Specific reasons for training various categories
of law enforcement officials

14. It is important to train senior law enforcement
officials in order to give credibility to the training pro-
gramme for the law enforcement agency as a whole, and
because of their significance—not only within the
organization, but also within the political and criminal
justice systems. For example, police at this level may
exert pressure to secure legislative or administrative
changes which they consider necessary for the police
task; they may be included on national bodies estab-
lished to make recommendations on constitutional and
legal changes or reform; they may formulate policy
within the organization; and they make strategic opera-
tional decisions which can have far-reaching effects.

15. In particular, it is important to train this cat-
egory of official in human rights and humanitarian
standards in order to meet objectives (b) and (e) set out
in the ‘‘Statement of Objectives’” above (p. 1).

16. The importance of training educators and train-
ers of police is recognized in the High Commissioner/
Centre for Human Rights’ policy of training trainers. By
training this category of official, it is possible to meet all
the objectives set out in the ‘‘Statement of Objectives’’.

17. Itis clearly important that law enforcement offi-
cials engaged in actual policing duties at ‘‘street level’’
should be aware of human rights and humanitarian
standards, and that those standards should guide their at-
titudes and behaviour. This is true whether such officials
carry out general policing duties or are specialists in
such matters as criminal investigation or maintaining
public order. It is in the actual process of basic policing
activity that human rights are either respected or vio-
lated. Furthermore, it is frequently the case that police at
this level operate alone or in small groups — often unsu-
pervised. The need for them to accept that respect for hu-
man rights is an essential element of good policing is of
fundamental importance.

18. Civilian police (CIVPOL) components of peace-
keeping operations have a particular responsibility to re-
spect United Nations standards for human rights, since



hey serve under the flag of the Organization which gave
sirth to those standards. Their functions include, also,
he duty to provide guidance to local law enforcement
igencies based not on the laws of their home State, but
n the international standards contained in this manual.
Thus CIVPOL officers must scrupulously respect and
wctively promote United Nations standards for law en-
‘orcement.

C. Significant characteristics of law enforcement
agencies and officials

19. Not all characteristics of law enforcement agen-
sies, or of police culture, are universal, and there are
variations among law enforcement officials based on
sersonality, generation and career orientation. However,
t is possible to make a number of general statements
ibout police organizations and officials which are sig-
iificant in relation to human rights training programmes.
The extent to which, and the ways in which, individual
wigencies and officials do not conform to these generali-
rations must, of course, be understood at the local level
vhere programmes are implemented.

20. The general statements are:

Divisions within agencies along hierarchical and
functional lines can be significant.

There is a tendency to make strong distinctions between
activities defined as ‘‘real police work’’ (operational
and practical policing) and other necessary functions
of a law enforcement agency.

Some incompatibility is frequently felt between legal
and administrative requirements and the imperatives
of practical policing activities.

A corollary of the above tendencies is that policing is
seen by many law enforcement officials as an essentially
practical activity requiring pragmatic and often expedi-
ent responses to situations in which they provide imme-
diate, though perhaps temporary, solutions.

TRAINERS' NOTE: Observations and comments in
this chapter have formed the basis for some recom-
mendations in ensuing chapters. They should be
taken into account by organizers of courses and
those making presentations.



CHAPTER III

EFFECTIVE TRAINING TECHNIQUES

A. Learning objectives

21. The objectives of the trainer are to facilitate sat-
isfaction of the needs of the trainee. That being the case,
three basic learning objectives form the foundation of
this programme and mirror the following three educa-
tional needs of participants in all police training pro-
grammes:

—To receive information and develop knowledge —
on what human rights and humanitarian standards
are, and what they mean;

—To acquire or reinforce skills—so that the func-
tions of law enforcement agencies and the duties of
law enforcement officials can be fulfilled effec-
tively with due respect for human rights. Simple
knowledge of standards is not enough to enable po-
lice to transfer those rules into appropriate opera-
tional behaviour. The acquisition of skills is to be
viewed as a process, as skills are fine-tuned
through practice and application. This process may
therefore need to be continued, in the light of train-
ing needs identified in specific areas of police
work, through United Nations technical assistance
programmes, or through cooperation under bilateral
technical policing programmes;

—To become sensitized, i.e. to undergo a change in
(negative) or to reinforce (positive) attitudes and
hence behaviour—so that law enforcement offi-
cials accept, or continue to accept, the need to pro-
mote and protect human rights, and actually do so
in the course of their duties. The subjects here are
the values of the law enforcement officer. This,
too, is a long-term process to be reinforced by fur-
ther training and by appropriate command and
management practices.

22. Thus effective training will aim to improve:

knowledge
+ skills

+ attitudes
to contribute to: appropriate behaviour.
B. General recommendations

23.  On the basis of the information and comments
regarding categorization of participants set out in chap-

ter II, the following general recommendations can be
made about human rights training for police:

(a) Whenever possible, separate training pro-
grammes should be arranged for different categories of
law enforcement officials—according to rank and func-
tion. This allows training to focus on:

—strategy and policy-making aspects of law enforce-
ment for senior police officers;

—pedagogical aspects for educators and trainers;

—tactical and “‘street level’’ policing for officials not
in the above categories;

—aspects of particular relevance to officials with spe-
cific functions, e.g. criminal investigation or main-
taining public order, or to civilian police (CIVPOL)
officials.

TRAINERS’ NOTE: As indicated in chapter IL.A above,
depending on rank structures and other
organizational factors, middle-ranking law en-
forcement officials may be included in training
programmes directed either at senior officials or
those who function at ‘‘street level’’. Should it be
decided that the participation of officials with dif-
ferent functions in the same programme is un-
avoidable, or even desirable, then the different ex-
perience of participants can be exploited for
training purposes. Differing perspectives and pri-
orities can be contrasted to good effect.

(b) The largely practical and pragmatic orienta-
tion of police officers should be reflected in the educa-
tion and training methods adopted. This means:

—creating the opportunity to translate ideas and con-
cepts into practice;

~ —enabling participants to focus on real problems of
policing;

—responding to issues of immediate concern to par-
ticipants raised by them during the programme.

C. The participatory method

24. For maximum effect, a few basic principles
should be kept in mind in applying the participatory
training method described in chapter 1.



25. Recall the nine elements of the High Commis-
sioner/Centre for Human Rights’ approach to training, as
detailed in chapter I:

——collegial presentations;

-—training the trainers;

—interactive pedagogical techniques;
—audience specificity;

—a practical approach;

—comprehensive presentation of standards;
—teaching to sensitize;

—flexibility of design and application;
—use of evaluation tools.

This method requires an approach which is interactive,
flexible, relevant and varied, as described below:

Interactive—This programme implies the use of a par-
ticipatory, interactive training method. Police, like
other adult training audiences, most readily absorb
course curricula when they are not spoonfed the ma-
terial. Rather, for effective training, the trainees
should be fully involved in the process. As practitio-
ners, trainees will bring to the course a rich pool of
experience, which must be actively drawn on to make
an interesting and effective course.

Flexible—Contrary to certain myths associated with po-
lice training, it is not advisable to adopt a “‘military”’
approach and order trainees to participate. The result
of such techniques is, more often than not, resentment
among trainees and, consequently, the closing of av-
enues of communication between trainer and trainee.
While a certain level of control should be maintained
by the trainer, the first rule should be flexibility.
Questions—even challenges—from the audience
should be welcomed, and should be addressed by
trainers in a positive and forthright manner. Simi-
larly, excessively rigid timekeeping can leave partici-
pants feeling frustrated and resentful.

Relevant—The unspoken question of the trainee
throughout the course will be: ‘“What does this have
to do with my daily work?”” The extent to which
trainers continuously answer this question will be an
important factor in their success. Every effort must
therefore be made to ensure that all material presented
is relevant to the work of the audience, and that such
relevance is made clear where it is not self-evident.
This task may be easier when addressing operational
themes, such as arrest or the use of firearms. It may
require more careful planning, however, for more
topical themes, such as policing in a democracy, or
the protection of vulnerable groups.

Varied—To secure and retain the active engagement of
participants, it is best to vary the teaching techniques
used throughout the course. Most police are not ac-
customed to long classroom sessions, and a tedious
and monotonous routine will leave them more con-
scious of the classroom than of the subject-matter.
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A varied selection of techniques should be used, alter-
nating discussion with role-playing, and case-studies
with brainstorming, as appropriate to the subject-
matter.

26. Broadly speaking, therefore, the following
methods and approaches should be adopted:

Presentation of standards—a short presentation on the
human rights and humanitarian standards relative to
an aspect of policing, and on the implications of these
for policing;

Application of participatory techniques—enables par-
ticipants to use their knowledge and experience of po-
licing to translate ideas and concepts expressed in the
presentation into practice; and also enables them to
consider the practical implications of human rights
and humanitarian standards for their day-to-day polic-
1ng activities;

Focus and flexibility—enables participants to focus on
matters of real and current concern; and enables edu-
cators and trainers to adapt to participants’ needs as
the course progresses.

D. Participatory techniques

27. A selection of participatory techniques are out-
lined below.

1.  Presentation and discussion

28. Following a presentation (as described in para-
graph 26 above), an informal discussion is useful to
clarify points and facilitate the process of translating
ideas into practice. Such discussions are conducted by
the presenter, who should try to involve all participants.
It is useful for presenters to have a prepared series of
questions available to initiate the discussion.

29. At the conclusion of the presentation and dis-
cussion, the presenter should provide an overview or
summary. Presenters should supplement the lecture por-
tion with the use of pre-prepared visual aids or study ma-
terials distributed in advance to all participants.

2.  Panel discussion

30. The formation of a panel of presenters or ex-
perts, possibly following a presentation by one or more
of them, has frequently been shown to be a useful train-
ing device. Such an approach is particularly effective
when presenters have expertise in different aspects of a
topic, because of their professional backgrounds or
countries of origin. Ideally, human rights experts should
be included together with experts in police practice and
police training.

31. One presenter should act as facilitator, to enable
the widest possible participation, to ensure that partici-
pants’ needs are met, and to provide an overview or
summary at the conclusion of the discussion. This
method should include direct exchanges between panel



members themselves, and between the panel and the
audience.

3.  Working groups

32. A course may be divided into a number of small
groups of five or six participants. Each group is given a
topic to discuss, a problem to solve or something con-
crete to produce, within a short time period—up to
50 minutes. A facilitator may, where necessary, be as-
signed to each group. The course is then reconvened and
the results of the deliberations of each group are pre-
sented by a spokesperson for the group. The course par-
ticipants may then discuss the topics and the response of
each group.

4. Case-studies

33. In addition to dealing with discussion topics,
working groups may consider case-studies. These should
be based on credible and realistic scenarios which are
not too complex and which focus on two or three main
issues. Case-studies should require participants to exer-
cise their policing skills in responding to them, and to
apply human rights and humanitarian standards. Senior
law enforcement officials should be required to exercise
command and management skills.

34. The scenario for a case-study can be presented
to participants for consideration by them in its entirety,
or ‘““fed”’ to them sequentially as a developing situation
(the ‘‘evolving hypothesis’”) to which they have to re-
spond.

5. Problem-solving/brainstorming

35. These sessions can be conducted as intensive
exercises to seek solutions to problems which are both
theoretical and practical. They require a problem to be
analysed and then solutions to be developed. Brain-
storming encourages and requires a high degree of par-
ticipation and it stimulates those involved to maximum
creativity.

36. Following presentation of the problem, all ideas
in response to it are recorded on a board or flip chart. All
responses are recorded, no explanations are required, and
no interventions are judged or rejected at this stage. The
presenter then categorizes and analyses the responses, at
which stage some are combined, adapted or rejected. Fi-
nally, the group makes recommendations and takes deci-
sions on the problem. The learning or sensitization
process occurs as a result of the group discussion on
each suggestion.

6. Simulation/role-playing

37. These exercises require participants to perform
a task or tasks in a realistic situation simulating ‘‘real
life’’. In the context of human rights and law enforce-
ment, simulation or role-playing exercises may be used
to practice a skill or to enable participants to experience
situations hitherto unfamiliar to them.
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38. A written factual situation is distributed in ad-
vance, and each participant is allocated a particular role
(the police officer, the victim, the witness, the judge,
etc.). During the exercise, no one is allowed to leave his
or her assigned role for any reason. This technique is
particularly valuable for sensitizing participants to the
feelings and perspectives of other groups, and to the im-
portance of certain issues.

7. Field trips

39. Group visits to relevant institutions or locations
(a police station, a refugee camp, a detention centre, etc.)
can provide valuable perspective. The purpose of the
visit should be explained in advance, and participants
should be instructed to pay critical attention and to rec-
ord their observations for a subsequent discussion.

8.  Practica (practical exercises)

40. These involve the assignment of trainees to ap-
ply and demonstrate particular professional skills in a
supervised procedure. Police may be required to draft
human rights standing orders on a particular aspect of
police work. Police trainers may be assigned to draft a
lesson plan, or to deliver a session in the course itself.

9. Round-table discussions

41. Round-table discussions, like panel discussions,
necessitate the assembling of a diverse group of resource
persons, representing a variety of perspectives on the
subject to be addressed. An animated discussion is the
goal, and the crucial elements are a strong and dynamic
moderator, skilled both in the subject-matter and in the
techniques of devil’s advocate, and the use of the hypo-
thetical. The moderator should be intentionally provoca-
tive, stimulating debate between and among the panel-
lists and the audience, and should control the course of
the discussion.

10.  Visual aids

42.  Adult learning can be enhanced by the use of
blackboards, overhead transparencies, posters, displayed
objects, flip charts, photographs, slides and videos/films.

E. Locations for training courses

43. Ideally, the following conditions should be met
in respect of the location for a training course:

{a) Courses should be held in a location away from
the normal place of work of the participants.

(b) The room used for a course should be of suffi-
cient size for the number of people it is intended to ac-
commodate.

(¢) There should be a sufficient number of small an-
cillary rooms available to accommodate working groups,
so that participants may focus without interruption on
their assigned topics.



(d) Seating facilities should be comfortable and flex-
ible, allowing chairs, desks and tables to be moved
around to accommodate various training techniques.

F. Planning for participants’ needs

44. The level of physical comfort of course partici-
pants will have a direct impact on the outcome of the
learning exercise. Keep in mind, for planning purposes,
these few basic factors:

(a) Tt should be possible to regulate the temperature
and ventilation of the room.

(b) Classrooms should never be filled beyond a com-
fortable capacity.
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(c) Rest rooms should be easily accessible.

(d) The daily programme should include a 15-minute
coffee/rest break at mid-morning, a lunch break of at
least one hour, and a 15-minute coffee/rest break at mid-
afternoon.

(e) Allow for participants, between scheduled breaks,
to stand and stretch occasionally. Two or three minutes
is sufficient for this, at appropriate intervals, perhaps
twice a day.

(f) Where possible, provide for water, coffee or other
soft drinks to be available in the classroom.

(g) Lunch breaks should be scheduled within the pe-
riod to which participants are accustomed. This will vary
from regton to region, and from workplace to workplace.



CHAPTER IV

EDUCATORS AND TRAINERS

A. Users of the manual

45. The core users of this manual are:
—national trainers and organizers preparing human
rights courses for police officials;

—staff of police training institutions and pro-
grammes;

—staff of United Nations agencies and programmes
providing police training;
civilian

—trainers of United Nations police

(CIVPOL) forces;

—police-practitioner resource persons participating in
human rights training courses;

—students who have completed courses under this

programme;

—human rights experts and non-governmental
organizations participating in police training
courses.

46. The manual may also be of use as a source of
reference to practitioners in the field of law enforcement.

B. Selection of educators and trainers

47. Tt is important that the selection of individuals
to make presentations and provide other input on human
rights training courses for police is based on the follow-
ing criteria:

-—expertise in the subject-matter;

—ability to adopt the methodology of the training
programme, especially its participatory aspects;

—credibility and reputation, especially among law
enforcement officials who are to participate in the
programme.

Ideally, a panel of trainers should be composed primarily
of police trainers and persons with experience in law en-
forcement, who should be accompanied by at least one
expert in the field of human rights.
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C. Briefing of educators and trainers

48. It is important that educators and trainers are
adequately briefed on the following matters:

—basic historical, geographical, demographic, politi-
cal, economic and social information on the coun-
try where the programme is to be introduced;

—basic information on the constitutional and legal ar-
rangements of that country;

—human rights and humanitarian law treaties to
which the State is a party;

—organization and size of the law enforcement
agency or agencies within the country;

—categories and numbers of law enforcement
officials—particular issues of current concern in re-
lation to law enforcement and human rights in the
country where the programme is to be introduced.

D. Tasks of the trainer

49. Trainers participating in courses based on this
manual should be given the following instructions:

Before the course:

(a) Study the manual, giving particular attention to
the sessions to which you are formally assigned.

(b) Prepare very brief lecture notes, keeping in mind
the time limitations set out in the course programme.

(c) Think about what practical recommendations you
might make to the trainees, based on your professional
experience, to assist them in implementing relevant hu-
man rights standards in their daily work as police of-
ficers.

(d) Attend a pre-course briefing with the entire train-
ing team, at least one day prior to the course.

During the course:

(a) Participate in daily pre-course and post-course
briefings with the rest of the training team.

(b) Attend and participate in all course sessions.



(¢) Meet with your session co-leader the day before
each scheduled presentation to prepare your presenta-
tions jointly.

(d) Deliver brief presentations, adhering to specified
time-limits, based on the manual, for the topics assigned
to you as a session co-leader.

(¢) Make practical recommendations based on your
professional experience during discussion and working-
group periods, including during sessions for which you
are not the session leader.

(/) Select a hypothetical exercise from the manual
for each session you are to present, for use in working
groups.

(g) Use visual aids whenever possible.

(h) Ensure that any comments or recommendations
made are consistent with the international standards set
out in the manual.
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(i) Encourage active group participation and discus-
sion.

(j) Provide advice and comments on the training ma-
terials used for the courses, including the manual.

(k) Attend all opening and closing ceremonies and
events accompanying the training programme.

After the course:

(a) Participate in a final debriefing session with the
rest of the training team.

(b) Study the manual to reinforce your knowledge of
any subject-matter with which you were not completely
comfortable.

(c) Refine and revise your personal teaching ma-
terials before each subsequent course.



CHAPTER V

USING THE MANUAL

50. Having considered four particular aspects of
training policy and practice in the preceding chapters, it
is now appropriate to explain the format and content of
the remainder of the manual.

51. Parts two to five of the manual contain the es-
sential information and material for training law enforce-
ment officials in human rights, dealing with fundamental
concepts (part two); police duties and functions (part
three); groups requiring special protection or treatment
(part four); and matters of command, management and
control (part five). As will be seen, some of the material
has differing relevance to the various categories of offi-
cials and this will be commented on as the specific con-
tent of each chapter is explained. The annexes contain
texts of core international instruments, as well as other
information supplementing the substantive chapters ex-
plained below.

52. Further guidance on use and applicability of
pedagogical material will be given in section E below,
where the general format and content of chapters are ex-
plained.

A. Part Two (Fundamental concepts)

53. Part two addresses the broad concepts of ethical
policing, policing in democracies and non-discrimi-
nation. It deals with matters of principle which are im-
portant at the policy-making and strategic level of polic-
ing, and hence for officials working at that level. Its
content is equally important for educators and trainers of
police, who should be familiar with the essential con-
cepts and principles relevant to law enforcement and hu-
man rights. Some of the matters dealt with in part two
are also relevant to officials operating at *‘street level”’.

Chapter VII—Sources, systems and standards for human
rights in law enforcement

54. This chapter provides an overview of the inter-
national system for the protection of human rights in law
enforcement. It summarizes the various relevant interna-
tional bodies, instruments and monitoring mechanisms,
while highlighting certain types of violation to which po-
lice should be sensitized. This chapter is the basis for an
introductory session which should initiate every course
offered on the basis of this manual. It is, in essence, the
foundation upon which the rest of the course is to be
built.
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Chapter VIII—Ethical and legal police conduct

55. The requirement to respect the essential dignity
of the human person, and the legal basis for human
rights standards, are fundamental to this chapter and are
of considerable relevance to all categories of police offi-
cials.

Chapter IX—Policing in democracies

56. This chapter deals with the requirement that po-
lice be accountable to the public through democratic po-
litical institutions, as well as responsive to public needs
and concerns. All law enforcement officials need to be
confronted with, or reminded of, these requirements.

Chapter X—Police and non-discrimination

57. The principle of non-discrimination is funda-
mental to the protection of human rights and to effective,
legal and humane policing. It is relevant at all levels of
policing.

GENERAL COMMENTS ON PART TWO

58. While the fundamental aspects of these chapters
(as outlined above) are relevant to all categories of law
enforcement officials, presentations should be varied ac-
cording to the needs of participants. Basic principles can
be conveyed briefly and succinctly to those officials who
are not required to consider all their implications for po-
licing in its widest sense. However, theoretical concepts
should be expanded and developed, and the wider issues
discussed, where appropriate (e.g. with senior police of-
ficials and educators and trainers).

B. Part Three (Police duties and functions)

59. The chapters in part three provide the essential
framework for any course on human rights training for
police. They deal with standards directly relevant to key
areas of policing where human rights are either respected
and protected, or violated. For these reasons, the subject-
matter of each chapter is relevant to every category of
law enforcement official, although the ways in which it
is presented must be varied according to the needs of
participants.



Chapter XI—Police investigations

60. This chapter identifies international standards
having a direct bearing on police investigatory activities.
Police officials with specialized investigatory functions
should focus on its content in some detail. However,
most police officers undertake investigations to some ex-
tent, even if only minimally; hence all participants
should be made aware of the essential elements of the
topic.

Chapter XII—Arrest

61. The power to arrest is an important police
power, especially in human rights terms, and it is essen-
tial that all law enforcement officials are aware of inter-
national standards regulating it. Officials at ‘‘street
level’”’, who actually exercise powers of arrest, must be
familiar with the constraints and safeguards surrounding
such powers.

Chapter XIII—Detention

62. Some law enforcement officials have specific
responsibilities in relation to detainees and such officials
should be exposed to the content of this chapter in some
detail. However, the protection of detainees is such an
important matter that all police officials need to be aware
of international standards designed to secure it.

Chapter XIV—Use of force and firearms

63. Underlying law enforcement and the mainte-
nance of order is the possibility that force may be used
to secure those ends; hence the significance of this sub-
ject to all law enforcement officials.

64. Some officials are more likely to be called upon
to use force than others, and indeed are specially trained
to do so (e.g. those with specific responsibilities for
dealing with public disorder). Chapter XIV has particu-
lar significance for this category of official.

Chapter XV—civil disorder, states of emergency and
armed conflicts

65. In this chapter, principles and provisions of
international humanitarian law are introduced in order to
emphasize the requirement of humane conduct, and pro-
tection of victims, during conflict. In addition, other pe-
riods of heightened tension, such as civil disorder and
states of emergency, are reviewed, introducing police to
the legal limitations which accompany exceptional
measures.

66. Most law enforcement officials are required to
respond to conflict and disorder at some time during
their careers, and the importance of the subject makes it
an essential element of any human rights training course
for police.
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GENERAL COMMENTS ON PART THREE

67. For all the subjects in this part, it is important to
focus on strategic and policy-making aspects for senior
law enforcement officials, and on practical, operational
aspects for officials at “‘street level’’. Training of the lat-
ter category of officials should focus on legal require-
ments and on the actual conduct of policing activities.

C. Part Four (Groups requiring special
protection or treatment)

68. Part four is important because of the vulnerabil-
ity of the persons to whom each chapter relates, and the
significance of policing activity to the situation of such
people. Its content is more topical than operational, but
no less important than other sections.

Chapter XVI—Police and the protection of juveniles

69. Some police officials have special responsibilities
in relation to juveniles and this chapter is clearly important
for them. However, the chapter identifies international
standards on arrest and detention of juveniles, hence its
importance to all law enforcement officials.

Chapter XVII—Law enforcement and the rights of
women

70. This chapter considers women not only as vic-
tims or potential victims of human rights abuses and of
crime, but also as actors and participants in the admin-
istration of justice. For this reason, all categories of law
enforcement officials need to confront the issues it
raises.

Chapter XVIII—Refugees and non-nationals

71. For historical and geographical reasons, some
countries have huge and immediate responsibilities in re-
lation to refugees. Most countries have to respond to the
needs of non-nationals. Sometimes specialized units of
police deal with such categories of people, although any
police official may, at some time, become involved with
them.

72. The extent to which, and the ways in which, this
chapter XVIII is used as source material for a course will
depend on the situation in the country concerned and the
type of official participating. In any event, the special
vulnerability of refugees and non-nationals, and the pro-
tective mandate of police, render this a subject worthy of
serious attention.

Chapter XIX—Protection and redress for victims

73.  All police officials must be aware of ways in
which victims of crime and of human rights abuses can
be supported. Clearly, the introduction of schemes and
systems for this purpose is the responsibility of senior
law enforcement officials, and an awareness of interna-
tional standards on protection of victims will be of con-
siderable interest to them.



D. Part Five (Matters of command,
management and control)

74. Part five is of particular relevance to senior law
enforcement officials, although the matters on which it
touches are not solely their concern. Educators and train-
ers of police need to be aware of the content of chap-
ters XX and XXI, as do some middle-ranking officials.

Chapter XX—Human rights in police command, man-
agement and organization

75. Having been made familiar with the subject-
matter of the preceding chapters of the manual, law
enforcement officials with command and management
responsibilities must be given the opportunity to con-
sider the implications of international human rights and
humanitarian standards for those responsibilities.
Chapter XX is intended to facilitate and encourage that
process.

Chapter XXI—Investigating police violations

76. Clearly, the investigation of police violations is
a matter for police commanders and managers, but other
officials, perhaps those with internal disciplinary func-
tions, will also benefit from training sessions based on
chapter XXI. It may also be considered advantageous in
some circumstances for “‘street-level’’ police officials to
be made aware of some aspects of this topic.

E. Format of chapters

77. The chapters are formatted in such a way as to
facilitate consideration of the practical policing implica-
tions of the topics, and to assist delivery of the material
to different categories of law enforcement officials.

Essential principles

78. Each substantive chapter is headed by a list of
Essential Principles. These are a combination of princi-
ples on which the detailed provisions of international hu-
man rights and humanitarian law are based, and princi-
ples fundamentally important to law enforcement. They
provide a succinct summary of the substance of each
topic and all categories of law enforcement officials
must be aware of them.

79. Chapters VIII to XXI are then each divided into
two sections, as explained below.,

Section A

80. Section A sets out information for a presentation
on the topic under three headings: Introduction, General
aspects (of the topic) and Concluding remarks.

Intreduction—This places the topic within the context
of law enforcement.

General aspects—This subsection provides information
under a number of subheadings:
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Fundamental principles—an account and explanation
of those fundamental principles of international hu-
man rights or humanitarian law on which the specific
provisions relating to the topic are based;

Specific provisions—an account of the relevant stand-
ards pertaining to the topic as set out in the various in-
struments.

Any additional information based on international stand-
ards relevant to the topic is then set out under subsequent
subheadings. For example, in chapter XIV on Use of
Force and Firearms, there are third, fourth and fifth sub-
headings, on ‘‘Use of force and the right to life’’, *‘Use
of force and extralegal killings’’ and ‘‘Use of force and
disappearances’’, respectively.

Concluding remarks—These draw conclusions from
the preceding material relevant to law enforcement in
relation to the particular topic.

Presentations to educators
and trainers

81. These presentations should contain a full ac-
count of all of the material in section A. Informal discus-
sions following the presentation should focus on peda-
gogical issues arising out of the material and on
conceptual aspects of the topic.

Presentations to senior law
enforcement officials

82. These presentations should place emphasis on
essential principles, whereas the detail under ‘‘Specific
provisions’’ should be summarized. Informal discussions
following presentations should focus on matters relevant
to policing strategy, policy-making, command and man-
agement.

Presentations to officials
below command level

83. Presentations to operational, ‘‘street-level’’ po-
lice should emphasize the details of ‘‘Specific provi-
sions’’, especially those which make stipulations about
conduct. Statements of principles should be used to rein-
force prohibitions and requirements. Informal discus-
sions should focus on the tactical aspects of policing and
on how specific policing actions can be carried out in
accordance with human rights and humanitarian stand-
ards.

Section B

84. Section B deals with the practical application of
human rights and humanitarian standards. It contains a
list of practical steps to be taken by law enforcement
agencies and officials to secure compliance with the
standards; a series of hypothetical exercises; and a list of
topics for discussion.



Practical steps

85. The practical steps are separated into two cat-
egories: those applicable to all law enforcement officials,
and those applicable to officials with command and
supervisory responsibilities. They can be used in a vari-
ety of ways for training purposes, for example:

(a) to provide a basis for informal discussions with
educators and trainers of law enforcement officials on
important teaching and instructional points;

(b) to identify those aspects of the topic which are
relevant to policing strategy, policy-making, command
and management, for presentations to senior officials;

(c) to identify those aspects of the topic which are
relevant to tactical or ‘‘street-level’” policing, for offic-
ers below command level;

(d) to provide a focus for panel discussions;

(e) to provide further points for discussion by work-
ing groups;

(H to provide a basis for problem-solving or brain-
storming sessions (participants may be asked to consider
how the requirements can be met).

Hypothetical exercises

86. These exercises are based on practice and re-
quire participants to make judgements on factual situa-
tions. They should be used to reinforce understanding of
international standards and to examine ways of imple-
menting those standards through effective policing.
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87. Depending on their format, the exercises can be
used as discussion topics for working groups; as
problem-solving or brainstorming exercises; and as case-
studies. Some address strategic and policy-making is-
sues, and hence are particularly suitable for considera-
tion by senior police officials. Others address tactical
and practical situations and are more suitable for consid-
eration by officials below command level. The level at
which the exercises are directed is sometimes indicated.
However, some are suitable for consideration by any
category of law enforcement official and no particular
indication is made in respect of these.

Topics for discussion

88. These topics are designed to stimulate
discussion—either informally following a presentation,
or in working groups and other appropriate settings.
They can be used to reinforce knowledge of international
standards and of the rationale behind their formulation.

F. Annexes

89. There are several annexes which, collectively,
are designed to supplement the content of parts one and
two of the manual, and to facilitate the organization and
administration of training programmes. Trainers and
course organizers are encouraged to browse through the
annexes before proceeding, in order to become familiar
with some valuable reference materials contained
therein.



CHAPTER VI

FORMAT AND CONTENT OF COURSES

A. Introduction

90. The broad format and content of human rights
training courses for law enforcement officials based on
this manual are dictated by considerations discussed in
the preceding chapters, in particular:

(a) the approach of the United Nations High Com-
missioner/Centre for Human Rights—especially its em-
phasis on a practical approach to training;

(b) the participants in training programmes—taking
into account their characteristics and the categories in
which they belong;

(¢) pedagogical techniques—emphasizing the partici-
patory approach;

(d) educators and trainers—the requirement for them
to be expert, adaptable and credible;

(e) the manual itself—the framework it provides for
conceptualizing and categorizing the broad area of law
enforcement and human rights as indicated by the part
and chapter headings.

91. The actual format and content of a particular hu-
man rights training course may depend, additionally, on:

(a) the results of needs assessments carried out in re-
lation to a country and its law enforcement agency or
agencies, and the proposed participants;

(b) the time available for the course or courses.

92. Some recommendations will now be made on
the weight to be given to topics in particular chapters of
the manual, for courses for different categories of law
enforcement officials. These should be taken into ac-
count when the time to be allocated for each topic on a
course programme is being considered. Three model
course formats will then be proposed.

B. Observations on chapter topics
Part two (Fundamental concepts)

TrAINERS' NOTE: Reference should be made to the
observations in chapter V.A above.

93. Each chapter should be covered in some depth
with educators and trainers of law enforcement officials.
Such participants should be asked to consider the topics
at a conceptual and theoretical level, as well as in practi-
cal, operational terms.

94. Senior law enforcement officials should also be
required to consider the content of part two in detail, as
it covers broad matters of principle relevant to their
policy-making and command functions.

95. Officials below command level require substan-
tial exposure to the topics in part two, as they provide a
sound basis for encouraging the attitudes, and hence con-
duct, necessary for the promotion and protection of hu-
man rights. However, as indicated in chapter V.A above,
the basic principles of the topics can be conveyed briefly
and succinctly to this category of official.

96. Part two is especially important for civilian po-
lice (CIVPOL.) trainees, as it sets out the framework for
understanding the relevance of international (United
Nations) standards for human rights in law enforcement.

FPart three (Police duties and functions)

TraINERS’ NOTE: Reference should be made to the
observations in chapter V.B above.

97. The points made in chapter V.B about the rel-
evance of different chapters to various categories of po-
lice officials (e.g. chapter XI to investigators, chap-
ter XIII to officials with special responsibilities for
detainees, and chapters XIV and XV to officials
specialized in dealing with public disorder) should be
noted.

98. As further indicated in chapter V.B, the chapter
topics in part three should be the central focus of human
rights training courses for every category of police offi-
cial. Consequently, the greater part of each course
should be devoted to these topics, although the time allo-
cated to any one topic should be varied according to the
functions of the participants.

Part four (Groups requiring special protection or treat-
ment)

TraINERS’ NOTE: Reference should be made to the
observations in chapter V.C above.

99. The weight given to the chapter topics of part
four is particularly dependent on the situation in the
country concerned (e.g. Is there a significant refugee
problem? Is the treatment of non-nationals an issue?),
and on the functions of course participants (e.g. Do some



participants have special responsibilities for any of the
categories of person in question?).

100. Educators and trainers should receive compre-
hensive instruction in, and guidance on, all topics.

101. If the time allocated for the course permits,
senior law enforcement officials and officials below that
level should also receive such comprehensive instruction
and guidance. If this is not possible, they should be made
aware of current issues of concern in relation to each
topic; how the issues are addressed by international
standards; and how solutions are adopted in different
countries or regions to the problems identified. (This lat-
ter point is particularly important in relation to senior of-
ficials, in view of their responsibility to devise policy
and strategy.)

Part five (Matters of command, management and con-
trol)

TrAINERS’ NOTE: Reference should be made to the
observations in chapter V.D above.

102. The subject-matter of every chapter in part five
should form a significant component of courses for sen-
ior law enforcement officials and for educators and train-
ers. Where possible, elements of chapter XXI (Investi-
gating police violations) should be incorporated into
courses for police below command level.

C. Model course formats

103. Three model formats are proposed below.
They can be based on variations of the model course out-
line programme set out in annex I, or varied to suit local
needs and circumstances. The model formats are for:

—Full courses—for all categories of law enforcement
officials, where possible (with reduced input from
part five of the manual for police below command
level), for police trainers, and for CIVPOL officers.

——Seminars—for senior law enforcement officials.
—-Basic courses—Tfor officials below command level.

104. The following points should be noted in rela-
tion to these proposals:

Sequence of topics: This should follow the sequence of
parts and chapters in the manual. There is a logic to this
sequence. For example:

—the topics in part two are best dealt with as intro-
ductory topics, as they derive from fundamental
concepts;

—the topics in part five are best dealt with at the con-
clusion of a course, when participants have an
awareness of international standards;

—in terms of procedure, arrest precedes detention,
hence the human rights aspects of those situations
ought to follow the same sequence (chapters XII
and XIII of part three);
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—any consideration of human rights in situations of
conflict and disorder (chapter XV) should be in-
formed by an awareness of the broad area of human
rights and law enforcement as set out in the preced-
ing chapters of part three (especially chapter XIV
on the use of force).

Composition of a working day: It is assumed that a
working day on a course would begin at about 9 a.m. and
conclude at about 6 p.m., and be partitioned by a midday
break and two shorter breaks (for coffee)—one in the
middle of the morning, and one in the middle of the
afternoon, to ensure that participants remain fresh and
alert. Lunch breaks should be scheduled according to the
local tradition. Additional time should be set aside for
the training team to meet for a brief preparatory session
before each day begins, and for a debriefing at the end of
each day.

1. The full course

105. The full course consists of a session on the
topic of every chapter in parts two to five of the manual,
in the sequence shown in the manual. In order to allow
for:

a comprehensive presentation on each topic;

adequate informal discussion following the presenta-
tion; and

full treatment of hypothetical exercises and discussion
topics,

it is recommended that a session should consist of half a
working day. This means that each chapter topic is cov-
ered within one such half-day session. There are 15
chapter topics to be dealt with in this way (parts two to
five).

106. It is recommended that a further half-day ses-
sion be devoted to introductory and familiarization pro-
cedures, and another half-day session to procedures con-
nected with the closure and evaluation of the course.

107. The recommended full course would therefore
congist of 16 half-day sessions, or 8 training days.

2. Seminar for senior law enforcement officials

108. Where senior officials are not available to
complete a full course, a short seminar could be con-
ducted. The sequence of chapter topics shown in the
manual should be maintained. In order to allow for ad-
equate coverage of each topic within a short time-scale,
it is recommended that half-day working sessions be
devoted to:

the four chapters of part two (combined);
chapters XI — XIII of part three (combined);
chapters XIV and XV of part three (combined);
the four chapters of part four (combined); and

both chapters of part five (combined).



109. It is recommended that a further half-day ses-
sion be devoted to opening and closing procedures (e.g.
a half-day divided between the beginning and the end of
the seminar).

110. The Seminar for senior law enforcement offi-
cials would therefore consist of 6 half-day sessions, or 3
training days.

111. In order to accommodate the chapter topics
within these sessions and to meet the needs of senior of-
ficials, it is recommended that the fundamental princi-
ples of each topic be explained in a presentation, and
that some reference be made to the international instru-
ments setting standards. Examples of some of the stand-
ards could be given. The first part of a half-day session
could then be concluded by informal discussion, and the
second part of the session devoted to consideration of
hypothetical exercises.

3. Basic course for law enforcement cfficials

below command level

112.  Where officials below command level are not
available for a full course, a basic course could be con-
ducted. The sequence of chapter topics shown in the
manual should be maintained. It is recommended that
half-day working sessions be devoted to:

chapters VII and VIII of part two (combined);

chapters IX and X of part two (combined);
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chapters XI and XII of part three (combined);
chapter XIII of part three;

chapter XIV of part three;

chapter XV of part three;

chapters XVI and XVII of part four (combined); and

chapter XIX of part four and chapter XXI of part five
(combined).

113. It is recommended that a further half-day ses-
sion be devoted to opening and familiarization pro-
cedures, and another half-day session to closing and
evaluation procedures.

114. The basic course for law enforcement officials
below command level would therefore consist of 10
half-day sessions, or 5 training days.

D. Concluding remarks

115. The above recommendations are made to pro-
vide a basis for various types of courses and seminars
and, of course, variations of these are possible. For ex-
ample, both the full course and the basic course may be
varied to meet the needs of officials with specialized
functions, so that chapter topics relevant to their spe-
cializations are expanded and others correspondingly re-
duced. As a rule of thumb, when formatting courses,
course organizers should always focus on the particular
needs of the audience.






PART Two

FUNDAMENTAL CONCEPTS






CHAPTER VII

SOURCES, SYSTEMS AND STANDARDS FOR HUMAN
RIGHTS IN LAW ENFORCEMENT

lice.

police should be sensitized.

Chapter Objectives

To introduce course presenters and, through them, course partici-
pants to the overall existing United Nations framework for the protection
of human rights in law enforcement.

To provide an overview of principal instruments, monitoring mecha-
nisms and authoritative United Nations bodies relevant to the work of po-

To highlight selected categories of human rights violations to which

international scrutiny.

tional standards on human rights.

Essential Principles

International human rights law is binding on all States and their
agents, including law enforcement officials.

Human rights are a legitimate subject for international law, and for

Law enforcement officials are obliged to know, and to apply, interna-

A. Relevance of international standards

116. International standards relating to human
rights in law enforcement have been promulgated by a
number of bodies within the United Nations system.
Foremost among these bodies have been the Commis-
sion on Human Rights, its Sub-Commission on Preven-
tion of Discrimination and Protection of Minorities, and
the periodic United Nations Congresses on the Preven-
tion of Crime and the Treatment of Offenders. The adop-
tion of these standards by the General Assembly and the
Economic and Social Council, two principal organs of
the United Nations, has given them the character of
universality—i.e. they are accepted by the international
community as a whole as the minimum rules for law en-
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forcement, regardless of the legal system or municipal-
law framework of the member State.

117. Additionally, the normative content of these
standards, and details on their proper implementation at
the national level, are to be found in the evolving juris-
prudence of the United Nations Human Rights Commit-
tee, a treaty-monitoring body set up under the Interna-
tional Covenant on Civil and Political Rights.

118. Before looking at the various sources, systems
and standards existing at the international level, a word
about the legal force of these standards is in order. The
collective body of standards discussed in this manual
spans the full range of international legal authority, from
binding obligations set out in covenants and conven-



tions, to morally persuasive universal guidance offered
through various declarations, minimum rules, and bodies
of principles. Together, these instruments offer a com-
prehensive and detailed international legal framework
for ensuring respect for human rights, freedom and dig-
nity in the context of criminal justice.

119. In strict legal terms, one may argue that only
the formal treaties ratified or acceded to by States have
the character of binding law. Such treaties include the
International Covenant on Civil and Political Rights, the
International Covenant on Economic Social and Cultural
Rights, the Convention on the Rights of the Child, the
Convention on the Prevention and Punishment of the
Crime of Genocide, and a number of others. Mention
should also be made of the Charter of the United
Nations, itself a legally binding treaty to which all Mem-
ber States are parties. Nevertheless, the practical value of
the various declarations, guidelines and minimum rules,
which are discussed in this manual hand in hand with the
relevant conventions, should not be overlooked on the
basis of academic legal arguments. There are at least
three essential reasons for this position:

(a) These non-treaty instruments represent statements
of values shared by the major legal systems and cultures.
Such statements are found in the domestic law of the
world’s major legal systems and have been drafted in an
international process with input from the full spectrum
of United Nations Member States. Accordingly, their
moral persuasiveness is beyond dispute.

(b) Written treaties are not the only source of binding
rules. Because of their international origin and their
broad acceptance in municipal law, the provisions of
declarations, bodies of principles, etc. are viewed by
many legal scholars as ‘‘general principles of interna-
tional law’’, the latter being one of the sources of inter-
national law recognized by the Statute of the Interna-
tional Court of Justice. Many such provisions are agreed
to be declaratory of existing principles of so-called
‘‘customary international law’’, i.e. law which is binding
on the basis of the consistent practice of States (in the
belief by States that the principles are binding), rather
than the existence of specific treaty provisions.

(¢) International standards as set out in binding trea-
ties are sometimes not sufficiently detailed to allow
States to interpret their normative value, or to discern
their implications at the level of implementation. The
more detailed terms of guidelines, principles, minimum
rules, etc. therefore provide a valuable legal complement
for States seeking to implement international standards
at the national level.

B. The basic sources

1. Charter of the United Nations

120. The primary source of authority for the prom-
ulgation of human rights standards by United Nations
bodies may be found in the Charter itself. There, in the
second preambular paragraph, we read that one of the
principal aims of the Organization is:
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to reaffirm faith in fundamental human rights, in the dignity and worth
of the human person, in the equal rights of men and women and of na-
tions large and small.. ..

Article 1, paragraph 3, of the Charter establishes the
principle that international cooperation is to be sought
in:

... promoting and encouraging respect for human rights and for fun-

damental freedoms for all without distinction as to race, sex, language
or religion . ..

121. These should not be seen merely as empty
statements of principle; rather, as already stated, the
Charter is a legally binding treaty to which all Member
States are parties. These provisions had the legal effect
of, once and for all, putting to rest all arguments as to
whether human rights and their enjoyment by individuals
were subjects for international law, or merely matters of
State sovereignty. Consequently, that police are bound
by such rules is now beyond dispute.

122, The quasi-legislative activity of the United
Nations has since produced several instruments, each
building on and adding more detail to its predecessors.
Most importantly, for present purposes, are the Universal
Declaration of Human Rights of 1948, and its two imple-
menting and legally binding covenants of 1966, the
International Covenant on Economic, Social and Cul-
tural Rights, and the International Covenant on Civil and
Political Rights. Together, these three instruments are
commonly referred to as the International Bill of Human
Rights.

2. Universal Declaration of Human Rights

123. The Universal Declaration represents a great
step forward taken by the international community in
1948. Its persuasive moral character derives from the
fact that it is agreed to be a statement of generally ac-
cepted international norms. This outline of human rights
objectives is drafted in broad and general terms, and was
the source—the substantive framework—for the two
other instruments making up the International Bill of
Human Rights. Moreover, the Universal Declaration
enumerated and defined the fundamental rights pro-
claimed in the Charter of the United Nations. Of particu-
lar importance for the administration of justice are arti-
cles 3, 5,9, 10 and 11 of the Universal Declaration.
These articles address, respectively, the right to life, lib-
erty and security of person; the prohibition of torture and
of cruel, inhuman and degrading treatment or punish-
ment; the prohibition of arbitrary arrest; the right to a
fair trial; the right to be presumed innocent until proved
guilty; and the prohibition of retroactive penal measures.
While these articles are most directly relevant to law en-
forcement, the entire text of the Universal Declaration
offers guidance for the work of police.

3.

Treaties: covenants and conventions
International Covenant on Civil and Political Rights

124,  The content of the above rights received fur-
ther elaboration when, in March 1976, the International
Covenant on Civil and Political Rights entered into
force. The Covenant, in articles 6, 7, 9, 11, 14 and 15,
details the right to life; the prohibition of torture; the



prohibition of arbitrary arrest or detention; the prohibi-
tion of imprisonment for failure to fulfil a contractual
obligation; the right to a fair trial; and the prohibition of
retroactive criminal measures. With more than 100
States parties, the Covenant is a legally binding instru-
ment which must be respected by Governments and their
institutions, including the police. Its implementation is
monitored by the Human Rights Committee, which was
established under the terms of the Covenant itself.

International Covenant on Economic, Social and Cul-
tural Rights

125. Publications such as this manual, focusing on
international standards for law enforcement, necessarily
draw mostly on instruments of a civil and political na-
ture. Nevertheless, it would be a mistake to proceed
without mention of the International Covenant on Eco-
nomic, Social and Cultural Rights, which entered into
force in January 1976. There are at least three good rea-
sons for this:

(@) The law is not administered in a vacuum. Police
must carry out their duties within the context of the pre-
vailing economic realities faced by the people they are
sworn to serve and protect.

(b) Tt is incorrect to assume that economic and social
rights, as a set, are not relevant to the daily work of po-
lice. Clear examples of directly relevant economic rights,
for instance, include non-discrimination, protection
against forcible eviction, and basic labour standards.

(c) The two sets of rights protected under the two
Covenants are universally recognized as equal and inter-
dependent.

126. Accordingly, it is noted that the International
Covenant on Economic, Social and Cultural Rights pro-
tects a broad range of rights, including the rights to
work; to reasonable conditions of employment; to
organize trade unions; to social security and social insur-
ance; to protection of families and children; to an ad-
equate standard of living; to health; to education; and
to take part in cultural life. The implementation of the
Covenant is monitored by the Committee on Economic,
Social and Cultural Rights.

First Optional Protocol to the International Covenant on
Civil and Political Rights

127.  The first Optional Protocol to the International
Covenant on Civil and Political Rights entered into force
simultaneously with the Covenant. This additional in-
strument enables the Human Rights Committee to re-
ceive and consider communications from individuals
claiming to be victims of violations of any of the rights
set forth in the Covenant. In considering such com-
plaints, the Committee has developed a considerable
body of jurisprudence, which provides useful guidance
in interpreting the implications of the Covenant for the
work of police.

Second Optional Protocol to the International Covenant
on Civil and Political Rights

128. While the International Covenant on Civil and
Political Rights does not prohibit capital punishment, it
does impose strict limitations on its use. In the face of
steadily growing world public opinion in favour of full
abolition of capital punishment, the General Assembly,
in 1989, adopted the Second Optional Protocol to the
Covenant, aiming at the abolition of the death penalty,
which does, for States parties, prohibit use of the death
penalty.

Genocide Convention

129. The Convention on the Prevention and Punish-
ment of the Crime of Genocide entered into force in
January 1951. It was, like the United Nations itself, a
product of the universal horror and outrage felt by the
international community at the gross violations of
human rights which characterized the Second World
War. The Convention confirms that genocide is a crime
under international law, and aims to advance interna-
tional cooperation towards the abolition of this atrocity.
In particular, it addresses acts committed with intent to
destroy, in whole or in part, a national, ethnic, racial or
religious group through killing, causing serious bodily or
mental harm, deliberately inflicting on the group condi-
tions of life calculated to bring about its physical de-
struction, imposing measures intended to prevent births
within the group, or forcibly transferring children of the
group to another group.

racial or religious group, including:

(a) killing members of the group;

Law Enforcement Alert

GENOCIDE

Acts committed with intent to destroy, in whole or in part, a national, ethnic,

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring children of the group to another group.




Convention against Torture

130. The Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
entered into force in June 1987. The Convention goes
considerably further than the International Covenant on
Civil and Political Rights in protecting against the inter-
national crime of torture. Under the Convention, States
parties are obliged to take effective legislative, adminis-

trative, judicial or other measures to prevent acts of tor-
ture; to commit to the principle of non-refoulement
when there are grounds to suspect that a returned person
would be tortured; to guarantee victims of torture a right
to complain and to have their case promptly and impar-
tially examined by competent authorities; to protect
complainants and witnesses; to exclude evidence or
statements obtained through torture; and to compensate
victims and their dependants.

tal or physical, for purposes such as:
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TORTURE

Any act committed with intent to cause severe pain or suffering, whether men-

(a) obtaining information or a confession;

(b) punishing, intimidating or coercing.

Convention on the Elimination of Racial Discrimination

131. The International Convention on the Elimina-
tion of all Forms of Racial Discrimination entered into
force in January 1969, prohibiting all forms of racial dis-
crimination in the political, economic, social and cultural
spheres. Among other provisions, it requires equal treat-
ment before all tribunals, agencies and bodies involved
in the administration of justice, without distinction as to
race, colour, or national or ethnic origin.

Convention on the Elimination of Discrimination against
Women

132.  Upon entry into force in September 1981, the
Convention on the Elimination of All Forms of Dis-
crimination against Women became the principal inter-
national instrument addressing discrimination against
women in the political, economic, social, cultural and
civil fields. It requires States parties to undertake spe-
cific action in each of those fields to end discrimination
against women, and to allow them to exercise and enjoy
human rights and fundamental freedoms on a basis of
equality with men.

Convention on the Rights of the Child

133. The Convention on the Rights of the Child en-
tered into force in September 1990, and now has more
than 100 States parties. It provides for certain special
rights for juvenile offenders, in recognition of their spe-
cial vulnerability and society’s interest in rehabilitating
them. In particular, the Convention sets out a prohibition
on life imprisonment of juveniles, as well as protecting
them against capital punishment and torture. Imprison-
ment of juveniles must be a measure of last resort and,

28

when imposed, must be for the shortest possible period
of time. In every case, the Convention requires that ju-
veniles in conflict with the law be treated with humanity
and respect for the dignity of the human person, and in a
manner which takes into account the child’s age and the
possibility of rehabilitating him or her. The Convention
is examined in more detail in chapter XVI on Police and
the Protection of Juveniles.

Migrant Worker Convention

134, The International Convention on the Protec-
tion of the Rights of All Migrant Workers and Members
of Their Families was adopted by the General Assembly
in December 1990. It was developed by the United
Nations in recognition of the great impact of flows of
migrant workers on the States and people concerned, and
the need to develop norms which would contribute to
harmonization of the attitudes of States through the ac-
ceptance of basic principles protecting migrant workers
and their families. The Convention enumerates the basic
rights of this particularly vulnerable group in human so-
ciety and provides for the protection of those rights.

International humanitarian law

135. For the purposes of police training, interna-
tional humanitarian law may be defined as the subset of
human rights law applicable in times of armed conflict.
This area is explored in detail in chapter XV. The basic
substance of humanitarian law is set out, article by arti-
cle, in the four Geneva Conventions of 1949, which pro-
tect, respectively, the wounded and sick in the field;
shipwrecked persons; prisoners of war; and civilian
persons.



136. Additional sources include the two Additional
Protocols (of 1977) to the Geneva Conventions. Proto-
col I reaffirms and further develops the provisions of the
Geneva Conventions with regard to international armed
conflicts, while Protocol II does the same for conflicts
which are internal, rather than international.

137. Under these instruments, international humani-
tarian law is to be applied in all situations of armed
conflict, during which principles of humanity are to be
safeguarded in all cases. They hold further that non-
combatants and persons put out of action by injury, sick-
ness, capture or other causes must be respected and pro-
tected, and that persons suffering from the effects of war
must be aided and cared for without discrimination.
International humanitarian law prohibits the following
acts in all situations:

—murder;

—torture;

—corporal punishment;
—mutilation;

—outrages upon personal dignity;
—hostage-taking;

—collective punishment;
—executions without regular trial;

—cruel or degrading treatment.

138. The same instruments also prohibit reprisals
against the wounded, sick or shipwrecked, medical per-
sonnel and services, prisoners of war, civilians, civilian
and cultural objects, the natural environment, and works
containing dangerous forces. They establish that no one
may renounce, or be forced to renounce, protection un-
der humanitarian law. Finally, they provide that pro-
tected persons must at all times have resort to a protect-
ing power (a neutral State safeguarding their interests),
the International Committee of the Red Cross, or any
other impartial humanitarian organization.

4.  Principles, minimum rules, and declarations
Code of Conduct for Law Enforcement Officials

139. In December 1979, the General Assembly
adopted the Code of Conduct for Law Enforcement Offi-
cials. The Code is composed of eight fundamental arti-
cles, setting forth the specific responsibilities of law en-
forcement officials with regard to service to the
community; protection of human rights; use of force;
treatment of confidential information; prohibition of tor-
ture and cruel, inhuman or degrading treatment or pun-
ishment; protection of the health of detainees; corrup-
tion; and respect for the law and the Code itself. Each
article is followed by a detailed commentary, clarifying
the normative implications of the text. The Code is, in
essence, the basic yardstick by which the conduct of
police—civilian or military, uniformed or not—is to be
gauged by the international community.
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Basic Principles on the Use of Force and Firearms

140. The Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials were adopted by
the Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders in 1990. The
Principles take into account the often dangerous nature
of law enforcement, noting that a threat to the life or
safety of law enforcement officials is a threat to the sta-
bility of society as a whole. At the same time, strict
standards are set forth for the use of force and firearms
by police, including with regard to when they may be
used, how they may be used, what must be done after
their use, and accountability for their misuse. The Princi-
ples emphasize that force may be used only when strictly
necessary, and only to the extent required for the per-
formance of legitimate law enforcement functions. The
Principles are the product of a careful balancing between
the duty of police to maintain public order and safety,
and their duty to protect the right to life, liberty and se-
curity of the person. These provisions are examined in
depth in chapter XIV on Use of Force and Firearms.

Body of Principles for the Protection of All Persons un-
der Any Form of Detention or Imprisonment

Standard Minimum Rules for the Treatment of Prisoners

Basic Principles for the Treatment of Prisoners

141. These three instruments provide a comprehen-
sive regime for the protection of the rights of persons
who are detained or imprisoned. The Body of Principles
was adopted by the General Assembly in Decem-
ber 1988. The Standard Minimum Rules were adopted
by the First United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, held in
Geneva in 1955, and later approved by the Economic
and Social Council. The Basic Principles, adopted by the
General Assembly in December 1990, complete the re-
gime, with 11 point-form standards.

142. The content of these instruments is examined
in some detail in chapter XIII on Detention. In sum, they
provide that all prisoners and detainees must be treated
with respect for their human dignity, with regard to the
conditions of their detention; treatment and discipline;
contact with the outside world; health: classification and
separation; complaints; records; work and recreation;
and religion and culture.

Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power

143. In its legislative activities, the United Nations
has also addressed itself to the important issue of vic-
tims’ rights. To this end, the General Assembly, in No-
vember 1985, adopted the Declaration of Basic Princi-
ples of Justice for Victims of Crime and Abuse of
Power. The Declaration includes the requirements that
States ensure that victims have access to justice; that
they be treated by the legal system with compassion; that
restitution be made where possible; that compensation
be provided when restitution is not possible; and that
victims receive medical, material, psychological and
social aid.



Safeguards guaranteeing protection of the rights of
those facing the death penalty

144. The safeguards guaranteeing protection of the
rights of those facing the death penalty were approved
by the Economic and Social Council in May 1984. They
limit the types of crimes for which capital punishment
may be imposed to the most serious, and prohibit the
execution of persons who were minors at the time of
commission of the crime, as well as of pregnant women,
new mothers or the insane. In addition, the safeguards
set forth certain procedural guarantees, and require that,
where capital punishment does occur, it be carried out in
a manner which inflicts the minimum possible suffering.

Standard Minimum Rules for Non-custodial Measures

145. In December 1990, the General Assembly
adopted the United Nations Standard Minimum Rules
for Non-custodial Measures (Tokyo Rules), in order to
encourage the provision by States of a wide range of
non-custodial measures. Such measures increase com-
munity involvement in the management of criminal jus-
tice and serve the cause of justice, while reducing the use
of imprisonment, which in every case should be seen as
an extreme penalty. Under the Rules, these measures are
to take into consideration the human rights and rehabili-
tation of the offender, the protection of society, and the
interests of victims. The Rules provide guidance for the
use of furlough, work release, parole, remission, pardon,
community service, economic sanctions, etc.

United Nations Guidelines for the Prevention of Juvenile
Delinquency (Riyadh Guidelines)

United Nations Standard Minimum Rules for the Ad-
ministration of Juvenile Justice (Beijing Rules)

United Nations Rules for the Protection of Juveniles De-
prived of their Liberty

146. These three instruments, together with the
Convention on the Rights of the Child, form the basic
standards relevant to the administration of juvenile jus-
tice. Like the Convention, these instruments (adopted by
the General Assembly in December 1990, Novem-
ber 1985 and December 1990, respectively) require that
national legal systems take into account the special
status and vulnerability of juveniles who have come into
conflict with the law. They address both prevention and
treatment, on the basis of the central principle that the
best interests of the child are to guide all action in the
field of juvenile justice. Their content is examined in de-
tail in chapter XVI on Police and the Protection of Ju-
veniles.

Declaration on Enforced Disappearance

147. In December 1992, the General Assembly
adopted the Declaration on the Protection of All Persons
from Enforced Disappearance. The Declaration ex-
presses the international community’s concern with this
atrocious global phenomenon. The text comprises 21 arti-
cles designed to prevent, as crimes against humanity,
acts whereby persons are taken into custody with no
trace of their fate left behind. It requires the adoption of
effective legislative, administrative, judicial and other
measures to prevent and terminate such acts, and specifi-
cally provides for a number of such measures. These
measures include attention to procedural guarantees, ac-
countability, punishment and redress.

Law Enforcement Alert
ENFORCED OR INVOLUNTARY DISAPPEARANCE

Arrest, detention, abduction or other deprivation of liberty, by the Government
or its agents, or with its complicity, tolerance or acquiescence, where the fate or
whereabouts of the victim are not disclosed, or custody is not confirmed.

Principles on Extralegal, Arbitrary and Summary Execu-
tions

148. The Principles on the Effective Prevention and
Investigation of Extralegal, Arbitrary and Summary Ex-
ecutions were recommended to States by the Economic
and Social Council in May 1989. The Principles provide
guidance to law enforcement and other national author-
ities on preventing and investigating such crimes, and on
legal proceedings to bring perpetrators to justice. They
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emphasize the importance of ensuring strict control, in-
cluding a clear chain of command, over law enforcement
agencies, as well as careful record-keeping, inspections,
and notifications to families and legal representatives
with regard to detention. They also require the protection
of witnesses and family members of victims, and the
careful collection and consideration of relevant evidence.
The Principles give crucial detail to the provisions of hu-
man rights treaties guaranteeing the right to life. Their
content is examined in more detail in chapter XXI on
Investigating Police Violations.



Law Enforcement Alert
EXTRALEGAL, ARBITRARY OR SUMMARY EXECUTIONS

Deprivation of life without full judicial process, and with the involvement,
complicity, tolerance or acquiescence of the Government or its agents. This includes
death through the use of excessive force by police or security forces.

MASSACRES

The extralegal, arbitrary or summary execution of three or more persons.

C. United Nations human rights machinery

149. The United Nations has established a complex
network of mechanisms for the promulgation of human
rights standards, and for their implementation and moni-
toring.

150. Human rights standards relevant to law en-
forcement have been promulgated by a range of United
Nations bodies, including the General Assembly, the
Economic and Social Council, the Commission on Hu-
man Rights and the periodic United Nations Congresses
on the Prevention of Crime and the Treatment of Offend-
ers. The standard-setting process includes the full par-
ticipation of all member States, representing all the
world’s cultural, legal, religious and philosophical tradi-
tions. It benefits also from the advice of non-
governmental organizations, professional associations
and law enforcement experts.

151. The above-mentioned bodies receive substan-
tive assistance in these activities from two units of the
United Nations Secretariat. The High Commissioner/
Centre for Human Rights is the focal point within the
Organization for all human rights issues. The Crime Pre-
vention and Criminal Justice Branch serves as the focal
point for criminal-justice matters.

152. Implementation and monitoring mechanisms
may be divided into two basic types, according to the
source of their respective mandates:

(a) Conventional (treaty-based) mechanisms: These
include bodies set up under the terms of international hu-
man rights treaties to monitor the implementation of
those treaties. Six such bodies are listed below.

(b) Extraconventional (Charter-based) mechanisms:
These are the various special rapporteurs and working
groups established by the Commission on Human Rights
to monitor the human rights situations in particular coun-
tries or, alternatively, certain human rights phenomena,
such as torture, arbitrary detention and disappearances.
They are not based on a particular human rights treaty,
but rather on the authority of the Economic and Social
Council, and its functional commissions, under the
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Charter of the United Nations. Several such mechanisms
are listed below.

1. Conventional (treaty-based) mechanisms

153. A number of bodies within the United Nations
system were set up under various international conven-
tions and covenants for the purpose of monitoring the
compliance of States parties with the provisions of those
instruments. Such so-called treaty bodies have been es-
tablished under, inter alia, the two International Cov-
enants, the Convention against Torture, the Convention
on the Elimination of Racial Discrimination, the Con-
vention on the Elimination of Discrimination against
Women, and the Convention on the Rights of the Child.

154. In the course of their work, these committees
provide valuable guidance for proper law enforcement,
not only for the States under review, but for all States
seeking to implement the rights set out in the instru-
ments in question. Treaty provisions are often general in
character, but must be implemented by specific, detailed
provisions in domestic law. For example, the rights to
life, liberty and security of the person cannot be imple-
mented by mere declaratory legal provisions. Rather, de-
tailed criminal, civil and administrative laws and pro-
cedures must exist to provide remedies for victims and
sanctions for perpetrators, together with crucial pro-
cedural guarantees. Law enforcement officials and agen-
cies play a central role in the implementation of interna-
tional standards, through strict adherence to humane,
legal and ethical law enforcement rules and practices.

155. The work of the treaty bodies—especially, for
present purposes, the Human Rights Committee—in
elaborating well-developed bodies of jurisprudence in
the course of deciding complaints, reviewing country re-
ports and issuing general comments and guidelines
serves to inform domestic legislative processes and law
enforcement agencies in their efforts to interpret and im-
plement the rights guaranteed by the international instru-
ments.

156. The six principal human rights treaties, and the
bodies set up to monitor their implementation, are the
following:



Human rights treaty

Corresponding treaty body

International Covenant on Economic, Social and
Cultural Rights

International Covenant on Civil and Political
Rights

International Convention on the Elimination of
All Forms of Racial Discrimination

Convention on the Elimination of All Forms of
Discrimination against Women

Convention against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment

Convention on the Rights of the Child

Committee on Economic, Social and Cultural
Rights (CESCR)

Human Rights Committee (HRC)
Committee on the Elimination of Racial Dis-
crimination (CERD)

Committee on the Elimination of Discrimina-
tion against Women (CEDAW)

Committee against Torture (CAT)

Committee on the Rights of the Child (CRC)

2. Extraconventional (Charter-based) mechanisms

157. A number of procedures have been established
under the authority granted by the Charter of the United
Nations to the Economic and Social Council and,
through it, to its subsidiary Commission on Human
Rights and Sub-Commission on Prevention of Discrimi-
nation and Protection of Minorities. These procedures
may be either confidential or public. The so-called
1503 procedure’’, for example, is a confidential pro-
cedure, whereas the various thematic or country-oriented
special rapporteurs and working groups of the Commis-
sion on Human Rights operate publicly.

(a) 1503 procedure

158. Pursuant to Economic and Social Council
resolution 1503 (XLVIID) of 27 May 1970, the Sub-
Commission on Prevention of Discrimination and Pro-
tection of Minorities (a United Nations body of human
rights experts), through its Working Group on Commu-
nications, screens thousands of communications per year
received from individuals and groups alleging the exist-
ence of systematic violations of human rights. Where the
Working Group identifies reasonable evidence of a con-
sistent pattern of gross violations of human rights, the
matter is referred for examination by the full
Sub-Commission. The Sub-Commission then decides
whether to refer the situation to the Commission on Hu-
man Rights, on the grounds that it reveals a consistent
pattern of human rights violations. The Commission then
determines whether to arrange for a thorough study of
the situation, including a report and recommendations to
the Economic and Social Council.

159. All the initial steps of the process are confi-
dential, although Governments under consideration are
offered an opportunity to make comments. The pro-
cedure becomes public, however, once a situation is re-
ferred to the Economic and Social Council. In this way,
a pattern of abuses in a particular country, if not resolved
in the early stages of the process, can be brought to the

attention of the world community through the Economic
and Social Council—one of the principal bodies of the
United Nations.

(b) Selected special rapporteurs and working groups

Special Rapporteur on extrajudicial, summary
or arbitrary executions

160. This mechanism was established in 1982 in or-
der to allow the Commission on Human Rights to moni-
tor the situation of arbitrary executions around the world
and to respond effectively to information that comes be-
fore it, in particular when such an execution is imminent
or threatened. The Special Rapporteur, assisted by the
High Commissioner/Centre for Human Rights, receives
and evaluates relevant information on such cases, and
may communicate with the Governments concerned to
avert imminent executions, or to request an official
investigation and appropriate penal measures where an
arbitrary execution has already occurred.

Special Rapporteur on torture

161. In 1985, the Commission on Human Rights es-
tablished a Special Rapporteur on torture, to follow the
question of torture and other cruel, inhuman or degrad-
ing treatment or punishment by communicating with
Governments, visiting countries for consultations on pre-
venting the crimes in question, and receiving requests for
urgent action. The Special Rapporteur follows up these
requests with the Governments concerned in order to se-
cure protection for the individuals in question. It should
be noted that the mandate of the Special Rapporteur does
not duplicate that of the Committee against Torture, set
up under the Convention against Torture, in that the
Convention applies only to States parties to that instru-
ment, whereas the mandate of the Special Rapporteur is
global.



Working Group on Enforced
or Involuntary Disappearances

162. In 1980, the Commission on Human Rights es-
tablished the Working Group on Enforced or Involuntary
Disappearances, to follow the phenomenon, existing in a
number of countries, whereby persons are ‘‘disappeared’’,
i.e. forcibly abducted by Governments or groups who
leave behind no trace of the fate of the individual ab-
ducted. The Working Group has dealt with some 20,000
individual cases in more than 40 countries, using urgent
action procedures to prevent cases from occurring, to
clarify the fate of persons suspected of having been ‘‘dis-
appeared’’, processing complaints, and channelling infor-
mation between Governments and the families concerned.

Working Group on Arbitrary Detention

163. One final mechanism to be mentioned under
this heading is the Working Group on Arbitrary De-
tention, which was established by the Commission on
Human Rights in 1991 to investigate cases and report
on its findings to the Commission. The Working
Group uses urgent action procedures to intervene in
cases where it is alleged that a person has been de-
tained arbitrarily, and that person’s life or health is in
danger due to that detention. The Working Group
makes direct recommendations to the Governments
concerned, and brings confirmed cases to the attention
of the Commission.

Law Enforcement Alert
ARBITRARY ARREST AND DETENTION

Deprivation of liberty, without lawful reason or due process, by an act of the
Government or its agents, or with its complicity, tolerance or acquiescence.

D. Sources, systems and standards
at the regional level

164. This manual, intended to be a training tool of
universal applicability, is based on the global standards
produced by the United Nations. Nevertheless, trainers
and students should also be aware of regional human
rights instruments and arrangements in Europe, the
Americas and Africa (no such arrangements exist yet for
the Asian region).

1. The European system under the Council of Europe

165. The main human rights instrument in the Euro-
pean region is the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms (generally re-
ferred to as the European Convention on Human Rights),
which entered into force in September 1953. The organs
of the European system relevant to the European Con-
vention are the European Commission of Human Rights,
the European Court of Human Rights and the Committee
of Ministers of the Council of Europe.

166. The Commission is a quasi-judicial body
which receives complaints (applications), attempts to
achieve settlements between the parties, and issues non-
binding opinions on whether or not a violation of the
Convention has occurred.

167. The Court is a judicial body which gives some
advisory opinions, and decides on cases which have al-
ready been heard by the Commission, at the request of
one of the States concerned or the Commission itself, is-
suing binding decisions. Individuals do not appear as
parties before the Court.
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168. The Committee of Ministers is a political body
composed of Governments. It decides on cases which
have gone through the Commission, but which have not
been referred to the Court. It supervises the implementa-
tion of judgements of the Court, issues resolutions re-
quiring States to take necessary action in that regard, and
can suspend or expel a State from the Council of Europe.

2. The inter-American system under the

Organization of American States

169. Human rights at the regional level for the
Americas are governed by the American Convention on
Human Rights, which entered into force in July 1978. In
the inter-American system, the Inter-American Commis-
sion on Human Rights receives complaints of violations
of the Convention, inquires into the matter, decides the
case, and makes specific non-binding recommendations
to the Government concerned. Petitions against a State
party to the Convention may ultimately be brought be-
fore the Inter-American Court of Human Rights for a
binding decision.

3. The African system under the Organization

of African Unity

170. The African Charter on Human and Peoples’
Rights was adopted by the Organization of African
Unity in 1981 and entered into force in October 1986.
Under the Charter, the African Commission on Human
and Peoples’ Rights was established to promote and pro-
tect human rights in Africa. The Commission also inter-
prets provisions of the Charter, and is empowered to re-
ceive complaints of human rights violations from States,



individuals and groups. On the basis of such complaints,
the Commission may seek an amicable solution, initiate
studies, and make recommendations.

E. Conclusions

171. This chapter is intended to give only a brief
overview of existing international sources, systems and
standards for human rights in law enforcement. While
trainers should familiarize themselves as much as pos-
sible with the subject-matter provided, it would not be
advisable to attempt to transmit all of the information
contained in this chapter in a single session. Rather, the
chapter should be used as a source for the information
necessary to give trainees a basic understanding of the
international system relevant to their work in an intro-
ductory session, and as reference material for answering

questions about the international system throughout the
entire course.

172. 'The basic message to be derived from this
chapter is this: human rights are not a matter under the
exclusive jurisdiction of the State or its agents. Rather,
they are a legitimate concern of the international com-
munity, which has been engaged for half a century in the
setting of standards, the establishment of implementa-
tion mechanisms, and the monitoring of compliance
with the standards. Law enforcement officers and agen-
cies that carry out their vital functions in a manner
which respects and protects human rights bring honour
not just to themselves, but to the Government which em-
ploys them and the nation which they serve. Those that
violate human rights will, ultimately, draw the spotlight
of international scrutiny, and the condemnation of the
international community. The challenge for the true law
enforcement professional, therefore, is at all times to en-
force and uphold the law of human rights.

F. Basic chapter review

REVIEW ONE
Selected principal United Nations bodies relevant to law enforcement

General Assembly
Economic and Social Council
Commission on Human Rights
Sub-Commission on Prevention of Discrimination and Protection of Minorities
Periodic Congresses on the Prevention of Crime and the Treatment of Offenders

Review Two
Selected international human rights instruments relevant to law enforcement

Universal Declaration of Human Rights
International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
Code of Conduct for Law Enforcement Officials
Basic Principles on the Use of Force and Firearms by Law Enforcement Officials

Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
Declaration on the Protection of All Persons from Enforced Disappearance

Principles on the Effective Prevention and Investigation of
Extralegal, Arbitrary and Summary Executions

United Nations Standard Minimum Rules for the Administration of Juvenile Justice

REvVIEW THREE
Selected international human rights mechanisms relevant to law enforcement

United Nations human rights treaty bodies
Confidential 1503 procedure
Special Rapporteur on extrajudicial, summary or arbitrary executions
Special Rapporteur on torture
Working Group on Enforced or Involuntary Disappearances
Working Group on Arbitrary Detention




G. Hypothetical exercise

You have been designated as a police adviser to your
country’s official delegation to a United Nations human
rights conference. The conference is to develop a new
international declaration on the protection of human
rights, for submission to the Economic and Social Coun-
cil. As police adviser, and on the basis of your profes-
sional experience:

(a) Is there any particularly vulnerable group which
you believe requires better protection under the interna-
tional human rights system?

(b) Are there any particular law enforcement prac-
tices which you believe should be the subject of more
stringent international control?
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H. Topics for discussion

1. Why should law enforcement officials concern
themselves with international human rights standards?

2. To what extent does your domestic law incorpo-
rate international standards? Are there areas where the
domestic law is stronger in its protection of human
rights than the international standards? Are there areas
where it is less strong?

3. Can police violations of human rights make the
work of law enforcement more difficult? How?

4. Why is the national police role so important to
the protection of human rights?



CHAPTER VIII

ETHICAL AND LEGAL POLICE CONDUCT

Chapter Objectives

To familiarize trainers and, through them, course participants with
the basic ethical principles which are derived from the relevant interna-
tional instruments, and applicable to their professional duties.

quired by their profession.

Essential Principles

Human rights derive from the inherent dignity of the human person.
Law enforcement officials shall at all times respect and obey the law.

Law enforcement officials shall at all times fulfil the duty imposed on
them by law, by serving the community and by protecting all persons
against illegal acts, consistent with the high degree of responsibility re-

Law enforcement officials shall not commit any act of corruption.
They shall rigorously oppose and combat all such acts.

Law enforcement officials shall respect and protect human dignity
and maintain and uphold the human rights of all persons.

Law enforcement officials shall report violations of laws, codes and
sets of principles which promote and protect human rights.

All police action shall respect the principles of legality, necessity,
non-discrimination, proportionality and humanity.

A. International standards on ethical and legal
police conduct—Information
for presentations
1. Introduction
173. The international human rights standards

which concern law enforcement provide a sound basis
for ethical and legal policing. However, some standards
are particularly relevant to the ethics of policing, and
some raise ethical issues for law enforcement agencies
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and officials. This chapter focuses on those specifically
relevant standards.

174. Human rights are founded on the notion of re-
spect for the inherent dignity of the human person.
These rights are inalienable: they cannot be taken away
from any person. Furthermore, human rights are pro-
tected by international law and by the domestic laws of
States.

175. It is clearly incumbent on police, as law en-
forcers, to obey the law-——including laws enacted for the



promotion and protection of human rights. In doing so,
they will be respecting the underlying principle on which
that law is based—the principle of respect for human
dignity. They will also be acknowledging the inalienabil-
ity of the human rights of all persons.

176. The bases of ethical and legal police conduct,
therefore, are respect for the law, respect for human dig-
nity and, by those means, respect for human rights.

2. General aspects of ethical and legal police conduct

(a) Fundamental principles

177. Law enforcement and the maintenance of pub-
lic order must be compatible with:

—respect for, and obedience to, the law;
—respect for the dignity of the human person;
—respect for, and protection of, human rights.

It is these three fundamental principles on which ethical
and legal policing is based, and from which all the fol-
lowing specific requirements and provisions pertaining
to ethical and legal policing derive.

(b) Specific provisions on ethical and legal police con-
duct

178. The above principles are expressed in arti-
cles 2 and 8 of the Code of Conduct for Law Enforce-
ment Officials. In adopting the Code, in its reso-
lution 34/169 of 17 December 1979, the General
Assembly acknowledged the important task which law
enforcement officials performed diligently and with dig-
nity, in compliance with the principles of human rights;
and urged that the Code’s standards become part of the
creed of every law enforcement official through educa-
tion, training and monitoring.

179. The Code of Conduct consists of eight articles,
each with an explanatory commentary, and may be sum-
marized as follows:

Article 1 requires law enforcement officials to fulfil the
duty imposed on them by law. The term ‘‘law en-
forcement officials’’ is defined in the commentary as
including all officials who exercise police powers, es-
pecially powers of arrest or detention.

Article 2 requires law enforcement officials to respect
and protect human dignity and maintain and uphold
human rights. The commentary lists the international
human rights instruments of relevance to law enforce-
ment.

Article 3 requires law enforcement officials to use force
only when strictly necessary and to the extent re-
quired for the performance of their duty. The com-
mentary refers to the principle of proportionality in
the use of force and asserts that the use of firearms is
considered an extreme measure.

Article 4 requires law enforcement officials to keep con-
fidential matters of a confidential nature which come
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into their possession, unless the performance of duty
or the needs of justice strictly require otherwise.

Article 5 asserts the absolute prohibition of torture or
other ill-treatment. It also states that no law enforce-
ment official may invoke superior orders or excep-
tional circumstances such as war or a threat to na-
tional security as a justification of torture.

Article 6 requires law enforcement officials to ensure
full protection of the health of persons in custody.

Article 7 prohibits law enforcement officials from com-
mitting any act of corruption.

Article 8 requires law enforcement officials to respect
the law and the Code of Conduct, and to prevent and
rigorously oppose any violations of them. They are
also required to report violations of the Code.

180.  ““Superior orders’’ and ‘‘exceptional circum-
stances’’ as referred to in article 5 of the Code, and the
reporting of violations as referred to in article 8, are
clearly important in relation to the ethics of policing and
they will be considered later in more detail as they arise
in other instruments.

181. The Code of Conduct may be seen as an ethi-
cal code which provides guidance on meeting legal obli-
gations to protect and promote human rights. It also reas-
serts some of those obligations. The Code is an ideal
basis for the development of national codes of ethics for
police officials.

(i) Police ethics and the use of force

182. The use of force by police is considered in a
separate chapter of this manual. However, it is important
at this stage to refer to principle 1 of the Basic Principles
on the Use of Force and Firearms by Law Enforcement
Officials, which includes a requirement that ‘‘Govern-
ments and law enforcement agencies shall keep the ethi-
cal issues associated with the use of force and firearms
constantly under review’’.

183. The requirement of a constant review of ethi-
cal issues means that systems need to be established for
that purpose, and it has implications for training pro-
grammes on which both the theoretical and the practical
aspects of the use of force are addressed.

(ii) Ethical and legal police conduct—
individual responsibility

184. The individual responsibility of police officials
is addressed in a number of instruments, as follows:

Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment: Arti-
cle 2, paragraph 3, states: ‘‘An order from a superior
officer or a public authority may not be invoked as a
justification of torture.”” This provision applies to any
public official or person acting in an official capacity.
It therefore applies to police officials. However, as al-
ready indicated, the Code of Conduct for Law En-
forcement Officials includes a similar provision,



Code of Conduct for Law Enforcement Officials: Ar-
ticle 5, which repeats the prohibition of torture, states
that no law enforcement official may invoke superior
orders as a justification of torture.

Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials: These include three
principles referring to individual responsibility, as fol-
lows:

Principle 24—requires Governments and law enforce-
ment agencies to ensure that superior officers are held
responsible if they know, or should have known, that
police officials under their command are resorting, or
have resorted, to the unlawful use of force and fire-
arms, and did not take all measures in their power to
prevent, suppress or report such use.

Principle 25—requires Governments and law enforce-
ment agencies to ensure that no criminal or discipli-
nary sanction is imposed on police officials who, in
compliance with the Code of Conduct for Law En-
forcement Officials or the Basic Principles, refuse to
carry out an order to use force and firearms, or who
report such use by other officials.

Principle 26—states that obedience to superior orders
shall be no defence if police officials knew that an or-
der to use force and firearms resulting in the death or
serious injury of a person was manifestly unlawful
and had a reasonable opportunity to refuse to follow
it. The same provision stipulates that responsibility
also rests on the superior officials who give the un-
lawful orders.

Principles on the Effective Prevention and Investiga-
tion of Extralegal, Arbitrary and Summary Execu-
tions: These include two principles, each containing a
number of provisions, referring to individual respon-
sibility, as follows:

Principle 3—requires Governments to prohibit orders
from superior officers or public authorities
authorizing or inciting other persons to carry out
extralegal, arbitrary or summary executions; requires
that all persons shall have the right and the duty to
defy such orders; and stipulates that police training
shall emphasize these provisions.

Principle 19—states that, without prejudice to princi-
ple 3, an order from a superior officer or public
authority may not be invoked as justification for such
executions; and allows superior officers or other pub-
lic officials to be held responsible for acts committed
by officials under their authority if they had a reason-
able opportunity to prevent such acts.

(iii) Ethical and legal police conduct—duty to report
violations

185. The duty of police officials to report violations
is addressed in the following instruments:

Code of Conduct for Law Enforcement Officials: As
already indicated, article 8 addresses the question of
reporting violations. The actual requirement is that
police officials who believe that a violation of the
Code of Conduct has occurred or is about to occur
shall report the matter to superior authorities and,
where necessary, to other appropriate authorities or
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organs vested with reviewing or remedial power. The
commentary to the article acknowledges the need to
maintain the internal discipline of an agency. The re-
quirement on law enforcement officials is that they
are to make such reports outside the chain of com-
mand only when no other remedies are available or
effective.

Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials: The requirement to re-
port violations of the Principles is not explicitly stated
but, as already indicated, principle 25 prohibits crimi-
nal or disciplinary sanctions from being imposed on
officials making such reports.

Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment:
These include one principle, containing a number of
provisions, which requires violations to be reported.
Principle 7, paragraph 2, states that officials who
believe a violation of the Body of Principles has
occurred or is about to occur shall report the matter
to superior authorities and, where necessary, to other
appropriate authorities vested with reviewing or
remedial powers.

(iv) Ethical and legal police conduct—exceptional
circumstances and public emergencies

186. The following instruments address the ques-
tion of exceptional circumstances and public emergen-
cies:

Declaration on the Protection of All Persons from Be-
ing Subjected to Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment: Arti-
cle 3 states that exceptional circumstances such as a
state of war or a threat of war, internal political insta-
bility or any other public emergency may not be in-
voked as a justification of torture or other ill-
treatment.

Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment: Arti-
cle 2, paragraph 2, contains a provision similar to that
of the Declaration.

Code of Conduct for Law Enforcement Officials: As
already indicated, article 5 specifically prohibits po-
lice officials from invoking exceptional circumstances
or public emergencies as a justification of torture or
ill-treatment.

Principles on the Effective Prevention and Investiga-
tion of Extralegal, Arbitrary and Summary Execu-
tions: Under principle 1, which requires Governments
to prohibit by law all such executions, exceptional cir-
cumstances including a state of war or threat of war,
internal political instability or any other public emer-
gency may not be invoked as a justification of extra-
legal, arbitrary or summary executions.

3.  Concluding remarks

187. The other relevant parts of the human rights
instruments referred to above will be discussed in subse-
quent chapters. Clearly, compliance by police with the

provisions of these instruments will ensure ethical and
legal policing in the areas to which they relate.



188. Apart from the provisions of the Code of Con-
duct for Law Enforcement Officials, which have general
relevance for policing ethics, the provisions of the other
instruments cited in this chapter have been emphasized
because they deal with matters of specific relevance to
ethical and legal policing.

189. For example, the question of individual
responsibility—of superior officials who may issue un-
lawful orders and of other officials who may be given
such orders—is very important in a disciplined, hierar-
chical organization. The provisions of the instruments
discussed in this chapter are quite clear about where in-
dividual responsibility lies—on the individual who is-
sues unlawful orders, and on the individual who com-
mits an unlawful act, notwithstanding that he or she may
have been ordered by a superior to commit that act.

190. As for the provisions requiring police to report
human rights violations, the instruments not only estab-
lish this requirement to report as an international
standard, but they also indicate when a law enforcement
official may and should go outside the law enforcement
agency to do so.

191. The third matter of specific relevance raised,
i.e. the prohibition on exceptional circumstances and

emergencies being invoked to justify illegal and unethi-
cal policing, is most significant. When exceptional cir-
cumstances arise, and during public emergencies, police
may come under considerable pressure to be effective
and to ‘‘get results’’. This pressure may derive from po-
litical sources, from public opinion, or from within the
law enforcement agency itself. Such situations raise both
ethical and legal dilemmas for individual police offi-
cials, and international standards, which are very clear
on the matter, provide an invaluable reference point for
both law enforcement officials and law enforcement
agencies.

192. In essence, the requirement of ethical and legal
policing means that individual police officials and police
organizations must strive for effectiveness while, at the
same time, respecting the law, human dignity and human
rights. Securing effective policing is, in part, a matter of
professional and technical competence; but, whatever
that level of competence, maximum policing effective-
ness will not be achieved without the active support and
cooperation of the general public. Such support and
cooperation are more likely to be gained and retained
when policing is lawful and humane. An arbitrary, vio-
lent and lawless police invokes fear and contempt. Such
a police receives—and deserves—no public support.

B. International standards on ethical and legal police conduct—Practical application

1. Practical steps for implementing international standards

their limitations.

cedures.

All Police Officials
Enrol in in-service training programmes to understand better your legal powers, and
Remember that “‘obedience to superior orders’’ may not be invoked to justify serious
human rights violations such as unlawful killings and torture.

Familiarize yourself with both internal and external complaints and reporting pro-

Report breaches of the law and human rights violations.

erly investigated.

standards.

Command and Supervisory Officials

Provide in-service training to ensure that all police officials understand fully their le-
gal powers and the legal rights of citizens.

By example and good command and management practice, ensure that all police offi-
cials maintain respect for the dignity of all persons.

Ensure that all police policy and strategy, and orders to subordinates, take into ac-
count the requirement to protect and promote human rights.

Ensure that all reports and complaints of human rights violations are fully and prop-

Develop and enforce standing orders incorporating international human rights

Develop an ethical code of conduct for your police service, incorporating the inter-
national standards addressed in this chapter.




2. Hpypothetical exercises

Exercise 1

One problem confronting educators and trainers of
police, especially educators and trainers of newly ap-
pointed police, is that attitudes and skills developed in
training programmes are sometimes undermined by atti-
tudes and behaviour actually prevailing within a police
organization. In other words, the culture of the organi-
zation can be hostile to some attitudes and skills thought
to be desirable in police officials. This is especially true
in relation to training police in human rights standards.

What can be done to overcome this problem by:

(a) educators and trainers of police?
(b) commanders and supervisors of police?

Draw up a short statement setting out the advice you
would give to a newly appointed police official who ar-
rives in your area of command or supervision on how he
or she can remain an effective police official, while at
the same time respecting human rights.

Exercise 2

Imagine that you are a member of a committee given
the task of drawing up a code of ethics for the police of
your country. Your brief is to take into account

(a) the principle of respect for the inherent dignity of
the human person;

(b) the United Nations Code of Conduct for Law En-
forcement Officials;

(c¢) prevailing circumstances in your country, includ-
ing any concerns about current crime trends and about
policing activity,
and to draw up a code of ethics consisting of a number
of articles, each with an explanatory commentary, for is-
sue to all police officials individually. The code wilil also
be made public. Draw up a document which fulfils the
terms of this brief.

Exercise 3

Principle 1 of the Basic Principles on the Use of
Force and Firearms by Law Enforcement Officials re-
quires Governments and law enforcement agencies to
‘‘keep the ethical issues associated with the use of force
and firearms constantly under review”’.

1. What procedures and practices can be adopted to
keep the ethical issues associated with the use of force
and firearms constantly under review?

2. Consider and describe ways in which ethical is-
sues associated with the use of force and firearms by po-
lice may be dealt with during the training of police offi-
cials.

Exercise 4
Principle 7, paragraph 2, of the Body of Principles for

the Protection of All Persons under Any Form of Deten-
tion or Imprisonment states:
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Officials who have reason to believe that a violation of this Body of
Principles has occurred or is about to occur shall report the matter to
their superior authorities and, where necessary, to other appropriate
authorities or organs vested with reviewing or remedial powers.

1. What difficulties within a police organization
could face a police official who made such a report?

2. How could any such difficulties be overcome?

3. Would a police official who believed a violation
of the Body of Principles had occurred ever be justified
in reporting the matter outside the police organization—
to the press, for example?

4. How would you advise police recruits undergoing
training to respond to any mistreatment of persons in de-
tention by colleagues which they may witness?

3. Topics for discussion
1. What advantages are there in asserting that hu-

man rights are inalienable, and inherent in every person,
and not rights granted by States?:

2. Why should some police officials feel that there
is a degree of incompatibility between enforcing the law
and protecting human rights?

3. What can be done to overcome the view among
some police officials that respecting human rights may
be incompatible with law enforcement?

4. What uses do internationally devised codes, such
as the Code of Conduct for Law Enforcement Officials,
serve for individual police officials and law enforcement
agencies?

5. What supervisory and managerial procedures can
be adopted to ensure that all police officials respect the
requirement of confidentiality laid down in article 4 of
the Code of Conduct for Law Enforcement Officials?

6. Article 7 of the Code of Conduct for Law En-
forcement Officials prohibits police officials from com-
mitting any act of corruption. How would you define an
act of corruption? List three conditions which you con-
sider the most important for preventing corruption by
police.

7. The application of force by police against a per-
son is both an ethical and a legal issue. What level of
force does a police official need to exert for such issues
to arise? In other words, is even the most minimum ap-
plication of force a question of ethics and legality, or do
such issues arise only if injuries are caused?

8. Given that police are bound to comply with the
provisions of domestic law, which defines police powers
and protects human rights, what purpose do ethical codes
adopted in individual countries serve?

9.  What qualities would you look for in an applicant
to a police agency bearing in mind the requirement that
he or she should be capable of acting effectively and
ethically as a police official?

10. Are there any advantages in devising ethical
codes for different categories of police official—for
criminal investigators, for example? How would such a
code differ from the basic provisions of the United
Nations Code of Conduct for Law Enforcement
Officials?



CHAPTER IX

POLICING IN DEMOCRACIES

Chapter Objectives

To sensitize trainers and course participants to standards for and ap-
proaches to policing which are consistent with the principles of a demo-
cratic order, as opposed to authoritarian policing models.

Essential Principles

In the exercise of his rights and freedoms, everyone shall be subject
only to such limitations as are determined by law.

Limitations on the exercise of rights and freedoms shall be only those
necessary to secure recognition and respect for the rights of others, and to
meet the just requirements of morality, public order and the general wel-
fare in a democratic society.

Everyone has the right to take part in the government of his country,
directly or through freely chosen representatives.

The will of the people is the basis of the authority of government.

The will of the people shall be expressed in periodic and genuine
elections, which shall be by universal and equal suffrage.

Every law enforcement agency shall be representative of and
responsive and accountable to the community as a whole.

Everyone has the rights to freedom of opinion, expression, assembly
and association.

All police officials are part of, and have a duty to serve, the commu-

nity.

A. International standards on human rights ment. As this manual is to be used on a global scale, and
and policing in democracies—Information as it concerns human rights and law enforcement, the
for presentations term will be understood in a very broad sense and in the
ways in which it is expressed in various human rights in-

1. Introduction struments.
193. The term ‘‘democracy’” has many meanings, 194.  For example, most of the Essential Principles
and there are a variety of forms of democratic govern-  set out above are drawn from the Universal Declaration
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of Human Rights, article 21 of which refers to the right
of everyone:

—to take part in the government of his country, di-
rectly or through freely chosen representatives;

—to have equal access to public service.

Article 21 further states that:

—the will of the people is to be the basis of the
authority of government;

—this will is to be expressed in periodic and genuine
elections;

—elections shall be by universal and equal suffrage
and shall be held by secret vote or by equivalent
free voting procedures.

195. The International Covenant on Civil and Po-
litical Rights (art. 25) expresses the same rights:

—to take part directly or indirectly in public affairs;
—to have equal access to public service;
—to vote at genuine, periodic elections.

TrAINERS’ NOTE: The following regional human
rights treaties contain similar provisions:

African Charter on Human and Peoples’ Rights—
article 13;

American Convention on Human Rights—

article 23;

Protocol No. 1 to the European Convention on
Human Rights—article 3.

Reference should be made to these texts where
appropriate.

196. Democracy is linked with two other ideals sig-
nificant to law enforcement:

—the rule of law;
—the promotion and protection of human rights.

In fact, the three ideals are interdependent, for human
rights are best protected by effective democratic pro-
cesses and the rule of law; and human rights texts en-
shrine rights and freedoms which are essential to both
democratic processes and the rule of law.

197. A significant aspect of policing in democracies
which must be referred to in these introductory remarks
is “‘democratic policing’’. This is an important concept,
for policing is one of the means by which States are gov-
erned. As democratic processes and forms of govern-
ment are basic human rights, the notion of democratic
policing is grounded on those rights. One requirement of
democratic policing is accountability of the police to the
public they serve.

198. Rights essential to democracy, and the role of
police in relation to those rights, will be considered later,
as will democratic policing and its requirements.
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2. General aspects of policing in democracies

(a) Fundamental principles

199.  The fundamental democratic principles as set
out in human rights texts are the principles of:

—participatory and representative  government
(whereby people have the right, directly or indi-
rectly, to take part in the government of their coun-
try);

—equal access to public service;

—universal and equal suffrage based on free and peri-
odic elections;

—respect for fundamental freedoms.

Specific provisions of human rights texts are designed to
give effect to the above principles, and these are consid-
ered next.

(b) Specific provisions on policing in democracies

200. The rights which are fundamental to demo-
cratic political processes and to the principles set out
above (which are, in themselves, enshrined in human
rights instruments) are the following:

(i) The right to freedom of thought,
conscience and religion

201. This right is protected under the Universal
Declaration of Human Rights (art. 18); the International
Covenant on Civil and Political Rights (art. 18); the Af-
rican Charter on Human and Peoples’ Rights (art. 8); the
American Convention on Human Rights (art. 12); and
the European Convention on Human Rights (art. 9).

202. Freedom of thought, and freedom to hold and
practice beliefs, are clearly important for people,
whether as individuals or in groups, to enable them to
consider and develop ideas and ideals. This, in turn, is an
essential element of democratic political processes.

(ii) The right to freedom of opinion
and expression

203. This right is protected under the Universal
Declaration of Human Rights (art. 19); the International
Covenant on Civil and Political Rights (art. 19); the Af-
rican Charter on Human and Peoples’ Rights (art. 9); the
American Convention on Human Rights (art. 13); and
the European Convention on Human Rights (art. 10).

204. Freedom of opinion is essential for political
processes in the same way that freedom of thought is.
The ability to communicate thoughts and opinions is a
further necessary step in the exercise of democracy.



(iii) The rights to freedom of peaceful assembly and
association

205. These rights are protected under the Universal
Declaration of Human Rights (art. 20); the International
Covenant on Civil and Political Rights (arts. 21 and 22);
the African Charter on Human and Peoples’ Rights
(arts. 10 and 11); the American Convention on Human
Rights (arts. 15 and 16); and the European Convention
on Human Rights (art. 11).

206. Politics can be conducted only in association
with others, and when there are forums for the communi-
cation of ideas, proposals and policies. For these reasons,
the rights to freedom of peaceful assembly and associa-
tion are of equal importance to the rights set out under
the previous headings.

TrAINERS’ NOTE: 1. Reference is made to the right
to freedom of peaceful assembly in principle 12 of
the Basic Principles on the Use of Force and Fire-
arms by Law Enforcement Officials. This princi-
ple, and the two succeeding principles concerning
the use of force against unlawful assemblies and
violent assemblies, respectively, are reproduced in
chapter XV, section A.Z (e), below, which deals
with civil disorder (see para. 525).

2. In the introduction to this chapter, the three
interdependent ideals of democracy, the rule of
law, and the protection of human rights were iden-
tified. As the rights essential to democracy have
been discussed, it is appropriate to refer briefly to
rights essential to the rule of law. Examples of
these are the right to be presumed innocent and the
right to a fair trial when charged with a penal of-
fence. These rights are protected under the Univer-
sal Declaration of Human Rights (arts. 10 and 11);
the International Covenant on Civil and Political
Rights (art. 14); the African Charter on Human and
Peoples’ Rights (art. 7); the American Convention
on Human Rights (art. 8); and the European Con-
vention on Human Rights (art. 6). Other examples
can be found and, indeed, it could be argued that
all rights classified as *‘civil rights’’ are supportive
of the rule of law.

(c) Political rights and the role of the police

207. The political rights described above, which are
international standards legally binding on States parties
to the various treaties, have implications for policing
policy and practice. They require a number of active re-
sponses from police, and these are set out in section B.1,
“‘Practical steps for implementing international stand-
ards’’, below. However, it would be useful at this stage
to consider the broad role of police in relation to political
rights.

208. In many ways, police can be seen as facilita-
tors of political rights, enabling people to enjoy them.
This means:

—securing the correct balance between public order
and the exercise, by individuals and groups, of the
rights;
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—maintaining impartiality, and not discriminating be-
tween individuals and groups seeking to exercise
the rights.

209. More broadly, police are to maintain social or-
der (social peace and tranquillity) so that political pro-
cesses can be conducted constitutionally and lawfully,
and so that political rights necessary for those processes
can be enjoyed. In fact, article 28 of the Universal Dec-
laration of Human Rights states:

Everyone is entitled to a social and international order in which the
rights and freedoms set forth in this Declaration can be fully realized.

The maintenance of social order is one of the prime po-
lice functions.

(d) Specific provisions on policing and democratic elec-
tions

210. Police and security forces play a dual role in
an election setting. Effective administration of justice
during an election period requires a balance between, on
the one hand, the need for electoral security and mainte-
nance of order, and on the other hand, the need for non-
interference with rights and for an environment free of
intimidation. The Code of Conduct for Law Enforcement
Officials imposes a duty of service to the community on
all officers of the law. This notion necessarily requires
that security forces strive to ensure that all citizens ben-
efit from elections that are administratively sound and
free of any disruptive forces seeking to undermine the
free expression of popular will.

211. The Code of Conduct also provides that ‘‘law
enforcement officials shall respect and protect human
dignity and maintain and uphold the human rights of all
persons’’ (art. 2), meaning not only the right to take part
in elections, but all human rights. Police agencies that do
not respect fundamental human rights have the potential
to create an intimidating atmosphere which will inhibit
the electorate and thereby subvert the genuineness of the
election.

212. In addition, the Code of Conduct requires law
enforcement officials to ‘‘rigorously oppose and com-
bat’’ any act of corruption (art. 7). This clearly includes
a duty to prevent attempts at election fraud, personation,
bribery, intimidation and any other acts that may affect
the authenticity of election results. The Code also pro-
vides that law enforcement officials ‘‘shall not commit
any act of corruption’” (art. 7). This is of extreme impor-
tance, given the tendency to associate police and security
forces with one or the other side in election processes in
some countries. Finally, in order to ensure that security
forces remain impartial, the role of police in providing
security for elections is often made subordinate to that of
polling officers during electoral periods.

213. In the case of national police services, any po-
lice presence at places of registration or polling should
be discreet, professional and disciplined. In general, this
requires that police and security personnel be posted in
the minimum necessary number to assure security in a
given location. This ‘‘minimum necessary number’’ is
usually determined in consultation with electoral offi-
cials. In any event, police should never be positioned in



such a way as to impede legitimate access, or to intimi-
date voters or discourage them from participating.

214. Civilian police (CIVPOL) components of
peace-keeping operations are usually required to take a
somewhat different approach. Their mandate includes a
certain confidence-building element, and thus the very
visibility of such officers at registration and polling
places can help to reassure voters of the neutrality, fair-
ness and safety of the process. CIVPOL officers should,
of course, behave in an absolutely objective manner and,
like their national counterparts, demonstrate the highest
level of discipline and professionalism.

215. For both national police officials and CIVPOL
officers, the task is to contribute to a real and perceived
atmosphere of safety and order, while behaving objec-
tively and upholding the rights of parties, candidates,
voters and the general public during polling periods.

(e) Specific provisions on democratic policing

216. In its resolution 34/169 of 17 December 1979,
by which it adopted the Code of Conduct for Law En-
forcement Officials, the General Assembly stated that

like all agencies of the criminal justice system, every law enforcement
agency should be representative of and responsive and accountable to
the community as a whole.

Representative, responsive and accountable policing, in
other words democratic policing, is fundamental to po-
licing in democracies.

(i) Representative policing

217. This means that police must ensure that their
ranks are sufficiently representative of the community
they serve. Minority groups must be adequately repre-
sented within police agencies, through fair and non-
discriminatory recruitment policies, and through policies
designed to enable members of those groups to develop
their careers within the agencies.

218. Furthermore, police need to consider the quali-
tative make-up of the personnel within a police agency,
as well as the numerical make-up. This means ensuring
not only that there are adequate numbers of police, prop-
erly representative of the population, but also that police
officials have the willingness and the capacity to carry
out democratic policing in a democratic political system.

(ii) Responsive policing

219. This requires police to be aware of, and re-
sponsive to, public needs and expectations. Clearly, the
public needs and expects police to:

—prevent and detect crime;
—maintain public order.

However, those are very broad needs and expectations.
Police must also consider:
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—the ways in which the public requires those objec-
tives to be attained (e.g. lawfully and humanely);

—what specific needs and expectations the public has
at any one time and in any one locality.

It is the responsibility of police commanders to under-
stand the needs and expectations of the public they
serve; to exercise their own professional judgement; and
to take both into account when devising policing policy
and strategy.

220. Another aspect of responsive policing—one
linked to the notion of accountable policing—is the re-
quirement that the actions of law enforcement officials
be responsive to public scrutiny. Ways in which this type
of responsiveness may be secured are suggested in para-
graph (d) of the preamble to General Assembly reso-
lution 34/169. These include scrutiny by a review board,
a ministry, a specialized panel, the judiciary, an ombuds-
man, a citizens’ committee, or any combination thereof.

(iii) Accountable policing

221. This is achieved in three principal ways:

—Ilegally—as with all individuals and institutions in
States where the rule of law prevails, police are ac-
countable to the law;

—politically~—police are accountable to the public
they serve through the democratic political institu-
tions of government. In this way, their policies and
practices of law enforcement and order mainte-
nance come under public scrutiny;

—economically—police are accountable for the way
in which they use resources allocated to them. This
goes beyond scrutiny of their main law enforcement
functions, and is an additional form of democratic
control over the entire command, management and
administration of a law enforcement agency.

222. It is also possible to devise more informal
methods of accountability at a very local level—
police/citizens’ liaison groups, for example. Further-
more, this form of accountability is a means by which
police can become aware of, and responsive to, immedi-
ate local needs.

3

Concluding remarks

223. Considering policing in democracies high-
lights political aspects of policing. This can be a sensi-
tive and difficult area because:

(a) circumstances in countries engaged in transition
to democratic government create particular difficulties
for police. In such cases, police need to be acutely sensi-
tive to the need for impartiality and non-discrimination;



(b) in countries with long-established democracies,
there is a tendency to ignore or underplay the political as-
pects of policing—a tendency arising partly out of con-
cern to remain non-partisan and unbiased. This can lead
to a certain naivety in some highly political situations.

However, in a very broad sense, policing is sometimes a
highly political activity. The requirement is to make it a

non-partisan, impartial activity. This can be done if all
police retain an awareness that they do not serve a par-
ticular Government or a particular regime.

224. The bases of all policing activity are the con-
stitution and the law. Police serve the rule of law and the
ends of justice.

B. International standards on human rights and policing in democracies—
Practical application

1. Practical steps for implementing international standards

All Police Officials

Exhibit political independence and impartiality at all times.
Become familiar with the people in the community to which you are assigned.

Get close to the community. Generally, do not stay in the station when you can patrol
in a vehicle; do not patrol in a vehicle when you can patrol on foot.

Volunteer for community-service assignments.

At polling places, while providing electoral security, meet first with the electoral offi-
cials and maintain a discreet, disciplined and professional demeanour with the vot-
ing public.

When policing rallies and political demonstrations, practise tolerance, and remem-
ber that the objectives of public safety and non-escalation should be paramount.

Command and Supervisory Officials

Establish and enforce policies and strategies of the police agency based on respect
for democratic government.

Introduce community policing strategies, in which police form a partnership with the
community and are seen as part of the community.

Hold public consultations to discover the specific needs of the local community, and
adopt measures to respond to those needs.

Organize public relations programmes encouraging police-community cooperation.

Ensure thar the composition of the police agency is representative of the entire com-
munity through fair and non-discriminatory recruitment and management policies
and practices.

Establish recruitment procedures and training programmes designed to recruit and
retain police officials willing and able to meet the demands of democratic policing
under democratic government.

Establish close cooperative contacts with electoral authorities, trade union leaders
and non-governmental organizations.

Where possible, deploy officers for electoral security according to needs determined
by electoral authorities.

Deploy the minimum number of officers necessary for electoral security.

Establish a publicly accessible mechanism for the receipt of citizens’ complaints,
suggestions and concerns.
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2. Hypothetical exercises

Exercise 1

One of the most important requirements of police in
democracies is for them to remain impartial and inde-
pendent politically.

In view of this, should police officials be allowed to:

(a) vote?

(b) belong to political parties?
(¢) belong to trade unions?
(d) express political opinions?

(e) write letters to correspondence columns of news-
papers?

For the purposes of discussion, imagine that you have
been formed into a working group to draw up a set of
guidelines for police officers on how they should main-
tain political impartiality. The guidelines will be used in
the training of newly appointed police officials and to re-
mind serving police officials of their responsibilities in
this respect. The guidelines should consist of a number
of practical points designed to guide police officials in
their actions while on duty and during the course of their
private lives. Discuss what the content of the guidelines
should be.

Exercise 2

General Assembly resolution 34/169 of 17 December
1979, by which the Code of Conduct for Law Enforce-
ment Officials was adopted, states:

... like all agencies of the criminal justice system, every law en-
forcement agency should be representative of and responsive and ac-
countable to the community as a whole.

1. In what ways may a law enforcement agency be
representative of the community as a whole?

2. One way in which it may be representative of the
whole community is to recruit into its ranks a propor-
tionate and representative number of members of minor-
ity groups within society. In view of this:

(a) identify a minority group within your society
which is not adequately represented in your agency;

(b) specify the difficulties which exist to prevent
adequate representation of that group in the agency at
present;

(c) consider ways in which those difficulties may be
overcome and set out the broad steps of a strategy de-
signed to overcome them.

Exercise 3

General Assembly resolution 34/169 of 17 December
1979, by which the Code of Conduct for Law Enforce-
ment Officials was adopted, states:

... like all agencies of the criminal justice system, every law en-
forcement agency should be representative of and responsive and ac-
countable to the community as a whole.
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1. In what ways may a law enforcement agency be
responsive and accountable to the community as a
whole?

2. To be responsive to a community means being
aware of what the community needs and then meeting
those needs. In what ways may a law enforcement
agency become aware of a community’s needs?

3. Senior law enforcement officials are responsible
for the command and management of law enforcement
agencies. They are also responsible for the strategic
command of operational situations. How does the re-
quirement to be responsive and accountable to the com-
munity affect those responsibilities?

Exercise 4

Bearing in mind the requirements on police to:

—provide an effective policing service;
—respect and protect human rights;

—remain representative of and responsive and ac-
countable to the community as a whole:
(@) What personal qualities and characteristics are
desirable in police officers?

(b)

What qualities and characteristics are undesir-
able?

What methods and techniques can be used to
identify desirable and undesirable qualities
and characteristics in people applying to be-
come law enforcement officials?

(c)

3. Topics for discussion

1. Consider the differences between policing in a
democratic society and policing in a non-democratic so-
ciety. List five of these differences which you consider
to be the most significant.

2. Aurticle 21 of the Universal Declaration of Human
Rights enshrines the right of everyone to participate in
the government of his country, either directly or through
freely chosen representatives. In what ways does this po-
litical right enhance the protection of other civil and po-
litical rights?

3. What do you understand by the term ‘‘the rule of
law’’? Why is it important that all persons and all insti-
tutions of a State be subject to the rule of law?

4. When the rile of law does prevail within a State,
how does this promote and protect human rights?

5. Consider ways in which police may protect the
right to freedom of thought, conscience and religion in a
society. List five of these ways which you consider to be
the most important.

6. Consider ways in which police may protect the
right to freedom of opinion and expression in a society.
List five of these ways which you consider to be the
most important.



7. Consider ways in which police may protect the
right to freedom of assembly and association in a soci-
ety. List five of these ways which you consider to be the
most important.

8. How can police best perform their role during pe-
riods of elections, in an unbiased and non-partisan man-
ner, in maintaining order, polling security and peace?
Should police publicly support the political campaigns
of candidates who advocate strong policies for law and
order?
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9. Consider the system in your country for making
police accountable to the public they serve through
democratic political institutions. Is it satisfactory? If not,
what are its shortcomings? How can it be improved?

10. While it is essential that police are accountable
to the public through democratic political institutions, it
is also essential that politicians do not interfere with
day-to-day policing operations. Why is it essential that
police should retain this form of operational independ-
ence?



CHAPTER X

POLICE AND NON-DISCRIMINATION

Chapter Objectives

To familiarize police with the legal requirements for non-
discriminatory behaviour, and to sensitize them to the damaging effects of
discriminatory attitudes.

Essential Principles

All human beings are born free and equal in dignity and rights.
Human rights derive from the inherent dignity of the human person.

Law enforcement officials shall at all times fulfil the duty imposed on
them by law, by serving the community and by protecting all persons
against illegal acts.

Law enforcement officials shall respect and protect human dignity
and maintain and uphold the human rights of all persons.

All persons are equal before the law, and are entitled, without dis-
crimination, to equal protection of the law.

In protecting and serving the community, police shall not unlawfully
discriminate on the basis of race, gender, religion, language, colour, po-
litical opinion, national origin, property, birth or other status.

It shall not be considered unlawfully discriminatory for police to en-
force certain special measures designed to address the special status and
needs of women (including pregnant women and new mothers), juveniles,
the sick, the elderly, and others requiring special treatment in accordance
with international human rights standards.

The recruitment, hiring, assignment and promotion policies of police
agencies shall be free of any form of unlawful discrimination.
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A. International standards on
non-discrimination—Information for presentations

1. Introduction

225. In the Charter of the United Nations, Member
States reaffirm their faith in fundamental human rights,
in the dignity and worth of the human person, and in the
equal rights of men and women. They also pledge them-
selves to promote and encourage respect for human
rights and for fundamental freedoms for all without dis-
tinction as to race, sex, language or religion.

226. Article 2 of the Universal Declaration of Hu-
man Rights states:

Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status,

227. Various human rights treaties bind States par-
ties to respect and ensure to all, without discrimination,
the rights enshrined in those treaties. For example, arti-
cle 2, paragraph 1, of the International Covenant on
Civil and Political Rights states:

Each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its juris-
diction the rights recognized in the present Covenant, without distinc-
tion of any kind, such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other
status.

228. Since States either meet, or fail to meet, their
international legal obligations through the actions of of-
ficials exercising powers on their behalf, it is clearly im-
portant that police officials understand and respect the
basic principle of non-discrimination. Furthermore, it is
important for police officials to understand provisions of
international human rights texts, and of domestic legisla-
tion, which seek to give effect to that basic principle.

229. This chapter examines international standards
concerning non-discrimination, with particular reference
to those significant to the process of law enforcement
and order maintenance.

2. General aspects of non-discrimination

(a) Fundamental principles

230. Non-discrimination is, in itself, a fundamental
principle—essential to the protection and promotion of
all human rights and freedoms. All members of the
human family are endowed with equal and inalienable
rights. These are derived from the inherent dignity and
worth of all human persons, and they are universal
rights.

231. The three fundamental principles associated
with non-discrimination are:

—the equality of rights;
—the inalienability of rights;

—the universality of rights.
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(b) Specific provisions on non-discrimination

232. The following specific provisions all have di-
rect relevance to law enforcement or to policing in gen-
eral:

(i) The right to recognition as a person before the
law

233. This right is enshrined in article 6 of the Uni-
versal Declaration of Human Rights, which reads:

Everyone has the right to recognition everywhere as a person be-
fore the law.

It is expressed in virtually identical terms in the Interna-
tional Covenant on Civil and Political Rights (art. 16);
and the American Convention on Human Rights (art. 3).
Article 5 of the African Charter on Human and Peoples’
Rights guarantees the right to recognition of legal status.

234. The right applies to ‘‘everyone’’, and recogni-
tion as a person before the law is fundamental to a sys-
tem whereby human rights are given protection under
the law. Deprivation of this right can lead to deprivation
of other rights. It requires all citizens of a State to be
given equal and full legal recognition.

(ii) The right to equality before the law

235. This right is protected under article 7 of the
Universal Declaration of Human Rights, which reads:

All are equal before the law and are entitled without any discrimi-
nation to equal protection of the law. All are entitled to equal protec-
tion against any discrimination in violation of this Declaration and
against any incitement to such discrimination.

236. The International Covenant on Civil and Po-
litical Rights contains similar provisions, and requires
the law to prohibit discrimination on any of the usual
grounds, such as race, colour, sex, language and religion
(art. 26); the African Charter on Human and Peoples’
Rights states that every individual shall be equal before
the law and entitled to equal protection of the law
(art. 3); and the American Convention on Human Rights
makes the same provisions, but adds that the entitle-
ments are to be granted ‘‘without discrimination’
(art. 24).

237. These requirements are clearly significant in
policing terms, for they mean that police are to give
equal protection to all in enforcing the law. There is to
be no adverse discrimination in law enforcement.

(ii1) The right to a fair trial

238. This right is protected under article 10 of the
Universal Declaration of Human Rights, which reads:

Everyone is entitled in full equality to a fair and public hearing by
an independent and impartial tribunal, in the determination of his
rights and obligations and of any criminal charge against him.

239. The International Covenant on Civil and Po-
litical Rights (art. 14); the African Charter on Human
and Peoples’ Rights (art. 7), the American Convention
on Human Rights (art. 8) and the European Convention
on Human Rights (art. 6) all guarantee the right to a fair



trial. They also add other requirements designed to se-
cure that end. More importantly, in the present context,
they stipulate that the right shall apply to ‘‘all persons’’,
or ‘‘every individual’’, or ‘‘every person’’, or ‘‘every-

tR1

one

240. While these provisions impose obligations on
courts and legal systems in general, it is important to re-
member that unethical, illegal or discriminatory conduct
by police in the process of law enforcement can subvert
the right to a fair trial. In order for a fair trial to proceed,
courts must be able to consider evidence which is truth-
ful and impartial, and which has been obtained by ethical
and legal means. This is one of the necessary conditions
for securing the right to a fair trial for all.

(iv) The right of equal access to public service

241. This right is linked to the right of everyone to
take part in the government of his or her country and the
right to vote in free and genuine elections. It is expressed
in article 21, paragraph 2, of the Universal Declaration
of Human Rights, which reads:

Everyone has the right to equal access to public service in his
country.

242, Article 25 (c) of the International Covenant on
Civil and Political Rights states that every citizen is to
have access ‘‘on general terms of equality’” to public
service in his country. The right is similarly protected
under the African Charter on Human and Peoples’
Rights (art. 13) and the American Convention on Human
Rights (art. 23). All these articles set out the rights to
participate in public affairs or government, and to free
and fair elections. These rights are to be granted without
discrimination to ‘‘every citizen’’.

243. Policing is an important public-service func-
tion. Every citizen who is properly qualified, and wishes
to do so, should be given the opportunity to have access
to, and participate in, that function. Access to the police
service of a country should be based solely on grounds
of qualifications, fitness to perform the function, and
competence. There can be no exclusion based solely on
such grounds as race, colour, or sex.

(v) Incitement to discrimination

244. Article 20, paragraph 2, of the International
Covenant on Civil and Political Rights states:

Any advocacy of natjonal, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited
by law.

This requirement on States parties to the Covenant
means that they are to enact and enforce laws prohibiting
incitement to discrimination in the terms described by
the article.

245. As indicated above, article 7 of the Universal
Declaration of Human Rights sets out an entitlement to
equal protection against any discrimination in violation
of the Declaration and against any incitement to such
discrimination.
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246. The provisions of the Covenant and the Uni-
versal Declaration have clear implications for law en-
forcement, for when States enact laws in compliance
with those provisions, it is the responsibility of police to
enforce them.

247. Given the seriousness of acts contravening
such laws, their adverse effects on human rights, and the
possibility that incitement to discrimination, hostility or
violence could lead to serious public disorder, police re-
sponses to such crimes must be prompt and effective.

(vi) Derogation from obligations in times
of emergency

248. Article 4 of the International Covenant on
Civil and Political Rights allows States parties to take
measures derogating from some of their obligations un-
der the Covenant in times of public emergency which
threaten the life of the nation. Such an emergency must
be officially proclaimed, and the derogation measures
adopted must be limited to those strictly required by the
exigencies of the situation. Furthermore, such measures:

-—must not be inconsistent with a State’s other obli-
gations under international law; and

—must not involve discrimination solely on the
ground of race, colour, sex, language, religion or
social origin.

There may be no derogation from some articles, includ-
ing those protecting the right to life and prohibiting tor-
ture and ill-treatment.

249. Similar provisions are set out in article 27 of
the American Convention on Human Rights. (The dero-
gation provisions in article 15 of the European Conven-
tion on Human Rights make no specific reference to the
question of discrimination.)

250. The requirement for derogation measures to be
non-discriminatory is of considerable importance. Public
emergencies are frequently declared in times of civil dis-
order and tension. Under such circumstances, a Govern-
ment may, for example, feel it necessary to increase po-
lice powers of arrest, thus derogating from the provisions
of treaties protecting the right to liberty and security of
the person. If such a course of action is taken, it is cru-
cial that any extra powers accorded to police are exer-
cised strictly within legal limits and without discrimina-
tion. The illegal or discriminatory exercise of police
powers in time of civil disorder and tension can be a sig-
nificant factor in exacerbating such disorder and tension.

251. The question of derogation measures is consid-
ered in more detail in chapter XV on Civil Disorder,
States of Emergency and Armed Conflicts.

(c) Provisions in instruments of particular relevance to
law enforcement

(i) Code of Conduct for Law Enforcement Officials

252. Articles 1, 2 and 8 of the Code are relevant to
the question of non-discrimination.



253. Article 1 requires law enforcement officials to
serve the community and protect all persons against il-
legal acts. Article 2 requires them to protect human dig-
nity and maintain and uphold the human rights of all per-
sons. Article 8 requires law enforcement officials to
respect the law and the Code of Conduct itself.

254. Clearly, references to ‘‘all persons’ in arti-
cles 1 and 2 exclude any question of discrimination, and
the provision in article 8 means that any measures under
the law prohibiting discrimination, and those in the Code
of Conduct, are to be complied with.

(ii) Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials

255. Principle S of this instrument refers to situa-
tions when the use of force and firearms by police is un-
avoidable.

256. Principle 5 (b) requires police to minimize
damage and injury, and respect and preserve human life.
Principle 5 (c) requires police to ensure that assistance
and medical aid are rendered to any injured or affected
persons at the earliest possible moment. This means that
there is a general requirement to respect human life—all
human life—and to ensure that medical aid is rendered.

TrAINERS® NOTE: This instrument is considered in
more detail in chapter XIV on Use of Force and
Firearms.

(iii) Body of Principles for the Protection
of All Persons under Any Form of
Detention or Imprisonment

257. Principle 1 requires all persons under any form
of detention or imprisonment to be treated in a humane
manner and with respect for the inherent dignity of the
human person.

258. Principle 5, paragraph 1, requires the Princi-
ples to be applied to all persons within the territory of
any given State, without distinction of any kind, such as
race, colour, sex, language, religion or religious belief,
political or other opinion, national, ethnic or social ori-
gin, property, birth or other status. However, paragraph 2
adds an important condition:

Measures applied under the law and designed solely to protect the
rights and special status of women, especially pregnant women and
nursing mothers, children and juveniles, aged, sick or handicapped
persons shall not be deemed to be discriminatory. The need for, and
the application of, such measures shall always be subject to review by
a judicial or other authority.

TraINERS' NOTE: This instrument is considered in
more detail in chapter XIII on Detention.

(iv) Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power

259. As the General Assembly stated in its reso-
lution 40/34 of 29 November 1985 (third preambular
paragraph), by which it adopted this Declaration:

... the victims of crime and the victims of abuse of power, and also
frequently their families, witnesses and others who aid them, are un-
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justly subjected to loss, damage or injury and . .. that they may, in ad-
dition, suffer hardship when assisting in the prosecution of offenders.

260. Paragraph 3 of the Declaration requires the
provisions of the instrument to be applicable to all, with-
out distinction of any kind. It adds to the usual distinc-
tions (such as race, colour, sex, etc.) ‘‘cultural beliefs or
practices’” and ‘‘disability’’.

TrAINERS’ NOTE: This instrument is considered in
more detail in chapter XIX on Protection and Re-
dress for Victims.

(v) Declaration on the Protection of All
Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading
Treatment or Punishment

and

Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment
or Punishment

261. There are introductory paragraphs to both of
these instruments (in the preamble to the General As-
sembly resolution adopting the Declaration, and in the
text of the Convention itself) stating that, in accordance
with the principles expressed in the Charter of the United
Nations, recognition of the equal and inalienable rights
of all members of the human family is the foundation of
freedom, justice and peace in the world.

262. Furthermore, both instruments contain provi-
sions (article 8 of the Declaration; article 13 of the Con-
vention) which accord any individual who alleges that he
has been subjected to torture the right to complain to the
competent authorities of the State concerned.

TRAINERS® NOTE: Both of these instruments are con-
sidered in more detail in chapter XIII on Detention.

(d) Discrimination and race

263. There are two instruments dealing specifically
with racial discrimination.

(1) United Nations Declaration on the
Elimination of All Forms of
Racial Discrimination

264. Article | states that discrimination between
human beings on the ground of race, colour or ethnic
origin is an offence to human dignity and shall be con-
demned as a denial of the principles of the Charter of the
United Nations, as a violation of the human rights and
fundamental freedoms proclaimed in the Universal Dec-
laration of Human Rights, as an obstacle to friendly and
peaceful relations among nations and as a fact capable of
disturbing peace and security among peoples.

265. Article 2, paragraph 2, requires that no State
shall encourage, advocate or lend its support, through
police action or otherwise, to any discrimination based
on race, colour or ethnic origin by any group, institution
or individual.



266. Article 7 requires everyone to have equality
before the law; the right to equal justice under the law;
the right to security of person and protection by the State
against violence or bodily harm; and the right to an ef-
fective remedy and protection against any discrimination
he may suffer on the ground of race, colour or ethnic ori-
gin.

267. Article 9, paragraph 2, requires all incitement
to or acts of violence against any race or group of per-
sons of another colour or ethnic origin to be punishable
under law.

(ii) International Convention on the Elimination of
All Forms of Racial Discrimination

268. Racial discrimination is defined in article 1 as:

. . . any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or
effect of nullifying or impairing the recognition, enjoyment or exer-
cise, on an equal footing, of human rights and fundamental freedoms
in the political, economic, social, cultural or any other field of public
life.

269. Under article 2, States parties to the Conven-
tion condemn racial discrimination and undertake to pur-
sue a policy of eliminating such discrimination in all its
forms.

270. Under article 5, States parties undertake to
guarantee the right of everyone, without distinction as to
race, colour, or national or ethnic origin, to equality be-
fore the law, notably in the enjoyment of a number of
rights. These include:

—the right to equal treatment before tribunals;

—the right to security of person and protection by the
State against violence or bodily harm, whether in-
flicted by government officials or by any individ-
ual, group or institution.

(e) Discrimination and religion

271. The right to freedom of thought, conscience
and religion is protected under global and regional in-
struments, and discrimination on religious grounds is
dealt with in a declaration devoted to the subject.

(i) Universal Declaration of Human Rights

272. Religious freedom is protected under article 18
in the following terms:

Everyone has the right to freedom of thought, conscience and reli-
gion; this right includes freedom to change his religion or belief, and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief in teaching, practice, worship
and observance.

It is also protected under the International Covenant on
Civil and Political Rights (art. 18); the African Charter
on Human and Peoples’ Rights (art. 8); the American
Convention on Human Rights (art. 12); and the Euro-
pean Convention on Human Rights (art. 9).
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(i) Declaration on the Elimination of All Forms
of Intolerance and of Discrimination Based on
Religion or Belief

273. Under article 1, the right to freedom of reli-
gion and belief is protected in the same terms as under
article 18 of the Universal Declaration of Human Rights.

274. Article 2 states that no one shall be subject to
discrimination by any State, institution, group of per-
sons, or person on the grounds of religion or other belief.

275. Discrimination on grounds of religion or belief
is condemned under article 3 as an affront to human dig-
nity and a violation of the rights and freedoms pro-
claimed in the Universal Declaration.

276. Under article 4, States are required to take ef-
fective measures to prevent and eliminate discrimination
on grounds of religion or belief, and they are to enact or
rescind legislation, where necessary, to prohibit any such
discrimination.

(f) Discrimination and women

277. There are two instruments dealing specifically
with discrimination against women. As with the specific
instruments on discrimination and race, and discrimina-
tion and religion, these supplement the provisions on
discrimination in the general global and regional human
rights instruments.

(i) Declaration on the Elimination of
Discrimination against Women

278. Article 1 condemns discrimination against
women as fundamentally unjust and an offence against
human dignity.

279. Article 2 requires existing laws, customs, regu-
lations and practices which are discriminatory against
women to be abolished.

280. Article 10 requires measures to be taken to en-
sure to women equal rights with men in the field of eco-
nomic and social life. In particular, it requires women to
have the right to receive vocational training, the right to
work, the right to free choice of profession and employ-
ment, and the right to professional and vocational
advancement.

(ii) Convention on the Elimination of All Forms of
Discrimination against Women

281.
ticle 1 as:

Discrimination against women is defined in ar-

. any distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the recogni-
tion, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil
or any other field.

282. Under article 2, States parties condemn dis-
crimination against women and undertake, among other
things, to refrain from engaging in any act or practice of



discrimination against women and to ensure that public
authorities and institutions act in conformity with this
obligation.

283. Under article 11, paragraph 1 (b), States par-
ties are to ensure the right to the same employment op-
portunities for women as for men, including the applica-
tion of the same criteria for selection in matters of
employment.

TRAINERS’ NOTE: Both of these instruments are con-
sidered in more detail in chapter XVII on Law En-
forcement and the Rights of Women.

(g) Discrimination and children

284. There are two instruments referring to dis-
crimination against the child.

(i) International Covenant on Civil
and Political Rights

285. Article 24, paragraph 1, states:

Every child shall have, without any discrimination as to race, col-
our, sex, language, religion, national or social origin, property or birth,
the right to such measures of protection as are required by his status as
a minor, on the part of his family, society and the State.

(i) Convention on the Rights of the Child

286. As with most international human rights in-
struments, the equal and inalienable rights of all mem-
bers of the human family are referred to in the preambu-
lar paragraphs.

287. Article 1 defines a child as any human being
below the age of eighteen years unless, under the law ap-
plicable to the child, majority is attained earlier.

288. Article 2 requires States parties to:

... to respect and ensure the rights set forth in the present Conven-
tion to each child within their jurisdiction without discrimination of
any kind, irrespective of the child’s or his or her parent’s or legal
guardian’s race, colour, sex, language, religion, political or other opin-
ion, national, ethnic or social origin, property, disability, birth or other
status.

and to:

.. . take all appropriate measures to ensure that the child is protected
against all forms of discrimination or punishment on the basis of the
status, activities, expressed opinions, or beliefs of the child’s parents,
legal guardians, or family members.

TraINERS’ GUIDE: This instrument is considered in
more detail in chapter XVI on Police and the Pro-
tection of Juveniles.

(h) Particular manifestations of discrimination

289. Particular, and serious, forms of discrimination
are genocide, slavery and apartheid, which are briefly
discussed below.

290. Genocide is defined in article II of the Con-
vention on the Prevention and Punishment of the Crime
of Genocide as:
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... any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

() Causing serious bodily or mental harm to members of the
group;

(c) Deliberately inflicting on the group conditions of life calcu-
lated to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the
group;

(e) Forcibly transferring children of the group to another group.

291. Article IV of the Convention requires persons
committing genocide to be punished, whether they are
constitutionally responsible rulers, public officials or pri-
vate individuals.

292. Slavery is prohibited under article 4 of the
Universal Declaration of Human Rights in the following
terms:

No one shall be held in slavery or servitude; slavery and the slave
trade shall be prohibited in all their forms.

It is also prohibited under the African Charter on Human
and Peoples’ Rights (art. 5); the American Convention
on Human Rights (art. 6); and the European Convention
on Human Rights (art. 4).

293. There is a Slavery Convention which contains
detailed provisions to prevent and suppress slavery; a
Protocol mending that Convention; and a Supplemen-
tary Convention on the abolition of slavery.

294. Apartheid is classified as a crime against hu-
manity under article I of the International Convention on
the Suppression and Punishment of the Crime of Apart-
heid.

295. The Convention is a detailed instrument de-
signed to prevent and abolish apartheid. Under article I,
paragraph 2, States parties declare criminal those
organizations, institutions and individuals committing
the crime of apartheid.

296. The crime of apartheid is defined at length in
article II. It includes a number of specified acts commit-
ted for the purpose of establishing and maintaining
domination by one racial group of persons over any
other racial group of persons and systematically oppress-
ing them.

3. Concluding remarks

297. Because non-discrimination is such a funda-
mental aspect of the protection and promotion of human
rights, it is relevant to the topics of every chapter in this
manual. It touches on every aspect of law enforcement
and is an essential element in ethical, legal and demo-
cratic policing.

298. This chapter has focused on elements of non-
discrimination of particular significance to policing poli-
¢y and practice, and to the command and management of
police organizations. By presenting the topic in this
rather concentrated and detailed manner to law enforce-
ment officials, it is hoped that they will become fully
alerted to, or reminded of, the absolute requirement to
police in an impartial and non-discriminatory manner.



B. International standards on non-discrimination—Practical application

1. Practical steps for implementing international standards

All Police Officials

Become familiar with the community you serve. Meet with leaders and representa-
tives of various ethnic and racial communities.

Participate in foot patrols and community service activities in ethnically diverse
neighbourhoods.

Speak out against ethnic or racial stereotyping or slurs in the community, and in the
police station.

Participate in ethnic or race-relations training programmes offered by your service.

Speak to minority group members in the communities you serve, to learn their needs,
complaints and suggestions. Be sensitive and responsive.

Command and Supervisory Officials

Organize in-service training to sensitize police to the importance of good ethnic/race
relations and fair, non-discriminatory law enforcement.

Develop a race-relations plan of action, in consultation with various ethnic commu-
nities.

Issue clear orders on appropriate comportment, language and attitudes vis-a-vis
various ethnic and racial groups.

Evaluate your recruitment, hiring and promotion policies to ensure fairness among
various groups.

Actively recruit members of ethnic and racial minorities, and of groups underrepre-
sented in your police service.

Establish mechanisms to receive, continuously, the complaints and suggestions of
members of ethnic, racial, religious and linguistic groups in the community.

Adopt community policing strategies.
Appoint a minority-relations coordinator within your service.

Punish discriminatory, insensitive or otherwise inappropriate professional behav-
iour.

Reward officer initiatives supportive of better community relations.

Provide in-service training in racial/ethnic relations for all police.

2. Hypothetical exercises —words, writing or conduct intended to stir up ha-
tred, ridicule or contempt against any racial, ethnic
or religious group or which, under the prevailing

Exercise 1 circumstances, is likely to do so;

For the purposes of discussion, imagine that a new —abusive or insulting words, writing or conduct in-
Jaw designed to maintain and control public order has tended or likely to provoke violence or physical at-
been promulgated in your country. It contains provisions tacks against individuals because they are members
which state that the following will be criminal offences: of a particular racial, ethnic or religious group.
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You have been formed into a working group with the
following terms of reference:

“‘Consider the new law creating crimes of racial ha-
tred and racial abuse.

‘1. Make recommendations to your chief officer of
police on police policy in relation to the new offences.
Draft a brief statement (one paragraph) on that policy for
issue to the news media.

2. Prepare a brief statement for circulation within
the police agency reminding police officials of the re-
quirement to act impartially and without discrimination,
and listing three of the most important reasons for that
requirement.

‘3, Devise a brief set of guidelines to police on the
two new crimes in order to assist enforcement of the law
creating them.”’

Exercise 2

You have been asked to deliver a lecture to newly ap-
pointed police officials on ‘‘Non-discrimination and law
enforcement’’.

1. Prepare an outline set of notes (topic headings)
for your lecture.

2. Set out the principles and provisions of interna-
tional human rights law relevant to your lecture, and out-
line the provisions of the law of your country which you
would refer to.

3. Summarize the general, practical guidelines you
would give on the subject, as an experienced police offi-
cial, to newly appointed officials.

3. Topics for discussion

1. When considering non-discrimination, what is the
importance of the principle: ‘‘All human beings are born
free and equal in dignity and rights’’?
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2. Enumerate briefly the various ways in which a
State can meet its obligations to ensure human rights to
all individuals in its territory without distinction on such
grounds as race, colour, sex, religion and belief.

3. Enumerate briefly the ways in which police can
assist the State to meet its obligations to ensure human
rights to all individuals in its territory without distinction
on such grounds as race, colour, sex, religion and belief.

4. Consider the entitlement to equal protection of
the law for all persons, and enumerate the implications
of that right for policing.

5. The International Covenant on Civil and Political
Rights (art. 20) requires advocacy of racial hatred to be
prohibited by law. There is also a right to freedom of
opinion and expression (i.e. ‘‘free speech’). How can
these two requirements be reconciled? Which is the most
important?

6. The Convention on the Elimination of All Forms
of Discrimination against Women (art. 11) requires
States parties to ensure that women have the same em-
ployment opportunities as men, including the application
of the same criteria for selection in matters of employ-
ment. What difficulties does this create for recruitment
in a police agency? How can these difficulties be over-
come?

7. The Universal Declaration of Human Rights
(art. 6) and other human rights instruments require
everyone to have recognition as a person before the law.
What are the dangers to an individual who has no legal
status ‘‘as a person before the law’’?

8. Why is it important in the promotion and protec-
tion of human rights for those rights to be regarded as in-
alienable and universal?

9. While most forms of discrimination against peo-
ple are violations of human rights, discrimination which
favours certain categories of people (such as women and
children) is encouraged and sometimes required. In what
areas of law enforcement is this ‘‘positive’” form of dis-
crimination relevant and necessary?

10. Draft an article for a police discipline code
which makes discrimination an offence under that code.
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POLICE DUTIES AND FUNCTIONS






CHAPTER XI

POLICE INVESTIGATIONS

Chapter Objectives

To illustrate the international standards relating to criminal investi-
gations, and their relevance to police practice.

Essential Principles

In investigations, the interviewing of witnesses, victims and suspects,
personal searches, searches of vehicles and premises, and the interception
of correspondence and communications:

Everyone has the right to security of the person;
Everyone has the right to a fair trial;
Everyone is to be presumed innocent until proven guilty in a fair trial;

No one shall be subjected to arbitrary interference with his privacy, fami-
ly, home or correspondence;

No one shall be subjected to unlawful attacks on his honour or reputation;

No pressure, physical or mental, shall be exerted on suspects, witnesses or
victims in attempting to obtain information;

Torture and other inhuman or degrading treatment is absolutely prohib-
ited;

Victims and witnesses are to be treated with compassion and considera-
tion;

Confidentiality, and care in the handling of sensitive information, are to
be exercised at all times;

No one shall be compelled to confess or to testify against himself;

Investigatory activities shall be conducted only lawfully and with due
cause;

Neither arbitrary, nor unduly intrusive, investigatory activities shall be
permitted.
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A. International standards on police
investigations—Information for presentations

1. Introduction

299. The investigation of crime is the first essential
step in the administration of justice. It is the means by
which those accused of a crime may be brought before
the courts and their guilt or innocence determined. It is
also essential to the well-being of society, for crime dis-
tresses people and undermines social and economic de-
velopment. For these reasons, effective, ethical and law-
fully conducted criminal investigation is an extremely
important aspect of policing.

300. The purpose of this chapter is to focus on the
investigation of crime as a distinct police activity. Thus
international human rights standards of particular rel-
evance to criminal investigation will be considered.
However, all the other standards relevant to policing,
and dealt with in preceding and succeeding chapters of
the manual, remain applicable.

301. During the course of an investigation, police
may well exercise powers of arrest. These powers should
be exercised only when necessary and when legal
authority to do so exists. People suspected of the crime
under investigation may be detained. When that is the
case, such detainees must be treated humanely. It may be
necessary to use force to arrest or detain a suspect. Force
may be applied only when strictly necessary, and then
only to the extent required to achieve the lawful purpose
being pursued. Reference should be made to chap-
ters XII, XIII and XIV below for full accounts of inter-
national standards on these aspects of policing.

302. For the investigation of crime to comply with
ethical principles, there must be respect for human dig-
nity and human rights, and compliance with the law by
investigators. Investigation of crime in a democratic so-
ciety entails accountability and responsiveness of the in-
vestigators to the community. Furthermore, investiga-
tions must be conducted with due regard to the principle
of non-discrimination. Standards on ethical policing, po-
licing in democracies, and non-discrimination have been
considered in chapters VIII, IX and X above, and should
be referred to for further information.

2.  General aspects of human rights

and police investigations
(a) Fundamental principles

303. The purpose of investigating a crime is to
gather evidence, to identify the presumed author of the
crime, and to present evidence before a court so that
guilt or innocence may be decided. The fundamental
principles derived from international human rights stand-
ards are therefore:

—presumption of innocence of all accused persons;
—entitlement to a fair trial of all accused persons;

—respect for the dignity, honour and privacy of all
persons.
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(b) Specific provisions on investigations

304. The above principles are embodied in provi-
sions of human rights instruments guaranteeing the right
to be presumed innocent until proved guilty; protecting
the right to a fair trial; and prohibiting arbitrary and un-
lawful interference with privacy.

(i) The presumption of innocence

305. 'This right is expressed in article 11, para-
graph 1, of the Universal Declaration of Human Rights,
which reads:

Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to the law in a public trial at
which he has had all the guarantees necessary for his defence.

It is also guaranteed in the International Covenant on
Civil and Political Rights (art. 14, para. 2); the African
Charter on Human and Peoples’ Rights (art. 7,
para. 1 (b); the American Convention on Human Rights
(art. 8, para. 2); and the European Convention on Human
Rights (art. 6, para. 2).

306.
sions:

Two important points arise out of these provi-

(a) Guilt or innocence can be determined only by a
properly constituted court, following a properly con-
ducted trial at which the accused person has had all the
guarantees necessary for his defence.

(b) The right to be presumed innocent until guilt is
proved is fundamental to securing a fair trial.

307. 'The presumption of innocence has one impor-
tant implication for the investigative process: all persons
under investigation are to be treated as innocent people,
whether they have been arrested or detained, or whether
they remain at liberty during the investigation.

(i) The right to a fair trial

308. This right is expressed in article 10 of the Uni-
versal Declaration of Human Rights, which reads:

Everyone is entitled in full equality to a fair and public hearing by
an independent and impartial tribunal, in the determination of his
rights and obligations and of any criminal charge against him,

It is also expressed, and developed, in the International
Covenant on Civil and Political Rights (art. 14); the Af-
rican Charter on Human and Peoples’ Rights (art. 7); the
American Convention on Human Rights (art. 8); and the
European Convention on Human Rights (art. 6).

309. In order for a person to receive a fair hearing
of any charges against him or her, the entire investiga-
tion into the crime or crimes leading to those charges
must be conducted in an ethical manner and in accord-
ance with the legal rules governing investigations. Com-
pliance with rules is particularly important in respect of:

—-gathering evidence;

——interviewing suspects (also considered in chapter
XIII below);



—the requirement to testify truthfully before the court
or tribunal.

310. The provisions of the human rights instru-
ments referred to above include a number of minimum
guarantees considered necessary to secure the right to a
fair trial. Those guarantees having particular implica-
tions for the investigation of crimes are considered
below.

(iii) Minimum guarantees to secure a fair trial

To be informed promptly and in detail of
the charge against him or her

a.

311. This is a reiteration and reinforcement of an
obligation on law enforcement officials which they must
meet when exercising powers of arrest. For example,
article 9, paragraph 2, of the International Covenant on
Civil and Political Rights states:

Anyone who is arrested shall be informed, at the time of arrest, of
the reasons for his arrest and shall be promptly informed of any
charges against him.

This means that, when a person has been arrested, a two-
stage process is involved:

ON ARREST—he or she must be informed immediately of
the reason for arrest; and

AS SOON AS POSSIBLE AFTER ARREST—he or she must be in-
formed of the charges being brought.

312. When a person subject to investigation has not
been arrested, that person also has to be informed as
soon as possible of the charge or charges he or she is to
face.

313. Clearly, the nature of an investigation may af-
fect the period of time within which a person can be in-
formed of the charges against him or her. In very com-
plex cases, this may be longer than in less complex
cases. However, the standard remains the same: the per-
son must be informed as soon as possible.

b. To be tried without undue delay

314. This guarantee means that the investigation
must be carried out and concluded as quickly and effi-
ciently as possible.

315. As with the first-mentioned guarantee, the
complexity of the case may affect the actual time taken
for the accused person to be brought to trial. Other fac-
tors, such as the availability of witnesses and the behav-
iour of the person under investigation, may also affect
the length of the investigation. Nevertheless, the require-
ment remains for the trial to take place without undue
delay.

316. The manner in which the police investigation
is conducted must not be a cause of any failure to meet
this guarantee.

TRAINERS’ NOTE: There is also a minimum guarantee
requiring an accused person to be given adequate
time and facilities to prepare his or her defence,
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which must be reconciled with the requirement of
trial without undue delay.

To examine, or have examined, the wit-
nesses against him or her

C.

To obtain the attendance and examination
of witnesses on his or her behalf under the same
conditions as witnesses against him or her.

317. The first part of this guarantee relates to the
way in which a trial is conducted, but the second part has
implications for the investigation. An example is given
below, but others may arise in the various legal and po-
licing systems of different Member States of the United
Nations.

318. During the course of an investigation, police
may encounter witnesses to the crime whose evidence
does not support the case against the person under inves-
tigation. Clearly, such evidence may be sufficient to in-
dicate that the person suspected of the crime was not, in
fact, the author of the crime, in which case that person
would cease to be the subject of investigation.

319. On the other hand, such evidence may simply
weaken the case against the suspected person without
undermining it completely. Sufficient evidence may re-
main to justify charging the suspect and placing him or
her on trial. The fact remains, however, that the witness
who can give evidence which weakens the case against
the accused person is ‘‘a witness on his or her behalf”.
Under such circumstances, that witness should be made
available for examination at the trial of the accused per-
son.

d. To be free from compulsion to testify
against himself or herself, or to confess

guilt

320. While this guarantee protects an accused per-
son during a trial, it also affects the investigation at the
stage or stages when the suspect is questioned by police.

321. There are specific rules on conducting interro-
gation and interviews of suspects, which are considered
in chapter XIII below. Some of these rules are designed
to prevent undue compulsion on suspects to confess
guilt. Clearly, if a suspect has been unlawfully or unethi-
cally compelled to confess guilt during the investigative
stage of the procedure, this guarantee which exists to
protect accused persons during their trial will have been
subverted.

(iv) Arbitrary interference with privacy

322. The privacy, honour and reputation of indi-
viduals is protected under article 12 of the Universal
Declaration of Human Rights, which reads:

No one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour and
reputation. Everyone has the right to the protection of the law against
such interference or attacks.

323.  Similar provisions are set out in the American
Convention on Human Rights (art. 11), and the Euro-



pean Convention on Human Rights (art. 8), although the
latter provision (para. 2) limits the right in the following
terms:

There shall be no interference by a public authority with the exer-
cise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the pre-
vention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.

324. The implications of these provisions for the in-
vestigation of crime are clear:

SearcHES—especially of individuals, and of their homes,
other property, or vehicles,

and

InTERCEPTION—Of correspondence, telephone messages
or other communications,

must be strictly legal, and necessary for legitimate law
enforcement purposes.

325. The protection of privacy is further reinforced
by article 4 of the Code of Conduct for Law Enforce-
ment Officials, which reads:

Matters of a confidential nature in the possession of law enforce-
ment officials shall be kept confidential, unless the performance of
duty or the needs of justice strictly require otherwise.

The commentary to the article points out that, by the na-
ture of their duties, police officials obtain information
which may be potentially harmful to the reputation of
others. It emphasizes that great care is to be taken in
handling such information, and that disclosure other than
in the performance of duty or to serve the needs of jus-
tice is wholly improper.

326. Improper disclosure of confidential informa-
tion harmful to an individual’s reputation would cer-
tainly breach the provisions of the Universal Declaration
and the American and European Conventions referred to
above.

(¢) Technical aspects of investigations

327. Effective investigation, if it is to be based on
respect for human dignity and on the principle of legal-
ity, depends largely on:

——availability of scientific and technical resources,
and intelligent use of those resources;

—intensive application of basic policing skills;
—the knowledge and awareness of investigators;

—compliance with legal rules governing criminal
investigations, and with human rights standards.

328. Scientific and technical resources include, for

example:

—the means to examine the scene of a crime; items
and matter discovered at that scene; other material
which may have value as evidence;
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—the means to record, and cross-reference, informa-
tion collated during an investigation. Large-scale
investigations may well require computer facilities
for this purpose.

329. Basic policing skills include, for example:

—interviewing of witnesses and suspects (these being
distinct skills requiring different approaches);

—searching various locations such as open spaces,
buildings and vehicles, and personal searches of in-
dividuals (these again being distinct skills requiring
different approaches).

330. Knowledge and awareness of investigators in-
clude, for example:

—resources and means available to him or her;
—basic policing skills possessed by an investigator;
—Ilegal powers and ethical standards.

TRAINERS’ NOTE: Availability of resources, acquisi-
tion of policing skills, and levels of awareness of
investigators are all matters regarding which law
enforcement officials are dependent on Govern-
ments and law enforcement agencies. In order to
maintain an effective and humane policing system,
Governments must equip law enforcement agen-
cies and, through them, train police officials and
enable them to carry out their tasks.

The reasons for including these examples of
technical aspects of policing in this chapter are to:

—create or reinforce the link in the minds of course
participants between professional competence and
the protection of human rights;

—provide an opportunity to discuss the availability of
technical assistance through the United Nations
Centre for Human Rights or Crime Prevention and
Criminal Justice Branch, or through direct contact
with Member States of the United Nations having
technically skilled police agencies and officials in
the required areas.

It should be emphasized to participants that lack
of technical skills or resources is no excuse for hu-
man rights violations.

(d) Management of confidential informants

331. The subject-matter of this subsection is a tech-
nical aspect of investigation, but as there are significant
ethical and legal issues involved it is being given sepa-
rate and special consideration.

332. Information on crime and criminals given to
police by confidential informants is extremely important,
and is sometimes the only means by which some crimi-
nals, especially those involved in organized crime, can
be brought to justice. The cultivation and exploitation of
confidential informants by individual police investiga-
tors can significantly enhance the effectiveness of the in-
vestigator and the police agency.



333, However, there are considerable dangers in
this process, for the following reasons:

(a) confidential informants are often criminals them-
selves, or closely associated with criminals;

(b) information is usually traded for money or other
favours;

(c) transactions between police officials and inform-
ants are, of necessity, conducted secretly.

334. The dangers in the process are that:

(a) an informant may exploit the situation so that he
or she can commit crime and avoid detection;

(b) an informant may encourage others to commit
crime in order to receive payment for providing informa-
tion on that crime;

(c¢) a police official may cause an informant to en-
courage others to commit crime which the official can
then detect for the purpose of showing enhanced effec-
tiveness;

(d) a police official may become corrupted through
his or her financial dealings with a confidential inform-
ant.

335, For the above reasons, law enforcement agen-
cies need to establish and enforce rules governing rela-
tionships and transactions between police officials and
confidential informants. Rules of this type should take
into account the following: -

{a) Only one police official should be responsible for
“handling’’ a confidential informant, i.e. conducting the
relationship with the informant and carrying out all
transactions with him or her. This type of arrangement
makes one identifiable police official accountable for all
transactions with the informant.

(b) While the identity of a confidential informant
must remain generally secret, for the protection of the
police official dealing with the informant, and for the
protection of the informant, an official record should be
kept showing the identity of the informant and the police
official responsible for liaising with him or her. The rec-
ord should be accessible to only one specific individual
in the command structure of the police agency.

(¢) The activities of a confidential informant should
be strictly monitored. It is often the case that, not only is
the informant aware of the planning of a proposed crime,
but he or she may also be involved in that planning and
be regarded as a potential participant in its execution.
The general rule should be that this is not acceptable, be-
cause it will mean, almost inevitably, that the informant
will be committing a criminal act.

(d) Very occasionally, the proposed criminal activity
is of such a magnitude, and the non-participation of the
informant will create such a danger to him or her, that
the informant may have to take part in the criminal activ-
ity. Condoning any criminal activity, including that of
confidential informants, raises very serious legal and
ethical issues. Any decision to do so should be taken at
the highest level within a police organization, and only
after full consultation with prosecuting authorities. Such
decisions and consultation can take place only on a case-

63

by-case basis. No general immunity must ever be
granted.

(e¢) Financial rewards to confidential informants for
the information they provide should not be excessive.
Payments should not constitute a big inducement to pro-
vide information, otherwise they may tempt informants
to encourage people to commit crime.

(/) Payments to confidential informants should be
strictly controlled through rigorous accounting pro-
cedures and supervision. The official making the deci-
sion on payment should be unaware of the identity of the
informant. The decision maker does need to know the
details of the crime and the nature of the information
provided.

336. The final comment to make on police relation-
ships with confidential informants is that the likelihood
of corruption of some police officials at some stage is so
high as to be almost inevitable. Thus there is an enor-
mous responsibility on senior police officials to:

(a) formulate a clear policy on which to base effec-
tive regulatory procedures and guidelines, and to maxi-
mize the benefits to be gained from the receipt of confi-
dential information about crime and criminals;

(b) establish strict regulatory procedures and explicit
guidelines so that subordinate police officials understand
exactly how they are to conduct relationships with confi-
dential informants, and the extent to which such relation-
ships are monitored.

337. The establishment of a system for the effective
management of confidential informants is vital to the
prevention and detection of crime. Corruption of such a
system entails corruption of police officials, subversion
of the criminal justice system, and abuse of human
rights.

(e) Victims

338. The subject of victims of crime is dealt with
fully in chapter XIX below. However, as a number of
matters concerning victims relate closely to the investi-
gative process, it is appropriate to consider these briefly
here.

339. One of the three fundamental principles re-
ferred to at the beginning of this chapter is that which re-
quires respect for the dignity, honour and privacy of all
persons. This principle applies particularly to victims.
Paragraph 4 of the Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power states:

Victims should be treated with compassion and respect for their
dignity. They are entitled to access to the mechanisms of justice and to
prompt redress, as provided for by national legislation, for the harm
that they have suffered.

340. Victims of crime are frequently important wit-
nesses of crime. It is important for investigators to con-
cern themselves with the welfare of victims for basic hu-
manitarian reasons, and to ensure their willing assistance
in the investigation of the crime and in the ensuing judi-
cial process. This may be done by alerting appropriate
welfare bodies or organizations as to the needs of indi-



vidual victims, or by advising victims of the existence of
such bodies and organizations.

341. In addition to needs arising out of their vic-
timization, victims also have needs arising out of their
involvement in any ensuing judicial and administrative
processes. The Declaration on victims of crime, referred
to above, identifies these and stipulates how they may be
met. Paragraph 6 states:

The responsiveness of judicial and administrative
processes to the needs of victims should be facilitated

by:

(a) Informing victims of their role and the scope, timing and pro-
gress of the proceedings and of the disposition of their cases, espe-
cially where serious crimes are involved and where they have re-
quested such information;

(b) Allowing the views and concerns of victims to be presented
and considered at appropriate stages of the proceedings where their
personal interests are affected, without prejudice to the accused and
consistent with the relevant national criminal justice system;

(¢) Providing proper assistance to victims throughout the legal
process;

(d) Taking measures to minimize inconvenience to victims, protect
their privacy, when necessary, and ensure their safety, as well as that
of their families and witnesses on their behalf, from intimidation and
retaliation;

(e) Avoiding unnecessary delay in the disposition of cases and the
execution of orders or decrees granting awards to victims.

342. Police officials investigating crime are often
uniquely placed to ensure that the standards set out in
the above text are met, and that other welfare needs of
victims are satisfied. They may do so informally or in
accordance with schemes established for those purposes.
Some Member States of the United Nations have well-
developed schemes for supporting victims of crime.

3.  Concluding remarks

343. Course participants should be reminded that
all international human rights standards applying to po-
licing in general are applicable to police investigations.
The standards considered in this chapter have particular
relevance to investigations. Participants should also be
reminded that competence in technical aspects of inves-
tigation is important, not only for effective crime detec-
tion, but also for the promotion and protection of human
rights.

344. Expertise and experience in all the aspects of
investigation considered in this chapter, including the
management of confidential informants, are available in
various Member States of the United Nations. Partici-
pants should be encouraged to seek such expertise and
experience and to share that which they themselves have
acquired.

B. International standards on police investigations—Practical application

1. Practical steps for implementing international standards

tions.

with superiors before proceeding.

All Police Officials

Develop standardized procedures for the recording of information during investiga-
When in doubt about the legality of an investigative activity, where possible, inquire

Treat all suspects as innocent persons, politely, respectfully and professionally.
Keep a detailed record of all interviews conducted.

Enrol in in-service training to sharpen your investigation skills.

Always advise the victim, witness or suspect of his or her rights before interviewing.

Before taking any investigatory action, ask yourself: Is it legal? Will it hold up in
court? Is it necessary? Is it unduly intrusive?

Never seek or rely on a confession as the basis for a case. Rather, the purpose of
investigation should be the securing of independent evidence.

Seek a warrant or court order, whenever possible, before conducting searches.
Searches without a warrant should be the exception, carried out only when reasonable
and with due cause; when incidental to a lawful arrest; when free consent is granted;
or when obtaining a warrant in advance would be impossible in the circumstances.

Know the community to which you are assigned. Develop proactive strategies for
preventing crime, including through awareness of risks existing in the community.
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Command and Supervisory Officials

Establish administrative mechanisms to expedite the investigatory process.
Establish standing orders emphasizing legal safeguards for investigations.

Provide for training programmes on legal standards and effective scientific tech-
niques for investigations.

Establish strict supervisory procedures for the management of confidential informa-
tion.

Establish, in concert with relevant social agencies, victim-support mechanisms.
Establish policies which limit reliance on confessions.

Develop community policing strategies, enabling police to be closer to the commu-
nity, and therefore to information vital to the prevention and solving of crimes.

Solicit technical cooperation, including, where necessary, from international techni-
cal policing programmes, on current techniques and technologies for police investi-
gations.

Announce, and enforce, strict penalties for violations of regulations regarding the le-

gality of investigatory practices.

2. Hpypothetical exercises

Exercise 1

Police investigations involve the gathering of infor-
mation. This can be done by technical means (e.g. inter-
cepting telephone conversations) or by tactical means
(e.g. the use of confidential informants).

Especially at critical stages in the investigation of se-
rious crime, for example when an arrest may be immi-
nent, police investigators may be strongly tempted to ig-
nore ethical and legal standards. In fact, an investigator
may feel it essential to violate standards on a particular
occasion to ensure the success of the investigation.

1. Set out the arguments you would make on such
an occasion to convince an investigator that ethical and
legal standards should be complied with.

2. Is it ever justifiable to break the law in order to
enforce the law?

3. If arguments are made to justify breaking the law
in order to enforce the law, how can these be reconciled
with the presumption of innocence of all persons sus-
pected or accused of a crime?

4. If investigators are tempted to violate ethical and
legal standards, what are the implications for supervision
and management of investigations—especially in rela-
tion to the examples of information gathering given in
the first paragraph of this exercise?

Exercise 2

Imagine that you are members of a working group es-
tablished to advise the senior command structure of your
police agency on ethical standards for investigations.
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1. Draw up a code of conduct for the guidance of in-
vestigators on the ethical conduct of investigations.

2. Consider the advice you would give on whether
breaches of such a code should form the basis of charges
under a police disciplinary code, or whether disciplinary
codes and disciplinary proceedings should be kept dis-
tinct from ethical codes. Give reasons for any conclu-
sions you may come to.

Exercise 3

For the purposes of discussion, imagine that your po-
lice agency is investigating an organization engaged in
drug trafficking. The people in this organization are ex-
tremely ruthless and efficient. The results of the investi-
gation to date indicate that further progress can be made
only by infiltrating the organization in order to obtain
evidence of its activities. If the tactic of infiltration is
successful, the intention would be to move to immediate
arrest of those involved in the criminal activities of the
organization. The senior officer of your agency author-
izes the tactic of infiltration, but wants some guidelines
drawn up for the officers who will infiltrate the organi-
zation, to ensure that they act in an effective and ethical
manner.

1. Draw up the guidelines required by the senior of-
ficer.

2. What is your opinion on the length of time a po-
lice officer can be expected to operate within an organi-
zation of the type described in this scenario?

3. Should the assigned officer participate in the
criminal activities of the organization? What advice
would you give him or her on this point?



Exercise 4

The Minister of Justice is seeking recommendations
and advice from a number of sources on the interception
of private mail and telephone conversations by police
for the purposes of investigating crime.

1. Set out the recommendations and advice you
would offer as:

(a) a senior police official;

(b) the director of a civil liberties group concerned
about excessive police powers and invasion of privacy.

2. Draw up a policy statement for the Minister
based on equal consideration of both sets of recommen-
dations and advice.

3. Topics for discussion

1. Why is it important for the right to presumption
of innocence to be respected?

2. How does the presumption of innocence contrib-
ute to respect for the right to a fair trial?
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3. How does the right of a person to be informed
promptly of the charges against him or her contribute to
respect for the right to a fair trial?

4. Why is it important for a person accused of a
crime to be free from any compulsion to testify against
himself or herself?

5. What are the essential qualities of a police officer
specialized in the investigation of crime?

6. Describe briefly the guidance you would give a
newly appointed police officer on how to carry out a
personal search of an individual.

7. Describe briefly the risks to a police officer when
he or she is managing a confidential informant. How
may these risks be lessened?

8. Describe briefly the risks to the achievement of
ethical policing in the use of confidential informants.
How may these risks be lessened?

9. Should the ethical standards which apply to the
investigation of major crime be the same as those which
apply to the investigation of minor crime?

10.  Criminals do not obey rules. Why should po-
lice?



CHAPTER XII

ARREST

Chapter Objectives

To enumerate the international standards applicable to any official
action which has the effect of depriving a person of his or her liberty, in-
cluding for the alleged commission of an offence, and to highlight selected
practical aspects of the implementation of those standards.

Essential Principles (see also chapter XIII, Detention)

Everyone has the right to liberty and security of the person and to
freedom of movement.

No one shall be subjected to arbitrary arrest or detention.

No one shall be deprived of his liberty except on such grounds and in
accordance with such procedures as are established by law.

Anyone who is arrested shall be informed, at the time of the arrest, of
the reasons for his arrest.

Anyone who is arrested shall be promptly informed of any charges
against him.

Anyone who is arrested shall be brought promptly before a judicial
authority.

Anyone who is arrested shall have the right to appear before a judi-
cial authority for the purpose of having the legality of his arrest or deten-
tion reviewed without delay, and shall be released if the detention is found
to be unlawful.

Anyone who is arrested has the right to trial within a reasonable
time, or to release.

Detention pending trial shall be the exception rather than the rule.

All arrested or detained persons shall have access to a lawyer or
other legal representative, and adequate opportunity to communicate with
that representative.

A record of every arrest must be made and shall include: the reason
for the arrest; the time of the arrest; the time of transfer to a place of cus-
tody, the time of appearance before a judicial authority; the identity of in-
volved officers; precise information on the place of custody, and details of
interrogation.
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gal counsel.

rest and place of detention.

tion.

The arrest record shall be communicated to the detainee, or to his le-

The family of the arrested person shall be notified promptly of his ar-

No one shall be compelled to confess or to testify against himself.

Where necessary, an interpreter shall be provided during interroga-

International standards on arrest—
Information for presentations

A.

1. Introduction

345. To arrest someone is to deprive him of his lib-
erty. In law enforcement, the usual purposes of arrest
are:

—to prevent a person from committing, or continuing
to commit, an unlawful act;

—t0 enable an investigation to be carried out in rela-
tion to an alleged unlawful act committed by the
person arrested; or

—to present a person before a court for consideration
of any charges against him or her.

346. Whatever the purpose or purposes of a per-
son’s arrest, there must be legal grounds for the arrest,
and the arrest must be effected in a professionally com-
petent and adept manner. This means that police must
exercise both knowledge and skills when carrying out an
arrest.

347. The term ‘‘arrest’” is not defined in the human
rights instruments prohibiting arbitrary arrest, but it is
defined in the Body of Principles for the Protection of
All Persons under Any Form of Detention or Imprison-
ment, under ‘‘Use of terms’’, as:

.. . the act of apprehending a person for the alleged commission of an
offence or by the action of an authority.

It is of paramount importance for law enforcement offi-
cials to be fully aware of how the term ‘‘arrest’” is de-
fined in their domestic legislation, and of the powers of
arrest accorded them under that legislation.

2. General aspects of human rights and arrest

(a) Fundamental principles

348. The principle of individual liberty is one of the
essential core principles from which all human rights
flow. Deprivation of individual liberty is an extremely
serious matter and can be justified only when it is both
lawful and necessary. The three principles of liberty, le-
gality and necessity underlie all the specific provisions
on arrest.

68

(b) Specific provisions on arrest

349, There are various provisions in international
human rights law designed to protect individual liberty.
Provisions which relate specifically to arrest are the pro-
hibition of arbitrary arrest; those which set out pro-
cedures to be followed on arrest; those on the arrest of
juveniles; and those which require compensation for vic-
tims of unlawful arrest.

(1) Prohibition of arbitrary arrest

350. This prohibition is embodied in article 9 of the
Universal Declaration of Human Rights, which reads:

No one shall be subjected to arbitrary arrest, detention or exile.

351. The prohibition is expressed in the following
terms in article 9, paragraph 1, of the International Cov-
enant on Civil and Political Rights:

Everyone has the right to liberty and security of person. No one
shall be subjected to arbitrary arrest or detention. No one shall be de-
prived of his liberty except on such grounds and in accordance with
such procedure as are established by law.

352. Arbitrary arrest is also prohibited under the
African Charter on Human and Peoples’ Rights (art. 6);
the American Convention on Human Rights (art. 7,
paras. 1-3); and the European Convention on Human
Rights (art. 5, para.1). Each of these texts proclaims the
right to liberty and security of person; the prohibition of
arbitrary arrest; and the requirement that the grounds for
arrest should be specified by law.

353. Article 5 of the European Convention actually
states that no one shall be deprived of his liberty except
in specified cases, which, in summary, are arrest or de-
tention:

(a) following conviction by a competent court;

(b) for non-compliance with a lawful order of a court
or to secure the fulfilment of an obligation prescribed by
law;

(¢) for the purpose of bringing a person before the
competent legal authority on reasonable suspicion of
having committed an offence;

(d) of a minor by lawful order for the purposes of
educational supervision or bringing him or her before a
competent legal authority;



(e) of persons for the purpose of preventing the
spread of infectious diseases, or of persons of unsound
mind, alcoholics or drug addicts, or vagrants;

(f) to prevent a person’s unauthorized entry into, or
residence in, the country.

These cases fall into three broad categories, although
there is some overlap. Whereas those in (a) and (c) are
clearly connected with criminal law and procedure, those
in (), (d) and (e) are more concerned with social protec-
tion or control, and those in (f) fall into the category of
‘‘administrative detention’’.

TRAINERS’ NOTE: While the latter specific provisions
apply only in States which are parties to the Euro-
pean Convention, it is highly likely that similar
provisions are in force in many States around the
world. Each of the different categories of cases has
implications for policing which will vary from
place to place, and these can be considered during
formal and informal discussion sessions. Some of
the issues arising out of these provisions are raised
in the Topics for Discussion at the end of this
chapter.

(i) Procedures to be followed on arrest

354. Procedures to be followed on arrest are set out
in article 9, paragraphs 2 and 3, of the International Cov-
enant on Civil and Political Rights, which read:

2. Anyone who is arrested shall be informed, at the time of arrest, of
the reasons for his arrest and shall be promptly informed of any
charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorized by law to exercise
judicial power and shall be entitled to trial within a reasonable time or
to release. It shall not be the general rule that persons awaiting trial
shall be detained in custody, but release may be subject to guarantees
to appear for trial, at any other stage of the judicial proceedings, and,
should occasion arise, for execution of the judgement.

355. These provisions are repeated in the American
Convention on Human Rights (art. 7, paras. 4-5) and the
European Convention on Human Rights (art. 5, paras 2-
3). No similar provisions are contained in the African
Charter on Human and Peoples’ Rights.

356. Four of the principles in the Body of Principles
for the Protection of All Persons under Any Form of De-
tention or Imprisonment refer to procedures to be fol-
lowed on arrest, as follows:

Principle 2—Aurrests are to be carried out in accordance
with the law and by competent officials or authorized
persons.

Principle 10—At the time of arrest, persons are to be in-
formed of the reason for their arrest. They are to be
informed promptly of charges against them.

Principle 12—A record is to be made of the reason for
arrest; the time of arrest, arrival at place of custody
and first appearance before a judicial or other author-
ity; the identity of law enforcement officials con-
cerned; and precise information concerning place of
custody.
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Principle 13—Persons arrested are to be provided with
information on, and an explanation of, their rights and
how to avail themselves of them.

(iii) Additional safeguards

357. Various instruments include additional safe-
guards designed to secure supervision of the arrest pro-
cess.

358. Article 9, paragraph 4, of the International
Covenant on Civil and Political Rights states:

Anyone who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings before a court, in order that that court
may decide without delay on the lawfulness of his detention and order
his release if the detention is not lawful.

This type of provision is repeated in the American Con-
vention on Human Rights (art. 7, para. 6) and the Euro-
pean Convention on Human Rights (art. 5, para. 4), but
not in the African Charter on Human and Peoples’
Rights.

359. Principle 37 of the Body of Principles for the
Protection of All Persons under Any Form of Detention
or Imprisonment states:

A person detained on a criminal charge shall be brought before a
judicial or other authority provided by law promptly after his arrest.
Such authority shall decide without delay upon the lawfulness and ne-
cessity of detention. No person may be kept under detention pending
investigation or trial except upon the written order of such an author-
ity. A detained person shall, when brought before such an authority,
have the right to make a statement on the treatment received by him
while in custody.

360. Principle 2 of the Principles on the Effective
Prevention and Investigation of Extralegal, Arbitrary and
Summary Executions states:

In order to prevent extralegal, arbitrary and summary executions,
Governments shall ensure strict control, including a clear chain of
command, over all officials responsible for apprehension, arrest,
detention, custody and imprisonment, as well as those officials
authorized by law to use force and firearms.

(iv) Arrest of juveniles

361. Rule 10 of the United Nations Standard Mini-
mum Rules for the Administration of Juvenile Justice
(Beijing Rules) requires:

{(a) the parents or guardians of arrested juveniles to
be immediately notified of the fact of such arrest;

(b) a judge or other competent official or body to
consider, without delay, the issue of release;

(c) contacts between law enforcement officials and
juvenile offenders to be managed in such a way as to re-
spect the legal status of the juvenile and avoid harm to
him or her, with due regard to the circumstances of the
case.

362. The Convention on the Rights of the Child
also refers to the arrest of juveniles. Article 37 (b) states:

No child shall be deprived of his or her liberty unlawfully or arbi-
trarily. The arrest, detention or imprisonment of a child shall be in
conformity with the law and shall be used only as a measure of last
resort and for the shortest appropriate period of time.



TrRAINERS’ NOTE: Reference should also be made to
chapter XVI on Police and the Protection of Ju-
veniles.

(v) Compensation for unlawful arrest

363. Article 9, paragraph 5, of the International
Covenant on Civil and Political Rights requires victims
of unlawful arrest or detention to be given an enforce-
able right to compensation. Article 5, paragraph 5, of the
European Convention on Human Rights repeats this re-
quirement.

364. There is no such requirement in the African
Charter on Human and Peoples’ Rights or the American
Convention on Human Rights. However, article 10 of
the latter instrument requires compensation for a person
sentenced by a final judgement through a miscarriage of
justice. Unlawful arrest or detention may be an element
in a miscarriage of justice.

365. Principle 35 of the Body of Principles for the
Protection of All Persons under Any Form of Detention
or Imprisonment requires damage incurred because of
acts or omissions by a public official contrary to the
rights contained in the Principles to be compensated for
according to the applicable rules on liability under do-
mestic law.

(¢) Measures of derogation

366. Under certain circumstances, Governments
may feel it necessary and correct to limit individual free-
doms in the wider public interest, and for the purpose of
securing other benefits such as civil order and public
safety.

367. The need to impinge on human rights to secure
the survival of the nation is acknowledged and allowed
for under the International Covenant on Civil and Politi-
cal Rights (art. 4); the American Convention on Human
Rights (art. 27); and the European Convention on
Human Rights (art. 15).

368. In general terms, there must be a public emer-
gency which threatens the life of the nation, and meas-
ures of derogation may be introduced only to the extent
required by the exigencies of the situation. There re-
mains some degree of international control over the ac-
tions of Governments when such measures are taken.

369. There are some non-derogable rights which re-
main protected under all circumstances. These vary
slightly according to the provisions of the instrument
concerned, but they always include:

—the right to life;

—the prohibition of torture;

—the prohibition of slavery.

370. The question of derogation measures is consid-
ered in more detail in chapter XV on Civil Disorder,
States of Emergency and Armed Conflicts. Such meas-

ures are referred to briefly here to point out that there are
some consequential effects of derogation. For example,
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safeguards designed to secure judicial supervision over
arrest and detention of individuals may be removed or
diminished, arbitrary arrests, torture and other ill-
treatment of detainees are in danger or occurring as a
consequence.

371. It should be emphasized to course participants
that, when measures of derogation are taken, police offi-
cials must comply strictly with those safeguards which
do remain for the promotion and protection of human
rights.

(d) Enforced or involuntary disappearances

372. An example of an enforced or involuntary dis-
appearance is given in the United Nations Centre for Hu-
man Rights’ Fact Sheet No. 6 (Rev.1), which deals with
the subject, in the following terms (p. 2):

. a person is arrested, detained, abducted or otherwise deprived of
his/her liberty by officials of different branches or levels of Govern-
ment, or by organized groups or private individuals acting on their be-
half, or with the support, direct or indirect, consent or acquiescence of
the Government, followed by a refusal to disclose the fate or where-
abouts of the person concerned or a refusal to acknowledge the depri-
vation of his/her liberty, thereby placing such person outside the pro-
tection of the law.

373. Where law enforcement officials are involved
in enforced or involuntary disappearances, a grave per-
version of the police role is committed, because a ‘‘dis-
appeared’’ person is removed from the protection of the
law and hence deprived of all human rights.

374. Enforced or involuntary disappearances in-
volve the violation of a number of fundamental human
rights, namely:

—the right to liberty and security of person;
—the right to humane treatment as a detainee;

—the right to life.

TRAINERS’ NOTE: Further brief reference is made to
the phenomenon of enforced or involuntary disap-
pearances in chapters XIV and XXI below.

375. Clearly, if law enforcement officials are re-
sponsible for enforced or involuntary disappearances,
they are exercising powers of arrest unlawfully and vio-
lating the right to liberty and security of the person.
They are also violating standards established as addi-
tional safeguards for people who have been arrested.

376.
cials:

It is the responsibility of law enforcement offi-

(a) to prevent and detect all crimes connected with
enforced or involuntary disappearances;

(b) to ensure that other officials in the law enforce-
ment agency in which they serve are not involved in
such crimes.



Reports on disappearances

377. By its resolution 20 (XXXVI) of 29 February
1980, the Commission on Human Rights established the
Working Group on Enforced or Involuntary Disappear-
ances, consisting of experts appointed in their individual
capacities to examine questions relevant to such disap-
pearances of persons.

378. The Working Group receives and examines
reports on disappearances submitted by relatives of
missing persons, or by human rights organizations act-
ing on their behalf. After determining whether the re-
ports comply with a number of criteria, the Working
Group transmits individual cases to the Governments
concerned, requesting them to carry out investigations
and inform the Working Group of the results of the in-
vestigations.

B.

1.

3.  Concluding remarks

379. The power to arrest is an essential police
power. It is essential for the purposes of law enforce-
ment and the administration of justice. The right to indi-
vidual liberty is a fundamental human right. It is essen-
tial for the enjoyment of other human rights, and it is a
prerequisite for democratic government and democratic
citizenship.

380. The international standards described in this
chapter indicate how an essential police power can be
reconciled with a fundamental human right. Police need
to have a complete understanding of their powers in this
respect, and the limits on them. They also require the nec-
essary practical and tactical skills to put their powers into
effect with due regard to those limits. It is in the actual
practice of policing that powers are properly exercised or
exceeded, and rights either respected or violated.

International standards on arrest—Practical application

Practical steps for implementing international standards

rests.

munity educational programmes.

All Police Officials

Review regularly, for a clear understanding, your powers of arrest and the pro-
cedures to adopt upon and following arrest.

Participate in training to develop and maintain the necessary interpersonal skills,
and especially skills of communication, to enable you to effect arrests expertly, dis-
creetly and with due respect for human dignity.

Where resistance is not evident, attempt calm, polite, disarming language when ef-
fecting an arrest, resorting to strong, authoritative tones only when necessary.

Develop and maintain the necessary technical and tactical skills to enable you to
carry out arrests expertly, discreetly and with due respect for human dignity.

Develop and maintain skills in the use of handcuffs and other means of restraint.
Develop your self-confidence, including through self-defence skills.

Study carefully chapter XIV of this manual, on the use of force, as it applies to ar-

Seek an arrest order/warrant, whenever possible.

Carry a small card in your uniform, setting forth the rights of an arrestee, and read
those rights, verbatim, to the arrestee once he has been secured.

Study conflict-resolution techniques, through in-service training or in available com-

Keep careful arrest records, with detail as the first rule of thumb.
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Command and Supervisory Officials

Issue and enforce clear standing orders on arrest procedures.

Provide for continuous training for all officers on procedures for arrest, the rights of
the arrested, and techniques for effecting arrest safely and humanely.

Provide for training in interpersonal skills, conflict-resolution techniques, self-
defence, and the use of restraint mechanisms.

Develop standard forms for the recording of arrest information, based on this chap-
ter and the laws and procedures for arrest in your jurisdiction.

When arrests can be planned in advance, ensure that a range of options is available,
and that planning, preparation, briefing and tactics adopted are appropriate to the
circumstances and conditions under which the arrest is to be effected.

Debrief the officers involved after every arrest, and carefully check the arrest record
to ensure that it is complete.

Establish procedures to ensure the unhindered access of legal counsel to arrested

persons.

2. Hypothetical exercises

Exercise 1

A fundamental human right which is relevant to the
actions of police officials is the right of people not to be
subjected to arbitrary arrest or detention.

Discuss:

(a) How this right is protected under the constitution
and laws of your country.

(b) The effectiveness of any guidelines issued by
government or legal departments to assist police in re-
specting this right.

(c) The effectiveness of any specific instructions is-
sued by police command or supervisory officials on the
exercise of powers of arrest, and on avoidance of arbi-
trary arrest.

(d) The ways in which supervisory systems within
the police organization seek to prevent arbitrary arrests.

{e) Draw up a brief list of guidelines and instructions
to be issued to police personnel, designed to ensure that
only legal and necessary arrests are effected.

Exercise 2

Consider the following provisions of article 9 of the
International Covenant on Civil and Political Rights
(paras. 1-2):

Everyone has the right to liberty and security of person. No one
shall be subjected to arbitrary arrest or detention. No one shall be de-
prived of his liberty except on such grounds and in accordance with
such procedure as are established by law.

Anyone who is arrested shall be informed, at the time of arrest, of
the reasons for his arrest and shall be promptly informed of any
charges against him.
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1. Taking these provisions into account, consider
what other safeguards might be necessary to protect peo-
ple from arbitrary arrest.

2. Discuss the extent to which the provisions of the
law of your country are sufficient to protect people from
arbitrary arrest.

3. How are police officials in your country trained
in their powers of arrest and in techniques of arrest?

4. Discuss ways in which that training could be im-
proved to ensure that all arrests made by police officials
were lawful and necessary.

Exercise 3

You are required to arrest a person who is considered
to be armed and dangerous. This person is hiding in a
house in town occupied by four other people. The person
to be arrested is not aware that police know of his where-
abouts and considers the house a safe place to hide. In
the past, he has resisted arrest and used a firearm against
police.

1. What other information do you require to make
your plans to effect an arrest with minimum risk of caus-
ing any personal injury?

2. Set out the essential elements of a plan to secure
the arrest of the person effectively, lawfully and safely.

3. Describe the part of the briefing you would give
to police, prior to the arrest operation, on the use of fire-
arms in the operation.

4. What effect does the presence in the house of
four people, apart from the person to be arrested, have
on your operational plan?



Exercise 4

Over a period of six months, five women have been
brutally murdered in your capital city. The indications
are that these murders are being committed by the same
person—a man—and that they have a sexual motive.
The general population is extremely worried, women are
in great fear, and the media and politicians are question-
ing police competence. There has been no progress in
the investigation.

1. Are these sufficient grounds for removing the
protection against arbitrary arrest so that more men can
be arrested and questioned about the crimes?

2. Set out the arguments for increasing police pow-
ers of arrest under such circumstances. What should
those powers be?

3. Set out the arguments for retaining law, pro-
cedures and practice designed to protect people from ar-
bitrary arrest under such circumstances.

4. Apart from exercising increased powers, what
other steps can be taken by police to reassure the popula-
tion?

3.  Topics for discussion

1. Why is the right to liberty and security of the per-
son such an important right?

2. On the question of unnecessary arrests, give rea-
sons why it is not always appropriate to arrest a person
even when you have the legal power to do so.

3. International human rights texts forbid arbitrary
arrests. Devise a definition of an arbitrary arrest.
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4. In addition to their usual powers of arrest (e.g. for
the arrest of persons who may have committed criminal
acts), police are sometimes empowered to arrest persons
for the purpose of preventing the spread of infectious
diseases, persons of unsound mind, alcoholics, drug ad-
dicts and vagrants. Do you consider that it is a function
of police to deal with all these categories of people?
Which of these categories of people should be the con-
cern of police? Is it always necessary to exercise powers
of arrest when dealing with them?

5. Both international human rights instruments and
domestic legal texts require a person arrested on a crimi-
nal charge to be brought promptly before a judge or
other judicial authority. Why have such provisions been
introduced?

6. What violations of international human rights
standards are committed when people are subjected to
enforced or involuntary disappearance? What breaches
of the criminal law of your country would be committed
if such acts were carried out?

7. Why are interpersonal skills, especially skills of
communication, important when effecting an arrest?

8. Can interpersonal skills, including skills of com-
munication, be taught successfully? Imagine that you
have been asked to devise a course for training police in
such skills. Prepare an outline course programme setting
out the subjects to be covered.

9. Make a list of the main points of advice you
would give a newly appointed police official on effect-
ing lawful, necessary, expert and discreet arrests.

10. For the purposes of discussion, imagine that a
team of police officers has carried out the arrest of a
number of suspects for serious crime following a
planned police operation. What points would you want
to review during a debriefing exercise for this operation?



CHAPTER XIII

DETENTION

Chapter Objectives

To provide an introduction to the international standards on condi-
tions of detention and the treatment of detainees, and an opportunity for
users of the manual and trainees to practice the application of those
standards.

Essential Principles (see also chapter XII, Arrest)

Pre-trial detention shall be the exception, rather than the rule.

All persons deprived of their liberty shall be treated with humanity
and with respect for the inherent dignity of the human person.

Everyone charged with a penal offence shall be presumed innocent
until proved guilty.

No detainee shall be subjected to torture or to cruel, inhuman or de-
grading treatment or punishment, or to any form of violence or threats.

Detained persons shall be held only in officially recognized places of
detention, and their families and legal representatives are to receive full
information.

In places of detention, juveniles are to be separated from adults,
women from men, and unconvicted persons from convicted persons.

Decisions about the duration and legality of detention are to be made
by a judicial or equivalent authority.

Detainees shall have the right to be informed of the reason for deten-
tion and any charges against them.

Detainees have the right to contact with the outside world and to vis-
its from family members, and the right to communicate privately and in
person with a legal representative.

Detainees shall be kept in humane facilities, designed to preserve
health, and shall be provided with adequate food, water, shelter, clothing,
medical services, exercise and items of personal hygiene.

The religious and moral beliefs of detainees shall be respected.
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be respected.

shall not be inhumane.

Every detainee shall have the right to appear before a judicial
authority, and to have the legality of his detention reviewed.

The rights and special status of women and juvenile detainees are to

No one shall take advantage of the situation of a detained person to
compel him to confess or otherwise incriminate himself or another person.

Measures for discipline and order shall only be those set out in law,
and regulations shall not exceed those necessary for safe custody, and

A. International standards on detention—
Information for presentations
1. Introduction
381. International human rights standards and most

national legal systems make a distinction between ‘de-
tainees’’ and ‘‘prisoners’’. A detainee is a person who is
deprived of personal liberty, but who has not been con-
victed of an offence. A prisoner is a person deprived of
liberty as a result of having been convicted. As police in
most legal systems deal principally with pre-conviction
detainees, this chapter focuses on that category of
detainee.

TRAINERS’ NOTE: Manual users should be alerted to
the fact that the subject-matter of this chapter is
dealt with fully in Human Rights and Pre-Trial
Detention: A Handbook of International Standards
relating to Pre-Trial Detention (Professional
Training Series No. 3), issued by the United
Nations Centre for Human Rights and the United
Nations Crime Prevention and Criminal Justice
Branch. The handbook may be obtained directly
from the Centre for Human Rights, or through
United Nations Information Centres in most Mem-
ber States (Sales No. E.94. XIV.6).

382. All persons deprived of their liberty are vul-
nerable to mistreatment. Some categories of detainee,
such as women and children, are particularly vulnerable.
Furthermore, as noted above, it is usually the case that
detainees in police custody have not been convicted of
any crime. They are innocent people in respect of whom
the presumption of innocence applies.

383. For these reasons, police conduct towards de-
tainees should be humane, and in strict compliance with
the law and guidelines governing treatment of people in
custody. This is particularly important when police are
interviewing or interrogating persons suspected or ac-
cused of committing a crime.

384. International standards on the treatment of de-
tainees set out fundamental principles and detailed provi-
sions which, if complied with, will secure humane and
legal conditions of detention for persons in police cus-
tody.
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2.  General aspects of human rights during detention

(a) Fundamental principles

385. People are kept in police detention following
the exercise of lawful powers of arrest by police, or fol-
lowing the decision of a judge or other legal authority
exercising judicial power that they may be detained by
police.

386. Detainees are subject to a legally sanctioned
process, and they are a category of persons who benefit
from specific forms of protection based on the following
principles:

—mno one shall be subjected to torture or other ill-
treatment;

—all detainees are entitled to humane treatment and
to respect for their inherent human dignity;

—all persons are presumed innocent until proved
guilty according to law.

(b) Specific provisions on detention

387. International human rights instruments contain
very detailed provisions on detention. They cover the
prohibition of torture; general requirements on humane
treatment; and specific requirements concerning ju-
veniles and women. These are all considered in this
chapter, together with other relevant topics: interviewing
or interrogation of suspects; detention following meas-
ures of derogation from treaty provisions by Govern-
ments; and enforced or involuntary disappearances.

(1) Prohibition of torture

388. Torture has been comprehensively outlawed
by the international community. It is prohibited by arti-
cle 5 of the Universal Declaration of Human Rights,
which reads:

No one shall be subjected to torture or to cruel, inhuman or degrad-
ing treatment or punishment.

It is prohibited in virtually the same terms in the Interna-
tional Covenant on Civil and Political Rights (art. 7); the
African Charter on Human and Peoples’ Rights (art. 5);
the American Convention on Human Rights (art. 5,
para. 2); and the European Convention on Human Rights
(art. 3).



389. A United Nations Declaration, and a Conven-
tion, against torture set out detailed measures to counter
the practice of torture.

Declaration on the Protection of All Persons from Be-
ing Subjected to Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment

390. The Declaration defines torture in article 1.
The definition is relevant to police officials because part
of it states that torture is severe pain or suffering,
whether physical or mental, inflicted

by or at the instigation of a public official on a person for such pur-
poses as obtaining from him or a third person information or confes-
sion, punishing him for an act he has committed or is suspected of
having committed, or intimidating him or other persons. . ..

391.
(a) torture to be outlawed by States;
(b) suspected acts of torture to be investigated;

Various provisions of the Declaration require:

(¢) training of law enforcement officials to take full
account of the prohibition against torture;

(d) the prohibition to be included in general rules or
instructions issued to officials responsible for the cus-
tody of detainees;

(e) States to keep under systematic review interroga-
tion methods and practices;

(H arrangements for the custody and treatment of
persons deprived of their liberty to be kept under review.

Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment

392. The Convention is based on the Declaration,
but it enlarges upon many of its provisions. For example,
the definition of torture is extended under article 1 of the
Convention to include severe pain or suffering, whether
physical or mental, inflicted

by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity. . ..

This means that the responsibility of public officials is
widened to include officials at all levels who may be
held responsible if they knowingly fail to prevent tor-
ture.

393. Article 2 of the Convention has particular sig-
nificance for police officials. It reads:

1. Each State Party shall take effective legislative, administrative,
judicial or other measures to prevent acts of torture in any territory un-
der its jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of
war or a threat of war, internal political instability or any other public
emergency, may be invoked as a justification of torture.

3. An order from a superior officer or a public authority may not
be invoked as a justification of torture.

394, The Convention includes provisions for bring-
ing persons accused of torture to justice, regardless of
their nationality or of where the crime is alleged to have
been committed. It also established the Committee
against Torture to assist in the implementation of the
Convention.
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TRAINERS” NOTE: There is also a European Conven-
tion for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment. Under this
Convention, a Committee is established which, by
means of visits, examines the treatment of persons
deprived of their liberty with a view to strengthen-
ing, if necessary, the protection of such persons
from torture and from inhuman or degrading treat-
ment or punishment (art. 1). Each State party is to
permit visits, in accordance with the Convention,
to any place within its jurisdiction where persons
are deprived of their liberty by a public authority
(art. 2).

395. It should be emphasized to law enforcement
officials that there are no circumstances under which tor-
ture may be inflicted legally, or where it is justifiable.
For example:

—The four Geneva Conventions of 1949, and the two
1977 Additional Protocols to those Conventions,
prohibit torture in times of international and non-
international armed conflict. (Further reference will
be made to these instruments in chapter XV be-
low.)

—The International Covenant on Civil and Political
Rights, as well as regional treaties, permit no dero-~
gation from the provisions prohibiting torture dur-
ing public emergencies.

396. Atrticle 5 of the Code of Conduct for Law En-
forcement Officials indicates the full extent of the prohi-
bition of torture:

No law enforcement official may inflict, instigate or tolerate any act
of torture or other cruel, inhuman or degrading treatment or punish-
ment, nor may any law enforcement official invoke superior orders or
exceptional circumstances such as a state of war or a threat of war, a
threat to national security, internal political instability or any other
public emergency as a justification of torture or other cruel, inhuman
or degrading treatment or punishment.

397. Torture is never justified under any circum-
stances, and no public official has any defence available
to him or her for committing torture.

(ii) General requirements on humane treatment of
detainees

398. General requirements on humane treatment of
detainees are set out in article 10 of the International
Covenant on Civil and Political Rights, which requires:

(a) all persons deprived of liberty to be treated with
humanity and with respect for the inherent dignity of the
human person;

(b) accused persons to be segregated from convicted
persons and given separate treatment appropriate to their
status as unconvicted persons;

(¢) accused juveniles to be separated from adult de-
tainees.

Similar provisions are set out in the American Conven-
tion on Human Rights, but not in the African Charter on
Human and Peoples’ Rights or the European Convention
on Human Rights.



399. The Body of Principles for the Protection of
All Persons under Any Form of Detention or Imprison-
ment has direct relevance to police officials, applying to
detained persons, who are defined under ‘‘Use of terms”’
as

any person deprived of personal liberty except as a result of convic-
tion for an offence;

as well as to imprisoned persons, defined as

any person deprived of personal liberty as a result of conviction for an
offence.

It is the former category of person which is normally de-
tained in police custody.

400. The Body of Principles contains 39 principles.
Principle 1 sets out the basic requirement to treat de-
tained or imprisoned persons in a humane manner. Prin-
ciple 6 enshrines the prohibition against torture.

401. The detailed provisions of this instrument may
be discussed with course participants and its standards
compared with domestic law, with instructions and
guidelines in accordance with which they work, and with
actual police practice. Of particular importance are the
provisions which require:

(a) judicial supervision of detainees (principles 4. 11
and 37);

{(b) detainees to have the right to consult legal coun-
sel (principles 11, 15, 17 and 18);

(c) detainees to have the right to communicate with,
and retain contact with, their families (principles 15, 16,
19 and 20);

(d) adequate medical supervision of detainees (prin-
ciples 24 and 26);

(e) records to be kept of the circumstances of arrest
and custody (principle 12);

(f) details of the circumstances of any interrogation
to be recorded (principle 23).

402. The question of individual responsibility of
law enforcement officials is addressed in principle 7,
paragraph 2. This requires officials who believe that a
violation of the Body of Principles has occurred or is
about to occur to report the matter to superior authorities
and, where necessary, to other appropriate authorities or
organs vested with reviewing or remedial powers.

403. The Body of Principles is more relevant to po-
lice supervision of detainees than the Standard Minimum
Rules for the Treatment of Prisoners. However, where
law enforcement officials have significant responsibil-
ities for the custody of detainees, they should be made
aware of that instrument—especially section C of part II
(rules 84-93), under the heading ‘ ‘Prisoners under arrest
or awaiting trial’’.

(ii1) Juvenile detainees

404. In addition to the general principles and provi-
sions on the treatment of detainees discussed above, the
provisions of the following instruments also apply to ju-
venile detainees:

United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (Beijing Rules)

405. This instrument consists of 30 rules, each with
an explanatory commentary, and is divided into six
parts.

406. Course participants should be reminded of the
aims of juvenile justice. These are set out in rule 5,
which states:

The juvenile justice system shall emphasize the well-being of the
juvenile and shall ensure that any reaction to juvenile offenders shall

always be in proportion to the circumstances of both the offenders and
the offence.

407. Part two of the Rules has most relevance to
police treatment of juvenile detainees, as it concerns
“Investigation and prosecution’’. The following points
should be emphasized:

(a) Rules 10.1 and 10.2 state that, on the arrest of a
juvenile, the parents or guardian are to be notified imme-
diately, and a judge or other competent body must con-
sider the issue of release without delay.

(b) Rule 10.3 requires contacts between a law en-
forcement agency and a juvenile to be managed in such a
way as to respect the legal status of the juvenile, pro-
mote the well-being of the juvenile and avoid harm to
him or her, with due regard to the circumstances of the
case.

(¢) Rule 11 deals with diversion of juvenile offenders
from the criminal justice system, and requires police
who have discretionary powers to dispose of juvenile
cases to do this without recourse to formal hearings
wherever possible.

(d) Rule 12 requires specialized police officials and
police units to deal with juveniles and juvenile crime.

United Nations Rules for the Protection of Juveniles
Deprived of their Liberty

408. This instrument consists of 87 rules and is di-
vided into five sections. It is designed to ensure that ju-
veniles are deprived of their liberty and kept in institu-
tions only when there is an absolute need to do so; and
that those juveniles who are detained are treated hu-
manely, with due regard to their status as juveniles, and
with due respect for their human rights.

409.  Section III, “‘Juveniles under arrest or awaiting
trial’’, has most relevance to police officials. The two
rules in that section (rules 17 and 18) stress the presump-
tion of innocence and the special treatment which at-
taches to that status. These rules also set out basic re-
quirements on the conditions under which untried
juveniles are to be detained. These include:

(a) the right to legal counsel,

(b) opportunities to pursue work, with remuneration;
(c) opportunities for education and training;

(d) provision of materials for leisure and recreation.

Convention on the Rights of the Child

410. This instrument consists of 54 articles and is
divided into three parts. It repeats and reinforces many
of the prohibitions and requirements referred to in this
chapter. Article 37 is particularly relevant, containing the
following provisions:
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(a) Paragraph (a) prohibits torture and ill-treatment
of children, as well as capital punishment and sentences
of life imprisonment.

(b) Paragraph (b) prohibits unlawful or arbitrary dep-
rivation of a child’s liberty.

(¢) Paragraph (c) requires children deprived of lib-
erty to be treated with humanity and with respect for the
inherent dignity of the human person. They are to be
treated in a manner which takes into account the needs
of persons of their age; they are to be kept separate from
adults; and they shall have the right to maintain contact
with their family.

(d) Paragraph (d) gives detained children the right of
prompt access to legal assistance, and the right to chal-
lenge the legality of the detention before a court or other
competent authority.

TraINERS’ NOTE: Reference should also be made to
chapter XVI on Police and the Protection of Ju-
veniles.

(iv) Women detainees

411. The special status of women is acknowledged
and protected by two types of provision: one requiring
women detainees to be accommodated separately from
men, and the other on the question of discrimination.

412. AccommopaTioN—is dealt with in rule 8 of the
Standard Minimum Rules for the Treatment of Prisoners.
Although Economic and Social Council resolution 663 C
(XXIV) of 31 July 1957, by which the Council approved
the rules, recommended that favourable consideration be
given to their adoption and application in the administra-
tion of penal and correctional institutions, the principle
of separation embodied in rule 8 is relevant to women
detainees in police custody. This rule requires:

(a) different categories of prisoners to be kept in
separate institutions or parts of institutions, taking ac-
count of their sex, age, criminal record, etc.;

() men and women to be kept, so far as possible, in
separate institutions. In an institution which receives
both men and women, the premises allocated to women
are to be kept entirely separate.

413. While, generally, the provision of separate in-
stitutions and premises for women detained in police
custody is neither necessary nor feasible, the principle
that they should be accommodated separately from men
must be strictly complied with.

414. DISCRIMINATION is dealt with in principle 5 of
the Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment. This
stipulates that:

(a) the principles are to be applied without distinction
of any kind, such as race, colour, sex, language, etc.;

(b) measures applied under the law and designed
solely to protect the rights and special status of women,
especially pregnant women and nursing mothers, shall
not be deemed to be discriminatory.

415.

(@) Women police officials to supervise women de-
tainees;

Domestic law and guidelines requiring;:

78

(b) Searches of detainees to be carried out by persons
of the same sex as the detainee.

must be strictly enforced and complied with.

TrAINERS’ NOTE: Reference should also be made to
chapter XVII on Law Enforcement and the Rights
of Women.

(c) Interviewing or interrogating suspects

416. Interviewing or interrogating suspects is a nec-
essary part of the investigative process. However, as per-
sons interviewed as suspects are usually detainees,
and as international standards on the subject refer to de-
tainees, the topic is dealt with in this chapter rather than
in chapter XI on Police Investigations.

417. To interview or interrogate an individual is to
exercise a technical policing skill. A substantial body of
theoretical knowledge and practical expertise has been
developed on the subject. It is neither possible nor desir-
able to attempt to convey that knowledge or develop that
skill during a training course on human rights and law
enforcement. It is, however, appropriate:

—to identify relevant international standards;

—to consider the implications of those standards for
the interviewing process;

—to point out the necessity of drawing on current
theoretical knowledge and best policing practice in
this area.

(i) Relevant international standards

418. The Declaration on the Protection of All Per-
sons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment re-
quires States to ‘‘keep under systematic review interro-
gation methods and practices’’ in order to prevent torture
and ill-treatment of persons deprived of their liberty
(art. 6).

419. The Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
requires States:

(a@) to ensure that education and information regard-
ing the prohibition against torture are included in the
training of law enforcement personnel and other persons
involved in the custody, interrogation or treatment of de-
tainees (art. 10);

(b) to keep under systematic review interrogation
rules, instructions, methods and practices with a view to
preventing torture (art. 11).

420. The Body of Principles for the Protection of
All Persons under Any Form of Detention or Imprison-
ment stipulates that:

(a) it shall be prohibited to take undue advantage of
the situation of a detained person for the purpose of
compelling him to confess, to incriminate himself other-
wise or to testify against any other person (principle 21,
para.l);

(b) no detained person while being interrogated is to
be subject to violence, threats or methods of interroga-
tion which impair his capacity of decision or judgement
(principle 21, para. 2);



(¢) the duration of an interrogation of a detainee, and
of the intervals between interrogations, and the identity
of officials conducting interrogations and other persons
present are to be recorded and certified in a form pre-
scribed by law (principle 23, para.l);

(d) non-compliance with the principles in obtaining
evidence is to be taken into account in determining the
admissibility of such evidence against a detainee (princi-
ple 27);

(e) a detainee suspected of or charged with a criminal
offence is to be presumed innocent until proved guilty
before a court (principle 36, para.l).

(ii) Purpose of standards

421. The purpose of the standards relating to inter-
viewing or interrogation is to secure humane treatment
of detainees:

(a) as an end in itself—in accordance with the princi-
ple of respect for the inherent dignity of the human per-
son;

(b) to prevent miscarriages of justice occurring—
through detainees falsely confessing, as a result of torture
or ill-treatment, to crimes which they have not committed.

422. False confessions to crime in such circum-
stances are a very real danger, because of:

(a) the general vulnerability of detainees;

(b) the particular vulnerability of some detainees
arising out of personal and psychological factors affect-
ing their ability to make free decisions and rational
judgements;

(c) the understandable tendency of people being mis-
treated to take whatever action they consider necessary
to avoid further mistreatment, including falsely confess-
ing to crimes which they have not committed.

(iii) Implications of standards for the interviewing or
interrogation process

423. The standards set out above have implications
both for the purpose of an interview or interrogation, and
for the attitude, knowledge and awareness, and skills of
police officials conducting it.

424. The purpose of interviewing or interrogating
detainees is not:

—to compel a person to confess, to incriminate him-
self, or to testify against any other person; or

—to subject a person to treatment such that his capac-
ity of decision or judgement is impaired.

Interviewing or interrogating detainees is part of the in-
vestigative process, and that involves information gath-
ering and analysis. Both of these purposes will be en-
hanced if the interviewer approaches his or her task:

(a) with an open mind, i.e. not seeking to use the
interview to reinforce preconceived ideas;

(b) with the aim of fact-finding or information gath-
ering, i.e. not solely for the purpose of securing a confes-
sion from the person being interviewed.
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425. The attitude of the interviewer should be con-
ditioned by respect for the inherent dignity of the human
person, and by the purpose of the interview or interroga-
tion, as indicated above.

426. The interviewer’s knowledge and awareness
should cover:

(a) ethical and legal standards on interviewing or in-
terrogation;

(b) all the information available on the crime or inci-
dent which is the subject of the interview;,

{c) the psychological factors involved in the interview
process, particularly those affecting the ability of indi-
viduals to make free decisions and rational judgements;

(d) the personality and character of the person to be
interviewed.

The latter two areas of knowledge and awareness clearly
need to be based on current theoretical work carried on
in this area.

427. The skills of an interviewer will be derived
from training and experience based on current knowl-
edge on the theory and practice of interviewing.

TraINeErS NOTE: These observations have focused
on interviewing persons suspected or accused of
crime. Interviewing witnesses to a crime is also ex-
tremely significant for the effective investigation
of crime. Each type of interview requires a differ-
ent approach and the application of different skills
and techniques.

Considerable expertise on the theory and practice
of interviewing, of both suspects and witnesses,
has been developed by practitioners in the field of
psychology and by police officials. This is avail-
able in various States and should be called upon
where it is felt that there is a lack of expertise in
this aspect of policing. Shortcomings in interview-
ing skills continue to lead to mistreatment of de-
tainees and to miscarriages of justice.

(d) Measures of derogation

428. Under certain circumstances, Governments may
feel it necessary and correct to limit individual freedoms
in the wider public interest, and for the purpose of secur-
ing other benefits such as civil order and public safety.

429. The need to impinge on human rights to secure
the survival of the nation is acknowledged and allowed
for under the International Covenant on Civil and Politi-
cal Rights (art. 4); the American Convention on Human
Rights (art. 27); and the European Convention on Hu-
man Rights (art. 15).

430. In general terms, there must be a public emer-
gency which threatens the life of the nation, and meas-
ures of derogation may be introduced only to the extent
required by the exigencies of the situation. There re-
mains some degree of international control over the ac-
tions of Governments when such measures are taken.

431. There are some non-derogable rights which re-
main protected under all circumstances. These vary
slightly according to the provisions of the instrument
concerned, but they always include:



—the right to life;
—the prohibition of torture;
—the prohibition of slavery.

432. The question of derogation measures is consid-
red in more detail in chapter XV on Civil Disorder,
states of Emergency and Armed Conflicts. Such meas-
wres are referred to briefly here:

(a) to emphasize that the prohibition of torture is ab-
olute and remains, whatever the circumstances;

(b) to point out that there are some consequential ef-
ects of derogation. For example, safeguards designed to
iecure judicial supervision of detainees may be removed
»r diminished, and torture and other ill-treatment of de-
ainees are in danger of occurring as a consequence.

433. It should be emphasized to course participants
hat, when measures of derogation are taken, police offi-
;ials must comply strictly with those safeguards which do
emain for the promotion and protection of human rights.

e) Enforced or involuntary disappearances

434, Reference should be made to the discussion of
nforced or involuntary disappearances in chapter XII on
Arrest (paras. 372-376 above). It was pointed out there
hat the right to humane treatment as a detainee is one of
he fundamental human rights violated when enforced or
nvoluntary disappearances occur.

435. Course participants should be reminded of the
example of such a disappearance given in chapter XII
(para. 372 above), and of the responsibilities of law en-
forcement officials in relation to such disappearances as
set out in that chapter.

3.  Concluding remarks

436. The care and custody of detainees is an ex-
tremely important aspect of policing. Despite the fact
that the treatment of persons in detention is very closely
regulated, under both international law and domestic
law, abuses continue to occur.

437. Humane treatment of detainees does not re-
quire a high degree of technical policing skill; it requires
respect for the inherent dignity of the human person, and
compliance with some basic rules of conduct. Of all the
topics considered in this chapter, only interviewing or
interrogation is a matter of skill. Effective and ethical
interviewing requires a high degree of skill on the part of
police, and this can be developed through training and
experience. However, it is essential that the training is
based on sound theory and current best practice.

438. The way in which a police agency treats peo-
ple in its control as detainees is a measure of the profes-
sionalism of its officers; of the ethical standards it is able
to maintain; and of the extent to which it can be regarded
as a service to the community, rather than an instrument
of repression. These factors, in the long run, will deter-
mine the effectiveness of the agency.

B. International standards on detention—Practical application

1. Practical steps for implementing international standards

sons at risk.

medical personnel.

outside.

All Police Officials

Enrol in training programmes to sharpen your counselling, riot-control, first aid,
self defence, conflict-resolution and supervisory skills.

Study the entry review and assessment records of all detainees to be aware of per-

Facilitate visits by clergy, legal representatives, family members, inspectors and

Study and employ modern best practice techniques for interviewing.
Wear a clearly visible identity badge at all times.
Do not enter the detention facility carrying a firearm, except to transport a detainee

Carry out regular, periodic checks of detainees, to ensure safety and security.

Consult closely with medical personnel on all matters of diet, restraint and discipline.
Report immediately any suspicion of mistreatment of detainees, physical or mental.
Never use restraint instruments for punishment. Use them only where necessary to
prevent escape during transfer; on certified medical grounds; or on the order of the
director, where other methods have failed, for the purpose of preventing injury to the
detainee or others, or damage to the facility.

Facilitate the use of recreational materials, books and writing materials.
Carefully study chapter XIV of this manual, on the use of force.

Review and follow relevant recommendations set out below for command and super-
visory officials.
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Command and Supervisory Officials

Establish, disseminate and enforce, and regularly review standing orders on the
treatment of detainees.

Provide specialized training for all staff charged with duties in detention facilities.

Adopt special measures to ensure respect for religious and moral beliefs of de-
tainees, including dietary customs.

Enforce a three-point notification system: notice of reason for detention (immediate);
notice of charges (prompt); notice of rights of detainee (twice: concurrent with no-
tice of reason for detention, and again with notice of charges).

In arranging assignments, keep officers supervising detainees independent of arrest-
ing officers and investigating officers.

Meet periodically with the prosecutor, a judge, police investigators and social work-
ers to identify persons for whom detention is no longer necessary.

Assign female staff to guard, search and supervise female detainees.

Prohibit the entry of male staff into female sections of the detention facility, except in
emergencies.

Assign a special room, separate from family visiting areas, for detainees to meet pri-
vately with legal counsel.

Arrange a meeting area for normal face-to-face visits, with a grille, table or similar
divider between visitor and detainee.

Strongly prohibit, immediately investigate, and severely punish, including through
the initiation of criminal action, every act of torture or cruel, inhuman or degrading
treatment or punishment.

Provide for meals, meeting basic dietary needs, at regular times, and with no more
than 15 hours between morning and evening meals.

Assign at least one officer with training in psychological care and counselling, in-
cluding suicide prevention, to be on duty at all times.

Assess all detainees, upon entry, for signs of illness, injury, alcohol or drug intoxica-
tion, and mental illness.

Handle minor matters of discipline discreetly and routinely. Handle more serious
matters with pre-established procedures, the existence of which has been explained
to all detainees upon entry.

Instruct officers in detention facilities not to carry firearms, except when transport-
ing detainees outside.

Arrange for all officers assigned to detention areas to be trained in non-lethal con-
trol methods, and in riot-control techniques and equipment use.

Require all officers in detention areas to wear clearly visible identity badges, to fa-
cilitate accurate reporting of violations.

Establish a positive relationship with the International Committee of the Red Cross
and other such organizations.

Establish, and inform staff of, penalties for violations, ranging, as appropriate, from
suspension, pay docking and termination, to criminal prosecution for serious viola-
tions.
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2. Hypothetical exercises

Exercise 1

Atrticle 6 of the Declaration on the Protection of All
Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
states:

Each State shall keep under systematic review interrogation meth-
ods and practices as well as arrangements for the custody and treat-
ment of persons deprived of their liberty in its territory, with a view to
preventing any cases of torture or other cruel, inhuman or degrading
treatment or punishment.

1. Devise a procedure, and compile a set of instruc-
tions, for use within your law enforcement agency to se-

cure:

(a) a systematic review of interrogation methods and
practices;

(b) a systematic review of arrangements for the cus-
tody and treatment of persons deprived of their liberty.

2. Draw up a short list of guidelines and instructions
for law enforcement officials designed to secure humane
treatment of detainees between the moment of arrest and
arrival at a place of detention.

3. Draw up another set of guidelines and instruc-
tions designed to secure humane treatment of detainees
while they are in a place of detention.

Exercise 2

Article 9 of the International Covenant on Civil and Po-
litical Rights stipulates (paras. 3-4) that anyone arrested
on a criminal charge shall be:

{a) brought promptly before a judge or other officer
authorized by law to exercise judicial power;

(b) entitled to trial within a reasonable time or to re-
lease;

(c¢) entitled to take proceedings before a court in or-
der that that court may decide without delay on the law-
fulness of his detention.

The Body of Principles for the Protection of All Per-
sons under Any Form of Detention or Imprisonment in-
corporates the above provisions and includes require-
ments for suspects or detainees to have access to:

(a) legal counsel;
(b) their families;
(c) a medical officer.

1. Under the law of your country, when may any or
all of these entitlements (under the International Cov-
enant and the Body of Principles) be denied or delayed?

2. Imagine that you are a member of a working
group formed to consider the rights of detainees to be
brought promptly before a judge or other judicial author-
ity, and to have access to legal counsel.

(a) Identify the difficulties which exist in removing
all restrictions on those rights.

(b) Suggest ways of overcoming those difficulties.
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3. Itis sometimes felt that access to legal counsel or
family by a suspect can hinder a criminal investigation.
Set out precisely the reasons why this should be so, then
devise measures which could reconcile the requirement
to detect crime with the rights of suspects to receive le-
gal advice and to have their family informed of the fact
of their detention.

Exercise 3

Principle 21 of the Body of Principles for the Protec-
tion of All Persons under Any Form of Detention or Im-
prisonment states:

1. It shall be prohibited to take undue advantage of the situation
of a detained or imprisoned person for the purpose of compelling him
to confess, to incriminate himself otherwise or to testify against any
other person.

2. No detained person while being interrogated shall be subject to
violence, threats or methods of interrogation which impair his capac-
ity of decision or his judgement.

1. Are similar rules incorporated into the laws of
your country, or into instructions or guidelines issued to
police?

2. When such rules are incorporated into domestic
legislation, or into instructions or guidelines issued to
police, is it realistic to expect supervisory police officers
to ensure compliance with them by subordinates, or is
some form of judicial or legal supervision always neces-
sary?

3. One effect of principle 21 is to require police of-
ficers to exercise interviewing skills which do not rely
on psychological or physical coercion. Do police officers
in your law enforcement agency possess such skills?

4. Imagine that you are a member of a working
group with terms of reference to make recommendations
on:

(@) supervision measures;
(b) training programmes,

necessary to ensure effective, ethical and lawful inter-
viewing of suspects by police officers.

Set out the main points of your recommendations and
outline how these could be implemented.

Exercise 4

Imagine that there have been a number of cases re-
cently in your country in which people have been con-
victed of serious crimes and sentenced to long terms of
imprisonment following confessions which were later
shown to be false. This has led to a great loss of confi-
dence in the judicial and policing systems. The main rea-
son for the false confessions was ill-treatment by police,
and especially by police conducting interviews.

Police misconduct in these cases is being dealt with
by means of normal criminal investigatory processes and
internal disciplinary processes.



The Commission of Inquiry appointed by the Govern-
ment to make recommendations on reforms to the crimi-
nal justice system and to police procedure for interview-
ing suspects has made a number of recommendations,
including the following:

(a) When a person suspected of crime is being inter-
viewed by police, the suspect’s legal representative shall
be present throughout the interview.

(b) All interviews of suspects by police shall be
videoed, and those recordings shall be available as evi-
dence in any subsequent legal proceedings.

{c) There shall be no conviction for a criminal of-
fence based solely on evidence of confession. Confes-
sion must always be corroborated by additional evidence
of guilt.

(d) When a person confesses a crime to a police of-
ficer, that person shall be brought immediately before a
court so that a judge or other judicial authority may veri-
fy that the confession has been made voluntarily and
without any undue pressure.

The Government has made it clear that it will intro-
duce at least some of these recommendations.

For the purposes of discussion, imagine that you are a
member of a police working group charged with drawing
up the police response to the Government on these four
recommendations. Set out the arguments for and against
each of them, and select the recommendation or recom-
mendations which you think should be adopted. Give the
reasons for your choice.

3. Topics for discussion

1. You have arrested a man who has concealed a
bomb somewhere in a city centre. It is due to explode
within one hour and he will not tell you where it is. Are
you justified in torturing him to make him disclose its
whereabouts?
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2. In what ways can the training of law enforcement
officials ensure that full accounts taken of the prohibi-
tion against torture, as required by the Declaration on the
Protection of All Persons from Being Subjected to Tor-
ture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (art.5)?

3. Why is it important for accused persons to be
segregated from convicted persons and given separate
treatment?

4. Why is it important to divert juvenile offenders
from the criminal justice system, as required by the
United Nations Standard Minimum Rules for the Ad-
ministration of Juvenile Justice (rule-11)?

5. What are the advantages in having specialized
police units to deal with juveniles and juvenile crime?

6. What personal and psychological factors may af-
fect the ability of a detainee who is being interviewed to
make free decisions and rational judgements?

7. In what ways will the conduct of an interview dif-
fer if an approach is taken to use the interview for the
purpose of fact-finding and information gathering, rather
than purely to secure a confession?

8.  What personal qualities are necessary in a police
officer for that officer to be an effective and ethical
interviewer? Is it possible to train people to carry out ef-
fective and ethical interviews, or is this an inborn skill?

9. What are the advantages and disadvantages of
making video recordings of police interviews of sus-
pects? Specify all the purposes for which they could be
used.

10. It has been shown that people who have falsely
confessed to crime have been able to give convincing ac-
counts of their involvement because police officers con-
ducting interviews have unwittingly conveyed sufficient
information about the crime for those accounts to be
constructed. How can this be avoided?



CHAPTER XIV

USE OF FORCE AND FIREARMS

Chapter Objectives

To provide guidance to law enforcement officials on the use of force,
and of firearms, their impact on the rights to life and to security of the per-
son, and international requirements for the appropriate use of force and
firearms for lawful policing purposes.

NoOTE: Five separate Essential Principles charts are given for this
chapter, in contrast to the single chart in other chapters of the manual.
They are designed to respond to the need of trainers and trainees for
clearly enumerated rules for this highly technical area of police activities.

Essential Principles:

THE USE OF FORCE

Non-violent means are to be attempted first.

Force is to be used only when strictly necessary.

Force is to be used only for legal law enforcement purposes.

No exceptions or excuses shall be allowed for unlawful use of force.
Use of force is always to be proportional to lawful objectives.
Restraint is to be exercised in the use of force.

Damage and injury are to be minimized.

A range of means for differentiated use of force is to be made avail-
able.

All officers are to be trained in the use of the various means for dif-
ferentiated use of force.

All officers are to be trained in the use of non-violent means.
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Essential Principles:

A CCOUNTABILITY FOR THE USE OF FORCE AND FIREARMS

All incidents of the use of force or firearms shall be followed by re-
porting and review by superior officials.

Superior officials shall be held responsible for the actions of police
under their command if the superior official knew or should have known of
abuses but failed to take concrete action.

Officials who refuse unlawful superior orders shall be given immu-
nity.

Officials who commit abuses of these rules shall not be excused on
the grounds that they were following superior orders.

Essential Principles:

PERMISSIBLE CIRCUMSTANCES FOR THE USE OF FIREARMS

Firearms are to be used only in extreme circumstances.

Firearms are to be used only in self-defence or defence of others
against imminent threat of death or serious injury

To prevent a particularly serious crime that involves a grave threat to life

To arrest or prevent the escape of a person posing such a threat and who
is resisting efforts to stop the threat

—and—
In every case, only when less extreme measures are insufficient.

Intentional lethal use of force and firearms shall be permitted only
when strictly unavoidable in order to protect human life.
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jury to the officer or others

Essential Principles:

PROCEDURES FOR THE USE OF FIREARMS

The officer is to identify himself or herself as a police official
—and—

The officer is to give a clear warning
— and —

The officer is to allow adequate time for the warning to be obeyed
— but—

This shall not be required if the delay would result in death or serious in-

If is clearly pointless or inappropriate in the circumstances to delay.

Essential Principles:

AFTER THE USE OF FIREARMS

Medical aid is to be rendered to all injured persons.
The relatives or friends of those affected are to be notified.
Investigation is to be allowed where requested or required.

A full and detailed report of the incident is to be made.

A. International standards on the use of force—
Information for presentations
1. Introduction
439. Police in every society are entrusted with a va-

riety of powers for the purposes of enforcing law and
maintaining order. Inevitably, the exercise by a police
official of any of the powers which are vested in him or
her has an immediate and direct effect on the rights and
freedoms of fellow citizens.

440. Along with the authority of police to use force
under certain conditions and restraints comes a great re-
sponsibility to ensure that this authority is exercised law-
fully and effectively. The task of police in society is a
difficult and delicate one, and it is recognized that the
use of force by police under clearly defined and con-
trolled circumstances is entirely legitimate. However,
abuse of the power to use force strikes at the very princi-
ple on which human rights are based—that of respect for
the inherent dignity of the human person. It is, therefore,
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essential that steps be taken to prevent such abuse, and
to provide for effective remedies, investigations and
sanctions when there has been excessive or abusive use
of force.

441. The concept of ‘‘force’’ is not defined in inter-
national texts relevant to the use of force by police. Dic-
tionary definitions of force usually invoke such terms as
“‘strength’’, ‘‘power’’, ‘‘violence’’ and ‘‘exertion’’.
Law enforcement officials should be familiar with the
ways in which ‘‘force’” has been defined under their
own domestic laws and codes, and should be reminded
of any such definitions when this subject is dealt with.

442. The following sections set out the international
principles and standards which should guide police be-
haviour with regard to the use of force. These standards
are an attempt to reconcile requirements for the mainte-
nance of public order and safety with respect for both
the personal safety of police officials and the protection
of human rights.



2.  General aspects of the use of force

(a) Fundamental principles

443, The principles of necessity and proportionality
lie behind all the detailed provisions regulating the use
of force by police. These principles require, respectively,
that force should be used by police only when strictly
necessary for law enforcement and maintaining public
order, and that the application of force should be propor-
tional, i.e. force should be applied only to the extent re-
quired for the legitimate ends of law enforcement and
maintaining public order.

(b) Specific provisions on the use of force

444, The above principles are embodied in article 3
of the Code of Conduct for Law Enforcement Officials,
which states:

Law enforcement officials may use force only when strictly neces-
sary and to the extent required for the performance of their duty.

The commentary to article 3 repeats the requirement of
proportionality in the use of force and states that the use
of firearms is considered an extreme measure.

445, The Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials provide specific
and detailed guidelines on how the requirements of ne-
cessity and proportionality can be met.

446. In the preamble to the Principles, it is ac-
knowledged that:

. .. the work of law enforcement officials is a social service of great
importance. . .

. a threat to the life and safety of law enforcement officials must be
seen as a threat to the stability of society as a whole,

. .. law enforcement officials have a vital role in the protection of the
right to life, liberty and security of the person, as guaranteed in the
Universal Declaration of Human Rights and reaffirmed in the Interna-
tional Covenant on Civil and Political Rights,

447. The Principles may be summarized under the
headings set out below.

(i) Regulations; differentiated use of force

448. Governments and law enforcement agencies
must adopt, implement and constantly review regulations
controlling the use of force and firearms. With a view to
restraining the application of means capable of causing
death or injury to persons, they must make available a
range of means for differentiated use of force. These
include non-lethal incapacitating weapons and self-
defensive equipment such as shields and helmets.

(1) Non-violent means first

449. As far as possible, law enforcement officials
shall apply non-violent means before resorting to the use
of force and firearms.

(iii) Exercise of restraint; humanitarian measures

450. Whenever the lawful use of force and firearms
is unavoidable, law enforcement officials must exercise
restraint in such use, minimize damage and injury, and
respect and preserve human life. To these ends, they
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must ensure that medical assistance is rendered to any
injured or affected persons at the earliest possible mo-
ment, and ensure that relatives or friends of injured or af-
fected persons are notified.

(iv) Use of force to be reported

451. Injury or death resulting from the use of force
or firearms must be reported to superior officers, and any
arbitrary or abusive use of force must be dealt with as a
crime. Exceptional circumstances or public emergencies
do not justify departure from the Principles.

(v) Use of firearms

452. The use of firearms is permissible in self-
defence or defence of others against the imminent threat
of death or serious injury, or to arrest a person presenting
such a threat, when less extreme means are insufficient.
Intentional lethal use of firearms is forbidden except
when strictly unavoidable in order to protect life.

453. Before using firearms against persons, police
must identify themselves and give a clear warning. Time
must be allowed for the warning to be observed, unless
this would be likely to result in death or serious injury to
the officer or others, or clearly pointless or inappropriate
in the circumstances.

454. Rules and regulations on the use of firearms by
law enforcement officials should include guidelines that
specify the circumstances under which officials are
authorized to carry firearms; ensure that firearms are
used only in appropriate circumstances and in a manner
likely to decrease the risk of harm; regulate the control,
storage and issuing of firearms; and provide for a system
of reporting whenever law enforcement officials use fire-
arms in the performance of their duty.

(vi) Policing public assemblies

455. In the dispersal of unlawful but non-violent as-
semblies, law enforcement officials shall avoid the use
of force or, where that is not practicable, restrict force to
the minimum necessary. In dispersing violent assem-
blies, law enforcement officials may use firearms only
when less dangerous means are not practicable. In any
event, as indicated above, firearms may be used only in
self-defence or defence of others against the imminent
threat of death or serious injury, or to arrest a person pre-
senting such a threat. Intentional lethal use of force or
firearms is forbidden except when strictly unavoidable in
order to protect life.

(vii) Use of force on detainees

456. Force may not be used on persons in detention
except when strictly necessary for the maintenance of se-
curity and order within the institution, or when personal
safety is threatened. Firearms may not be used against
such persons except in self-defence or defence of others
against the immediate threat of death or serious injury,
or to prevent escape by a detainee presenting such a
threat.

(viii) Recruitment and training

457. All law enforcement officials must have the
appropriate moral, psychological and physical qualities,



be adequately trained, and have their fitness to perform
their functions periodically reviewed. Training should
include proper use of force, human rights, and technical
policing skills—special attention being given to alterna-
tives to the use of force and firearms, including the
peaceful settlement of conflicts. Stress counselling must
be available for officers involved in situations where
force and firearms are used.

(ix) Reporting and review

458. [Effective reporting and review procedures
must be in place to address all incidents involving the
use of force and firearms. Persons affected are to have
access to independent judicial processes.

(X) Management responsibility

459. Superior officers are to be held responsible for
unlawful use of force or firearms by officers under their
command if they knew, or should have known, of such
abuses and failed to take corrective measures.

(xi) Unlawful orders

460. Officers who refuse to obey unlawful orders to
use force or firearms are to have immunity, and those
who obey such orders are not excused from liability be-
cause of those orders.

(¢) Use of force and the right to life

461. The exercise of the power to use force can af-
fect the most fundamental of rights—the right to life. Po-
lice use of force which amounts to a violation of the
right to life represents a clear defeat of one of the prime
purposes of policing, that of maintaining the safety and
security of fellow citizens. Depending on the circum-
stances, it may also be a very serious breach of both do-
mestic criminal law and international law.

462. The right to life is protected under customary
international law, and by article 3 of the Universal Dec-
laration of Human Rights, which states:

Everyone has the right to life, liberty and security of person.

It is also protected under the International Covenant on
Civil and Political Rights (art. 6), and under regional in-
struments such as the African Charter on Human and
Peoples” Rights (art. 4), the American Convention on
Human Rights (art. 4) and the European Convention on
Human Rights (art. 2).

463. The International Covenant requires the right
to life to be protected by law, and forbids arbitrary depri-
vation of life; the American Convention and the Euro-
pean Convention require the right to life to be protected
by law; and the African Charter and the American Con-
vention state explicitly that no one shall be arbitrarily de-
prived of life.

464. An ‘‘arbitrary’’ action can be taken to mean
one which is not in conformity with the law, or one
which is unjust notwithstanding conformity with the law.
Arbitrary deprivations of life include such atrocities as
genocide, war crimes, deaths arising from executions not
preceded by proper legal proceedings, deaths arising
from torture or ill-treatment, and deaths arising from ex-
cessive use of force by law enforcement officials.
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(d) Use of force and extralegal killings

465. The term ‘‘extralegal killings’’ refers to arbi-
trary deprivations of life as described above which are
carried out, for example, by police, army or other State
officials. This is a form of State terrorism, and is some-
times performed by units which have come to be known
as ‘‘death squads’’.

466. Measures to counter these gross violations of
the right to life are set out in the Principles on the Effec-
tive Prevention and Investigation of Extralegal, Arbitrary
and Summary Executions. This instrument consists of 20
principles designed to prevent extralegal executions and
secure thorough investigations of such killings when
they do occur. The Principles require strict control to be
exercised over officials responsible for arrest and deten-
tion, and over those authorized to use force and firearms.

(e) Use of force and disappearances

467. Reference should be made to chapter XII, on
Arrest, for general observations on enforced or involun-
tary disappearances (paras. 372-376 above).

468. The phenomenon of enforced or involuntary
disappearances is referred to here because a person taken
under such circumstances will almost certainly have
been the victim of unlawful force. Furthermore, it is fre-
quently the case that victims of this form of abuse are
unlawfully killed, and hence the right to life is violated.

469. Law enforcement officials should be reminded
of their responsibility, in respect of enforced or involun-
tary disappearances, namely:

(a) to prevent and detect all crimes connected with
enforced or involuntary disappearances;

(b) to ensure that other officials in the law enforce-
ment agency in which they serve are not involved in
such crimes.

3.  Concluding remarks

470. In addition to ethical and legal reasons for po-
lice compliance with international standards on the use
of force and firearms, there are also practical and politi-
cal considerations. Abuses and excesses in the use of
force by police can have the effect of making an already
difficult job impossible. Furthermore, such abuses and
excesses serve to undermine one of the prime objectives
of policing—that of maintaining social peace and stabil-
ity. Incidents have occurred where excessive use of force
by police has resulted in public unrest on such a scale
and of such ferocity that law enforcement agencies have
been rendered temporarily unable to maintain order and
protect public safety. The widespread consequences of
such incidents, and the immediate and dramatic publicity
which they receive, seriously erode crucial public sup-
port for police.

471. In summary, international human rights law
demands that use of firearms by police must be excep-
tional; use of force by police must be necessary and pro-
portional; and use of force and firearms by police must
be regulated, monitored and consistent with the funda-
mental rights to life, liberty and security of the person.



B. International standards on the use of force—Practical application

1. Practical steps for implementing international standards

All Police Officials

Enrol in training programmes to improve your skills in first aid; self-defence; the use
of defensive equipment; the use of non-lethal instruments; the use of firearms; crowd
behaviour; conflict resolution; and personal stress management.

Acquire, and practise the use of, shields, defensive vests, helmets and non-lethal in-
struments.

Acquire, practise and utilize a range of means for the differentiated use of force, in-
cluding non-lethal incapacitating weapons.

Participate in stress-counselling activities.

Carefully store and secure all firearms issued to you.

Assume that every firearm is a loaded firearm.

Study, and employ, techniques for persuasion, mediation and negotiation.

Plan in advance for the gradual, progressive use of force, beginning with non-violent
means.

Be alert to the physical and mental state of your colleagues, and intervene where
necessary to see that they receive appropriate care, counselling or training.

Command and Supervisory Officials

Establish and enforce clear standing orders on the use of force and firearms.

Provide for regular training in first aid; self-defence; the use of defensive equipment;
the use of non-lethal weapons; the use of firearms; crowd behaviour; conflict reso-
lution; stress management; and persuasion, mediation and negotiation.

Acquire and issue defensive equipment, including helmets, shields, defensive vests,
gas masks, and bulletproof vehicles.

Acquire and issue non-lethal incapacitating and crowd-dispersal instruments.
Acquire the broadest possible range of means for the differentiated use of force.

Provide for periodic assessments of officers, to gauge their mental and physical
health and their suitability to judge the necessity for, and appropriate use of, force
and firearms.

Provide for stress counselling for all officers involved in the use of force.

Establish clear reporting guidelines for every incident involving the use of force or
firearms.

Strictly regulate the control, storage and issuing of firearms, including procedures
Sfor ensuring that officers are accountable for arms and ammunition issued to them.

Prohibit the use of weapons and ammunition which cause unwarranted injury, dam-
age or risk.

Periodically check to ensure that only officially issued weapons and ammunition are
being carried by officers. Provide appropriate sanctions for any officer found in pos-
session of materials not officially issued (especially such items as fragmentation,
hollow-point or dumdum bullets).

Develop strategies which will reduce the risk of officers being forced to use firearms.
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2. Hypothetical exercise
For the purposes of discussion, imagine that the fol-
fowing incidents have occurred in the area you police:

(a) A patrolling police officer witnessed a man rob a
passer-by. The thief had threatened his victim with a
handgun and stolen his wallet and briefcase. As the thief
ran away, the officer shouted at him, ordering him to
stop. The thief continued to run and the police officer
drew his gun and shot him. The thief was fatally
wounded.

(b) A patrolling police officer witnessed two people
smashing the window of a jewellery shop and stealing a
large quantity of jewels from the display. Neither ap-
peared to be carrying a weapon. As they ran from the
scene, the officer shouted at them, ordering them to stop.
One of the thieves stopped, and the other continued to
run away. The police officer drew his revolver and, after
shouting once more to the escaping thief to stop, shot
and killed him. The accomplice, who did stop, was ar-
rested.

Comment on the legal justification for the use of le-
thal force in each case, in relation to:

—the law and guidelines on the use of force by police
in your country;

—the Basic Principles on the Use of Force and Fire-
arms by Law Enforcement Officials, particularly
principle 9.

3. Topics for discussion

1. Why do States and the international community
impose restrictions on the use of force by police?
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2. How do abuses and excesses in the use of force
by police make their task more difficult?

3. What is meant by the term ‘‘proportional use of
force’’ in relation to policing?

4, What alternatives are there to the use of force?
What technical policing skills do they require and how
can police officials be trained in them?

5. When is intentional lethal use of force by police
justified?

6. Why does international law not accept unlawful
superior orders as a justification for human rights viola-
tions?

7. How can police agencies make it easier for police
officers to resist unlawful superior orders which may
lead to human rights violations?

8. Consider the various ways in which police protect
the right to life.

9. International standards on the use of force by po-
lice encourage the use of non-lethal incapacitating weap-
ons. What weapons of that nature are you aware of?
How may types of such weapons are available for your
use and what are the dangers in using them? How can
those dangers be overcome?

10. There is a requirement that law enforcement of-
ficials must report use of force by them to superior offi-
cials. What levels of force should this apply to? How is
it possible to describe different levels of force to police
officers so that they may be aware of what they should
report?



CHAPTER XV

CIVIL DISORDER, STATES OF EMERGENCY
AND ARMED CONFLICTS

Chapter Objectives

To introduce users of the manual and course participants to human
rights and humanitarian law standards applicable to policing during ex-
ceptional circumstances, and to limitations on exceptional measures to be
adopted during periods characterized by such circumstances.

Essential Principles:

CIvIL DISORDER

All measures for the restoration of order shall respect human rights.
Restoration of order shall be achieved without discrimination.
Any limitations on rights shall be only those determined by law.

Any action taken, and any limitations on rights, shall be solely for the
purpose of securing respect for the rights and freedoms of others, and of
meeting the just requirements of morality, public order and the general
welfare.

Any action taken, and any limitations on rights, shall be only those
consistent with the requirements of a democratic society.

No exceptions shall be allowed with regard to the right to life; the
right to freedom from torture; the prohibition of slavery, or the prohibi-
tion of imprisonment for failure to fulfil a contractual obligation.

Non-violent means shall be attempted before the use of force.

Force shall be used only when strictly necessary.

Force shall be used only for legal law enforcement purposes.

Force applied shall be proportional to legal law enforcement objectives.
Every effort shall be made to limit damage and injury.

A range of means for the differentiated use of force shall be available.

No unnecessary limitations on the rights to free speech, assembly, as-
sociation or movement shall be imposed.

No limitations shall be imposed on freedom of opinion.
The independent functioning of the judiciary shall be maintained.

All wounded and traumatized persons shall be immediately cared for.
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Essential Principles:

STATES OF EMERGENCY

States of emergency may be declared only in conformity with the law.

States of emergency may be declared only when a public emergency
threatens the life of the nation, and where ordinary measures are plainly
inadequate to address the situation.

States of emergency must be officially declared before exceptional
measures may be taken.

Any exceptional measures must be strictly required by the exigencies
of the situation.

Any exceptional measures must not be inconsistent with other re-
quirements under international law.

Any exceptional measures must not discriminate solely on the basis of
race, colour, gender, language, religion or social origin.

No exceptions are permitted with regard to the right to life; the pro-
hibition of torture and other cruel, inhuman or degrading treatment; the
prohibition of slavery, or the prohibition of imprisonment for failure to
fulfil a contractual obligation.

No one may be held guilty of any criminal offence which was not an
offence at the time when it was committed.

No one may be subjected to a heavier penalty than that which was
applicable at the time when the offence was committed.

If the penalty for an offence is reduced by law subsequent to a com-
mission of the offence, the offender must receive the lighter penalty.

Essential Principles:

ARMED CONFLICTS

During armed conflicts and occupation, police are to be considered
non-combatants, unless formally incorporated into the armed forces.

Police have the right to abstain from fulfilling their functions under
occupation, by reason of conscience, and this shall not result in an altera-
tion of their status.

Humanitarian law applies in all situations of armed conflict.
Principles of humanity must be safeguarded in all situations.

Non-combatants and persons put out of action by injury, sickness,
capture or other causes must be respected and protected.

Persons suffering from the effects of war must be aided and cared for
without discrimination.
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—murder;

—torture;

—corporal punishment,

—mutilation;

—hostage-taking;

—collective punishment;

hibited.

manitarian law.

Acts prohibited in all circumstances include:

—cruel or degrading treatment;

—outrages upon personal dignity;

—executions without regular trial.

Reprisals against the wounded, sick or shipwrecked, medical person-
nel and services, prisoners of war, civilians, civilian and cultural objects,
the natural environment, and works containing dangerous forces are pro-

No one may renounce, or be forced to renounce, protection under hu-

Protected persons must at all times have resort to a protecting power
(a neutral State safeguarding their interests), the International Committee
of the Red Cross, or any other impartial humanitarian organization.

A. International standards on armed conflicts,
states of emergency and civil disorder—Information
for presentations

1. Introduction

472. To varying degrees, conflict and disorder cre-
ate conditions of extreme hardship, suffering and cruelty
and these conditions are exacerbated when the conduct
of hostilities is unregulated. Furthermore, during conflict
and disorder human rights of individuals and groups are
extremely vulnerable.

473. International humanitarian law is designed to
regulate the conduct of hostilities and to protect victims
of conflict. It imposes obligations on all parties to a con-
flict and comes into effect only when armed conflict oc-
curs. It is, in essence, a particular and highly detailed
subset of human rights law applicable to situations of
armed conflict.

474. International human rights law is designed to
protect the rights of individuals and groups in all situa-
tions. It imposes obligations on Governments in relation
to individuals and groups within their jurisdiction, and it
applies in times of peace and of conflict.

475. Police have important and varying tasks to
perform during different types of conflict and disorder.
In carrying out those tasks, they must conform to the
standards of international human rights and humanitarian
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law. Standards particularly applicable to policing are
identified and discussed in this chapter.

476. Policing during international armed conflict;
non-international armed conflict (or civil war); states of
emergency; and civil disorder are all discussed below. If
trainers making presentations based on this chapter con-
sider that it is not appropriate to use all of the material
on armed conflicts, they may find it useful as back-
ground information for preparing presentations based on
the remaining parts of the chapter.

477. It is important for police officials to be aware
both of applicable human rights standards, and of princi-
ples derived from international humanitarian law which
are applicable to the policing of civil disorder. Equally
important is an understanding of the various thresholds
which bring into play the various categories of standards.

478. In a hypothetical hierarchy of violence, one
can imagine at least five levels:

Level 1: Normal situations.

Level 2: Internal tensions, disturbances, riots, and iso-
lated and sporadic acts of violence.

Level 3: A declared state of emergency, due to the ef-
fects of internal tensions and sporadic acts of violence
which threaten the life of the nation.

Level 4: Non-international armed conflict (civil war).

Level 5: International armed conflict.



479. Of course, a state of emergency may also be
declared due to armed conflict, and the lines are not al-
ways clear between the various divisions. As a quick ref-
erence, the following categories of standards may be said
to apply to each situation:

Level 1: All human rights, without derogation.

Level 2: All human rights, without derogation, and sub-
ject only to such limitations as are determined by law
solely for the purpose of securing due recognition and
respect for the rights and freedoms of others, and of
meeting the just requirements of morality, public or-
der and the general welfare in a democratic society.

Level 3: All human rights, with some, limited excep-
tions allowing non-discriminatory derogations to the
extent strictly required by the exigencies of the situa-
tion. No derogations are permitted with regard to the
right to life; the prohibition of torture; the prohibition
of slavery; or the prohibition of imprisonment for fail-
ure to fulfil a contractual obligation.

Level 4: Article 3 common to the four Geneva Conven-
tions of 1949, and Additional Protocol II of 1977 to
those Conventions, as well as other human rights pro-
visions, including the protection of non-derogable
rights.

Level 5: The four Geneva Conventions and Additional
Protocol I of 1977, as well as other human rights pro-
visions, including the protection of non-derogable
rights.

480. These various levels of violence and disorder
are discussed in more detail below.

2. General aspects of human rights and
humanitarian standards during armed

conflicts and civil disorder
(a) Fundamental principles

481. The basic message of international humanitar-
ian law regulating armed conflict is that the right of bel-
ligerents to adopt means of injuring the enemy is not un-
limited. The principles of proportionality (to the
adversary’s actions or to the anticipated military value of
one’s own actions) and discrimination (in the selection
of methods, weaponry and targets) derive from that fun-
damental principle.

482. The regulation of civil disorder is determined
largely by the principles of necessity and proportionality
in the use of force. These require, respectively, that force
be used by police only when strictly necessary for law
enforcement and maintaining public order; and that the
application of force be proportional—i.e. applied only to
the extent required for the legitimate ends of law en-
forcement and maintaining public order.
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(b) Specific provisions on human rights and humanitar-
ian standards during armed conflicts and civil
disorder

(i) Most vulnerable human rights

483. The human rights which are most vulnerable
during armed conflicts and civil disorder, and which
have direct implications for law enforcement, are the
right to liberty and security of the person, the right to hu-
mane treatment as a detainee, and the right to life. For
full details on the standards protecting these rights, refer-
ence should be made to preceding chapters. In summary:

—ithe right to liberty and security of the person is, in
part, protected by the prohibition of arbitrary arrest.
All arrests must be lawful and necessary;

—the right to humane treatment as a detainee is pro-
tected by the prohibition of torture and the require-
ment that all persons deprived of their liberty be
treated with humanity and with respect for the in-
herent dignity of the human person. It is also pro-
tected by more detailed provisions designed to give
effect to the latter prohibition and requirement;

—the right to life is protected by requirements on
States to protect the right to life by law, and to pro-
hibit arbitrary deprivation of life. It is also pro-
tected by limitations placed on the use of force by
police.

(ii) The law regulating armed conflict

484. The law regulating armed conflict consists of
two sets of treaty law (so-called ‘‘Hague Law’’ and
“Geneva Law’’), plus a number of customary rules
based on the fundamental principles outlined above.

485, ‘‘Hague Law’’ is largely embodied in a series
of Declarations and Conventions, including the Hague
Convention (IV) of 18 October 1907 respecting the
Laws and Customs of War on Land (1907 Hague Con-
vention). ‘‘Geneva Law’’ is largely embodied in the four
Geneva Conventions of 12 August 1949, and the two
Additional Protocols of 8 June 1977 to those Conven-
tions, namely:

-—Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed
Forces in the Field ( First Geneva Convention);

—Geneva Convention for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea (Second Geneva
Convention);

—Geneva Convention relative to the Treatment of
Prisoners of War (Third Geneva Convention);

—Geneva Convention relative to the Protection of
Civilian Persons in Time of War (Fourth Geneva
Convention);

—Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Addi-
tional Protocol I);



—Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts
(Additional Protocol II).

486. The two strands of treaty law are distinguished
in that ‘‘Hague Law’’ governs the conduct of
hostilities—the permissible means and methods of
war—whereas ‘‘Geneva Law’’ is concerned with the
protection of victims of war. In fact, the distinction is not
quite so marked, as the two strands are now merged to
some extent by later treaty provisions—for example, in
the two Additional Protocols to the Geneva Conventions.

(iii) Types of armed conflict and categories of
persons

487. International humanitarian law recognizes two
types of armed conflict:

(a) international armed conflict—i.e. inter-State
wars, and wars of national liberation against colonial
domination or alien occupation;

(b) non-international armed conflict, or civil wars.

488. Situations of internal disturbances and ten-
sions, such as riots and sporadic acts of violence not
amounting to armed conflict, are not regulated by inter-
national humanitarian law.

489. As far as categories of persons are concerned,
the principal distinction is between those who have com-
batant status and those who do not. Broadly speaking,
those with combatant status are members of armed
forces of a party to a conflict who carry arms openly.
Such status is accorded only to those fighting in interna-
tional armed conflicts. Persons with combatant status:

—have a right to participate in hostilities;

—are entitled to be treated as prisoners of war if cap-
tured by the enemy;

—must obey the rules of war;

—receive some protection during hostilities through
measures designed to regulate methods and means
of warfare.

490. The above points are expanded under the head-
ings ‘‘International armed conflict”’, ‘‘Non-international
armed conflict** and ‘‘Civil disorder’” below. Other as-
pects are considered under the headings ‘“Terrorism’
and ‘‘States of emergency and measures of derogation’’.

(¢) International armed conflict

491. Traditionally, the law regulating armed con-
flict covered only inter-State wars. For example, article 2
of the 1907 Hague Convention states that the Conven-
tion and the Regulations annexed to it ‘‘do not apply ex-
cept between contracting Powers, and then only if all the
belligerents are parties to the Convention’’.

492. Atrticle 2 common to the 1949 Geneva Con-
ventions limits the application of the Conventions to:

. all cases of declared war or of any other armed conflict which
may arise between two or more of the High Contracting Parties, even
if the state of war is not recognized by one of them.

95

. all cases of partial or total occupation of the territory of a High
Contracting Party, even if the said occupation meets with no armed re-
sistance.

TRAINERS’ NOTE: As noted under the heading ‘‘Non-
international armed conflict’”” below, article 3,
common to the four Geneva Conventions is the
only provision in those Conventions dealing with
non-international armed conflicts.

493, The definition of an international armed con-
flict was broadened under article 1, paragraph 4, of Ad-
ditional Protocol I to the Geneva Conventions to include;

. armed conflicts in which peoples are fighting against colonial
domination and alien occupation and against racist regimes in the ex-
ercise of their right of self-determination . . .

(1) Status of police

494. Reference was made to ‘‘combatant status’’
above (para. 489), and a broad definition was given, to-
gether with some of the rights and duties of combatants.
The actual definition of a combatant has been amended
over the years to reflect the realities of current types of
conflict and the wishes of the international community.

495. For example, the definition of a combatant de-
rived from articles 43 and 44 of Additional Protocol I to
the Geneva Conventions makes no distinction between
highly organized armed forces of a State and less tightly
organized members of liberation movements. It thus al-
lows legal recognition of certain types of guerrilla activ-
ity which have been a feature of more recent conflicts.

496. Nevertheless, although now somewhat blurred,
the distinction between combatant and civilian remains
—combatants continuing to receive, for example, protec-
tion afforded to prisoners of war in the event of their
capture, and civilians continuing to receive the special
protection to which they are entitled in time of war.

497. As far as police are concerned, it is clear that
the civilian status of police forces is acknowledged and
respected, and that the definition of a combatant does not
include members of police forces. Furthermore, arti-
cle 50 of Additional Protocol I defines a civilian as a
person who does not belong to any of the categories of
combatant as defined, and stipulates that in case of doubt
whether a person is a civilian, that person shall be con-
sidered to be a civilian.

498. Article 43 of Additional Protocol I contains a
significant provision in paragraph 3, which reads:

Whenever a Party to a conflict incorporates a paramilitary or armed
law enforcement agency into its armed forces it shall so notify the
other Parties to the conflict.

This means that, in order to acquire combatant status,
police must be members of a law enforcement agency
formally incorporated into the armed forces of a party to
a conflict. This act of incorporation, coupled with notifi-
cation to the other parties, not only alters the status of
members of such an agency, it also underlines the civil-
ian status of police who are members of agencies to
which the provisions of article 43, paragraph 3, are not
applied.



499. Finally, on the question of status, in part III,
section III, of the Fourth Geneva Convention, dealing
with the status and treatment of protected civilians in oc-
cupied territories, article 54 states:

The Occupying Power may not alter the status of public officials or
judges in the occupied territories, or in any way apply sanctions to
. . . them, should they abstain from fulfilling their functions for rea-
sons of conscience.

This provision gives some measure of protection to
members of police forces within occupied territories
against an occupying power seeking to use those offi-
cials to perform tasks, or to implement measures, which
they may find unacceptable.

(ii) Rights, duties and responsibilities of police

500. Police officials with combatant status have the
rights and responsibilities of combatants, in addition to
those of law enforcement officials. Broadly speaking,
these are as follows:

RiGHTs—to receive some protection during hostilities
through measures designed to regulate methods and
means of warfare; and to be treated as prisoners of
war in the event of capture by the enemy.

RESPONSIBILITIES—as combatants engaging with the en-
emy, to comply with the rules of international law ap-
plicable in armed conflict. These are many, varied and
detailed, and they include rules for:

(a) Protection of the wounded, sick and shipwrecked

For example, article 10 of Additional Protocol I
to the Geneva Conventions requires all the
wounded, sick and shipwrecked, of whichever
party, to be respected and protected.

(b) Methods and means of warfare

For example, article 37 of Additional Protocol 1
states that it is prohibited to kill, injure or capture
an adversary by resorting to perfidy. Examples of
acts of perfidy given in the article include feign-
ing an intent to negotiate under a flag of truce or
of a surrender; and feigning an incapacitation by
wounds or sickness.

(¢) Treatment of prisoners of war

For example, article 14 of the Third Geneva Con-
vention states that prisoners of war are entitled in
all circumstances to respect for their persons and
their honour.

Protection of civilian persons and populations.

(d)

For example, article 51, paragraph 2, of Addi-
tional Protocol I states that the civilian popula-
tion, as well as individual civilians, shall not be
the object of attack. Furthermore, acts or threats
of violence, the primary purpose of which is to
spread terror among the civilian population, are
prohibited.
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501. It should be noted that, in varying ways, gen-
eral policing duties become ‘‘skewed’’ from the peace-
time norm towards duties arising out of the situation cre-
ated by the conflict. This point is considered in more
detail where the duties of police not having combatant
status are discussed below.

502. Police officials not having combatant status, as
officials carrying out solely law enforcement functions,
are to act in compliance with domestic law—especially
that expressing international human rights standards.
These officials—i.e. those who have retained their civil-
ian status—have the usual rights, duties and responsibil-
ities of law enforcement officials. Broadly speaking,
these are as follows:

RIGHTsS—to benefit from the protection accorded to civil-
ians in time of international armed conflict under the
Fourth Geneva Convention and Additional Protocol I;
and to benefit from the protection accorded to public
officials under article 54 of the Fourth Geneva Con-
vention, referred to under ‘‘Status of police’” above
(para. 499).

Duties—to engage in general policing duties (law en-
forcement and order maintenance). The situation cre-
ated by the conflict could affect these duties drasti-
cally, in a variety of ways, as the following examples
illustrate:

(a) Protection of prisoners of war

For example, article 12 of the Third Geneva Con-
vention states that the detaining Power is respon-
sible for the treatment given to prisoners of war.
As that Convention includes provisions on escape
and capture of prisoners of war, on criminal of-
fences committed by and against them, and on ju-
dicial proceedings, it is highly likely that the po-
lice forces of the detaining Power will become
involved.

(b) Protection of civilian persons and populations

For example, part IV, section I, chapter VI, of
Additional Protocol I concerns civil defence. This
is defined in article 61 as the performance of a
number of humanitarian tasks intended to protect
the civilian population against the dangers, and
help them recover from the immediate effects, of
hostilities. Under wartime conditions, police
could be expected to carry out some of these
tasks, which include warning, evacuation, rescue,
detection and marking of danger areas, and resto-
ration and maintenance of order in distressed
areas.

()

Policing under the authority of an occupying
power

For example, article 43 of the Regulations an-
nexed to the 1907 Hague Convention requires an
occupying Power to restore and ensure public or-
der and safety within the territory it has occupied.
This includes a requirement—unless absolutely



prevented from doing so—to respect the laws in
force in the country.

There are further, detailed measures under the
Fourth Geneva Convention (arts. 64-78) and Ad-
ditional Protocol I (arts. 75-77) on penal legisla-
tion and judicial procedure. These measures are
based on the principle that the penal legislation of
the occupied territory remains in force unless it
constitutes a threat to the occupying Power, when
it may be repealed or suspended by that Power.
The purpose of this principle, and of the measures
based on it, is to allow the institutions and public
officials of the occupied territory to continue to
function as before—in so far as they are able.

General policing duties would be affected not
only by the general circumstances of the conflict,
but also by the specific conditions of the occupa-
tion, Police officials would continue to function
as before unless they abstained from fulfilling
their functions for reasons of conscience, or were
removed from their posts by the occupying
Power, each case being provided for by article 54
of the Fourth Geneva Convention.

REesponsIBILITIES—as police officials with general law
enforcement functions:

(a) to comply with domestic law and procedures,
especially those expressing international human rights
standards;

(b) depending on how they are affected by the cir-
cumstances of the conflict, or by any occupation, to
comply with rules of international law governing
those situations.

(d) Non-international armed conflict

503. The four Geneva Conventions of 1949 com-
prise more than 400 detailed articles. Only one of these,
article 3, common to all the Conventions, is designed to
protect victims of conflicts ‘‘not of an international char-
acter’’. It establishes certain minimum standards for the
protection of persons taking no active part in hostilities,
including members of armed forces who are hors de
combat.

504. 1In 1977, the provisions of common article 3
were supplemented by Additional Protocol I to the
Geneva Conventions. The Protocol is an instrument of
28 articles, and its more detailed provisions give better
protection to victims of non-international armed con-
flicts.

(i) Common article 3

505. Article 3 common to the Geneva Conventions
extends basic humanitarian protection to specified cat-
egories of people by applying principles on which the
Conventions are based to non-international armed con-
flicts occurring in the territory of one of the parties. In
such cases, each party to the conflict is bound to apply
the provisions of the article ‘‘as a minimum’’. Article 3
is sometimes described as a ‘‘convention within the
Conventions’’.
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506. The fundamental principle of humane treat-
ment is set out in paragraph 1, which also defines those
protected by the article, as follows:

Persons taking no active part in the hostilities, including members
of armed forces who have laid down their arms and those placed hors
de combat by sickness, wounds, detention, or any other cause, shall in
all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria.

The remainder of the paragraph then sets out a number
of acts which are prohibited ‘‘at any time and in any
place whatsoever’” in respect of protected persons. Pro-
hibited acts include:

(@)
(b)
(c)
(d)

{e) passing sentences and carrying out executions
without previous judgement by a regularly constituted
court which afforded all the necessary judicial guaran-
tees.

murder;

torture;

hostage-taking;

outrages upon personal dignity;

507. Paragraph 2 of article 3 requires the wounded
and sick to be collected and cared for. It also requires the
parties to the conflict to endeavour to bring into force, by
means of special agreements, all or part of the other pro-
visions of the Conventions.

(ii) Additional Protocol Il

508. Additional Protocol II to the Geneva Conven-
tions, which supplements common article 3, applies to
non-international armed conflicts which take place

in the territory of a High Contracting Party between its armed forces
and dissident armed forces or other organized armed groups which,
under responsible command, exercise such control over a part of its
territory as to enable them to carry out sustained and concerted mili-
tary operations and to implement this Protocol. (Art.1, para.1.)

This means that the Protocol regulates only those con-
flicts in which government forces confront dissident
armed forces exercising control over territory. It does not
regulate:

(a) conflicts between groups which do not include
government forces;

(b) smaller-scale conflicts where dissident groups do
not control territory.

PROTECTED PERSONS

509. The Protocol protects all persons affected by
an armed conflict as defined in the Protocol. Falling into
this category are:

(a) all persons who do not take a direct part in hos-
tilities, or who have ceased to take part in hostilities,
whether or not their liberty has been restricted (part II);

(b) wounded, sick and shipwrecked persons (part III);
(c) the civilian population (part I'V).



GUARANTEES AND PROTECTION

510. Part II of the Protocol sets out fundamental
guarantees for all persons who do not take a direct part
or who have ceased to take part in hostilities, whether or
not their liberty has been restricted. These are:

(a) entitlement to respect for their person, honour and
convictions, and religious practices;

(b) entitlement to humane treatment, without any ad-
verse distinction.

511. A series of prohibited acts is then enumerated
in article 4. These include:

(a) violence to life;
(b) torture;
(c) hostage-taking;

(d) acts of terrorism and outrages upon personal dig-
nity.

512. Article 4 also sets out measures for the protec-
tion of children, including a prohibition on children un-
der 15 years of age being recruited into armed forces or
taking part in hostilities.

513. Article 5 sets out safeguards for persons whose
liberty has been restricted—making no distinction ac-
cording to the reason for restriction of liberty and creat-
ing no prisoner-of-war status. It is designed to secure hu-
mane treatment and safety for detainees.

514. Artticle 6 applies to prosecution and punish-
ment for criminal offences related to the armed conflict.
It sets out rules to enable basic minimum standards on
the conduct of judicial proceedings to be met.

515. Part III of the Protocol contains six articles
concerning those affected by an armed conflict by virtue
of being ‘‘wounded, sick or shipwrecked’’. It reaffirms
the principle of humane treatment, and sets out provi-
sions to secure the protection and care of this category of
victim, and the protection of medical personnel and
medical duties, units and transports.

516. Part IV of the Protocol contains six articles
concerning protection of the civilian population. It pro-
vides that the civilian population and individual civilians
shall enjoy general protection against the dangers arising
from military operations, with the proviso that civilians
shall enjoy such protection ‘‘unless and for such time as
they take a direct part in hostilities” (art. 13, paras. 1
and 3). Paragraph 2 of article 13 prohibits making the ci-
vilian population and individual civilians the object of
attack. It also prohibits acts or threats of violence the pri-
mary purpose of which is to spread terror among the
civilian population.

517. The only protection provided for those actually
engaged in hostilities is that laid down in article 4, para-

graph 1, which states that it is prohibited to order that

there shall be no survivors.

(i) Status

518. In non-international armed conflicts, those en-
gaged in hostilities are either:

(a) members of armed forces, police forces or other
security forces of a State, who are bound by international
human rights and humanitarian law, and by the domestic
criminal law of the State;

or

(b) members of organized armed dissident groups,
who are responsible under domestic criminal law for un-
lawful use of force, their acts of insurrection, and other
criminal acts which they may commit, and who are
bound also, as a ‘‘party to the conflict’’, to respect inter-
national humanitarian law.

(iv) Duties and responsibilities of police

519. In non-international armed conflicts, the duties
and responsibilities of police officials are as follows:

Durties—as law enforcement officials:

(a) depending on the functions and capabilities of
the law enforcement agency, and the general situa-
tion, to confront armed opposition groups;

(b) to investigate criminal activities of members
of armed opposition groups;

(c) to perform general policing duties, which—as
in the case of international armed conflict—will be-
come ‘‘skewed’’ from the peacetime norm due to the
circumstances of the conflict.

REsPoNSIBILITIES—as law enforcement officials;

(a) to comply with the rules of international law
applicable in non-international armed conflicts;

(b) to comply with domestic law, especially law
expressing international human rights standards.

(e) Civil disorder

520. Two categories of armed conflict, and one
category of violent circumstances falling below the level
of armed conflict, are distinguished in the ‘‘Geneva
Law’’ discussed above. These are:

(a) international armed conflicts, to which all four
Geneva Conventions of 1949, as well as Additional Pro-
tocol I to those Conventions, apply;

(b) high-intensity non-international armed conflicts,
in which rebel forces have control of territory and are
able to carry out sustained and concerted military opera-
tions. Additional Protocol II to the Geneva Conventions
applies to these conflicts, as does article 3, common
to the four Geneva Conventions;

(c) the category of violence specifically excluded by
article 1, paragraph 2, of Additional Protocol II, namely:
. situations of internal disturbances and tensions, such as riots, iso-

lated and sporadic acts of violence and other acts of a similar nature,
as not being armed conflicts.



It is this latter category of conflict which is consid-
ered here under the general heading of ‘‘Civil disorder’’.

TRAINERS’ NOTE: While the distinction between
armed conflict and internal disturbances and ten-
sions is not made in the provisions of common arti-
cle 3, the article clearly deals with armed conflicts
involving hostilities between armed forces.

521. Despite of the distinction made between non-
international armed conflict and “‘conflict’” falling be-
low the level of the legal definition of armed conflict,
there remains some difficulty in distinguishing between
them in practice. Some forms of civil disorder not
amounting to, but approaching the threshold of, armed
conflict can be almost indistinguishable from armed con-
flict in ferocity and intensity. Furthermore, such forms of
civil disorder:

(a) create victims who require protection;

(b) involve a very high possibility of human rights
violations.

(i) Definitions and characteristics of civil disorder

522. International experts have proposed various
types of internal disturbances and tensions not amount-
ing to armed conflict. The International Committee of
the Red Cross, for its part, has identified a number of
characteristics of disturbances and tensions, some or all
of which may be present in any particular situation. Thus
internal disturbances have been described as:

. situations in which there is no non-international armed conflict
as such, but there exists a confrontation within the country, which is
characterized by a certain seriousness or duration and which involves
acts of violence. These latter can assume various forms, all the way
from the spontaneous generation of acts of revolt to the struggle be-
tween more or less organized groups and the authorities in power. In
these situations, which do not necessarily degenerate into open strug-
gle, the authorities in power call upon extensive police forces, or even
armed forces, to restore internal order. The high number of victims
has made necessary the application of a minimum of humanitarian
rules.

523. The term ‘‘internal tension’’ refers to situa-
tions of serious tension (political, religious, racial, eco-
nomic, etc.) or to sequels of armed conflict or internal
disturbance. Characteristics of internal disturbances and
tensions may include:

(a) the introduction of various forms of detention—
large-scale and long-term;

(b) torture and ill-treatment of detainees;

(¢) suspension of fundamental judicial guarantees;

(d) forced disappearances and other acts of violence,
such as hostage-taking;

(e) repressive measures against families and associ-
ates of detainees;

02 the spreading of terror among the civilian popula-
tion.

2 See International Review of the Red Cross (Geneva), 28th year,
No. 262 (January-February 1988), p. 12.

3 1bid., p. 13.
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(ii) International standards

524. International human rights law is applicable
both in time of peace and in time of conflict, across all
the thresholds of conflict, namely:

—civil disorder;
—non-international armed conflict;

—international armed conflict.

Its purpose is the promotion and protection of human
rights.

TraNERs’ NOTE: The human rights most vulnerable
during armed conflicts and civil disorder were
identified earlier in this chapter (para. 483 above).

525. Particular reference must be made to the need
for the use of force by police in dealing with civil disor-
der to be both necessary and proportional to the situa-
tion. In this respect, the following principles from the
Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials should be emphasized:

12.  As everyone is allowed to participate in lawful and peaceful
assemblies, in accordance with the principles embodied in the Univer-
sal Declaration of Human Rights and the International Covenant on
Civil and Political Rights, Governments and law enforcement agen-
cies and officials shall recognize that force and firearms may be used
only in accordance with principles 13 and 14.

13. In the dispersal of assemblies that are unlawful but non-
violent, law enforcement officials shall avoid the use of force or,
where that is not practicable, shall restrict such force to the minimum
extent necessary.

14. In the dispersal of violent assemblies, law enforcement offi-
cials may use firearms only when less dangerous means are not practi-
cable and only to the minimum extent necessary. Law enforcement of-
ficials shall not use firearms in such cases, except under the conditions
stipulated in principle 9.

526. International humanitarian law is applicable
only in time of armed conflict—international and non-
international. Its purpose is the protection of victims.
However:

(@) Some forms of civil disorder can be almost indis-
tinguishable from armed conflict and exhibit at least
some of the features of armed conflict.

() While human rights law remains applicable at all
times, during public emergencies its effect can be re-
duced through certain limited, exceptional measures of
derogation taken by Governments.

(¢) Human rights law places obligations on Govern-
ments in relation to people within their jurisdiction, and
not on groups and individuals who may be opposing
Governments.

(d) International humanitarian law focuses on the
material situation of victims.

(e) International humanitarian law places obligations
on Governments and on other parties to a conflict in re-
lation to victims of that conflict.

Consequently, while both international human rights law
and international humanitarian law are relevant to the
regulation of civil disorder, only international human
rights law is legally applicable.



(iil) Humanitarian principles and standards

527. The problem of relevance and applicability of
international standards to civil disorder has been ad-
dressed by international experts, and three texts embody-
ing humanitarian principles and standards to be applied
to civil disorder have been prepared. These texts exist
only as draft instruments at present, but they are impor-
tant because of the normative guidance they provide and
the sources from which they are drawn. The three texts
are:

(a) a code of conduct—prepared by Hans-Peter Gas-
ser, Legal Adviser to the Directorate of the International
Committee of the Red Cross;"*

(b) a draft model declaration on internal strife—
prepared by Theodor Meron, Professor of Law at New
York University;’

(c) a draft declaration of minimum humanitarian
standards—rprepared by a group of experts convened at
Abo Akademi University, Turku/Abo, Finland, elaborat-
ing on Professor Meron’s draft.

528. These texts are not proposed as a new body of
law applicable in situations of civil disorder. In fact, they
emphasize already existing fundamental rules drawn
from general legal principles, custom and treaty law
which are applicable in such situations. They emphasize
imperative rules based on non-derogable rights and pro-
hibitions embodied in:

(a) article 3 common to the 1949 Geneva Conven-
tions;

(b) Additional Protocols I and II to those Conven-
tions;

(¢) human rights treaties such as the International
Covenant on Civil and Political Rights.

529. The code of conduct expresses prohibitions
and requirements set out as rules to be followed during
internal disturbances and tensions. It is not proposed as a
legal text, and is intended for wide dissemination in or-
der to encourage the observance of basic humanitarian
conduct.

530. The draft declarations are written in the form
of legal texts. The draft declaration of minimum humani-
tarian standards is based primarily on human rights in-
struments, but it also draws on the Geneva Conventions
and the Additional Protocols thereto.

531. The provisions of all three texts are applicable
in every situation of internal disturbance or tension.
They are intended to be respected by, and applied to, all
persons and groups involved in such situations, without
discrimination.

532. Each text contains a statement embodying a
general principle of humane treatment and respect for
human dignity, and prohibiting various acts which com-
monly occur in situations of internal disorder. These

41bid., pp. 38 ff.
5 1bid., pp. 59 ff.
6 1bid., 31st year, No. 282 (May-June 1991), pp. 328 ff.
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include such acts as: murder, torture, mutilation, rape,
hostage-taking, involuntary disappearances, pillage and
acts of terrorism.

533. 'The three texts set out a series of humanitarian
measures for the protection of victims and casualties of
civil disorder, including the following:

(a) Wounded, sick and missing persons are to be
searched for and recovered.

(b) The wounded and sick are to be protected and
cared for.

(c) Facilities are to be granted to humanitarian
organizations to enable them to assist victims.

534. The three texts express existing norms and
standards, and may be put into use now as:

(a) statements of international human rights and hu-
manitarian standards relevant and applicable to situa-
tions of internal disturbances and tensions;

(b) sources for education and training of police offi-
cials in such standards;

(c) sources for the development of police theory,
strategy and tactics in dealing with civil disorder.

(iv) Duties and responsibilities of police

535. In situations of civil disorder, the duties and
responsibilities of police officials are as follows:

Durties—as law enforcement officials, to restore civil or-
der and perform general policing duties.

REesponsiBILITIES—as law enforcement officials, to com-
ply with international human rights and humanitarian
standards and with domestic law, especially that ex-
pressing international human rights standards.

536. It is acknowledged that, during civil disorder,
demands on police organizations are heavy and conflict-
ing, and police as individuals are seriously endangered.
However, the requirements on law enforcement officials
to comply with measures designed to protect human
rights and humanitarian standards are absolute.

(f) Terrorism

537. Acts of terrorism are contrary to the purposes
and principles of the Charter of the United Nations and
terrorism has been condemned in various General As-
sembly resolutions. In particular, terrorism is expressly
forbidden in the Declaration on Principles of Interna-
tional Law concerning Friendly Relations and
Cooperation among States in accordance with the Char-
ter of the United Nations, adopted by the General As-
sembly in 1970.

(i) Definitions and types of terrorism

538. Terrorism is an elusive and often politically
charged concept, and it has been difficult to agree on a
definition for legal purposes. None of the international
texts applicable to the subject-matter of this chapter of-
fers a definition of terrorism.



539. A variety of definitions and types of terrorism
have emerged from academic studies of the subject, and
these tend to distinguish between:

(a) criminal terrorism—carried out with purely crimi-
nal motives,

and

(b) political terrorism—carried out with purely politi-
cal motives,

although it is acknowledged that these motives may
sometimes be mixed.

540. Another distinction made is between:

(a) State terrorism—committed by agents of a State
for the purposes of repression,

and

(b) sub-State terrorism—committed by non-State
groups or individuals as a form of subversion.

541. Yet another distinction is made between:

(a) acts of terror committed during the course of
armed conflicts—whether international or non-inter-
national,

and

(b) acts of terror committed when there is no such
conflict.

542. General definitions of terrorism offered in aca-
demic studies tend to emphasize the aspect of violence
designed to instil fear—in victims, in potential victims
and in the wider audience. Definitions of sub-State ter-
rorism tend to emphasize the aspect of deliberate, indis-
criminate infliction of death or injury.

543. Acts of terror are sometimes used as a method
of combat, but, whether or not they are used during
situations of armed conflict, they are entirely unlawful.
Such acts are prohibited in armed conflicts under inter-
national humanitarian law, and they are prohibited under
the domestic laws of States. The international commu-
nity has adopted measures to cooperate in combating
some forms of terrorism.

544. State terrorism can involve serious human
rights violations, for international human rights law re-
quires Governments to protect and promote the rights of
people within their jurisdiction.

(ii) Acts of terror during armed conflicts

545. Acts of terror are explicitly prohibited during
both international and non-international armed conflicts,
as follows:

INTERNATIONAL ARMED CONFLICTS—Article 51 of Addi-
tional Protocol I to the 1949 Geneva Conventions
states that acts or threats of violence the primary pur-
pose of which is to spread terror among the civilian
population are prohibited (para. 2).

NON-INTERNATIONAL ARMED CONFLICTS—ATrticle 13 of Ad-
ditional Protocol II to the Geneva Conventions makes
the same prohibition (para. 2).
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546. Acts of terror are implicitly prohibited during
international armed conflicts:

(a) Against combatants—arising out of the general
prohibitions on causing unnecessary suffering (for exam-
ple, in article 35, paragraph 2, of Additional Protocol I);
and on ordering that there shall be no survivors (in arti-
cle 40 of the same instrument);

(b) Against prisoners of war—arising out of the gen-
eral requirements to secure humane treatment under the
Third Geneva Convention.

547. Acts of terror are implicitly prohibited during
non-international armed conflicts:

(a) Against those who take part in hostilities—arising
out of the general prohibition on ordering that there shall
be no survivors (in article 4 of Additional Protocol II);

(b) Against persons taking no active part in
hostilities—arising out of the general requirement of hu-
mane treatment and the prohibitions on specified acts (in
article 3 common to the Geneva Conventions and arti-
cle 4 of Additional Protocol II).

(iii) International cooperation against terrorism

548. There are a number of international instru-
ments prohibiting terrorist violence and setting out meas-
ures to deal with acts of terror against specific targets.
One example is the International Convention against the
Taking of Hostages, adopted by the General Assembly in
1979.

549. The attention of course participants should
also be drawn to the Measures against international
terrorism proposed as valuable guidance for coordi-
nated action against international terrorism at the na-
tional and international levels by the Eighth United
Nations Congress on the Prevention of Crime and the
Treatment of Offenders, in 1990.

550. Paragraph 5 of the Measures urges the devel-
opment of international cooperation in the prevention of
terrorist violence, and lists a number of steps which
should be taken. These include:

(a) Cooperation between law enforcement agencies,
prosecution authorities and the judiciary;

(b) increasing integration and cooperation within the
various agencies responsible for law enforcement and
criminal justice, with due regard to fundamental human
rights;

(c) increasing education and training for law enforce-
ment personnel with regard to crime prevention and mo-
dalities of international cooperation in penal matters.

551. The Measures comprise 37 paragraphs on fur-
thering international cooperation, including guidance on:

(a) extradition-—urging the development and effec-
tive implementation of extradition treaties;

(b) non-applicability of defences based on obedience
to superior orders or acts of States with respect to per-
sons who have violated international conventions pro-
hibiting acts of terrorism;



(¢) protection of the judiciary, criminal justice per-
sonnel, and victims and witnesses of terrorist acts.

552, Paragraph 28 refers specifically to persons
charged with, or convicted of, terrorist offences. These
persons must be treated without discrimination and in
accordance with internationally recognized human rights
standards and norms, such as those set out in the Univer-
sal Declaration of Human Rights and the International
Covenant on Civil and Political Rights, as well as in in-
struments prohibiting torture and slavery.

553. The provisions of paragraph 28 are important
because, in seeking to combat terrorism, States should
not adopt terrorist methods.

(iv) Duties and responsibilities of police

554. The duties and responsibilities of police offi-
cials with regard to terrorism are as follows:

Duties—to counter terrorism by preventive means, and
by bringing perpetrators of terrorist acts to justice. In
this respect, awareness of all the means and measures
required or recommended by the international com-
munity and international bodies is of considerable im-
portance.

RESPONSIBILITIES—t0 comply with the prohibition on acts
of terror during armed conflicts, and with all human
rights and humanitarian standards in times of conflict,
civil disorder and peace.

(g) States of emergency and measures of derogation

555. The necessity of restricting certain human
rights in times of public emergency is acknowledged and
allowed for in human rights instruments. However, it
must be emphasized that some rights are so fundamental
that there may never be any derogation from treaty pro-
visions which protect them.

(1) Treaty provisions

556. Article 4 of the International Covenant on
Civil and Political Rights states that, during an officially
proclaimed public emergency which threatens the life of
the nation, States may take measures derogating from
their obligations under the Covenant. Such measures
must be:

(a) strictly required by the exigencies of the situation;
(b) not inconsistent with other obligations under
international law;

(¢) not discriminatory on grounds of race, colour,
sex, language, religion or social origin.

Other States parties to the Covenant must be advised im-
mediately, through the intermediary of the Secretary-
General of the United Nations, of the details of any such
derogation and, eventually, of its termination.

557. No derogation is permitted from those articles
of the Covenant which:

(a) protect the right to life (art. 6);
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(b) prohibit torture and other ill-treatment (art. 7);
(c) prohibit slavery and servitude (art. 8, paras. 1-2);

(d) prohibit imprisonment merely on the ground of
inability to fulfil a contractual obligation (art. 11);

{e) prohibit retroactive legislation (art.15);

(f) accord everyone the right to recognition as a per-
son before the law (art. 16);

(g) accord everyone the right to freedom of thought,
conscience and religion (art. 18).

558. The African Charter on Human and Peoples’
Rights contains no specific article entitling States to
derogate from its provisions. However, many of the pro-
visions contain ‘‘claw-back’ clauses which entitle
States to restrict rights to the extent permitted by domes-
tic law. An example is the right to free association
(art. 10), which is granted to every individual ‘‘provided
that he abides by the law’’.

559. Such ‘‘claw-back’ clauses do not provide for
the type of external supervision over State behaviour
stipulated in derogation provisions in the other treaties
discussed.

560. Article 27 of the American Convention on Hu-
man Rights states that, in time of war, public danger, or
other emergency threatening the independence or secu-
rity of a State party, it may take measures derogating
from its obligations under the Convention to the extent
and for the period of time strictly required by the exigen-
cies of the situation. As in the case of the International
Covenant on Civil and Political Rights, such measures
must not be inconsistent with other obligations under
international law, and must not be discriminatory on any
of the usual grounds.

561. Any State taking measures of derogation must
immediately inform the other States parties through the
Secretary-General of the Organization of American
States. They must be advised of the provisions sus-
pended, the reasons for the suspension, and the date set
for the termination of the suspension.

562. The American Convention permits no deroga-
tion from the guarantees listed above (para. 557) for the
International Covenant, except the one set out in sub-
paragraph (d). Nor is any derogation permitted from
those articles which:

(@)
(b)
()
(d)

(e) accord the right to participate in government
(art. 23).

563. Article 15 of the European Convention on Hu-
man Rights states that, in time of war or other public
emergency threatening the life of the nation, any State
may take measures derogating from its obligations under
the Convention to the extent strictly required by the exi-
gencies of the situation, provided that the measures are
not inconsistent with its other obligations under interna-
tional law.

protect family rights (art. 17);

accord the right to be given a name (art. 18);
protect the rights of the child (art. 19);
accord the right to a nationality (art. 20);



564. States taking measures of derogation must
keep the Secretary-General of the Council of Europe
fully informed of the measures it has taken and the rea-
sons for doing so. They must also inform the Secretary-
General when the measures have ceased to operate.

565. The European Convention permits no deroga-
tion from those articles which:

(a) protect the right to life (art. 2), although an excep-
tion is allowed in respect of deaths resulting from lawful
acts of war;

(b) prohibit torture and other ill-treatment (art. 3);

(c¢) prohibit slavery and servitude (art. 4, para. 1);

(d) prohibit retroactive legislation (art. 7).

(ii) Responsibilities of police

566. The promotion and protection of human rights
are especially difficult during armed conflicts or civil dis-
order. It is precisely at such times that States are likely to
take measures of derogation. When this occurs, law en-
forcement officials have an absolute responsibility:

(a) to respect and protect the hard core of non-
derogable rights—at all times and under all circum-
stances;

(b) to comply with those measures which remain for

the protection of all other human rights following meas-
ures of derogation taken by Governments.

B.
1.

3.

Concluding remarks

567. Various degrees of civil disorder and armed
conflict are identified in the instruments examined in this
chapter: civil disorder not amounting to armed conflict,
low-intensity and high-intensity non-international armed
conflict, and international armed conflict. However, it
should be recognized that most lawful and peaceful as-
semblies of people remain lawful and peaceful, and do
not turn into violent civil disorder. Similarly, most out-
breaks of violent civil disorder do not escalate into
armed conflict, and most civil wars do not escalate into
inter-State wars.

568. Nevertheless, it should be recognized that the
potential for escalation does exist in some cases, and that
police have a crucial role to play in preventing such es-
calation. When people are exercising their right to lawful
and peaceful assembly, it is the duty of police to assist
them in exercising that right, and to take the necessary
preventive action to ensure that violent civil disorder
does not occur. When civil disorder does occur, police
action can lead to a diminution, or an escalation, of that
disorder.

569. The ability of police to prevent disorder, and
to re-establish order quickly and humanely, depends on
the application of the most appropriate policing strategy
and tactics. Technical policing skills, and hence practical
training, in this area are of crucial importance.

International standards on armed conflicts and civil disorder—Practical application

Practical steps for implementing international standards

armed conflicts.

military.

ARMED CONFLICTS:

All Civilian Police Officials

Undergo training in the requirements of human rights and humanitarian law during

Undergo training in first aid, disaster management and civil-defence procedures.

Learn your agency’s strategies for the maintenance of order and protection of the ci-
vilian population during periods of conflict.

Cooperate closely with medical services, fire-fighters, civilian authorities and the

Pay special attention to the special needs of particularly vulnerable groups during
such periods, including refugees and displaced persons, children and the injured.
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ARMED CONFLICTS:

Civilian police commanders and supervisors

Provide for training for all officers in the requirements of human rights and humani-
tarian law during armed conflicts.

Provide for training in first aid, disaster management and civil-defense procedures.

Develop clear strategies for the maintenance of order and protection of the civilian
population during periods of conflict.

Develop standard emergency cooperative procedures for coordinated action with
medical services, fire-fighters, civilian authorities and the military.

Issue clear instructions on the civilian status of police during armed conflicts.

ARMED CONFLICTS:

Police incorporated into armed forces during conflicts

Learn, and apply, the ‘‘soldier’s rules’’:*

1. Be a disciplined soldier. Disobedience of the laws of war dishonours your army
and yourself, and causes unnecessary suffering. Far from weakening the enemy’s will
to fight, it often strengthens it.

2. Fight only enemy combatants and attack only military objectives.
3. Destroy no more than your mission requires.

4. Do not fight enemies who are put out of action (hors de combat) or who surren-
der. Disarm them and hand them over to your superior.

5. Collect and care for the wounded and sick, be they friend or foe.
6. Treat all civilians, and all enemies in your power, with humanity.

7.  Prisoners of war must be treated humanely and are bound to give information
only as to their identity. No physical or mental torture of prisoners of war is permit-
ted.

8. Do not take hostages.
9. Abstain from all acts of vengeance.

10.  Respect all persons and objects bearing the emblem of the Red Cross or the
Red Crescent, the white flag of truce, or emblems designating cultural property.

11.  Respect other people’s property. Looting is prohibited.

12.  Endeavour to prevent any breach of the above rules. Report any violation to
your superior. Any breach of the laws of war is punishable.

* Source: International Committee of the Red Cross.
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C1viL DISORDER:

All Police Officials

Adopt community-policing strategies, and monitor levels of social tension between
various groups in society, and between those groups and the authorities.

Be alert as to any preparations for unlawful demonstrations.

Be tolerant of unlawful, but peaceful, non-threatening assemblies, so as not to esca-
late the situation unnecessarily.

Establish contacts with representatives, and individuals in the crowd.

Where it is necessary to disperse a crowd, always leave a clear and obvious corridor
of escape.

Deal with a crowd as a group of independently thinking individuals, not as a single-
minded mass.

Avoid unnecessarily provocative tactics.
Develop crowd-control techniques which minimize the need for the use of force.

Enrol in training programmes to improve your skills in first aid, self-defence, the use
of defensive equipment, the use of non-lethal weapons, the use of firearms, crowd be-
haviour, conflict resolution and personal stress management.

Acquire, and practice the use of, defensive equipment, including shields, bulletproof
vests, helmets and non-lethal instruments.

Acquire, practice and utilize a range of means for the differentiated use of force, in-
cluding non-lethal incapacitating weapons.

Study, and employ, techniques for persuasion, mediation and negotiation.

Plan in advance for the gradual, progressive use of force, beginning with non-violent
means.

CrviL DISORDER:

Command and Supervisory Officials

Issue clear standing orders on respect for peaceful, free assembly.

Introduce community-policing strategies, and monitor levels of social tension be-
tween various groups in society, and between those groups and the authorities.

Instruct officials to be tolerant of unlawful, but peaceful, non-threatening assemblies,
50 as not to escalate the situation unnecessarily. The paramount objectives to be re-
membered in developing crowd-control strategies are the maintenance of order and
safety, and the protection of human rights, not the enforcement of legal technicalities
regarding permits, or unlawful but non-threatening behaviour.

Establish and enforce clear standing orders on the use of force and firearms.

Provide for regular training in first aid, self-defence, the use of defensive equipment,
the use of non-lethal weapons, the use of firearms, crowd behaviour, conflict reso-
lution, stress management, and persuasion, mediation and negotiation.

Acquire and issue defensive equipment, including helmets, shields, bulletproof vests,
gas masks, and bulletproof vehicles.

Acquire and issue non-lethal incapacitating and crowd-dispersal instruments.

Acquire the broadest possible range of means for the differentiated use of force.
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firearms.

age or risk.

Establish clear reporting guidelines for every incident involving the use of force and
Strictly regulate the control, storage and issuing of firearms, including procedures
for ensuring that officers are accountable for arms and ammunition issued to them.

Prohibit the use of weapons and ammunition which cause unwarranted injury, dam-

Develop strategies which will reduce the risk of officers being forced to use firearms.

2.

Hypothetical exercises
Exercise 1

You have received information that there is to be a
demonstration against racial discrimination in the town
you police. There has been communication between po-
lice and the organizers of the demonstration, and it has
been learned that there will be more than 10,000 people
participating, and that their intention is to hold a peace-
ful, non-violent demonstration.

A route has been agreed with the organizers of the
demonstration, and this will take participants through the
centre of the town to the Town Hall, where a petition
will be presented to the Mayor. The Mayor will then
make a speech to the assembled people. The demonstra-
tors will be escorted by police in ordinary uniform (i.e.
not equipped with defensive shields and helmets) as they
progress through the town. You have also agreed with
the organizers that the police operation will be tolerant
and low-profile.

Two days before the demonstration is due to take
place, you receive intelligence that extremist political
groups, opposed to the demonstration, intend to confront
the demonstrators as they approach the Town Hall and to
disrupt the proceedings. They hope to provoke serious
disorder in order to discredit the purposes of the demon-
stration. Members of the extremist groups refuse to have
any dialogue with police and it is difficult to find out
much more about their plans, although it is estimated
that they will be about 700 in number.

It has been decided as a matter of policy that the dem-
onstration should be allowed to proceed, and that the
right of the demonstrators to peaceful assembly should
be protected. The following is the policy framework
within which the policing of demonstrations of this na-
ture is carried out:

(a) Public order is to be maintained, with due respect
for human rights.

(b) Disturbances of public order and violations of the
law will not be tolerated.

(¢) Those responsible for breaches of the public order
or lawbreaking will be arrested, unless their arrest at that
time would provoke a serious escalation of the situation.

(d) Force may not be used unless there is an immedi-
ate threat to the life or safety of any person, or unless it
is strictly necessary for the purposes of arrest or to pre-
vent serious public disorder.
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(¢) The use of firearms is forbidden except when
there is imminent threat of death or serious injury.

AssIGNMENT: Taking into account the above information
on the developing situation, and the policy frame-
work:

1.
tion.

Prepare a plan for the policing of the demonstra-

2. State the number of police officials you would
deploy.

3. Stipulate the nature and quantity of any special
equipment you would issue, or have available for issue,
to police officials.

4. Describe the police command structure that
would be in place for the command and control of the
situation.

5. State broadly what the responsibilities of each
level of command would be.

6. Describe the tactics you would use for policing
the situation and how these would enable you to meet
policing objectives.

7. State what facts you would communicate—and
why—to the organizers of the demonstration about the
intentions of the organizers of the extremist counter-
demonstration.

8. Formulate that part of the briefing you would
give to police officials on the use of force, arrest and
general respect for human rights and humanitarian prin-
ciples. What would your instructions be on care and
treatment of injured demonstrators?

Exercise 2

Consider the following provisions of the International
Covenant on Civil and Political Rights:

—article 6 (right to life);

—article 7 (prohibition of torture and other ill-
treatment);

—article 9 (right to liberty and security of the per-
son);

—article 10 (right to humane treatment as a detainee);

—article 14 (right to a fair trial);



Consider also the provisions of article 3 common to
the 1949 Geneva Conventions.

Write a code of conduct for police officials setting out
instructions and guidelines on dealing with civil disor-
der, so that officials are made completely aware of rel-
evant human rights and humanitarian standards with
which they must comply in such situations.

Exercise 3

For the purposes of discussion, imagine that a series
of violent disturbances has taken place in various parts
of your country. The disturbances have arisen because of
conflict between two ethnic groups. The members of one
group, which is the minority group, feel that they suffer
discrimination at the hands of members of the majority
group. The disturbances have resulted in casualties
among police and participants.

During the last incident, a large number of serious
casualties among participants in the disturbance was
caused by police overreacting and using excessive force.
This has provoked a hostile reaction against the police
by the news media, some politicians, and members of
the public from both ethnic groups.

The Government has since introduced economic, so-
cial and political measures designed to deal with griev-
ances felt by the minority group, but there is strong po-
litical pressure on the police to introduce internal
changes and reforms so that they deal with civil disorder
more effectively and humanely.

As a member of a working group appointed by your
chief of police:

1. Draft a brief statement of policy on the policing
of civil disorder, setting out what the basic approach
should be, and the broad objectives.

2. Draft brief guidelines for senior police officers,
based on the policy statement, to which they must refer
when planning strategy and tactics for the policing of
particular incidents of civil disorder.

3. On the basis of the policy statement and guide-
lines you have drafted, draft terms of reference to be
given to the officer in charge of training in your police
force, for training all levels of police officials in the
strategy and tactics of policing civil disorder.

107

3. Topics for discussion

1. Why do you think it has been generally agreed
that, in armed conflict, the right of belligerents to adopt
means of injuring the enemy is not unlimited? If you are
fighting an enemy, why should you not be able to adopt
any means you choose to injure him?

2. Consider and discuss some of the moral dilem-
mas facing a police official who is serving in a country
which has been occupied by an enemy occupying Power.

3. International humanitarian standards on non-
international armed conflicts seek to protect those taking
no active or direct part in hostilities. Protection is given
to those actually taking part in hostilities in the prohibi-
tion on ordering that there shall be no survivors in Addi-
tional Protocol II to the 1949 Geneva Conventions. Are
there any advantages in extending some form of protec-
tion to fighters in respect of the conduct of such hostil-
ities, as has been done in the rules on international armed
conflict?

4. In what ways could a code of conduct setting out
rules of behaviour during civil disorder assist police?

5. Which hard-core non-derogable rights are most
likely to be violated during armed conflict or serious
civil disorder? Why are these human rights violated in
such circumstances?

6. Why should the human rights of persons who
have committed acts of terrorism, or who are suspected
of committing acts of terrorism, be respected?

7. In what ways could police assist people in exer-
cising their right to peaceful assembly?

8.  What are the advantages and disadvantages of us-
ing the following in dealing with civil disorder: tear-gas;
baton rounds (rubber or plastic bullets); water-cannon?

9. If a senior police officer commanding the polic-
ing operation at the scene of a serious riot orders a baton
charge against a crowd of people, what are the ways in
which he can remain in command and control of the
sttuation to ensure that police officers do not use exces-
sive force in following his orders?

10. There are advantages in having specially trained
police units whose only function is to deal with civil dis-
order. There are also disadvantages. What are these and
how can they be overcome?

11.  Can the misuse of weapons intended to be non-
lethal (such as tear-gas and rubber bullets) cause fatal-
ities and serious injuries? How? How can these be pre-
vented?
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CHAPTER XVI

POLICE AND THE PROTECTION OF JUVENILES

Chapter Objectives

To give users of the manual a basic understanding of the interna-
tional human rights standards applying to juveniles in contact with the
criminal justice system, and to sensitize them to the importance of protect-
ing all children from abuse, and of measures to prevent juvenile crime.

Essential Principles

Children are to benefit from all the human rights guarantees avail-
able to adults. In addition, the following rules shall be applied to children:

Children shall be treated in a manner which promotes their sense of dig-
nity and worth; which facilitates their reintegration into society;
which reflects the best interests of the child; and which takes into ac-
count the needs of a person of that age.

Children shall not be subjected to torture; to cruel, inhuman or degrading
treatment or punishment; to corporal punishment; or to life-
imprisonment without possibility of release.

Detention or imprisonment of children shall be an extreme measure of last
resort, and shall be for the shortest possible time.

Children shall be separated from adult detainees.

Detained children shall be allowed to receive visits and correspondence
from family members.

A minimum age for criminal responsibility shall be established.

Non-judicial proceedings and alternatives to institutional care shall be
provided for.

The child’s privacy shall be respected, and complete and secure records
are to be maintained and kept confidential.

The use of physical restraints and force on children is to be exceptional,
and employed only when all other control measures have been ex-
hausted and have failed, and only for the shortest possible time.

Weapons shall not be carried in juvenile institutions.
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suited for that purpose.

shall be provided for.

jury or death.

Discipline shall respect the child’s dignity, and shall instil a sense of jus-
tice, self-respect and respect for human rights in the child.
Officials dealing with juveniles shall be specially trained and personally

Periodic, as well as unannounced, visits of inspectors to juvenile facilities

Parents are to be notified of any arrest, detention, transfer, sickness, in-

A. International standards on police
and the protection of juveniles—
Information for presentations

1. Introduction

570. Juveniles are entitled to all the rights and
freedoms discussed in the preceding chapters of
this manual. For example, they are not to be sub-
jected to arbitrary arrest; they must be treated hu-
manely if detained and must not be tortured; and
all the limitations on the use of force by police are
applicable to them.

571. In addition, juveniles are protected by in-
struments expressing international standards which
take into account their special status and needs.
The international community, through the United
Nations, acknowledges the importance of:

(a) protecting the well-being of all juveniles
who come into conflict with the law;

(b) protecting juveniles against abuse, neglect
and exploitation;

(c¢) taking special measures to prevent delin-
quency by juveniles.

In this latter respect, it is recognized that labelling
a young person a ‘‘delinquent’ or a ‘‘criminal’
often contributes to the development of a consist-
ent pattern of antisocial and undesirable behaviour
by that young person.

572. Effective and humane law enforcement
and crime prevention are dependent on police
awareness of, and compliance with, law and best
practice on the protection of juveniles and the pre-
vention of juvenile delinquency. This law and this
practice, as expressed in international instruments,
are considered below.

2. General aspects of police and the protection
of juveniles

(a) Fundamental principles

573. The principles of securing the well-being
of juveniles and the diversion of juveniles from the
criminal justice system are fundamental to human

rights and the protection of juveniles. They are also
fundamental to the prevention of juvenile delin-
quency. All the detailed provisions to be consid-
ered in this chapter are derived from these princi-
ples.

(b) Specific provisions on human rights, police
and the protection of juveniles

574. The provisions of five instruments set-
ting out international standards relating to juveniles
are considered below. However, reference should
also be made to chapters XII and XIII above,
where specific provisions on arrest and detention
of juveniles are considered in the context of stand-
ards on arrest and detention generally.

(i) United Nations Standard Minimum Rules
for the Administration of Juvenile Justice
(Beijing Rules)

575. The Beijing Rules are set out in a de-
tailed instrument of 30 rules contained in six parts:
““‘General principles’’, ‘‘Investigation and prosecu-
tion”’, ‘‘Adjudication and disposition’’, Non-
institutional treatment’’, ‘‘Institutional treatment’’
and ‘‘Research, planning, policy formulation and
evaluation’”.

576. PART ONE (GENERAL PRINCIPLES) contains
nine rules. Those of direct relevance to law en-
forcement officials may be summarized as follows:

577. Rule 1 sets out ‘‘fundamental perspec-
tives’’ which require:

(a) Member States to further the well-being of
the juvenile;

(b) Member States to develop conditions that
will ensure for the juvenile a meaningful life in the
community, and foster a process of personal devel-
opment and education that is as free from crime
and delinquency as possible;

(c) positive measures that involve the mobiliza-
tion of all possible resources, including the family,
the community and community institutions, and
schools, for the purpose of promoting the well-
being of the juvenile, with a view to reducing the
need for intervention under the law, and of effec-
tively, fairly and humanely dealing with juveniles
in conflict with the law;



(d) juvenile justice to be conceived as an integral part
of the national development process of each country;

(e) the Rules to be implemented in the context of
economic, social and cultural conditions prevailing in
each Member State;

(f) juvenile justice services to be systematically de-
veloped and coordinated with a view to improving and
sustaining the competence of personnel involved in the
services.

578. Under rule 2, a juvenile is defined as

a child or young person who, under the respective legal systems, may
be dealt with for an offence in a manner which is different from an
adult.

The commentary to rule 2 points out that age limits de-
pend on, and are explicitly made dependent on, each re-
spective legal system, thus fully respecting the eco-
nomic, social, political, cultural and legal systems of
each Member State.

579. Rule 3 requires the relevant provisions of the
Rules to be applied not only to juvenile offenders, but
also to juveniles who may be tried for behaviour not
punishable if committed by an adult. In particular, ef-
forts are to be made to extend the principles embodied in
the Rules to juveniles who are dealt with in welfare and
care proceedings.

580. Rule 4 concerns the age of criminal respon-
sibility and requires those legal systems which recognize
the concept not to set the beginning of that age at too
low a level, ‘‘bearing in mind the facts of emotional,
mental and intellectual maturity’’.

581. Rule 5 sets out the aims of juvenile justice,
which are to emphasize the well-being of the juvenile
and to ensure that any reaction to juvenile offenders is
always in proportion to the circumstances of both the of-
fenders and the offence.

582. The question of proportionality of the reaction
to juvenile offenders is expanded on in the commentary
to rule 5, which states:

. . . The response to young offenders should be based on the consid-
eration not only of the gravity of the offence but also of personal cir-
cumstances. The individual circumstances of the offender (for exam-
ple social status, family situation, the harm caused by the offence or
other factors affecting personal circumstances) should influence the
proportionality of the reaction (for example by having regard to the
offender’s endeavour to indemnify the victim or to her or his willing-
ness to turn to a wholesome and useful life).

583. Rule 6 concerns scope of discretion. It requires
appropriate scope for discretion to be allowed at all
stages of proceedings and at the different levels of ju-
venile justice administration, including investigation,
prosecution, adjudication and the follow-up of disposi-
tions. Those who exercise discretion are to be specially
qualified or trained to exercise it judiciously.

584. The commentary to rule 6 emphasizes the need
to:
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(a) permit the exercise of discretionary power at all
significant levels of processing, so that those who make
determinations can take the action deemed to be most
appropriate in each individual case;

(b) provide checks and balances in order to curb any
abuses of discretionary power;

(c) safeguard the rights of the young offender.

585. The rights of juvenile offenders are specifi-
cally referred to in rule 7. This requires basic procedural
safeguards such as:

—the presumption of innocence;

—the right to be notified of charges;

—the right to remain silent;

—the right to counsel;

—the right to the presence of a parent or guardian;

—the right to confront and cross-examine witnesses;
and

—the right to appeal to a higher authority to be guar-
anteed at all stages of proceedings.

586. Rule 8 is designed to protect the right to pri-
vacy. Under this provision, the juvenile’s right to pri-
vacy is to be respected at all stages in order to avoid
harm being caused to her or him by undue publicity or
by the process of labelling. In principle, no information
that may lead to the identification of a juvenile offender
may be published.

587. ParT Two (INVESTIGATION AND PROSECUTION)
contains four rules, which may be summarized as fol-
lows:

588.
that:

Rule 10 concerns initial contact and stipulates

(a) upon apprehension of a juvenile, her or his par-
ents or guardian are to be notified immediately. Where
immediate notification is not possible, it is to be made as
soon as possible after apprehension;

(b) a judge or other competent official or body is to
consider the issue of release without delay;

(c) contacts between a law enforcement agency and a
juvenile offender are to be managed in such a way as to
respect the legal status of the juvenile, promote the well-
being of the juvenile and avoid harm to her or him, with
due regard to the circumstances of the case.

589. The commentary to rule 10 states that involve-
ment in juvenile justice processes in itself can be ‘‘harm-
ful’’ to juveniles and requires the term ‘‘avoid harm’’ to
be broadly interpreted. It points out that this is especially
important in the initial contact with law enforcement
agencies, which might profoundly influence a juvenile’s
attitude towards the State and society. The commentary
emphasizes that compassion and kind firmness are im-
portant in these situations.

590. Rule 11 requires consideration to be given,
wherever appropriate, to dealing with juvenile offenders
without resorting to formal trial. The police and other



agencies dealing with juvenile cases are to be empow-
ered to dispose of such cases, at their discretion, without
recourse to formal hearings.

591. The commentary to rule 11 points out that di-
version, involving removal from criminal justice pro-
cessing and redirection to community support services,
is commonly practised in many legal systems. It adds
that, in many cases, non-intervention is the best re-
sponse, and that diversion at the outset and without re-
ferral to alternative (social) services may be the optimal
response. This is especially the case in respect of non-
serious offences and where the family or other informal
social control institutions have reacted, or are likely to
react, in an appropriate and constructive manner.

592. The importance of securing the consent of the
young offender (or the parent or guardian) to recom-
mended diversionary measures is stressed.

593. Rule 12 requires police officers who fre-
quently or exclusively deal with juveniles, or who are
primarily engaged in the prevention of juvenile crime, to
be specially instructed and trained. In large cities, special
police units are to be established to deal with juvenile of-
fenders and the prevention of juvenile crime.

594. The commentary to rule 12 points out that, as
police are the first point of contact with the juvenile jus-
tice system, it is important that they act in an informed
and appropriate manner.

595. With reference to specialized police units in
cities, the commentary states that an increase in juvenile
crime has been associated with the growth of large cities
and that such units are indispensable not only for imple-
menting provisions of the Rules, but also for improving
the prevention and control of juvenile crime.

596. Rule 13 requires detention pending trial to be
used only as a measure of last resort and for the shortest
possible period of time. While in detention, juveniles are
to be kept separate from adults and receive care, protec-
tion and all necessary assistance that they may require in
view of their age, sex and personality.

597. The commentary to rule 13 emphasizes the
danger of ‘‘criminal contamination’” of juveniles while
in detention pending trial and stresses the need for alter-
native measures.

598. PaArRT THREE (ADJUDICATION AND DISPOSITION)
contains nine rules, the provisions of most of which are
not directly relevant to police officials.

599. Rule 14 requires competent authorities to adju-
dicate according to the principles of a fair and just trial
when there has been no diversion under rule 11. Rule 15
requires the juvenile to have the right to be represented
by a legal adviser throughout the proceedings, and the
parents or guardian to be entitled to participate in the
proceedings.

600. Rule 16 requires social inquiry reports on ju-
venile offenders to be available to competent authorities
prior to sentence, and rule 17 lays down detailed guiding
principles for such authorities in adjudication and dispo-
sition. Rule 18 sets out various disposition measures, and
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rule 19 requires the least possible use of institutionaliza-
tion.

601. Rule 20 seeks to avoid unnecessary delay and
requires each case, from the outset, to be handled expe-
ditiously.

602. Rule 21 requires records of juvenile offenders
to be kept strictly confidential and closed to third parties.
Access to such records is to be limited to persons di-
rectly concerned with the disposition of the case at hand
or other duly authorized persons.

603. The commentary to rule 21 states that the rule
attempts to achieve a balance between conflicting inter-
ests connected with records or files: those of the police,
prosecution and other authorities in improving control,
versus the interests of the juvenile offender.

604. Rule 22 stresses the need for professional
training to establish and maintain the professional com-
petence of all personnel dealing with juvenile cases.

605. PART FOUR (NON-INSTITUTIONAL TREATMENT) and
PART FIVE (INSTITUTIONAL TREATMENT) contain seven rules
between them, none of which has direct relevance to po-
lice officials in their usual law enforcement or crime pre-
vention roles. However, in some jurisdictions, police of-
ficials are involved in programmes for the rehabilitation
of juvenile offenders within the community.

606. PART Six (RESEARCH, PLANNING, POLICY FORMULA-
TION AND EVALUATION) consists of rule 30. This requires
efforts to be made to:

(a) organize and promote necessary research as a ba-
sis for effective planning and policy formulation;

(b) review and appraise periodically the trends, prob-
lems and causes of juvenile delinquency and crime, as
well as the varying particular needs of juveniles in cus-
tody;

(c) establish a regular evaluative research mechanism
built into the system of juvenile justice administration,
and collect and analyse relevant data for assessment, and
for improvement and reform of the administration.

607. The commentary to rule 30 points out the im-
portance of mutual feedback between research and poli-
cy, and the fact that constant appraisal of the needs of ju-
veniles, as well as of the trends and problems of
delinquency, is a prerequisite for improving the methods
of formulating policies and establishing interventions.

(i1) United Nations Guidelines for the Prevention of
Juvenile Delinquency (Riyadh Guidelines)

608. The Riyadh Guidelines are set out in a detailed
instrument of 66 paragraphs contained in seven parts:
‘‘Fundamental principles’’, ‘‘Scope of the Guidelines’’,
“‘General prevention’’, ‘‘Socialization processes’’, ‘So-
cial policy’’, ‘‘Legislation and juvenile justice admin-
istration’” and ‘‘Research, policy development and coor-
dination”’.

609. Part I (FUNDAMENTAL PRINCIPLES) contains six
paragraphs. In summary, these state that:



(a) the prevention of juvenile delinquency is an es-
sential part of crime prevention in society;

(b) the successful prevention of juvenile delinquency
requires efforts on the part of the entire society;

(c) for the purpose of the interpretation of the Guide-
lines, a child-centred orientation should be pursued;

(d) in implementing the Guidelines, in accordance
with national legal systems, the well-being of young per-
sons from their early childhood should be the focus of
any prevention programime;

(e) the need for progressive delinquency-prevention
policies and the elaboration of measures should be
recognized. These should avoid criminal action against a
child for behaviour that does not seriously harm the
child or others. The policies and measures should
include:

(i) the provision of opportunities to meet the vary-
ing needs of young persons;

(ii) specialized philosophies and approaches for de-
linquency prevention;

(iii) official intervention to be pursued in the overall
interest of the young person and guided by fair-
ness and equity;

(iv) safeguarding the well-being, development, rights
and interests of all young persons;

(v) consideration that youthful conduct not con-
forming to overall social norms is often part of
the maturation process and tends to disappear
spontaneously with the transition to adulthood;

(vi) awareness that labelling a young person as ‘‘de-
viant’’ or ‘‘delinquent’’ often contributes to the
development of a consistent pattern of undesir-
able behaviour by that person;

(f) community-based services and programmes
should be developed for the prevention of juvenile delin-
quency.

610. Part II (ScorE oF THE GUIDELINES) contains
paragraphs 7 and 8, which state that:

(a) the Guidelines should be interpreted and imple-
mented within the broad framework of the Universal
Declaration of Human Rights and other instruments, in-
cluding the International Covenant on Civil and Political
Rights, the Convention on the Rights of the Child and
the United Nations Standard Minimum Rules for the Ad-
ministration of Juvenile Justice;

(b) the Guidelines should also be implemented in the
context of the economic, social and cultural conditions
prevailing in each Member State.

611. PartIII (GENERAL PREVENTION) consists of para-
graph 9, which has nine subparagraphs. In summary, it
requires comprehensive prevention plans to be instituted
at every level of government and to include:

(a) analyses of the problem and inventories of pro-
grammes, services and resources available;

(b) well-defined responsibilities for the qualified
agencies, institutions and personnel involved in preven-
tive efforts;
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(¢) mechanisms for the coordination of prevention
efforts between governmental and non-governmental
agencies;

(d) policies, programmes and strategies to be con-
tinuously monitored and evaluated during implementa-
tion;

(e) methods for effectively reducing the opportunity
to commit delinquent acts;

(f) community involvement through a wide range of
services and programmes;

(g) close cooperation between various levels of gov-
ernment, the private sector, representative citizens of the
community, child-care agencies, and law enforcement
and judicial agencies in taking action to prevent juvenile
crime;

(h) youth participation in delinquency-prevention
policies and processes, including youth self-help and
victim compensation and assistance programmes;

(i) specialized personnel at all levels.

612. PART IV (SOCIALIZATION PROCESSES) contains 335
paragraphs under the subheadings ‘‘Family’’, ‘‘Educa-
tion”’, “‘Community’’ and ‘‘Mass media’’. They require
emphasis to be placed on preventive policies facilitating
the successful socialization and integration of all chil-
dren and young persons. Those guidelines of particular
relevance to law enforcement officials and agencies may
be summarized as follows:

(a) Family:

—Every society should place a high priority on the
needs and well-being of the family.

(b) Education:

—7Young persons and their families should be in-
formed about the law and their rights and respon-
sibilities under the law, as well as the universal
value system, including United Nations instru-
ments.

—Special attention should be given to comprehensive
policies and strategies for the prevention of alco-
hol, drug and other substance abuse by young per-
sons.

(¢) Community:

—Community-based services and programmes
which respond to the special needs and concerns
of young persons, and which offer counselling
and guidance, should be developed or strength-
ened.

—Special facilities should be set up to provide shelter
for young persons who are no longer able to live at
home or who do not have homes.

—Services and assistance should be provided to deal
with difficulties experienced by young persons.
These should include programmes for young drug
abusers which emphasize care, counselling and as-
sistance.

—Government agencies should take responsibility
and provide services for homeless or street chil-
dren. Information about local facilities, accommo-



dation and other sources of help should be made
readily available to young persons.

613. PArRT V (SOCIAL POLICY) contains seven para-
graphs. Those of significance to law enforcement offi-
cials and agencies may be summarized as follows:

(@) Government agencies should give high priority to
plans and programmes for young persons.

(b) The institutionalization of young persons should
be a measure of last resort and for the minimum neces-
sary period.

(¢) Programmes to prevent delinquency should be
planned and developed on the basis of reliable research
findings, and periodically monitored, evaluated and ad-
justed accordingly.

(d) Information should be disseminated to the profes-
sional community and the public about the sort of behav-
iour or situation which indicates or may result in physi-
cal and psychological victimization, harm and abuse, as
well as exploitation, of young persons.

(e) Governments should begin or continue to explore,
develop and implement policies, measures and strategies
within and outside the criminal-justice system to prevent
domestic violence against young persons and to ensure
fair treatment to these victims of domestic violence.

614. Part VI (LEGISLATION AND JUVENILE JUSTICE AD-
MINISTRATION) contains eight paragraphs. Some make
stipulations on enforcement or are otherwise relevant to
police officials. In summary, these require:

(a) governments to enact and enforce laws and pro-
cedures to promote and protect the rights and well-being
of all young persons;

(b) legislation preventing the victimization, abuse,
exploitation and use for criminal activities of children
and young persons to be enacted and enforced;

(¢) no child or young person to be subjected to harsh
or degrading correction or punishment at home, in
schools or in any other institution;

(d) legislation and enforcement aimed at restricting
and controlling accessibility of weapons to children and
young persons to be pursued;

(e) legislation to be enacted to ensure that conduct
not considered an offence if committed by an adult is not
considered an offence if committed by a young person,
in order to prevent stigmatization and criminalization of
young persons;

(f) law enforcement personnel of both sexes to be
trained to respond to the special needs of young persons,
and to be familiar with and use programmes and referral
possibilities for the diversion of young persons from the
criminal-justice system;

(g) legislation to be enacted and strictly enforced to
protect children and young persons from drug abuse and
drug traffickers.

615. PartT VII (RESEARCH, POLICY DEVELOPMENT AND
COORDINATION) contains seven paragraphs. Those relevant
to law enforcement officials and agencies may be sum-
marized as follows:
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(a) Efforts should be made and mechanisms estab-
lished to promote interaction and coordination between
economic, social, educational and health agencies and
services, the justice system, youth, community and de-
velopment agencies, and other relevant institutions.

(b) The exchange of information, experience and ex-
pertise gained through programmes and initiatives relat-
ing to youth crime, delinquency prevention and juvenile
justice should be intensified at national, regional and
international levels.

(c) Regional and international cooperation on matters
of youth crime, delinquency prevention and juvenile jus-
tice involving practitioners, experts and decision makers
should be further developed.

(d) Collaboration should be encouraged in undertak-
ing research with respect to effective modalities for
youth crime and juvenile delinquency prevention, and
the findings of such research should be disseminated and
evaluated. :

(iii) United Nations Rules for the Protection of Ju-
veniles Deprived of their Liberty

616. These Rules are set out in a detailed instru-
ment of 87 rules contained in five sections: ‘‘Fundamen-
tal perspectives’’, ‘‘Scope and application of the Rules”’,
“‘Juveniles under arrest or awaiting trial’’, ‘‘The man-
agement of juvenile facilities’’ and ‘‘Personnel’’.

617. The instrument applies to all types and forms
of detention facilities in which juveniles are deprived of
their liberty. However, the bulk of its provisions are
more relevant to institutions where juveniles are detained
on a longer-term basis for treatment and rehabilitation
than to detention in police custody. Detention of ju-
veniles by police is usually of short duration and for rea-
sons connected with the immediate protection of the ju-
venile or the investigation of crime,

618. Those principles and provisions which are of
interest to law enforcement officials, or which have
greater relevance to the treatment of juveniles detained
by police, are considered below.

619. SecTioN I (FUNDAMENTAL PERSPECTIVES) contains
10 rules. Those relevant to detention by police may be
summarized as follows:

(a) The juvenile-justice system should uphold the
rights and safety and promote the physical and mental
well-being of juveniles.

(b) Deprivation of the liberty of a juvenile should be
a disposition of last resort and for the minimum neces-
sary period.

(¢) The Rules should be applied impartially and with-
out discrimination on any of the usual grounds, such as
race, colour, sex, language, or religion. The religious and
cultural beliefs and practices of a juvenile should be re-
spected.

(d) Juveniles not fluent in the language spoken by the
personnel of the detention facility should have the right
to the services of an interpreter.



620. SectioN II (SCOPE AND APPLICATION OF THE
RuULEs) contains six rules. The first provides the follow-
ing definitions:

(a) A juvenile is every person under the age of 18, the age limit be-
low which it should not be permitted to deprive a child of his or her
liberty should be determined by law;

(b) The deprivation of liberty means any form of detention or im-
prisonment or the placement of a person in a public or private custo-
dial setting, from which this person is not permitted to leave at will,
by order of any judicial, administrative or other public authority.

621.
follows:

The remaining rules may be summarized as

(a) The deprivation of liberty should be effected in
conditions and circumstances which ensure respect for
the human rights of juveniles.

(b) Juveniles deprived of their liberty shall not for
any reason related to their status be denied the civil, eco-
nomic, political, social or cultural rights to which they
are entitled.

(c) The protection of the rights of juveniles with spe-
cial regard to the legality of the execution of the deten-
tion measures shall be ensured by the competent author-

ity.

(d) The Rules apply to all types and forms of deten-
tion facilities in which juveniles are deprived of their lib-
erty.

(¢) The Rules shall be implemented in the context of
the economic, social and cultural conditions prevailing
in each Member State.

622. SecTioN III (JUVENILES UNDER ARREST OR AWAIT-
ING TRIAL) contains two rules, both of which reassert the
presumption of innocence in respect of accused but un-
convicted people. The provisions of these rules may be
summarized as follows:

(a) Juveniles who are detained under arrest or await-
ing trial are presumed innocent and shall be treated as
such.

(b) Detention before trial shall be avoided to the ex-
tent possible and limited to exceptional circumstances.

(¢) When juveniles are, nevertheless, detained under
arrest or awaiting trial, courts and investigative bodies
shall give the highest priority to the most expeditious
processing of such cases to ensure the shortest possible
period of detention.

(d) Untried detainees should be separated from con-
victed juveniles.

(e) Juveniles should have the right to legal counsel
and be enabled to apply for free legal aid where such aid
is available.

() Juveniles should be able to communicate regu-
larly with their legal advisers, under conditions of pri-
vacy and confidentiality.

(g) Juveniles should have the opportunity to pursue
work, with remuneration, and to continue education or
training, but should not be required to do so.

(h) Work, education or training should not cause the
continuation of detention.
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(#) Juveniles should be provided with such materials
for their leisure and recreation as are compatible with the
interests of the administration of justice.

(/) Untried juveniles should benefit from such other
provisions as are necessary and appropriate, given the re-
quirements of the presumption of innocence, the dura-
tion of detention, and the legal status and circumstances
of the juvenile.

623. SecTioN IV (THE MANAGEMENT OF JUVENILE FA-
CILITIES) contains 62 detailed rules under 14 subheadings:
““‘Records’’, ‘‘Admission, registration, movement and
transfer’’, ‘‘Classification and placement’’, ‘‘Physical
environment and accommodation’’, ‘‘Education, voca-
tional training and work’’, ‘‘Recreation’’, ‘‘Religion’’,
““Medical care’’, ‘‘Notification of illness, injury and
death”’, ‘‘Contacts with the wider community’’, *‘Limi-
tations of physical restraint and the use of force’’, Disci-
plinary procedures’’, ‘‘Inspection and complaints’” and
‘‘Return to the community’’.

624. Section IV sets out standards for the detention
of juveniles on a longer-term basis for treatment or reha-
bilitation. As such, it has no direct relevance to the treat-
ment of juveniles in police custody. For standards on the
treatment of juveniles in police custody, reference
should be made to chapter XIII of the manual, on Deten-
tion, and to relevant provisions of the instruments dis-
cussed in the present chapter—for example, those relat-
ing to juveniles under arrest or awaiting trial, set out in
paragraph 622,

625. It is important, however, to emphasize one
particular provision of section IV of the present Rules,
namely the requirement in rule 56 that the family or
guardian of a juvenile be notified immediately of:

(a) his or her death in detention;

(b) illness requiring transfer to an outside medical fa-
cility;

(c) a condition requiring clinical care within the de-
tention facility for more than 48 hours.

626. SEecTION V (PERSONNEL) contains seven detailed
rules on such matters as the qualifications, selection,
training and conduct of staff in institutions established
for the treatment and rehabilitation of juveniles.

(iv) Convention on the Rights of the Child

627. This important Convention comprises 54 arti-
cles providing comprehensive protection for children.

628. The preamble to the Convention:

(a) recalls that the Universal Declaration of Human
Rights proclaims that childhood is entitled to special
care and assistance;

(b) recognizes that, in all countries of the world,
there are children living in exceptionally difficult condi-
tions who need special consideration.

629. A child is defined in article 1 of the Conven-

tion as:



. every human being below the age of eighteen years unless, under
the law applicable to the child, majority is attained earlier.

630. Article 2 requires States parties to ensure the
rights set forth in the Convention to each child within
their jurisdiction, without discrimination on any of the
usual grounds, such as race, colour, sex, language or reli-
gion.

631. Article 3 requires that, in all actions concern-
ing children undertaken by public or private social-
welfare institutions, courts of law, administrative author-
ities or legislative bodies, the best interests of the child
shall be a primary consideration.

632. The matters dealt with in the Convention
which are relevant to law enforcement officials and
agencies can be categorized under the headings ‘‘Protec-
tion of rights’’, ‘‘Protection from exploitation’’ and
“‘Protection in special circumstances’’. The provisions in
question are summarized below.

Protection of rights

633. Article 6 of the Convention recognizes that
every child has the inherent right to life and requires
States parties to ensure, to the maximum extent possible,
the survival and development of the child.

634. Article 8§ sets out the right of the child to pre-
serve his or her identity, including nationality, name and
family relations as recognized by law without unlawful
interference.

635. Article 12 requires States to assure to children
capable of forming their own views the right to express
those views freely in all matters affecting them. For this
purpose, a child must, in particular, be provided the op-
portunity to be heard in any judicial or administrative
proceedings affecting him or her, either directly or
through a representative.

636. Article 13 sets out the right to freedom of ex-
pression. This right includes freedom to seek, receive
and impart information, regardless of frontiers, either
orally, in writing, in the form of art, or through any other
media of the child’s choice.

637. Article 14 protects the right of the child to
freedom of thought, conscience and religion. Parents or
guardians have the right to provide direction to the child
in the exercise of this right.

638. Article 15 sets out the right to freedom of as-
sociation and peaceful assembly.

639. Article 16 protects children from arbitrary or
unlawful interference with their privacy, family, home or
correspondence, and from unlawful attacks on their hon-
our or reputation. Children have the right to the protec-
tion of the law against such interference or attacks.

640. Article 30 states that, in those States where
there are ethnic, religious or linguistic minorities or per-
sons of indigenous origin, children belonging to such a
minority or who are indigenous shall not be denied the
right, in community with other members of their group,

118

to enjoy their own culture, to profess and practice their
own religion, or to use their own language.

641. Article 37 contains four paragraphs:

(a) protecting the child from torture and other cruel,
inhuman or degrading treatment or punishment, and
from capital punishment and life imprisonment;

(b) prohibiting unlawful or arbitrary arrest;

(c¢) requiring humane treatment of child detainees, re-
spect for their human dignity, treatment which takes into
account the needs of people of their age, separation of
child detainees from adults, and the right to maintain
contact with family;

(d) where a child is deprived of his or her liberty, ac-
cording the right to prompt access to legal assistance and
the right to challenge the legality of detention.

642. Article 40 requires States to recognize the right
of every child alleged as, accused of, or recognized as
having infringed the penal law to be treated in a manner:

(a) consistent with the promotion of the child’s sense
of dignity and worth;

(b) which reinforces the child’s respect for the human
rights and fundamental freedoms of others;

(¢) which takes into account the child’s age, and the
desirability of promoting the child’s reintegration and
assumption of a constructive role in society.

Protection from exploitation

643. Article 19 requires States to take all appropri-
ate legislative, administrative, social and educational
measures to protect the child from all forms of:

(@)
(b)
(c)
(d)

(e) sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the
child.

physical or mental violence;
injury or abuse;
neglect or negligent treatment;

maltreatment or exploitation;

644. Such protective measures are to include pro-
cedures for identification, reporting, referral and investi-
gation, as well as for judicial involvement.

645. Article 32 requires States to protect children
from economic exploitation, and to take the necessary
legislative, administrative, social and educational meas-
ures for that purpose.

646. Article 33 requires States to take the necessary
legislative, administrative, social and educational meas-
ures to:

(a) protect children from the illicit use of narcotic
drugs and psychotropic substances;

(b) prevent the use of children in the illicit produc-
tion and trafficking of such substances.



647. Article 34 requires States to protect children
from all forms of sexual exploitation and sexual abuse.
For these purposes, measures are to be taken to prevent:

(a) the inducement or coercion of a child to engage in
any unlawful sexual activity;

(b) the exploitative use of children in prostitution or
other unlawful sexual practices;

(c¢) the exploitative use of children in pornographic
performances or materials.

648. Article 36 requires States to protect children
against all other forms of exploitation prejudicial to any
aspects of their welfare.

Protection in special circumstances

649. Article 9 concerns separation of children from
their parents. It requires States parties to ensure that chil-
dren are not separated from their parents against their
will, except when competent authorities subject to judi-
cial review determine, in accordance with applicable law
and procedures, that such separation is necessary for the
best interests of the child.

650. Where such separation results from any action
initiated by a State, such as detention, imprisonment, ex-
ile, deportation or death of one or both of the parents or
of the child, the article requires that State, on request, to
provide the parents, the child, or another member of the
family with essential information concerning the where-
abouts of the absent member(s) of the family, unless the
provision of such information would be detrimental to
the well-being of the child.

651. Article 22 concerns refugees. It requires States
to take appropriate measures to ensure that a child who
is:

(a) seeking refugee status; or

(b) considered a refugee in accordance with appli-
cable international or domestic law and procedures,
whether unaccompanied or accompanied by his or her
parents or any other person, receives appropriate protec-
tion and humanitarian assistance in the enjoyment of the
applicable rights set forth in the Convention and in other
international human rights or humanitarian instruments.

652. Article 35 concerns the abduction of, sale of,
or traffic in children. It requires States to take all appro-
priate national, bilateral and multilateral measures to
prevent such abuses.

653. Article 38 concerns armed conflicts. It requires
States to respect and ensure respect for those rules of
international humanitarian law relevant to children. In
particular, States are to:

(a) ensure that persons who have not attained the age
of fifteen do not take a direct part in hostilities;

(b) refrain from recruiting into their armed forces any
person who has not attained the age of fifteen;

(¢) take all feasible measures to ensure protection
and care of children affected by an armed conflict, in
accordance with their obligations under international hu-
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manitarian law to protect the civilian population in
armed conflicts.

(v) United Nations Standard Minimum Rules for
Non-custodial Measures (Tokyo Rules)

654. The Tokyo Rules are set out in a detailed in-
strument of 23 rules contained in eight sections: ‘‘Gen-
eral principles’’, ‘‘Pre-trial stage’’, ‘“Trial and sentenc-
ing stage’’, ‘‘Post-sentencing stage’’, ‘‘Implementation
of non-custodial measures’’, ‘‘Staff’’, ‘‘Volunteers and
other community resources’” and ‘‘Research, planning,
policy formulation and evaluation’’.

655. The Rules are based on the notion that alterna-
tives to imprisonment can be an effective means of treat-
ing offenders within the community, to the best advan-
tage of both the offenders and society.

656. While the Rules are applicable to both adult
and juvenile offenders, it is particularly important that
they be considered in relation to juvenile offenders, in
accordance with principles and provisions laid down in
instruments discussed above. Examples of these are:

(a) Juveniles deprived of their liberty are highly vul-
nerable to abuse, victimization and violation of their
rights.

(b) Institutionalization of juveniles should be a meas-
ure of last resort and for the minimum necessary period.

(c) Criminal action against a child, and penalizing
him or her, for some forms of delinquent behaviour
should be avoided.

(d) Whenever possible, juveniles should be diverted
from criminal-justice processing and redirected to com-
munity support services.

(e) Appropriate scope for discretion should be al-
lowed at all stages of the juvenile-justice system.

(f) Police and other agencies should be empowered
to dispose of cases without recourse to formal hearings.

657. Provisions of the Rules of interest to police
and relevant to policing functions in the administration
of juvenile justice are summarized below.

658. Rules on ‘‘General principles’” concern funda-
mental aims, the scope of non-custodial measures, and
legal safeguards.

659. Rule 1 sets out the fundamental aims of the in-
strument, which are to provide a set of basic principles
to promote the use of non-custodial measures, as well as
minimum safeguards for persons subject to alternatives
to imprisonment. It stipulates that the Rules are to be im-
plemented taking into account the political, economic,
social and cultural conditions of each country and the
aims and objectives of its criminal-justice system.

660. In implementing the Rules, States must en-
deavour to ensure a proper balance between:

(a) the rights of individual offenders;

(b) the rights of victims; and

(c) the concern of society for public safety and crime
prevention.



661. Rule 2 states that the Rules are to be applied to
all persons subject to prosecution, trial or execution of
sentence, at all stages of the administration of criminal
justice. For the purposes of the Rules, these persons are
referred to as “‘offenders’’, irrespective of whether they
are suspected, accused or sentenced.

662. The Rules are to be applied without discrimi-
nation on any of the usual grounds, such as race, colour,
sex, age or religion.

663. Rule 2 also requires that consideration be
given to dealing with offenders in the community, avoid-
ing as far as possible resort to formal proceedings or trial
by a court, in accordance with legal safeguards and the
rule of law.

664 Rule 3 sets out legal safeguards designed to en-
sure compliance with the rule of law, and to protect the
offender’s rights, dignity, safety and privacy, when non-
custodial measures are being considered or applied. In
particular:

(a) The selection of non-custodial measures is to be
based on an assessment of the nature and gravity of the
offence, the personality and background of the offender,
the purposes of sentencing and the rights of victims.

(b) Non-custodial measures imposing an obligation
on the offender, applied before or instead of formal pro-
ceedings, require the offender’s consent.

665. Rules on the ‘‘Pre-trial stage’’ concern pre-
trial dispositions and avoidance of pre-trial detention.

666. Rule 5 requires the police, the prosecution
service or other agencies dealing with criminal cases to
be empowered, where this is appropriate and compatible
with the legal system, to discharge the offender if they
consider that it is not necessary to proceed with the case
for:

(a) the protection of society;
(b) crime prevention;

(¢) the promotion of respect for the law and the rights
of victims.

For the purpose of deciding on the appropriateness of
discharge or determination of proceedings, a set of cri-
teria are to be developed within each legal system.

667. Rule 6 requires pre-trial detention to be used
as a means of last resort in criminal proceedings, with
due regard for the investigation of the alleged offence
and for the protection of society and the victim.
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668. Rules on the ‘“Trial and sentencing stage’
concern social inquiry reports and sentencing disposi-
tions, and rules on the ‘‘Post-sentencing stage’” concern
post-sentencing dispositions. It is not usual for police to
be directly involved in these processes.

669. Rules on ‘‘Implementation of non-custodial
measures’’ concern supervision, duration, conditions, the
treatment process, and discipline and breach of condi-
tions. Again, it is not usual for police to be directly in-
volved in these processes; however, in some jurisdic-
tions police are involved in supervision of non-custodial
measures.

670. Rules on ‘‘Staff’”” concern recruitment and
training, and rules on ‘‘Volunteers and other community
resources’’ concern public participation, public under-
standing and cooperation, and volunteers.

671. Rules on ‘‘Research, planning, policy formula-
tion and evaluation’’ stress, inter alia, the importance of:

(a) carrying out research on problems confronting
clients, practitioners, the community and policy makers
(rule 20.2);

(b) regular evaluations with a view to implementing
non-custodial measures more effectively (rule 21.2);

(c) establishing linkages between services respon-
sible for non-custodial measures, other branches of the
criminal-justice system, and social-development and
welfare agencies (rule 22).

3.

Concluding remarks

672. The number and variety of international stand-
ards concerning juveniles are indications of the impor-
tance placed on securing the protection of, and preven-
tion of delinquency by, juveniles.

673. All police officials need some understanding
of best practice—as expressed in international
standards—in this area. Those police officials with spe-
cial responsibilities for the protection of juveniles or for
dealing with juvenile offenders need to have a complete
understanding of that best practice.

674. A great deal of expertise in the care and pro-
tection of juveniles has been built up within some police
agencies, and this expertise should be drawn on by offi-
cials seeking to improve the performance of the agencies
within which they serve.

675. It is possible to respond to the requirements of
the standards in a variety of ways to suit the social and
cultural circumstances of individual States. It is in the in-
terests of Governments to ensure that young people are
treated in accordance with the standards.



B. International standards on police and the protection of juveniles—
Practical application

1. Practical steps for implementing international standards

All Police Officials

Enrol in specialized training on the effective and humane treatment and care of ju-
venile offenders.

Participate in educational programmes for children, to help in preventing juvenile
crime and juvenile victimization.

Get to know the children in your duty area, and their parents.

Be alert to places and adults presenting criminal risks, and to the presence of chil-
dren in such places, or in contact with such adults.

If children are seen away from school during school hours, investigate and notify
parents and school authorities.

Promptly investigate any evidence of neglect or abuse of children in their homes or
communities, or in police facilities.

Meet regularly with social workers and medical professionals to discuss children’s
issues relating to your work.

For non-serious offences, return juvenile offenders to parents or social agencies.
Keep all records pertaining to children in separate and secure storage.

Report to superiors any information indicating that a colleague is not suited to deal
with juveniles.

Command and Supervisory Officials

Encourage the use of a variety of dispositions as alternatives to institutional treat-
ment of children, including care, guidance and supervision orders; counselling; pro-
bation; foster care; educational and vocational training programmes; and other ap-
propriate and proportional measures.

Keep complete and secure records on all detained juveniles, including identity; rea-
sons for committal; day and hour of admission, transfer and release; details of notifi-
cations to parents; physical or mental health problems; and information regarding
staff charged with care and treatment.

Establish procedures for complaints and communications to be made by juvenile de-
tainees direct to the director of the institution, or to judicial authorities and social
agencies.

Assist in the development and implementation of community programmes for the pre-
vention of juvenile crime.

Recruir and specially train personnel experts in and appropriately suited to dealing
with juvenile offenders.

Provide for periodic review and revision of policies for the treatment of juvenile of-
fenders, in consultation with social agencies, medical personnel, the judiciary and
community representatives.

Establish expedited procedures for bringing detained juveniles before a court, where
Jjudicial action is appropriate.

Establish close liaison and cooperation with juvenile-justice, child-protection, medi-
cal and social agencies.

(Continued on next page.)
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(Continued from preceding page.)

crime areas.

Develop strategies for giving regular attention to children in especially vulnerable
circumstances, such as extreme poverty, homelessness, abusive households or high-

If possible, establish a special juvenile unit for giving expert attention to juvenile
crime and incidents of juvenile victimization.

Issue clear orders on the confidential handling of juvenile records.

Closely supervise staff charged with dealing with juveniles, and investigate and re-
dress any incidents of abuse, mistreatment or exploitation of juveniles.

2.  Hypothetical exercises

Exercise 1

Rule 1.2 of the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice requires
States to:

... endeavour to develop conditions that will ensure for the juvenile a
meaningful life in the community, which, during that period in life
when she or he is most susceptible to deviant behaviour, will foster a
process of personal development and education that is as free from
crime and delinquency as possible.

1. Identify the various methods by which law en-
forcement agencies and individual law enforcement offi-
cials can assist in meeting this requirement.

2. Select one of the methods not yet adopted in your
country, and which you consider would be effective, and
prepare a draft report to your chief police officer propos-
ing that it be adopted and setting out the reasons why.

Exercise 2

The United Nations Guidelines for the Prevention of
Juvenile Delinquency contain a section on ‘‘Education’’.
In that section, paragraph 23 recommends that young
persons should be informed about the law and their
rights and responsibilities under the law. Paragraph 25
states that special attention should be given to strategies
for the prevention of alcohol, drug and other substance
abuse by young persons. These are all areas in which po-
lice have some expertise.

1. What are the arguments for and against pro-
grammes in which police officials talk directly to young
people in schools on such matters?

2. In what other areas do police have expertise
which might be used in the social education of young
people in schools?

3. If police were to talk to young people in schools
about ‘‘rights’” and ‘‘responsibilities’’, outline what they
should say about both.

Exercise 3

Paragraph 9 of the United Nations Guidelines for the
Prevention of Juvenile Delinquency recommends the
introduction of comprehensive crime-prevention plans,
which should include methods for effectively reducing
the opportunity for juveniles to commit delinquent acts.
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1. Identify those methods which would be most ef-
fective in reducing the opportunity for juveniles to com-
mit delinquent acts in your country.

2. In respect of each method, indicate which agen-
cies, in addition to the police, would need to be involved
in the process.

3. In respect of each method, outline what the role
of the police should be and what you would expect of the
other agencies you have identified.

Exercise 4

Rule 11 of the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice states
that the police must be empowered to dispose of cases in
which juveniles have committed offences ‘‘at their dis-
cretion, without recourse to formal hearings’’. This may
entail:

(a) diversion involving referral to appropriate com-
munity or other services; or

(b) “‘diversion at the outset’’ and without referral to
alternative agencies, in cases where the family, the
school, or other informal social-control institutions have
already reacted, or are likely to react, in an appropriate
manner,

Draw up a set of guidelines for police officials em-
powered to dispose of juvenile cases. The guidelines
should lay down criteria to be taken into account by
them when considering whether disposal should be:

(a) by way of formal hearing;

(b) by diversion involving referral to appropriate
community services;

(c) by “‘diversion at the outset’’, without referral to
alternative agencies.

3. Topics for discussion

1. Most experts believe that labelling a young per-
son as ‘‘delinquent’’ or “‘criminal’’ often contributes to
the development of a consistent pattern of antisocial and
undesirable behaviour by that person. Do you agree?
Give reasons for your responses.

2. How does the criminal-justice system within
which you work ensure that reactions to juvenile offend-
ers are always in proportion to the circumstances of the



offender and the offence? Suggest improvements which
could be made to ensure greater proportionality.

3. Three important rights or procedural safeguards
for juveniles suspected of crime are the right to remain
silent; the right to legal counsel; and the right to the
presence of a parent or guardian at all stages of the pro-
ceedings. How does the criminal-justice system within
which you work guarantee these rights? What limita-
tions does it place on them? Suggest improvements to
the system to ensure the guarantees.

4. In some jurisdictions, police are involved in pro-
grammes for the rehabilitation of juvenile offenders
within the community. What are the advantages and dis-
advantages of police being involved in such pro-
grammes?

5. Consider ways in which the law enforcement
agency in which you work could contribute to a research
programme on the causes and prevention of juvenile
crime. What information could the agency provide?
What expertise is available within the agency? Would
your agency cooperate with such research carried out by
a university in your country?

6. What are the various ways in which the criminal-
justice system within which you work avoids criminal
prosecution of juveniles for conduct that does not seri-
ously harm the juvenile or others? What other ways are
there?
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7. The United Nations Guidelines for the Prevention
of Juvenile Delinquency (Riyadh Guidelines) state that
““youthful behaviour or conduct that does not conform to
overall social norms and values is often part of the matu-
ration and growth process and tends to disappear sponta-
neously in most individuals with the transition to adult-
hood’’ (para. 5 (e)). Do you agree? If the statement is
largely true, what are the implications for police policy
and practice?

8. The Riyadh Guidelines recommend that govern-
ment agencies should take special responsibility and
provide necessary services for homeless or street chil-
dren. The Guidelines further recommend that informa-
tion about local facilities, accommodation, employment
and other forms and sources of help should be made
readily available to young persons (para. 38). To what
extent should police be involved in meeting these re-
quirements? In what other ways can police assist in pro-
tecting and assisting homeless children?

9. Imagine that an information booklet is being pro-
duced by your Government for circulation to the public
on the question of alcohol, drug and substance abuse by
young people. Various agencies are contributing infor-
mation and advice. Discuss what information and advice
the police should offer for inclusion in the booklet.

10. Discuss the various ways in which police offi-
cials and schoolteachers can cooperate to prevent exploi-
tation and abuse of children.



CHAPTER XVII

LAW ENFORCEMENT AND THE RIGHTS OF WOMEN

Chapter Objectives

To give users of the manual a basic understanding of the interna-
tional human rights standards applying to women in the administration of
Justice, and to sensitize them to the importance of eliminating gender dis-
crimination in law enforcement activities, and to the important role of po-
lice in combating violence against women in all its forms.

Essential Principles

Women are entitled to equal enjoyment of all human rights in the po-
litical, economic, social, cultural, civil and all other fields.

These rights include, inter alia, the rights to life; equality; liberty and
security of the person; equal protection under the law,; freedom from dis-
crimination; the highest attainable standard of mental and physical
health; just and favourable conditions of work; and freedom from torture
and other cruel, inhuman or degrading treatment or punishment.

Violence against women may be physical, sexual or psychological,
and includes battering, sexual abuse, dowry violence, marital rape, harm-
ful traditional practices, non-spousal rape and violence, sexual harass-
ment, forced prostitution, trafficking in women, and exploitation-related
violence.

Violence against women, in all its forms, violates and impairs or nul-
lifies the enjoyment by women of human rights and fundamental freedoms.

Police shall exercise due diligence to prevent, investigate and make
arrests for all acts of violence against women, whether perpetrated by
public officials or private persons, in the home, the community and official
institutions.

Police shall take rigorous official action to prevent the victimization
of women, and shall ensure that revictimization does not occur as a result
of the omissions of police, or gender-insensitive enforcement practices.

Violence against women is a crime and must be treated as such, even
when occurring within the family.
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and staff.

facilities in detention.

reer and administrative matters.

Arrested or detained women shall not suffer discrimination, and shall
be protected from all forms of violence or exploitation.

Women detainees shall be supervised and searched by female officers

Women shall be detained separately from male detainees.

Pregnant women and nursing mothers shall be provided with special

Law enforcement agencies shall not discriminate against women in
recruitment, hiring, training, assignment, promotion, salary, or other ca-

Law enforcement agencies shall recruit sufficient numbers of women
to ensure fair community representation, and the protection of the rights
of female suspects, arrestees and detainees.

A. International standards on law enforcement
and the rights of women—Information
for presentations
1. Introduction
676. This chapter is broad in scope in that it brings

together a wide variety of law enforcement and human
rights issues, some of which have been considered in
previous chapters, and some of which are considered for
the first time.

677. The central issues are ‘‘discrimination’” and
“‘violence’’. These are closely connected with the issue
of women as victims in certain situations, and with that
of the special status and needs of women, in others.

678. In respect of all these issues, the question of
sensitization is very important. It is very important
within law enforcement agencies which remain predomi-
nantly male numerically and culturally, and it is impor-
tant within the wider community. The sensitization of
police officials to the human rights of women in the
process of law enforcement should be the prime purpose
of presentations based on this chapter.

679. Potice officials are required to carry out all
their duties in accordance with the principle of non-
discrimination; they are required to prevent, and deal
with the consequences of, victimization; and, in their
dealings with women, they are required to ensure that
the special status of women is respected and their special
needs met.

680. If they meet all these requirements, they will
prevent, or remedy in some way, particular wrongs or in-
juries; they will sensitize the wider community to the is-
sues involved; and they will, in some circumstances, pre-
vent much greater harms or tragedies occurring.
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2.  General aspects of human rights of women

and law enforcement
(a) Fundamental principles

681. The principle of non-discrimination is funda-
mental to the subject-matter of this chapter, as is the
principle that measures applied under the law to protect
the rights and special status of women shall not be
deemed to be discriminatory.

682. All the standards and requirements considered
in this chapter derive from these two principles.

(b) Specific provisions on human rights of women and
law enforcement

683. The scope of this chapter makes it appropriate
to consider specific provisions under two main headings:
“Protection of women’’ and ‘“Women as police offi-
cials’’. Under the first heading, the provisions are con-
sidered under the more specific headings: ‘“Women and

discrimination’’, ‘“Women as victims of domestic vio-
lence’’, ‘“Women as victims of rape and other sexual of-
fences’’, ‘“Women as detainees’’ and ‘‘Protection of

women in time of conflict’’.

(i) Protection of women

a. Women and discrimination

684. Reference should also be made to chapter X of
the manual, on Police and Non-discrimination, for infor-
mation and sources on the question of non-
discrimination generally.

685. Discrimination in the enjoyment of human
rights is prohibited under the principal human rights in-
struments. For example, article 2 of the Universal Decla-
ration of Human Rights states:

Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,



language, religion, political or other opinion, national or social origin,
property, birth or other status.

686. Various human rights treaties bind parties to
ensure the rights enshrined in the treaties to all without
discrimination, including discrimination on grounds of
sex. This type of provision is included in article 2 of the
International Covenant on Civil and Political Rights; ar-
ticle 2 of the African Charter on Human and Peoples’
Rights; article 1 of the American Convention on Human
Rights; and article 14 of the European Convention on
Human Rights.

687. Aurticle 3 of the International Covenant adds an
extra requirement that States parties must ensure the
equal right of men and women to enjoy all civil and po-
litical rights set out in the Covenant.

688. There are two international instruments deal-
ing specifically with discrimination against women: the
Declaration on the Elimination of Discrimination against
Women; and the Convention on the Elimination of All
Forms of Discrimination against Women.

689. Article 1 of the Declaration states that dis-
crimination against women ‘‘is fundamentally unjust and
constitutes an offence against human dignity .

690. Article 2 requires all appropriate measures to
be taken to abolish laws, customs, regulations and prac-
tices which are discriminatory against women, and to es-
tablish adequate legal protection for equal rights of men
and women.

691. Article 3 requires all appropriate measures to
be taken to educate public opinion, and to direct national
aspirations towards the eradication of prejudice and the
abolition of practices which are based on the idea of the
inferiority of women.

692. Atrticle 8 of the Declaration requires all appro-
priate measures, including legislative measures, to be
taken to combat all forms of traffic in women and ex-
ploitation of prostitution of women.

693. A definition of ‘‘discrimination against
women’’ is set out in article 1 of the Convention on the
Elimination of All Forms of Discrimination against
Women, which states that the term means:

... any distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the recogni-
tion, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil
or any other field.

694. Article 2 of the Convention requires States
parties to condemn discrimination against women in all
its forms, and to agree to pursue a policy of eliminating
such discrimination. The article requires States to take a
number of measures, which include embodying the prin-
ciple of the equality of men and women in national con-
stitutions or legislation; adopting legislative measures
prohibiting discrimination against women; establishing
legal protection of the rights of women on an equal basis
with men; and taking measures to eliminate discrimina-
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tion against women by any person, organization or enter-
prise.

695. Article 6 requires States to take all appropriate
measures, including legislation, to suppress all forms of
traffic in women and exploitation of prostitution of
women.

696. The Committee on the Elimination of Dis-
crimination against Women, established under article 17
of the Convention, considers reports submitted to the
Secretary-General by States parties on the measures they
have adopted to give effect to the provisions of the Con-
vention. The Committee may make recommendations
based on the examination of reports and information re-
ceived from States, when it reports annually to the Gen-
eral Assembly through the Economic and Social
Council.

697. The Convention also allows disputes between
States parties concerning the interpretation or application
of the Convention not settled by negotiation to be sub-
mitted to arbitration (art. 29). If the parties are unable to
agree on the organization of the arbitration, the dispute
may be referred to the International Court of Justice.
This provision is subject to no party to the dispute hav-
ing declared itself not bound by it at the time of signa-
ture or ratification of the Convention, or of accession
thereto.

698. Two aspects of non-discrimination particularly
relevant to the protection of women, and of special im-
portance to the matters considered under the next two
subheadings, are the right to equality before the law and
the right to equal protection of the law.

699. These rights are enshrined in article 7 of the
Universal Declaration of Human Rights, which reads:

All are equal before the law and are entitled without any discrimi-
nation to equal protection of the law. All are entitled to equal protec-
tion against any discrimination in violation of this Declaration and
against any incitement to such discrimination.

700. The same rights are repeated in article 26 of
the International Covenant on Civil and Political Rights;
article 3 of the African Charter on Human and Peoples’
Rights; and article 24 of the American Convention on
Human Rights. In these instruments, the rights are given
legal force in those States which are parties to the
treaties.

701. Clearly, the process of law enforcement is one
of the means by which people may secure equality be-
fore the law and be given the protection of the law, and
policing must be carried out in such a way that these
rights are respected.

702. This requirement is set out in article 1 of the
Code of Conduct for Law Enforcement Officials, which
states that police officials shall at all times fulfil the duty
imposed on them by law by serving the community and
by protecting all persons against illegal acts. Article 2 of
the Code requires police to respect and protect the hu-
man dignity and maintain and uphold the human rights
of all persons.



b.

Women as victims of domestic violence

703. Violence against women by their male partners
is a serious violation of their rights. When it occurs, it
means that a State has failed to protect the right to secu-
rity of the person, and possibly even the right to life, in
respect of a person or persons within its jurisdiction.

704. Clearly, it is partly through policing that States
are able to secure these two fundamental rights, and it is
for this reason that the question of domestic violence is
an important aspect of human rights courses for law en-
forcement officials. However, the police response to do-
mestic violence is a technical policing matter with impli-
cations for such topics as policy, practice, command and
management, training, and relationships with other agen-
cies and groups.

705. A great deal of research has been carried out
on the phenomenon of domestic violence, and law en-
forcement agencies should ensure that all the relevant
areas of policing are fully informed about best practice
based on this research. This can be done, for example,
through direct contact with police agencies in States
where effective strategies in this area have already been
developed.

TRAINERS’ NOTE: Some of these strategies have been
identified in Strategies for Confronting Domestic
Violence: a Resource Manual, published by the
United Nations Centre for Social Development and
Humanitarian Affairs in 1993. The following para-
graphs are drawn from that manual and are in-
tended to provide an outline of those aspects of the
topic relevant to policing.

706. DErFINITION: A variety of definitions are used,
but in essence the term ‘‘domestic violence’’ means
physical or mental assault of women by their male part-
ners. Examples of the phenomenon range from minor
physical assaults to murder. They include repeated ver-
bal abuse, confinement, and deprivation of resources.

707. EXTENT OF THE PROBLEM: Estimates of the inci-
dence of domestic violence are difficult to arrive at, be-
cause it is largely a hidden problem, but it is common in
many families in developed and developing countries. It
is known to occur in families from every social class,
and it crosses all cultural boundaries. There appears to
be no part of the world where it is unknown.

708. ErrFeCTs AND cAUsEs: The effects of domestic
violence include death, physical injury, psychological
problems, and hazards to other members of the family,
especially children.

709. While individual causes, such as abuse of alco-
hol or drugs, can be identified, some theories suggest
that the social, political and economic dependence of
women on men provides the structure whereby men can
perpetrate violence on women.

710. It is argued that the origins of such violence
can be found in the social structure, and in cultural habits
and beliefs—those concerning male superiority, for ex-
ample.
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711.  Special approaches and policies are therefore
necessary, not only because of harmful effects and com-
plex causes, but also because domestic violence is a
crime which takes place within the family between peo-
ple emotionally and financially involved with each other.

712.  POLICIES FOR LAW ENFORCEMENT: Two policy ap-
proaches have been identified as being necessary when
domestic violence is dealt with through the criminal-
justice system. The policies must:

(a) reflect the unique nature of domestic crime, pro-
viding support for the victim and for her dependants;

(b) take into account cultural, economic and political
realities of the country concerned.

Furthermore, the effectiveness of these policy ap-
proaches is dependent on a number of requirements be-
ing met. These include:

(a) intensive training for police on how to deal with
the phenomenon;

(b) a family consultation service providing 24-hour
crisis intervention;

(c) emergency shelters for women and children;

(d) advisory clinics to provide emotional counselling
for women;

(e) treatment for men who abuse and assault (in addi-
tion to criminal prosecution).

These requirements depend on a multi-agency approach
which, in turn, is dependent on resources. Where re-
sources are limited, a more active role on the part of the
community is necessary.

713.  When recourse is made to criminal law, two
procedures are usually available. Perpetrators may be:

(a) charged with criminal offences disclosed by the
investigation and supported by evidence; or

(b) dealt with under legislation which provides for a
court order protecting the victim against further abuse or
attacks. Breach of the order is a criminal offence for
which police have power of arrest.

The effectiveness of approaches based on recourse to the
criminal-justice system is clearly dependent on policing
policy and practice.

714. THE ESSENTIAL ROLE OF THE POLICE is indicated
by the following characteristics of policing:

(a) powers of arrest and detention vested in police of-
ficials;

(b) availability of police officials 24 hours a day;

(c) ability of police agencies to provide an emer-
gency response.

715. Given the serious and widespread nature of do-
mestic violence and the critical role of police in respond-
ing to it, it is recommended that all police agencies
should:



(a) have in place policy guidelines for police action;

(b) ensure an effective organizational response to the
oblem.

716. Police policy guidelines usually include:

(a) a definition of what domestic violence is;

(b) an explanation of the status of domestic violence
law;

(c) a clear account of expectations of police behav-
ur in dealing with incidents of domestic violence;

(d) an outline of procedures for protecting victims;

(e) an emphasis on police responsibility for referring
ctims to appropriate support services;

(H a recognition of the fact that police need to col-
borate with other community-service practitioners at
| stages of their involvement with particular cases, and
ith the problem in general.

717. Effective organizational responses include:

(a) establishing special units to deal with domestic
olence;

(b) developing victim-oriented crisis-intervention
chniques and practices to improve the level of service
fered to victims;

(c) ensuring effective investigation of crimes arising
1t of incidents of domestic violence.

718. All these recommendations relate to policing
slicies, practices and techniques which have been de-
:loped to a high degree in the police agencies of some
nited Nations Member States. Police agencies seeking
' improve their performance in these areas should draw
1 the available expertise.

719. INTER-AGENCY COOPERATION: Domestic violence
a complex problem requiring the efforts of people
om different professional backgrounds, and from the
ymmunity in general. Those who generally become in-
slved include educators, personnel from religious
-ganizations, social workers, health workers, housing
sency staff, members of women’s groups, and people
orking in shelters and refuges for victims of domestic
olence. Cooperation between police and these people
- groups is essential for the necessary combined ap-
-oach to be adopted; to prevent duplication of effort;
1d to ensure that the essential functions of one organi-
ition or group are not subverted by the actions of an-
‘her.

Women as victims of rape and other sexual
offences

C.

720. Sexual abuse of women, in all its forms, is a
:rious violation of their rights and a crime of the grav-
st kind. As is the case with domestic violence, it signi-
es that a State has failed to protect the right to security
f person and possibly even the right to life of a person
r persons within its jurisdiction. For this reason, and be-
wse rape and other sexual attacks are criminal of-
:nces, it is the responsibility of police to ensure that
ey are effective in both the prevention and the detec-
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tion of such crimes, and that their response to victims is
humane and professionally competent.

721. PREVENTION requires the development of effec-
tive prevention strategies, both generally and in response
to situations in which there is a heightened risk of vic-
timization because of a particular offence or series of of-
fences which have not been detected.

722. General prevention strategies require police,
for example, to give advice to women on how to avoid
becoming victims of sexual attacks; to provide height-
ened security in high-risk areas; and to carry out
effective—and legal—investigation and surveillance of
suspects.

723. Prevention activities when there is a height-
ened risk of victimization include giving more specific
advice on avoidance, and intelligent deployment of man-
power and other resources—both based on an under-
standing and assessment of the specific risk.

724. DETECTION requires the application of the nec-
essary expertise in all areas of crime investigation and
detection, including primarily:

(a) interviewing victims, witnesses and neighbours;
(b) gathering and preserving forensic evidence;
(c) interviewing suspects.

It is the responsibility of police commanders and manag-
ers to ensure that such expertise is available and applied.
Where it is lacking, it is their responsibility to seek tech-
nical assistance so that the necessary skills can be devel-
oped.

725. RESPONSE TO VICTIMS: As is the case with re-
sponses to victims of domestic violence, this is an area
of policing where a great deal of research has been car-
ried out and where considerable expertise exists in some
police agencies.

726. For a variety of reasons, mainly cultural and
social, police responses to victims of sexual attacks have
been unsatisfactory in many countries. They are charac-
terized by a lack of sensitivity shown to victims. Steps to
overcome this, and to ensure a more professional ap-
proach, include:

(a) statements of policy requiring sensitive and hu-
mane responses to victims;

(b) command, managerial and supervisory action to
ensure compliance with such policy;

(c) specialized training of some officials in tech-
niques for humane and effective interviewing of victims;

(d) providing a sympathetic environment for carrying
out interviews and medical examinations of victims.

d.  Women as detainees
727. The rights and special status of women de-
tainees should be recognized by all police officials.

728. A full account of the human rights of detainees
in police custody is given in chapter XIII of this manual,
on Detention. In that chapter, the fundamental principles



identified are the prohibition on torture and ili-treatment;
the requirement to treat detainees humanely; and the pre-
sumption of innocence. The standards with which law
enforcement officials are to comply in their treatment of
detainees are also considered in some detail.

729. The following requirements in relation to
women detainees are emphasized:

(a) women detainees are to be accommodated sepa-
rately from men;

(b) women detainees are to be supervised by women;
(c) women detainees are to be searched by women.

730. Principle 5 of the Body of Principles for the
Protection of All Persons under Any Form of Detention
or Imprisonment requires the principles to be applied
without distinction of any kind, including distinctions
made on grounds of sex. It also states (para. 2):

Measures applied under the law and designed solely to protect the
rights and special status of women, especially pregnant women and
nursing mothers . . . shall not be deemed to be discriminatory. . . .

731. In order for the rights and special status of
women detainees to be respected, it is necessary for:

(a) all law enforcement officials to be aware of the
standards they are to comply with in their treatment of
detainees, and of those standards relating particularly to
women;

(b) officials with command and supervisory respon-
sibilities to ensure compliance with those standards;

(c) sufficient numbers of women police officials to
be appointed, trained and appropriately deployed so that
they are available to supervise and, if necessary, search
women detainees;

(d) facilities for the detention of women by police to
be sufficient to respect the rights and special status of
women detainees—especially in respect of the require-
ment for women to be detained separately from men.

e. Protection of women in time of conflict

732. While international human rights law remains
applicable in time of conflict, its effect can be dimin-
ished through measures of derogation taken by Govern-
ments to deal with public emergencies. However, when
conflict amounts to armed conflict, international humani-
tarian law becomes applicable and this law is specifi-
cally designed to regulate the conduct of hostilities and
to protect victims of conflict.

733. Reference should be made to chapter XV of
this manual, on Civil Disorder, States of Emergency and
Armed Conflicts, for a full account of the principles and
provisions of international humanitarian law relevant to
law enforcement in times of conflict. Section A.2 (g) of
that chapter deals with measures of derogation allowed
under human rights treaties.

734. International humanitarian law contains meas-
ures to protect the rights and special status of women,
just as human rights law does. The measures applicable
in international armed conflict and non-international
armed conflict are summarized below. Principles drawn
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from international humanitarian law and relevant to dis-
orders and tensions not amounting to armed conflict are
also considered.

735. INTERNATIONAL ARMED CONFLICT: Article 12 of
both the First and the Second Geneva Conventions of
1949 (relating to the protection of wounded and sick
members of armed forces on land, and at sea, respec-
tively) requires wounded and sick members of armed
forces (and certain other categories of person) to be re-
spected and protected in all circumstances. The articles
set out requirements for the humane treatment of such
people and state specifically that women shall be treated
with all consideration due to their sex.

736. The Third Geneva Convention (relating to the
treatment of prisoners of war) contains a variety of
measures for the protection of women. There is a general
requirement in article 14 that they be treated with all re-
gard due to their sex, and there are specific requirements
in a number of articles concerning such matters as condi-
tions of detention, and disciplinary or judicial sanctions.

737. The Fourth Geneva Convention (relating to the
protection of civilian persons in time of war) contains a
general provision for the protection of women in arti-
cle 27, which requires women to be especially protected
against any attack on their honour, and in particular
against rape, enforced prostitution, or any form of inde-
cent assault. In addition, the Convention sets out specific
provisions on such matters as conditions of detention for
women who have been detained or interned, and special
measures for the protection of pregnant women and
mothers of young children.

738. Section III of part IV of Additional Protocol I
to the 1949 Geneva Conventions makes stipulations on
the treatment of persons in the power of a party to a con-
flict, and article 76 in that section relates to the protec-
tion of women. In particular, it requires that:

(a) women shall be the object of special respect and
shall be protected against rape, forced prostitution and
indecent assault;

(b) pregnant women and women with dependent in-
fants who are arrested, detained or interned for reasons
related to the conflict shall have their cases considered
with the utmost priority;

(c) parties to the conflict shall endeavour to avoid the
pronouncement of the death penalty on pregnant women
or women with dependent infants for an offence related
to the conflict. In any event, the death penalty is not to
be executed on such women.

739. Article 75 of Protocol 1 (para. 5) requires that
women whose liberty has been restricted for reasons re-
lated to the conflict shall be held separately from men
and shall be under the immediate supervision of women.
When families are detained or interned, they are to be
held in the same place and accommodated in family
units whenever possible.

740. There are a number of other provisions in the
Fourth Geneva Convention and in Additional Protocol I
designed to protect pregnant women and mothers of



dependent children from the consequences of war, and
on the provision of relief to such women.

741. NON-INTERNATIONAL ARMED CONFLICT: Article 3
common to the four Geneva Conventions of 1949
requires all persons taking no active part in hostilities to
be treated humanely, without adverse distinction on any
of the usual grounds, including sex.

742. Additional Protocol II to the 1949 Geneva
Conventions develops and supplements common arti-
cle 3 of the Conventions. Article 4, paragraph 2 (e), of
Protocol II prohibits rape, enforced prostitution and any
form of indecent assault.

743. Article 5 of the Protocol relates to persons
whose liberty has been restricted for reasons related to a
conflict, Paragraph 2 (a) of the article requires women to
be held in quarters separated from men, and to be under
the immediate supervision of women. The exception to
this is when men and women of a family are accommo-
dated together.

744. Article 6, paragraph 4, of the Protocol prohib-
its the death penalty being carried out on pregnant
women or mothers of young children.

745. INTERNAL DISORDERS AND TENSIONS: The provi-
sions of international humanitarian law do not apply to
such conflicts as they are not armed conflicts. However,
as already indicated in chapter XV, three texts embody-
ing humanitarian principles and standards have been pro-
duced by international experts. These texts incorporate
imperative rules based on non-derogable rights and pro-
hibitions embodied in article 3 common to the 1949
Geneva Conventions; Additional Protocols I and II to
those Conventions; and human rights treaties such as the
International Covenant on Civil and Political Rights.

746. The three texts, which are described more fully
in paragraphs 527 to 534 above, are a code of conduct, a
draft model declaration on internal strife, and a draft
declaration of minimum humanitarian standards. These
texts prohibit the death sentence being carried out on
pregnant women or mothers of young children, and the
declaration of minimum humanitarian standards prohib-
its rape.

(ii) Women as police officials

747. This section concerns women in the profession
or service of law enforcement. Although it is not con-
cerned with ‘‘the protection of women’’, as were the
preceding sections, the question of discrimination—and
protection from discrimination—does arise.

748. International standards relevant to the topic of
women as police officials can be considered under the
headings: ‘‘Access and appointment to the police ser-
vice”’, ‘‘Equality of opportunity within the police ser-
vice’” and ‘‘Deployment of women police officials’’.

749.  ACCESS AND APPOINTMENT TO THE POLICE SERVICE
is governed by:

(a) The requirement that policing should be representa-
tive.
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This requirement is considered in chapter IX of
the manual, on Policing in Democracies. General
Assembly resolution 34/169 of 17 December 1979,
by which the Code of Conduct for Law Enforce-
ment Officials was adopted, stipulates that every
law enforcement agency should be representative of
the community as a whole.

This means that there should be a sufficient num-
ber of women employed within a law enforcement
agency for it to be considered representative of the
community it serves.

(b)

The right of equal access to public service.

This right is considered in chapter X, on Police
and Non-discrimination. Article 21, paragraph 2, of
the Universal Declaration of Human Rights states
that everyone has the right to equal access to public
service in his country. The same right is protected
in the International Covenant on Civil and Political

~Rights (art. 25 (¢)), and in regional treaties. The ef-
fect of this right is that women who are properly
qualified should have access to, and be able to par-
ticipate in, the public service of policing.

(c) The right to free choice of profession and employ-
ment.

This right is expressed in the Declaration on the
Elimination of Discrimination against Women
(art. 10, para. 1 {a)) and the Convention on the
Elimination of All Forms of Discrimination against
Women (art. 11, para. 1 (¢)). Article 11, para. 1 (b),
of the Convention also sets out the right of women
to the same employment opportunities, including
application of the same criteria for selection in mat-
ters of employment, as men.

The effect of these rights is that women who
wish to serve in a police agency, and who meet the
criteria for appointment, have the right to be ap-
pointed to that agency.

750. Clearly, appointment to a specific police
agency is governed by the number of posts to be filled at
any one time, as well as the criteria set for appointment
to that agency. Given the requirement and rights set out
above, such considerations should not be used as devices
to exclude properly qualified women from appointment
to an agency.

751. EQUALITY OF OPPORTUNITY WITHIN THE POLICE
SERVICE is governed by:

(a) the right to receive vocational training;

(b) the right to vocational advancement or promo-
tion;
(c) the right of women to equal remuneration with

men and to equality of treatment in respect of work of
equal value;

(d) the right to paid leave, and to security in respect
of unemployment, retirement, sickness, invalidity and
old age;

(e) the right to protection of health and safe working
conditions;



(/) the right to protection against discrimination on
grounds of marriage or maternity. (This includes require-
ments to prohibit sanctions or dismissal on grounds of
pregnancy or maternity; to introduce maternity leave
with pay or comparable benefits without loss of employ-
ment; to provide special protection to women during
pregnancy; and to provide social services such as child-
care services.)

These six points are summaries of measures specified in
the Declaration on the Elimination of Discrimination
against Women (art. 10) and the Convention on the
Elimination of All Forms of Discrimination against
Women (art. 11).

752. DEPLOYMENT OF WOMEN POLICE OFFICIALS IS gOV-
erned by:

(a) those rights which require equality of opportunity
with men in employment (e.g. the rights to vocational
training and to advancement). This means that women
should be given the same opportunities as men to
broaden and extend their policing experience, and to per-
form those policing functions considered necessary for
career development and advancement;

(b) requirements on police agencies to deploy women
in certain situations (e.g. supervising women detainees;
searching women detainees).

753. Clearly, operational considerations may have a
bearing on whether, or the extent to which, women po-
lice officers may be deployed in a specific situation.
However, such considerations should not be used as de-

vices to deprive women of the opportunity to gain par-
ticular types of operational experience or to serve in any
form of specialized police unit whatsoever.

754. To limit the appointment, career opportunities
or modes of deployment of women police officials is to
deny police agencies their talents and abilities, to the
detriment of the agencies and the public they serve.

3. Concluding remarks

755. In the introduction to this chapter, the sensiti-
zation of police officials to the human rights of women
in the process of law enforcement is identified as the
prime purpose of the chapter. This means sensitization to
the rights of women in terms of their needs and special
status as people who require protection, and in terms of
their needs and special status as colleagues in law en-
forcement.

756. For cultural and religious reasons, attitudes to
women vary significantly from country to country. How-
ever, in their various ways, all cultures and all religions
respect the inherent dignity of the human person and the
needs and special status of women.

757. The standards considered in this chapter are
global standards adopted by the international commu-
nity. The process of sensitizing police officials to the hu-
man rights of women will be assisted by exposing offi-
cials to these standards, and by discussing with them
how the standards may be applied in their countries and
in the agencies in which they serve.

B. International standards on law enforcement

and the rights of women—Practical application

1. Practical steps for implementing international standards

All Police Officials

Treat crimes of domestic violence as equivalent to other assaults.

Respond promptly to domestic violence and to sexual violence calls; inform victims
of available medical, social, psychological and material support; and provide trans-
portation to a safe place.

Investigate domestic violence thoroughly and professionally. Interview victims, wit-
nesses, neighbours and medical professionals.

Prepare detailed reports of domestic violence incidents, and follow up carefully, both
with superiors and with the victim; check reports against previous incidents in the
files; and take all necessary action to prevent reoccurrence.

After medical, administrative and other procedures have been completed, offer to ac-
company a victim of domestic violence to her home to move her personal effects to a
safe place.

Enrol in training to develop your skills in aiding and protecting victims of domestic
violence.

(Continued on next page.)
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(Continued from preceding page.)

Cooperate closely with medical professionals and social agencies in handling cases
of domestic violence.

Ensure that a female officer is present during all contact with women offenders, and
with women victims of crime. Defer completely to female colleagues, where possible.

Separate female from male detainees. Be sure that female officers supervise and
search female detainees.

If male, abstain from and discourage gender-insensitive conversations and jokes with
male colleagues.

Ask female colleagues for their feelings and perceptions on any policies, practices,
behaviour or attitudes which are gender-specific, initiate improvements yourself, and
support them in their efforts to do so.

Command and Supervisory Officials

Issue and enforce clear standing orders on prompt and effective responses to domes-
tic violence calls, and on the legal equivalent of crimes of domestic violence to other
Jforms of assault.

Provide for regular training of officials on addressing violence against women.

Establish a special police unit for domestic violence calls, and consider having so-
cial workers assigned to serve jointly in such units with police.

Establish close liaison and joint strategies with medical professionals, social-work
agencies, local ‘‘safe houses’’ and relevant community organizations.

Review recruitment, hiring, training and promotion policies to remove any gender
bias.

Assign female officers to deal with female victims of crime.

Assign female officers to carry out all searches and supervision of female detainees;
separate female from male detainees.

Provide for special detention facilities for pregnant women and nursing mothers.

Adopt policies prohibiting discrimination against officers on the basis of pregnancy
or maternity.

Establish open channels of communication for complaints or recommendations by fe-
male officers on issues of gender bias.

Increase patrols and preventive action in high-crime areas, including foot patrols
and community involvement in crime prevention, to reduce the risk of violent crimes
against women.

2. Hypothetical exercises

(¢) a clear account of expectations of police behav-

Exercise 1

Policing ‘‘best practice’’ in responding to domestic
violence includes having in place policy guidelines for
police action. Produce policy guidelines for your police
agency which are relevant to the cultural, economic and
political realities of your country, and which include the
following:

(a) adefinition of domestic violence;

(b) an explanation of the status of domestic violence
in the laws of your country;
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iour in dealing with incidents of domestic violence;
(d) an outline of procedures for protecting victims;

(e) emphasis on the police responsibility to refer vic-
tims to appropriate support services, and instructions on
how this is to be done;

(f) recognition of the fact that police need to collabo-
rate with other community-service practitioners at all
stages of their involvement in particular cases, and with
regard to the problem in general.

Exercise 2

It has been decided that a special unit to deal with do-
mestic violence will be established in your police



agency. As a member of a working group appointed by
your chief officer:

1.
unit.

Prepare draft terms of reference for the special

2. Make recommendations on the rank structure and
composition of the unit, including the number of officers
it should consist of, and the combined skills required of
officers working in the unit.

3. Identify the other social agencies with which the
unit will be required to liaise.

4. Prepare draft instructions to be issued to all offic-
ers in your police agency indicating what their initial re-
sponse to incidents of domestic violence should be; how
they are to advise the special unit of such an incident and
their response to it; and the stage at which, and the ex-
tent to which, the special unit will become involved in
dealing with the incident.

Exercise 3

As a matter of policy, it has been decided that women
police officials will be deployed in a specialized unit in
your police agency which is responsible for dealing with
civil disorder and providing an armed response to terror-
ism. Draft recommendations to your chief officer on:

(a) the ratio of women to men in the unit;

(b) selection criteria, and a method of selection for
women applying to join the unit;

(¢) the operational deployment of women, for exam-
ple whether or not there should be limitations on their
deployment, and how they are to be deployed when the
unit is mobilized to deal with violent public disorder.

3. Topics for discussion

1. Identify the factors that work against all people
being given the equal protection of the law, and state
what can be done to improve the situation.

2. Physical violence against a woman by her male
partner is a crime. In view of this, why has it been neces-
sary to emphasize to police agencies and police officials
that such crimes are to be fully and fairly investigated?

3. It has been argued that social, economic and po-
litical inequalities of women in relation to men provide
a structure whereby men perpetrate violence against
women. Do you accept this argument? If not, why not,
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and what alternative argument would you propose? If
you do believe it is true, what can be done to correct the
situation?

4. In what ways does violence against a woman by
her male partner differ from unlawful acts of violence
between other categories of people? Are such acts of
violence dealt with under the normal law of assault in
your country, or is there a separate and special offence of
“wife assault’” or ‘“*violent assault on a woman’’ with
higher penalties on conviction than for other forms of as-
sault? Discuss the advantages and disadvantages of hav-
ing such a separate and special category of offence.

5. Itis sometimes argued that, for social and cultural
reasons, police responses to victims of sexual offences
are not satisfactory. Specify what these cultural and so-
cial reasons might be. Are they applicable in your coun-
try? What can be done to overcome this problem?

6. One way of ensuring adequate cooperation be-
tween the various agencies which provide a response to
domestic violence and other crimes against women
would be to form a unit consisting of, for example, po-
lice officials, social workers, health workers and special-
ists in emotional counselling. What would be the advan-
tages and disadvantages of forming such a unit?

7. Consider the various ways in which a police
agency can provide a sympathetic environment for inter-
viewing victims of rape. Which would be the most prac-
tical and effective in your country?

8. What methods are adopted in your police agency
to ensure equality of opportunity for women police offi-
cials? Are the women police officials satisfied that these
methods are sufficient? What else could be done to im-
prove the career opportunities of women police officials?

9. If women were able to exercise fully their right to
free choice of profession, it could mean that about half
the members of a police agency would be women.
Would such an agency be operationally more effective
or less effective than agencies with a much smaller ratio
of women to men officials? State what you consider to
be the ideal ratio of women to men officials in a police
agency. Give reasons for your replies.

10. For the purposes of discussion, imagine that a
series of rapes and other violent attacks on women have
taken place in the area of your police agency and that the
attacker or attackers remain undetected. Consider all the
steps that could be taken by your police agency to advise
women on how to avoid becoming victims; to prevent
further attacks; and to reassure the population generally.



CHAPTER XVIII

REFUGEES AND NON-NATIONALS

Chapter Objectives

To give users of the manual a basic understanding of the special vul-
nerability of refugees and non-nationals, of the international standards
protecting such groups, and of the role of police officials in enforcing
those standards.

Essential Principles

REFUGEES

Everyone has the right to seek, and to enjoy, in another country, asy-
lum from persecution.

A refugee is a person who, owing to a well-founded fear of persecu-
tion on the grounds of race, religion, nationality, membership of a par-
ticular social group, or political opinion, is unable or unwilling to return
to his or her country of origin (or, if stateless, to his or her country of ha-
bitual residence).

Refugees are entitled to all basic human rights, with the exception of
certain political rights, but, if they are unlawfully within the territory of a
State, certain limitations on movement may be applied in the interest of
public order and health.

Refugees shall be granted treatment which is at least as favourable
as that granted to nationals in the exercise of basic rights such as free as-
sociation, religion, elementary education, public relief, access to courts,
property and housing.

No one shall be returned to a country where his or her life or free-
dom would be threatened, or where he or she would be persecuted, nor to
a third country likely to return the refugee to such a country.

Refugees unlawfully within the territory of a State who have come di-
rectly from a country of persecution and who present themselves without
delay to the authorities shall not be penalized.

Refugees coming directly from a country of persecution shall not be
refused at least temporary entry.
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Refugees lawfully within the territory have the right to freedom of
movement and residence.

Refugees lawfully within the territory shall be granted travel docu-
ments and identity papers.

Persons seeking asylum shall be informed of the necessary pro-
cedures, provided with the necessary facilities to apply for asylum, and al-
lowed to remain, pending a final decision.

No refugee shall be expelled except on grounds of national security
or public order, and only on the basis of a decision reached in accordance
with due process of law.

Before expulsion, a refugee shall be given an opportunity to offer evi-
dence, to be represented, and to appeal to a higher authority.

Essential Principles:

Non-nationals

Non-nationals include foreigners and stateless persons.

Non-nationals are lawfully within the territory of a State if they have
entered in accordance with the legal system, or if they possess a valid resi-
dence permit.

Non-nationals lawfully within the territory are entitled to all human
rights, except certain political rights.

Non-nationals have the same right to leave and to emigrate as nationals.

Non-nationals lawfully within the territory who have close attach-
ments to the State and view it as their own (who have set up a home, who
were born in the State, or who have resided in the State for a long time)
shall not be expelled.

Other non-nationals lawfully within the territory may be expelled
only if decided by law, if the decision is not arbitrary, not discriminatory,
and if procedural guarantees have been afforded.

Procedural guarantees for expulsion include the right to be heard,
the right to review by a competent authority, the right to representation,
the right to appeal to a higher authority, enjoyment of full facilities to pur-
sue a remedy, the right to remain pending an appeal, and the right to be
informed of available remedies.

Exceptions for some procedural guarantees may be allowed, but only
for compelling reasons of national security, such as political or military
threats to the whole nation.

Collective or mass expulsions are prohibited.

The spouse and minor dependent children of a non-national lawfully
within the territory must be admitted to join the non-national.

All non-nationals must be free to communicate with their consulate
or diplomatic mission.

Non-nationals who are expelled should be permitted to depart to any
country which accepts them, and may not be sent to a country where their
human rights would be violated.
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A. International standards on refugees
and non-nationals—Information
for presentations

1. Introduction

758. The situation of refugees and displaced per-
sons is one of the most complex and intractable prob-
lems which the world community currently faces.

759. When the Office of the United Nations High
Commissioner for Refugees was established in 1951, the
number of refugees within its mandate was about 1 mil-
lion people. By the early 1990s, the number had risen to
more than 17 million people. Furthermore, by the same
time, the number of internally displaced persons stood at
more than 25 million people.

760. Reasons for such vast and uncontrollable
population movements vary from natural disasters and
extreme poverty to persecution of individuals or groups.
Violence is the greatest single factor behind involuntary
departures from homes. Two world wars and some 130
armed conflicts since the end of the Second World War
have resulted in millions of displacements of people and
peoples around the world.

761. The term ‘‘refugee’ is defined in the 1951
Convention relating to the Status of Refugees as a person
who:

As a result of events occurring before 1 January 1951 and owing to
well-founded fear of being persecuted for reasons of race, religion, na-
tionality, membership of a particular social group or political opinion,
is outside the country of his nationality and is unable, or owing to
such fear, is unwilling to avail himself of the protection of that coun-
try; or who, not having a nationality and being outside the country of
his former habitual residence as a result of such events, is unable or,
owing to such fear, is unwilling to return to it. (Art. 1, sect. A (2).)

The 1967 Protocol relating to the Status of Refugees ex-
tended the application of the 1951 Convention to the
situation of persons who, while meeting the Convention
definition, had become refugees as a result of events oc-
curring after 1 January 1951.

762. Other terms used in this chapter are ‘‘inter-
nally displaced persons’” and ‘‘aliens’> or ‘‘non-
nationals’’. Internally displaced persons are persons who
have been forced to flee their homes but who remain
within the territory of their own country; aliens are indi-
viduals who are not nationals of the State in which they
are present.

763. An essential element of the definition of a
refugee is the well-founded fear of persecution. How-
ever, as indicated above, movements of people occur for
various complex reasons and are not simply the result of
immediate persecution. This leads to some asylum seek-
ers being classified in some countries as economic mi-
grants and not refugees, although, in reality, it is not al-
ways possible to distinguish satisfactorily between the
two categories of people.

764. There is a clear relationship between the refu-
gee problem and human rights violations. Human rights
violations cause mass exoduses; they are perpetrated on

136

people who have become refugees; and their persistence
in the countries of origin of refugees hinders repatriation.

765. However they may be categorized, displaced
people are entitled to respect for their inherent human
dignity and for their basic human rights.

2. General aspects of human rights of refugees

and non-nationals
(a) Fundamental principles

766. Four principles are associated with the treat-
ment of refugees and non-nationals. These are:

—the equality of rights;
—the inalienability of rights;
—the universality of rights;

—the right to seek and to enjoy asylum from persecu-
tion.

(b) Specific provisions on human rights of refugees and
non-nationals

767. The relevant provisions are embodied in texts
relating specifically to refugees and non-nationals, and
in human rights instruments.

768. The 1951 Convention relating to the Status of
Refugees is the principal instrument on refugees. It
stipulates minimum standards on the treatment of refu-
gees, including basic rights to which they are entitled,
and it establishes their juridical status. It contains provi-
sions on the rights to gainful employment and to welfare,
on the issuance of identity papers and travel documents,
on the applicability of fiscal charges, and on the right of
refugees to transfer their assets to another country where
they have been admitted for the purpose of resettlement.
Other important measures, and provisions of special
relevance to law enforcement and the protection of hu-
man rights, are set out in more detail below.

769.  Asof 1 April 1992, there were 111 States par-
ties to the Convention and/or the 1967 Protocol relating
to the Status of Refugees, which, as indicated above, ex-
tends the application of the Convention to people be-
coming refugees as a result of events occurring after
1 January 1951.

770. It should be noted that there are also regional
instruments dealing with refugees. In 1969, the Organi-
zation of African Unity adopted the OAU Convention
Governing the Specific Aspects of Refugee Problems in
Africa; the Council of Europe has adopted several instru-
ments concerning refugees; and there are instruments
dealing with asylum in Latin America, as well as the
1984 Cartagena Declaration on Refugees.

771.  Specific provisions of relevance to law en-
forcement and human rights are now considered in sub-
sections (c) to (i) below, which deal with refugees, inter-
nally displaced persons, aliens or non-nationals, and
stateless persons.



(c) Specific provisions of the 1951 Convention relating
to the Status of Refugees

772.  INAPPLICABILITY OF THE CONVENTION: The Con-
vention does not apply to any person with respect to
whom there are serious reasons for considering that he
has:

(a) committed a crime against peace, a war crime, or
a crime against humanity, as defined in international in-
struments;

(b) committed a serious non-political crime outside
the country of refuge prior to his admission to that coun-
try as a refugee;

(¢) been guilty of acts contrary to the purposes and
principles of the United Nations (art. 1, sect. F).

773. GENERAL OBLIGATIONS: Every refugee has duties
to the country in which he finds himself. In particular, he
is to conform to its laws and regulations, as well as to
measures taken for the maintenance of public order
(art. 2).

774. Non-piscRIMINATION: The provisions of the
Convention are to be applied to refugees without dis-
crimination as to race, religion or country of origin
(art. 3).

775. RiGHT OF AssocIATION: Contracting States are to
accord to refugees lawfully in their territory the most fa-
vourable treatment accorded to nationals of a foreign
country as regards non-political and non-profit-making
associations and trade unions (art. 15).

776. AccEss To COURTS: A refugee is to have free ac-
cess to the courts of law on the territory of all contract-
ing States. In the contracting State of his habitual resi-
dence he shall enjoy the same treatment as nationals in
matters pertaining to access to courts, including legal as-
sistance (art. 16).

777. FrEEDOM OF MOVEMENT: Each contracting State
is to accord to refugees lawfully in its territory the right
to choose their place of residence and to move freely
within its territory subject to any regulations applicable
to aliens generally in the same circumstances (art. 26).

778. IpeNTITY PAPERS: Contracting States are to issue
identity papers to any refugee in their territory who does
not possess a valid travel document (art. 27).

779. TrAVEL DOCUMENTS: Measures include a re-
quirement that such documents are to be issued to refu-
gees lawfully in the territory of a contracting State for
the purpose of travel outside its territory, unless compel-
ling reasons of national security or public order require
otherwise (art. 28).

780. REFUGEES UNLAWFULLY IN THE COUNTRY OF REF-
UGE: Measures include a requirement that contracting
States are not to impose penalties, on account of illegal
entry, on refugees who come directly from a territory
where their life or freedom was threatened and who pre-
sent themselves without delay to the authorities (art. 31).

781. ExpuLsion: Contracting States are not to expel
a refugee lawfully in their territory except on grounds of
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national security or public order. Expulsions are to be
only in pursuance of a decision reached in accordance
with due process of law. There are provisions on the
rights of refugees to submit evidence, to be represented
and to appeal to competent authorities (art. 32).

782. PROHIBITION OF EXPULSION OR RETURN: No con-
tracting State is to expel or return (refouler) a refugee to
the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, na-
tionality, membership of a particular social group, or po-
litical opinion. A refugee for whom there are reasonable
grounds to regard as a danger to the security of the coun-
try in which he is, or who, having been convicted of a
particularly serious crime, constitutes a danger to the
community of that country, may not claim the benefit of
this provision (art. 33).

(d) Specific provisions of international human rights
law and international humanitarian law relevant to
the situation of refugees

783. Clearly, the provisions of most relevance to
the situation of refugees are the right to freedom of
movement and the right to seek and to enjoy asylum
from persecution. These rights are protected under the
Universal Declaration of Human Rights, as follows:

Article 13

I.  Everyone has the right to freedom of movement and residence
within the borders of each State.

2. Everyone has the right to leave any country, including his own,
and to return to his country.

Article 14

1. Everyone has the right to seek and to enjoy in other countries
asylum from persecution.

2. This right may not be invoked in the case of prosecutions
genuinely arising from non-political crimes or from acts contrary to
the purposes and principles of the United Nations.

784. These rights are also protected under article 12
of the African Charter on Human and Peoples’ Rights
and article 22 of the American Convention on Human
Rights. The right to freedom of movement and residence
within a State, the freedom to leave any country and the
right to return to one’s own country are also protected
under article 12 of the International Covenant on Civil
and Political Rights and articles 2 and 3 of Protocol
No. 4 to the European Convention on Human Rights.

785. Another provision of fundamental importance
to the situation of refugees is the entitlement to enjoy-
ment of rights without distinction or discrimination. This
is expressed in article 2 of the Universal Declaration of
Human Rights, as follows:

Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

The entitlement is also protected under the International
Covenant on Civil and Political Rights (art. 2); the Inter-
national Covenant on Economic, Social and Cultural
Rights (art. 2, para. 2); the African Charter on Human



and Peoples’ Rights (art. 2); the American Convention
on Human Rights (art. 1); and the European Convention
on Human Rights (art. 14).

786. Thus a wide range of human rights—
economic, social and cultural, as well as civil and politi-
cal rights—are protected in relation to refugees. How-
ever, the rights which are most vulnerable as far as law
enforcement and policing activities in general are con-
cerned, and the rights which are most dependent on po-
licing and law enforcement for their protection, are civil
and political rights.

787. In particular, law enforcement officials should
be reminded that the following provisions of the Univer-
sal Declaration of Human Rights are of special relevance
to the situation of refugees:

(a) the right to life, liberty and security of person
(art. 3);

(b) the prohibition on torture and ill-treatment
(art. 5);

(c) the right to recognition as a person before the law
(art. 6);

(d) the entitiement to equality before the law and
equal protection of the law (art. 7);

(e) the prohibition on arbitrary arrest and detention
(art. 9);

(f) the right to a fair and public hearing in the deter-
mination of rights and obligations and of any criminal
charge (art. 10);

(g) the prohibition on arbitrary interference with pri-
vacy, family, home and correspondence (art. 12);

(h) the right to freedom of thought, conscience and
religion (art. 18);

(i) the right to freedom of opinion and expression
(art. 19);

(j) the right to freedom of peaceful assembly and as-
sociation (art. 20).

All the above rights and prohibitions are also embodied
in the International Covenant on Civil and Political
Rights and in regional treaties. They have each been
considered in more detail in previous chapters of this
manual.

788. The specific provisions of international hu-
manitarian law relevant to the situation of refugees in
international armed conflicts are embodied in:

(a) article 44 of the Fourth Geneva Convention, relat-
ing to the protection of civilian persons in time of war,
which states that, in applying the measures of control
mentioned in the Convention, a detaining Power shall
not treat aliens as an enemy exclusively on the basis of
their nationality of an enemy State refugees who do not,
in fact, enjoy the protection of any Government;

(b) article 73 of Additional Protocol I to the 1949
Geneva Conventions, which states that persons who, be-
fore the beginning of hostilities, were considered as
stateless persons or refugees under the relevant interna-
tional instruments or under the national law of the State
of refuge or residence shall be protected persons within
the meaning of parts I and III of the Fourth Geneva Con-
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vention. Part I of the Convention deals with general pro-
visions, and part III with the status and treatment of pro-
tected persons.

789. There are no provisions of international hu-
manitarian law specifically relating to the situation of
refugees in non-international armed conflicts. However:

(a) article 3 common to the four Geneva Conventions
of 1949, which applies in the case of armed conflicts not
of an international character occurring in the territory of
one of the parties, requires that persons taking no active
part in the hostilities are to be treated humanely *‘with-
out any adverse distinction founded on race, colour, reli-
gion or faith, sex, birth or wealth, or any other similar
criteria’’;

(b) Additional Protocol II to the Geneva Conven-
tions, which is also concerned with the protection of vic-
tims of non-international armed conflicts, is to be ap-
plied without any adverse distinction on similar grounds
to those in common article 3 (art. 2).

790. In addition to these measures of protection, it
should be remembered that the 1951 Convention relating
to the Status of Refugees and other instruments on the
status and treatment of refugees have particular rel-
evance during armed conflicts and occupations.

(e) Internally displaced persons

791. A large number of mass displacements in re-
cent years have resulted in “‘internally displaced per-
sons’’—persons who are forced to flee their homes but
remain within the territory of their own country.

792. Most internally displaced populations are in
developing countries and are composed largely of
women and children. In some countries, the internally
displaced have comprised more than 10 per cent of the
population.

793. Since they continue to reside within their own
countries, these people are excluded from the present
system of refugee protection. However, law enforcement
officials should be reminded that the principles and pro-
visions of human rights law remain fully applicable. In-
ternally displaced persons are extremely vulnerable peo-
ple and are entitled to full enjoyment of human rights
without any adverse distinction or discrimination.

794. Law enforcement officials should also be ad-
vised of the provisions of article 17 of Additional Proto-
col II to the 1949 Geneva Conventions, which is the
Protocol relating to the protection of victims of non-
international armed conflicts. Article 17 prohibits the
forced movement of civilians. It provides that:

(a) the displacement of the civilian population shall
not be ordered for reasons related to the conflict unless
the security of the civilians, or imperative military rea-
sons, so demand;

(b) if such displacements are carried out, all possible
measures are to be taken in order that the civilian popu-
lation may be received under satisfactory conditions of
shelter, hygiene, health, safety and nutrition;

(¢) civilians shall not be compelled to leave their
own territory for reasons connected with the conflict.



(f) Specific provisions of the Declaration on the Human
Rights of Individuals Who are not Nationals of the
Country in which They Live

795. ADOPTION OF THE DECLARATION: The Declaration
was adopted by General Assembly resolution 40/144 of
13 December 1985. The resolution makes reference to:

(a) the Charter of the United Nations, which encour-
ages universal respect for the human rights of all human
beings without distinction as to race, sex, language or
religion;

(b) the Universal Declaration of Human Rights,
which proclaims that everyone is entitled to all the rights
and freedoms set forth in that Declaration without dis-
tinction of any kind based on grounds which include
race, colour or national origin; and which also proclaims
that everyone has the right to recognition everywhere as
a person before the law, that all are equal before the law
and entitled without any discrimination to equal protec-
tion of the law, and that all are entitled to equal protec-
tion against discrimination.

Furthermore, the resolution recognizes that the protec-
tion of human rights and fundamental freedoms provided
for in international instruments should also be ensured
for individuals who are not nationals of the country in
which they live.

796. Dernirion: For the purposes of the Declara-
tion, the term ‘‘alien’’ applies to any individual who is
not a national of the State in which he or she is present
(art. 1).

797. REQUIREMENTS ON ALIENS: Aliens are to observe
the laws of the State in which they reside or are present
and regard with respect the customs and traditions of the
people of that State (art. 4).

798. RiGHTS OF ALIENS: Aliens are to enjoy, in
accordance with the domestic law and subject to the rel-
evant international obligations of the State in which they
are present, the following rights, inter alia:

(a) the right to life and security of person; no alien
shall be subjected to arbitrary arrest or detention; no
alien shall be deprived of his or her liberty except on
such grounds and in accordance with such procedures as
are established by law;

(b) the right to protection against arbitrary or unlaw-
ful interference with privacy, family, home or
correspondence;

(c) the right to be equal before the courts, tribunals
and all other organs and authorities administering justice
and, when necessary, to free assistance of an interpreter
in criminal proceedings and, when prescribed by law,
other proceedings;

(d) the right to freedom of thought, opinion, con-
science and religion; the right to manifest their religion
or beliefs, subject only to such limitations as are pre-
scribed by law and are necessary to protect public safety,
order, health or morals, or the fundamental rights and
freedoms of others (art. 5, para. 1).
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799. RIGHTS SUBIECT TO CONDITIONS: Subject to legal
restrictions necessary in a democratic society to protect
national security, public safety, public order, public
health or morals, or the rights and freedoms of others,
and which are consistent with the other rights recognized
in the relevant international instruments and those set
forth in the Declaration, aliens are to enjoy the rights:

(a) to leave the country;
(&) to freedom of expression;
(c) to peaceful assembly;

(d) to own property alone as well as in association
with others, subject to domestic law;

(e) (when lawfully in the territory of a State) to lib-
erty of movement and freedom to choose their residence
within the borders of the State (art. 5, paras. 2-3).

800. Freepom FROM TORTURE: No alien shall be sub-
jected to torture or to cruel, inhuman or degrading treat-
ment or punishment (art. 6).

801. ExpuLsion: An alien lawfully in the territory of
a State may be expelled only in pursuance of a decision
reached in accordance with the law. Individual or collec-
tive expulsion of such aliens on grounds of race, colour,
religion, culture, descent or national or ethnic origin is
prohibited (art. 7).

802. CoMMUNICATION: Any alien shall be free at any
time to communicate with the consulate or diplomatic
mission of the State of which he or she is a national or,
in the absence thercof, with the consulate or diplomatic
mission of any other State entrusted with the protection
of the interests of the State of which he or she is a na-
tional in the State where he or she resides (art. 10).

(g) Specific provisions of international human rights
law and international humanitarian law relevant to
the situation of non-nationals

803. Standards of international human rights law
relevant to the situation of non-nationals are set out in
the various articles of the Declaration on the Human
Rights of Individuals Who are not Nationals of the
Country in which They Live, referred to above. All these
standards are embodied, to varying degrees, in the Uni-
versal Declaration of Human Rights and in global and
regional treaties which have been considered in some de-
tail in preceding chapters of this manual.

804, Particular reference should be made to the
International Covenant on Civil and Political Rights
(art. 13); the African Charter on Human and Peoples’
Rights (art. 12); and the American Convention on Hu-
man Rights (art. 22). All these articles contain provisions
which prohibit expulsion of aliens lawfully in the terri-
tories of States parties except in pursuance of a decision
reached in accordance with the law. The regional treaties
also prohibit mass expulsion of non-nationals.

805. Article 4 of Protocol No. 4 to the European
Convention on Human Rights prohibits collective expul-
sion of aliens.



806. The specific provisions of international hu-
manitarian law relevant to the situation of non-nationals
during international armed conflict are largely embodied
in the Fourth Geneva Convention, which relates to the
protection of civilian persons in time of war, and part IV
of Additional Protocol II to the 1949 Geneva Conven-
tions.

807. Article 4 of the Fourth Geneva Convention
states that persons protected by the Convention are those
who, at a given moment and in any manner whatsoever,
find themselves, in the case of a conflict or occupation,
in the hands of a party to the conflict or occupying
Power of which they are not nationals. In particular, the
situation of neutral aliens, aliens in occupied territory,
and aliens in the territory of a belligerent, is covered by
the Convention.

808. The provisions of article 3 common to the four
Geneva Conventions of 1949 and of Additional Proto-
col II to the Conventions, referred to in subsection (d)
above (para. 789) in relation to refugees, are relevant to
the situation of non-nationals.

(h) Specific provisions of the 1954 Convention relating
to the Status of Stateless Persons

809. PreamBLE: The first preambular paragraph
refers to the affirmation in the Charter of the United
Nations and in the Universal Declaration of Human
Rights of the principle that human beings shall enjoy
fundamental rights and freedoms without discrimination.
The third preambular paragraph points out that only
those stateless persons who are also refugees are covered
by the 1951 Convention relating to the Status of Refu-
gees and that there are many stateless persons who are
not covered by that Convention.

810. DerFINITION: A stateless person is a person who
is not considered as a national by any State under the op-
eration of its law (art. 1).

811. OBLIGATIONS OF STATELESS PERSONS: Every state-
less person has duties to the country in which he finds
himself. In particular, he is to conform to its laws and
regulations, as well as to measures taken for the mainte-
nance of public order (art. 2).

812. ReLicion: Contracting States are to accord to
stateless persons within their treatment at least as favour-
able as that accorded to their nationals with respect to
freedom to practise religion and freedom as regards the
religious education of their children (art. 4).

813. AccEss TO COURTS: Stateless persons shall have
free access to the courts of law in the territory of all con-
tracting States. They shall enjoy in the contracting State
in which they have habitual residence the same treatment
as nationals in matters pertaining to access to the courts,
including legal assistance (art. 16).

814. FreepoM ofF MOVEMENT: Contracting States are
to accord to stateless persons lawfully in their territory
the right to choose their place of residence and to move
freely within the territory, subject to any regulations ap-
plicable to aliens generally in the same circumstances
(art. 26).
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815. IDENTITY PAPERS are to be issued by contracting
States to stateless persons in their territory who do not
possess valid travel documents (art. 27).

816. TRAVEL DOCUMENTS are to be issued by con-
tracting States to stateless persons lawfully in their terri-
tory for the purpose of travel outside the territory, unless
compelling reasons of national security or public order
require otherwise (art. 28).

817. ExpuLsion: Contracting States shall not expel
stateless persons lawfully in their territory except on
grounds of national security or public order. Any deci-
sion on expulsion must be reached in accordance with
the due process of law (art. 31).

(i) Specific provisions of international human rights
law and international humanitarian law relevant to
the situation of stateless persons

818. The relevant provisions are essentially the ba-
sic civil and political rights, and the provisions of inter-
national humanitarian law designed to protect civilian
persons and non-participants considered in preceding
subsections.

819.
minded:

Course participants should be particularly re-

(a) that everyone is entitled to the rights and free-
doms set forth in the Universal Declaration of Human
Rights;

(b) of the principle of non-discrimination in the ap-
plication of provisions of the Universal Declaration and
of global and regional human rights treaties;

(¢) of the rights to equality before the law and to
equal protection under the law.

3. Concluding remarks

820. The causes of mass displacements of people
are multiple and complex, but it is certain that violations
of human rights are a major cause. This is a clear indica-
tion of failure of government or abuse of power by gov-
ernment. As policing is one of the means by which gov-
ernment protects and promotes human rights, it may also
be an indication of a failure of policing or abuse of
power in the law enforcement process.

821. The situation of people once they have become
displaced is often desperate, and such people are always
vulnerable. Refugees and other categories of non-
nationals are susceptible to xenophobic or racist aggres-
sion. In fact, the likelihood of victimization of non-
nationals in this way is so great that the victimization is
almost predictable.

822. There is a clear responsibility on police to op-
erate effectively, lawfully and humanely so that they do
not create or contribute to the conditions whereby people
become displaced or whereby displaced people are un-
able to return to their homes.

823. There is a clear responsibility on police to pro-
tect non-nationals of whatever category, and the stand-
ards expressed in the instruments considered in this
chapter provide an unambiguous measure of the success
or failure of police in this respect.



B. International standards on refugees and non-nationals—

Practical application

1. Practical steps for implementing international standards

All Police Officials

Be alert to any evidence of xenophobic or racist activity in your duty area.

Cooperate closely with immigration authorities and social agencies assisting refu-
gees and non-nationals.

In areas with high immigrant concentrations, reassure residents of their right to seek
police protection and assistance without fear of being deported.

Remind colleagues that unlawfully present non-nationals are not criminals, nor
criminal suspects solely by virtue of their immigration status.

Provide visible security for refugee shelters and camps.

Command and Supervisory Officials

Issue clear orders on the special vulnerability and protection needs of refugees and
non-nationals.

Develop cooperative schemes with community representatives to combat racist and
xenophobic violence and intimidation.

Organize foot patrols for areas of high refugee concentration, and consider estab-
lishing police substations in such areas.

Establish special units, with the necessary legal training, linguistic skills and social
skills, to work with terms of reference focusing on protection, rather than enforce-
ment of immigration laws.

Police agencies charged with border control and immigration law enforcement
should provide specialized training in the rights of refugees and non-nationals, and
in procedural guarantees afforded to such groups.

Liaise closely with social agencies providing support services to refugees and non-

nationals in need.

2.  Hypothetical exercise

Because of civil war and serious disorder taking place
in a neighbouring country, a large number of people
have crossed the border into your country. These people
comprise mainly members of a minority group who are
in conflict with their Government because they believe
they are being persecuted as a minority and unfairly
treated. The grievances of this minority group are among
the causes of the civil war in that country.

Your Government has decided to grant these people
asylum and they will be accommodated in a temporary
camp, close to the border, in the area which you are re-
sponsible for policing. They will be provided with food,
clothing and medical supplies by the international com-
munity and humanitarian organizations, and by direct as-
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sistance from your Government. Some fear of, and re-
sentment against, these refugees is felt by people in your
community.

Your country’s chief officer of police has required
you, as the local police commander, to assess the situa-
tion in policing terms and to identify the problems you
foresee. In view of this:

1. State what further information you will require
about the circumstances.

2. Present an outline of the assessment you would
provide and of the problems you foresee.

As a temporary measure, while you are awaiting a re-
sponse and further assistance from your chief officer of
police, prepare a set of general instructions and guide-



lines to be issued to the officers you command in respect
of the situation.

Your responses to this situation should be based on
practical policing considerations and relevant interna-
tional standards.

3. Topics for discussion

1. The international nature and scope of problems
created by the granting of asylum is recognized. In what
ways could there be an international response to the po-
licing problems created by an influx of refugees into a
country?

2. Refugees and other non-nationals have a duty to
respect the laws and regulations of the countries in
which they find themselves. What can the police do to
ensure that such persons are aware of local laws and

regulations?

142

3. It is a principle of human rights law that all hu-
man beings are born free and equal in dignity and rights,
yet non-nationals in any country generally enjoy fewer
rights than nationals. How can this be justified?

4. The 1951 Convention relating to the Status of
Refugees denies application of the Convention to a per-
son who has ‘‘committed a serious non-political crime
outside the country of refuge’’ (art. 1, sect. F (b)). What
is a “‘political crime’’? How does such a crime differ
from a ‘‘non-political crime’’?

5. What are the various ways in which police can
monitor the attitudes and feelings of the local population
in relation to refugees and other non-nationals, in order
that they may take steps to prevent xenophobic or racist
attacks ?

6. If police become aware of animosity within the
local community towards refugees or other non-
nationals, what steps can be taken to prevent xenophobic
or racist attacks against them? '



CHAPTER XIX

PROTECTION AND REDRESS FOR VICTIMS

Chapter Objectives

To give users of the manual an understanding of the special respon-
sibility of police to protect victims of crime, abuse of power and human
rights violations, to treat them with respect, compassion and care, and to
act with due diligence in providing them with all available redress.

Essential Principles

All victims of crime, abuse of power or human rights violations shall
be treated with compassion and respect.

Victims shall have access to mechanisms of justice and prompt redress.
Redress procedures shall be expeditious, fair, inexpensive and accessible.

Victims shall be informed of their rights in seeking redress and pro-
tection.

Victims shall be informed of their role in formal proceedings, the
scope, timing and progress of proceedings, and the disposition of their
cases.

Victims shall be allowed to present their views and feelings on all
matters where their personal interests are affected.

Victims shall receive all necessary legal, material, medical, psycho-
logical and social assistance, and shall be informed of the availability of
such assistance.

Inconvenience to victims in the handling of their cases shall be mini-
mized.

The privacy and safety of victims shall be protected.

Unnecessary delay in the handling of victims’ cases shall be avoided.
Offenders should, where appropriate, make restitution.

Governments should make restitution where public officials are at fault.

Financial compensation should be made available from the offender
or, if this is impossible, from the State.

Police shall be trained in the needs of victims and should be provided
with guidelines to ensure proper and prompt aid.
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A. International standards on human rights
of victims, protection and redress—
Information for presentations

1. Introduction

824. The situation of victims of crime and of abuse
of power is a matter of considerable concern at the na-
tional, regional and international levels. This concern is
evidenced by the scope of academic research on the sub-
ject, and by the political, legal and administrative activ-
ity it has engendered.

825. There is now a very clear understanding of
what is required to assist victims and what this means for
the various parts of a criminal-justice system. Clearly,
the most effective way to assist victims is to prevent
criminal activity and abuse of power, so that victimiza-
tion, and revictimization, are minimized.

826. Responsibility for prevention rests upon the
State, for the safety and security of citizens is a prime
function of government. However, the community and
the individual can act through positive steps to avoid be-
coming victims: by adopting prudent precautions and by
avoiding certain courses of action.

827. The role of police in preventing victimization
and in assisting victims is critical; but so, too, is the reli-
ance of police on the cooperation of victims. It is clear
from research that most crimes in a society are not dealt
with by the criminal-justice system: first, because many
victims decide not to report crimes, and secondly be-
cause the great majority of those crimes which are re-
ported are not detected.

828. Police depend on cooperation from victims not
only in invoking the criminal-justice system by reporting
crime, but also in providing information on which suc-
cessful investigations can be based. This means that the
relationship between police and victims is one of mutual
dependence and importance.

829. The international standards considered in this
chapter are expressions of the criminal-justice policy of
Member States of the United Nations. Their application
can have a powerful and positive impact on the relation-
ship between police and victims—to the benefit of both.

2.  General aspects of human rights of victims,
protection and redress

(a) Fundamental principles

830. Two principles are fundamental to securing
protection and redress for victims:

—victims are entitled to be treated with compassion
and with respect for their human dignity;

—victims are entitled to prompt redress for the harm
they have suffered.

All the standards considered in this chapter derive from
these two principles.

(b) Specific provisions on human rights of victims, pro-
tection and redress

831. In 1985, the General Assembly adopted the
Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power. The Declaration sets out ba-
sic standards for the treatment of victims of crime and
abuse of power, for example in respect of access to judi-
cial and administrative procedures, the right to informa-
tion and fair treatment, consideration of their views, res-
titution and compensation.

832. In its resolution 40/34 of 29 November 1985,
by which it adopted the Declaration, the General Assem-
bly affirmed:

the necessity of adopting national and international measures in order
to secure the universal and effective recognition of, and respect for,
the rights of victims of crime and of abuse of power (Para. 1.)

The resolution calls upon Member States to take the nec-
essary steps to give effect to the Declaration and to en-
deavour to carry out a number of measures, including:

(a) reducing victimization and encouraging assis-
tance to victims in distress;

(b) promoting community efforts and public partici-
pation in crime prevention;

(c) periodically reviewing existing legislation and
practices in order to ensure responsiveness to changing
circumstances;

(d) enacting and enforcing legislation proscribing
acts that violate internationaily recognized norms relat-
ing to human rights, corporate conduct and abuse of
power;

(e) promoting the observance of codes of conduct
and ethical norms, in particular international standards,
by such people as public servants and law enforcement
officials.

833. In its resolution 1989/57 of 24 May 1989, the
Economic and Social Council made a number of recom-
mendations regarding implementation of the Declara-
tion. One such recommendation was that a guide for
criminal-justice practitioners be prepared, published and
disseminated (para. 1).

834. In 1990, the United Nations Secretariat pro-
duced a Guide for practitioners regarding the implemen-
tation of the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power.

835. The Council of Europe has also been active in
this area, producing a number of texts, including the
European Convention on the Compensation of Victims
of Violent Crimes (1983) and two recommendations: the
1985 Recommendation (No. R (85) 11) on the position
of the victim in the framework of criminal law and pro-
cedure, and the 1987 Recommendation (No. R (87) 21)
on assistance to victims and the prevention of victimiza-
tion.

836. Specific provisions of the 1985 United Nations
Declaration are considered below under the headings
“‘Protection of victims of crime’’ and ‘‘Protection of
victims of abuse of power’’. Some of the recommenda-
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tions in ECOSOC resolution 1989/57 on implementation
of the Declaration are set out under the heading ‘‘Rec-
ommendations for implementation of the Declaration of
Basis Principles of Justice for Victims of Crime and
Abuse of Power’’. Sources for standards on the treat-
ment of victims of conflict are set out under the heading
“Protection of victims of conflict™.

TrAINERS’ NOTE: Reference should also be made to
chapter XVII of this manual, on Law Enforcement
and the Rights of Women, and in particular to
those parts of that chapter dealing with women as
victims of domestic violence and women as vic-
tims of rape and other sexual offences.

(¢) Protection of victims of crime

837. DeriniTION: In paragraph 1 of the Declaration
of Basic Principles of Justice for Victims of Crime and
Abuse of Power, ‘‘victims’’ of crime are defined as

persons who, individually or collectively, have suffered harm, includ-
ing physical or mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights, through acts or
omissions that are in violation of criminal laws operative within Mem-
ber States, including those laws proscribing criminal abuse of power.

838. Paragraph 2 of the Declaration states that a
person may be considered a victim under the Declaration
regardless of whether the perpetrator is identified, appre-
hended, prosecuted or convicted, and regardless of the
familial relationship between the perpetrator and the vic-
tim. It adds that, where appropriate, the term *‘victim”’
may include the immediate family or dependants of the
direct victim and persons who have suffered harm in
intervening to assist victims in distress or to prevent vic-
timization. Clearly, this latter category could include po-
lice officials.

839. DiscrIMINATION: Paragraph 3 of the Declara-
tion requires the provisions of the Declaration to be ap-
plicable to all, without distinction on any of the usual
grounds, such as race, colour, sex, age, and ethnic or so-
cial origin.

840. 'TREATMENT, ACTION AND REDRESS: Paragraph 4
of the Declaration states that victims should be treated
with compassion and respect for their dignity. They are
entitled to:

(a) access to the mechanisms of justice;
(b) prompt redress,

as provided for by national legislation, for the harm that
they have suffered.

841. The principles of access to justice and redress
are stated in article 8 of the Universal Declaration of Hu-
man Rights, which reads:

Everyone has the right to an effective remedy by the competent na-
tional tribunals for acts violating the fundamental rights granted him
by the constitution or by law.

The rights of access to mechanisms of justice and to an
effective remedy are protected under article 2, para-
graph 3, of the International Covenant on Civil and Po-
litical Rights; article 25 of the American Convention on
Human Rights; and article 13 of the European Conven-
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tion on Human Rights. Article 7 of the African Charter
on Human and Peoples’ Rights protects the right to ap-
peal to competent national organs against acts violating
rights guaranteed by law.

842. MECHANISMS TO OBTAIN REDRESS: Paragraph 5
of the Declaration of Basic Principles of Justice for Vic-
tims of Crime and Abuse of Power requires judicial and
administrative mechanisms to be established and
strengthened where necessary to enable victims to obtain
redress through formal and informal procedures. These
procedures are to be expeditious, fair, inexpensive and
accessible. Victims are to be informed of their rights in
seeking redress through such mechanisms.

843. RESPONSIVENESS OF JUDICIAL AND ADMINISTRATIVE
PROCESSES: Paragraph 6 of the Declaration states that
such responsiveness is to be facilitated by:

(a) informing victims of their role in proceedings, of
the scope, timing and progress of the proceedings, and of
the disposition of their cases;

(b) allowing the views and concerns of victims to be
presented and considered at appropriate stages of the
proceedings where their personal interests are affected,
without prejudice to the accused and consistent with the
relevant national criminal-justice system;

(c) providing proper assistance to victims throughout
the legal process;

(d) minimizing inconvenience to victims, protecting
their privacy, and ensuring their safety, as well as that of
their families and witnesses on their behalf;

(e) avoiding unnecessary delay in the disposition of
cases and the execution of orders or decrees granting
awards to victims.

This final requirement is consistent with the right of an
accused person to trial without undue delay set out in ar-
ticle 14, paragraph 3 (c), of the International Covenant
on Civil and Political Rights; article 7, paragraph | (d),
of the African Charter on Human and Peoples’ Rights;
article 8 of the American Convention on Human Rights;
and article 6 of the European Convention on Human
Rights.

844. INFORMAL MECHANISMS FOR THE RESOLUTION OF
pISPUTES: Paragraph 7 of the Declaration of Basic Princi-
ples of Justice for Victims of Crime and Abuse of Power
states that mechanisms such as mediation, arbitration
and customary justice or indigenous practices should be
utilized where appropriate to facilitate conciliation and
redress for victims.

845. These mechanisms are not proposed as alterna-
tives to the criminal-justice process. They are intended to
resolve disputes and facilitate conciliation—whatever
course the criminal-justice system may take. The terms
“‘customary justice’’ and ‘‘indigenous practices’’ refer
to processes whereby disputes are dealt with as they
arise within the framework of traditional mechanisms
and social relationships—the family, community or
workplace, for example. Again, these methods do not
preclude the criminal-justice system taking its course.

846. ResmituTioN: Paragraph 8 of the Declaration
states that, where appropriate, restitution should be made



to victims, their families or dependants by offenders or
third parties responsible for their behaviour. This in-
cludes such measures as return of property or payment
for harm or loss suffered.

847. Sometimes, property is recovered by police
from accused persons and retained pending conclusion
of legal proceedings. As ‘‘return of property’’ is an im-
portant aspect of restitution, it is clear that such property
seized by police should be returned to victims at the ear-
liest possible opportunity. The necessity of retaining the
property as evidence should be considered generally by
legislators, and specifically in each case by police and
prosecutors.

848. RESTITUTION AS A SANCTION: Paragraph 9 of the
Declaration requires Governments to consider restitution
as a sentencing option in criminal cases, in addition to
other sanctions.

849. RESTORATION OF THE ENVIRONMENT: Para-
graph 10 of the Declaration states that, when restitution
is ordered in cases of substantial harm to the environ-
ment, it should include such measures as restoration of
the environment, reconstruction of the infrastructure and
replacement of community facilities.

850. STATE RESPONSIBILITY FOR OFFICIALS AND AGENTS:
Paragraph 11 of the Declaration states that, where public
officials or agents acting in an official or quasi-official
capacity have violated criminal laws, victims should re-
ceive restitution from the State, whose officials or agents
were responsible for the harm.

851. The right to an effective remedy referred to
above, as it is embodied in the International Covenant on
Civil and Political Rights, the American Convention on
Human Rights and the European Convention on Human
Rights (see para. 841 above), includes a provision to the
effect that the right exists notwithstanding that the viola-
tion has been committed by a person acting in an official
capacity.

852. STATE COMPENSATION: Paragraph 12 of the Dec-
laration of Basic Principles of Justice for Victims of
Crime and Abuse of Power requires States to endeavour
to provide financial compensation to victims who have
sustained significant injury as a result of serious crimes,
when compensation is not fully available from the of-
fender or other sources. When persons have died or be-
come incapacitated as a result of such victimization,
their families or dependants should be compensated
financially.

853. CoOMPENSATION FUNDs: Paragraph 13 of the Dec-
laration stipulates that the establishment or strengthening
of national funds to compensate victims should be en-
couraged.

854. ASSISTANCE To vICTIMS: Paragraph 14 of the
Declaration states that victims should receive the neces-
sary material, medical, psychological and social assis-
tance through governmental, voluntary, community-
based and indigenous means.

855. INFORMATION AND ACCESS: Paragraph 15 of the
Declaration stipulates that victims should be informed of
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available health and social services, and other relevant
assistance, and be afforded access to them.

856. TRAINING: Paragraph 16 of the Declaration
states that police, justice, health, social service and other
personnel concerned should receive training to sensitize
them to the needs of victims. Guidelines should be pro-
vided to ensure proper and prompt aid.

857. SpeciaL NEEDS: Paragraph 17 of the Declaration
requires attention to be given to victims who have spe-
cial needs because of the nature of the harm inflicted or
because of other factors which may disadvantage them
in some way.

(d) Protection of victims of abuse of power

858. DerNITION: In paragraph 18 of the Declaration,
““victims’” of abuse of power are defined as

persons who, individually or collectively, have suffered harm, includ-
ing physical or mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights, through acts or
omissions that do not yet constitute violations of national criminal
laws but of internationally recognized norms relating to human rights.

The wording of this definition is identical to that set out
in paragraph 1, relating to victims of crime, except that it
refers to acts which do not yet constitute violations of
national criminal laws, whereas the definition in para-
graph 1 refers to acts or omissions which are in violation
of those laws.

859. “‘Internationally recognized norms relating to
human rights’® are contained in treaties, resolutions,
guidelines, principles or rules adopted within the United
Nations framework or within the framework of regional
bodies. Norms relating to law enforcement and human
rights are discussed in the preceding chapters of this
manual.

860. Clearly, violations of international norms relat-
ing to human rights which are also violations of national
criminal law will be dealt with under the provisions of
that law. Paragraphs 1 to 17 of the Declaration are rel-
evant to such violations.

861. NATIONAL NORMS AND REMEDIES: Paragraph 19
of the Declaration requires States to consider incorporat-
ing into national law norms proscribing abuses of power
and providing remedies to victims of such abuses. Such
remedies should include restitution and/or compensation,
and necessary material, medical, psychological and so-
cial assistance and support.

862. TREATY ADHERENCE: Paragraph 20 of the Decla-
ration requires States to consider negotiating multilateral
international treaties for the protection of human rights.

863. LEGISLATION AND PRACTICES: Paragraph 21 of
the Declaration requires States:

(a) to review existing legislation and practices to en-
sure their responsiveness to changing circumstances;

(b) to enact and enforce, if necessary, legislation pro-
scribing acts that constitute serious abuses of political or
economic power;



(c) to promote policies for the prevention of such
acts;

(d) to develop and make readily available appropriate
rights and remedies for victims of such acts.

(e) Recommendations for implementation of the Decla-
ration of Basic Principles of Justice for Victims of
Crime and Abuse of Power

864. As indicated above (para. 833), the Economic
and Social Council, in its resolution 1989/57, made rec-
ommendations regarding implementation of the 1985
United Nations Declaration. Most have relevance to the
purposes of this manual and are summarized below.

865. MEMBER STATES are recommended:

(a) to adopt and implement the provisions of the
Declaration in accordance with constitutional process
and domestic practice;

(b) to examine methods of assisting victims, includ-
ing adequate redress for the actual harm or damage in-
flicted, identifying limitations and exploring ways by
which these may be overcome, to ensure that they meet
effectively the needs of victims;

(c) to establish measures to protect victims from
abuse, calumny or intimidation in the course of or as a
result of any criminal or other proceedings related to the
crime, including effective remedies should such abuses
occur.

866. MEMBER STATES, IN COLLABORATION WITH REL-
EVANT SERVICES, AGENCIES AND ORGANIZATIONS, are recom-
mended:

(a) to encourage the provision of assistance and sup-
port services to victims of crime, with due regard to dif-
ferent social, cultural and legal systems, taking into ac-
count the experience of different models and methods of
service delivery and the current state of knowledge con-
cerning victimization;

(b) to develop suitable training for all who provide
services to victims to enable them to develop the skills
and understanding needed to help victims cope with the
emotional impact of crime and overcome bias, where
this may exist, and to provide factual information;

(c¢) to establish effective channels of communication
between all those who are involved with victims,
organize courses and meetings and disseminate informa-
tion to enable them to prevent further victimization as a
result of the workings of the system;

(d) to ensure that victims are kept informed of their
rights and opportunities with respect to redress from the
offender, from third parties or from the State, as well as
of the progress of the relevant criminal proceedings and
of any opportunities that may be involved,;

(e) to ensure, where informal mechanisms for the
resolution of disputes exist, that the wishes and sensibil-
ities of victims are fully taken into consideration and that
the outcome is at least as beneficial for the victims as
would have been the case if the formal system had been
used;

() to establish a monitoring and research programme
to keep the needs of victims and the effectiveness of

147

services provided to them under constant review. Such a
programme might include meetings and conferences of
representatives of sectors of the criminal-justice system
and other bodies concerned with victims, in order to ex-
amine the extent to which existing law and practice are
responsive to victims’ needs;

(g) to undertake studies to identify the needs of vic-
tims in cases of unreported crime and to make the appro-
priate services available to them.

(f) Protection of victims of conflict

867. Victims of conflict have special needs. These
are recognized and addressed in the principles and provi-
sions of international humanitarian law which protect
different categories of victim in different types of con-
flict.

868. INTERNATIONAL ARMED CONFLICT: In this type of
conflict, wounded, sick and shipwrecked members of
armed forces, prisoners of war and civilian persons are
protected (First to Fourth Geneva Conventions of 1949).

869. NON-INTERNATIONAL ARMED CONFLICT: In this
type of conflict, persons protected are:

(a) those taking no active part in hostilities, including
members of armed forces who have laid down their arms
and those placed hors de combat by sickness, wounds,
detention or any other cause (article 3 common to the
four Geneva Conventions of 1949);

(b) those who do not take a direct part or who have
ceased to take part in hostilities, whether or not their lib-
erty has been restricted (Additional Protocol II to the
1949 Geneva Conventions).

870. INTERNAL DISTURBANCES AND TENSIONS: Persons
protected in these cases are all those present in a State
where there are tensions, disturbances and conflict not
amounting to armed conflict.

871. The provisions of international humanitarian
law relating to international and non-international armed
conflict are not applicable to this type of conflict.
However, draft instruments have been prepared (see
paras. 527-534 above) embodying existing fundamental
rules drawn from general legal principles, custom and
treaty law which are applicable in such situations. Refer-
ence should be made to chapter XV of this manual,
which sets out humanitarian standards applicable during
armed conflict, for a full account of the principles and
provisions relevant to law enforcement in times of
conflict.

872. PROTECTION OF VICTIMS OF CRIME AND ABUSE OF
poweR: It should be noted that the provisions of instru-
ments for the protection of this type of victim remain in
force in times of conflict.

873. Clearly, when there is a serious breakdown of
law and order of the sort that may occur in time of war,
national legislation of any sort, including that based on
the Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power, may be unenforceable.
However, the probability of victimization through crimi-
nal activity and abuse of power is extremely high in
times of conflict, and it is not always the case that law



enforcement is ineffective under these circumstances.
Whenever it is possible, the care and protection of such
victims should be given a high priority.

3. CONCLUDING REMARKS

874. The standards set in the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of
Power and in other instruments designed to secure pro-
tection for victims are basic standards. They provide a
measure of the degree of protection provided to victims
by the various agencies of the States in question.

875. When these standards are part of the law of a
State, it is necessary to secure effective implementation
of that law through the different means set out as re-
quirements and recommendations in the texts considered

above. These include, especially, training for practi-
tioners, and research and exchange of information.

876. Every effort must be made to secure compli-
ance with the standards, but not at the expense of the
rights of suspects. Arguably the most important of these
is the right to presumption of innocence. This and other
important rights of persons suspected of crime are con-
sidered in some detail in preceding chapters of this man-
ual, and especially in chapters XI (Police investigations),
XII (Arrest) and XIII (Detention).

877. Neglect of victims’ rights and failure to pro-
tect the rights of suspects both lead, in different ways, to
loss of confidence in a State’s capability to protect peo-
ple within its jurisdiction. The maintenance of that con-
fidence is essential for the purposes of effective, ethical
and humane law enforcement.

B. International standards on human rights of victims, protection and redress—

Practical application

1. Practical steps for implementing international standards

All Police Officials

Inform all victims, in clear and understandable language, of available legal, ma-
terial, medical, psychological and social assistance. If they so desire, put them di-
rectly in contact with such assistance.

Keep a list of contacts handy, with all information on available services for assis-
tance to victims.

Carefully explain to victims their rights, their role in legal proceedings, the scope,
timing and progress of such proceedings, and the disposition of their cases.

Provide transportation to medical services, and to the victim’s residence, and offer
to check the security of the premises and patrol the area.

Enrol in victim-assistance training.

Keep records on victims secure, and carefully protect their confidentiality. Inform
victims of measures that will be taken to these ends.

Return any recovered property of a victim as soon as possible after completing nec-
essary procedures.

Command and Supervisory Officials

Provide for victim-assistance training for all officials.

Establish close cooperative procedures with medical, social, legal and other victim-
assistance agencies and programmes.

Establish victim-assistance units, comprised of police officials (male and female), medi-
cal or paramedical professionals, social workers and counsellors, for rapid deployment.

Establish official victim-assistance guidelines, ensuring prompt, proper and compre-
hensive attention to the legal, material, medical, psychological and social assistance
needs of victims.

Review crime records, in developing preventive strategies, with a focus on prevent-
ing revictimization.

Assign designated officers to follow and expedite victims’ cases in seeking redress
and justice.
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2. Hpypothetical exercises

Exercise 1

As a member of a national working group formulated
for the purpose, draw up a draft set of:

(a) crime victims’ rights—to be guaranteed to people
who become victims of crime and to assist them in their
immediate plight;

(b) pre-trial rights—to be guaranteed to victims of
crime where there is to be a prosecution of those sus-
pected of committing the crime in question.

Once both sets of victims’ rights have been agreed, draw
up a set of guidelines for police officials on how they are
to respect and protect those rights.

Exercise 2

Paragraph 16 of the Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power re-
quires police and other personnel concerned with victims
of crime to receive training to sensitize them to the needs
of victims.

This provision was included because it was felt that
the routine work carried out by police and others in the
criminal-justice system lessens their awareness of the
needs of victims. This may occur because of the need
to develop emotional detachment in order to cope with
distressing situations, or because police have other
priorities (e.g. prevention and detection of crime) which
divert them from providing proper assistance and protec-
tion to victims.

As a member of a working group appointed by your
chief officer of police, make recommendations on the
following:

(a) ways in which police officials can be assisted in
coping with distressing situations while at the same time
retaining a degree of sensitivity towards victims of those
situations;

(b) other ways, in addition to training, of sensitizing
police officials to the needs of victims;

(¢) the format and content of a training programme
for officials in your law enforcement agency to sensitize
them to the needs of victims, and to instruct them on the
various resources both within and outside the criminal-
justice system which can be employed to assist victims;

3. Topics for discussion

1. Discuss three examples of serious ways in which
women are victimized in your society, and suggest poli-
cies and guidelines for police to follow which demon-
strate sensitivity to the concerns and needs of female vic-
tims and which prevent ‘‘double victimization’’.

2. In addition to the Government having responsibil-
ity for the safety and security of citizens, both the com-
munity and private individuals must help to prevent
crime and hence victimization. What measures can the
community and individual citizens take to prevent
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crime? How can the police encourage them in their ef-
forts to do so0?

3. Studies have shown that a large proportion of the
crime actually committed is not reported to the police.
Should police encourage the reporting of a greater pro-
portion of that crime? What would be the advantages and
disadvantages of a higher proportion of actual crime be-
ing reported to police?

4. What positive effects for the prevention and de-
tection of crime arise out of police providing greater sup-
port and assistance to victims of crime?

5. Discuss the informal mechanisms for the reso-
lution of disputes between victims and perpetrators of
crime, such as mediation, arbitration and customary
practices, which are in place in your country. How effec-
tive are they? Could other mechanisms be introduced? In
what ways are police involved in these informal mecha-
nisms? How could the mechanisms be made more effec-
tive?

6. Return of property is an important element of res-
titution to a victim of crime. What opportunities are
there in your country for victims to have stolen property
returned to them before any case against suspects is con-
cluded? In what ways can the system of returning stolen
property to victims in your country be improved?

7. Persons suspected of crime and victims of crime
each have rights. Some of these rights may contflict, ex-
amples being the suspect’s right to be released on bail
vs. the victim’s right to personal security and freedom
from fear of further crime; the suspect’s right to a public
hearing vs. the victim’s right to privacy; and the sus-
pect’s right to have adequate time and facilities to pre-
pare a defence vs. the victim’s right to timely justice and
a resolution of the case. Identify other rights of suspects
and victims which may conflict and discuss how the
rights of the two groups may be reconciled.

8. Discuss how the provisions of the Declaration of
Basic Principles of Justice for Victims of Crime and
Abuse of Power can be adapted to the specific legal, so-
cial and cultural circumstances of your country. Draw up
draft guidelines to assist police officials to comply with
those principles.

9. Discuss how victims of crime are protected from
abuse and intimidation as a result of their involvement in
criminal proceedings, and how their physical safety is
ensured, in your country. How can the protection of vic-
tims in these respects be enhanced?

10. What organizations, within and outside the
criminal-justice system, are involved in providing assis-
tance to victims in your country? Discuss the relation-
ship between these organizations and your police
agency. What channels of communication exist between
these organizations and the police and how can they be
improved? In what ways do these organizations assist
police in their general task of preventing and detecting
crime?

11. Discuss the various ways in which police could
assist with research programmes on victimization.
Which aspects of victimization would you like re-
searched? How could research into those aspects be initi-
ated and how could your agency assist in the initiation
of, and contribution to, such work?
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CHAPTER XX

HUMAN RIGHTS IN POLICE COMMAND, MANAGEMENT
AND ORGANIZATION

Chapter Objectives

To give users of the manual an understanding of the particular hu-
man rights requirements and responsibilities of command and manage-
ment officials, including human rights implications of recruitment, hiring,
assignments, supervision, discipline and strategic planning.

Essential Principles

Law enforcement officials shall at all times fulfil the duty imposed on
them by law, by serving the community and by protecting all persons
against illegal acts, consistent with the high degree of responsibility re-
quired by their profession.

Law enforcement officials shall not commit any act of corruption.
They shall rigorously oppose and combat all such acts.

Law enforcement officials shall respect and protect human dignity
and maintain and uphold the human rights of all persons.

Every law enforcement agency shall be representative of and respon-
sive and accountable to the community as a whole.

The recruitment, hiring, assignment and promotion policies of police
agencies shall be free from any form of unlawful discrimination.

Clear, complete and accurate records shall be maintained on matters
of investigations, arrests, detention, the use of force and firearms, victim
assistance, and all matters of police activity.

Training and clear guidelines shall be made available on all matters
of police activities affecting human rights.

Police agencies shall make available a range of means for the differ-
entiated use of force, and shall train officers in their use.

All incidents of the use of force or firearms shall be followed by re-
porting and review by superior officials.

(Continued on next page.)
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(Continued from preceding page.)

Superior officials shall be held responsible for the actions of police
under their command if the superior knew or should have known of abuses
but failed to take action.

Officials who refuse unlawful superior orders shall be given immu-
nity.
Confidential information is to be handled securely.

All police candidates shall be of appropriate mental and physical
character.

All police are to be subject to continuous and effective reporting and
review procedures.

Police shall develop strategies for law enforcement which are effec-
tive, lawful and respectful of human rights.

STRATEGY NOTE:

Community policing

Establish a partnership between police and law-abiding members of
the community.

Adopt a community-relations policy and plan of action.

Recruit from all sectors of the community.

Train officers to deal with diversity.

Establish community outreach and public information programmes.
Liaise regularly with all groups in the community.

Build contacts with the community through non-enforcement activities.
Assign officers to a permanent neighbourhood beat.

Increase community participation and

community-based public-safety programmes.

in policing activities

Involve the community in identifying problems and concerns.

Use a creative problem-solving approach to develop responses to spe-
cific community problems, including non-traditional tactics and strategies.

Coordinate policies, strategies and activities with other government
agencies, and with non-governmental organizations.

International standards on police command,

879.

management and organization—Information
for presentations

1. Introduction

878. A basic function of government is to maintain
peace and security within the borders of the State. As
police are one of the means by which Governments fulfil
this function, a law enforcement agency is a significant
organ in the governance of a State.
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Another basic function of government is to en-
sure that the State meets its obligations under interna-
tional law to promote and protect the human rights of
people within its jurisdiction. Police are also one of the
means by which Governments fulfil this function.

880. The above points are made to emphasize the
importance of policing in the government of a State, and
hence the importance of securing good command and
management of police agencies.

881. International legal obligations are translated
into national legal obligations by the constitutional and



legal arrangements of States. In this way, human rights
are protected by domestic law. However, effective pro-
tection of human rights engages almost the entire range
of government activity, including the activities of law-
making, resource allocation, formulation of policies and
practices, and the establishment of structures and sys-
tems throughout the machinery of government and
within ancillary governmental organizations and agen-
cies.

882. 1In relation to policing, the promotion and pro-
tection of human rights requires close attention to be
paid to detailed aspects of command, management and
administration of a police organization, as well as to the
actual processes of law enforcement and order mainte-
nance. This is achieved, in the first instance, by making
police accountable and through supervision. Police are to
be accountable to government, and hence to the public
they serve, through the democratic political process; and
policing activities are to be subjected to judicial and le-
gal supervision.

883. The extent to which policing is carried out
with due respect for human rights is, therefore, depend-
ent on the political and legal systems and the actors
within those systems. It is also crucially dependent on
officials responsible for the command and management
of police organizations.

884. This Chapter discusses the implications of the
legal imperative to protect and promote human rights for
those officials with responsibilities for the command and
management of police agencies.

2. General aspects of human rights and police

command, management and organization
(a) Fundamental principles

885. The following principles are fundamental to
the promotion and protection of human rights by and
through policing:

—respect for, and obedience to, the law;

—respect for the inherent dignity of the human per-
son;

—respect for human rights.

886. Police agencies are to be commanded and
managed in accordance with these principles, and in
accordance with the following principle expressed in
General Assembly resolution 34/169 of 17 December
1979 (preamble), by which the Code of Conduct for Law
Enforcement Officials was adopted:

. . every law enforcement agency should be representative of and
responsive and accountable to the community as a whole.

887. Finally, police agencies should be commanded
and managed in accordance with the principle of respon-
sibility. This requires police officials to be personally re-
sponsible under the law for their own acts or omissions.
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(b) Specific provisions on human rights implications for
police command, management and control

888. In order for policing to be carried out in
accordance with international human rights and humani-
tarian standards, the above principles must be taken into
account when:

(a) the purposes and objectives;
(b) the ethical standards;
(c) the strategic plans and policies

of a police organization are being established or re-
viewed. These aspects of command and management are
considered under separate headings below.

889. In addition to the above considerations, some
human rights instruments contain provisions which have
more specific implications for command and manage-
ment of police organizations. These are considered under
the headings: ‘‘Systems for command, management and
control”’, ‘‘Recruitment’’; and ‘“Training’’.

(c) Purposes and objectives of a police organization

890. Taking into account:

(a) the importance of policing in the government of a
State;

(b) the right to participatory and representative gov-
ernment as set out in the Universal Declaration of Hu-
man Rights (art. 21); the International Covenant on Civil
and Political Rights (art. 25); the African Charter on Hu-
man and Peoples’ Rights (art. 13); the American Con-
vention on Human Rights (art. 23); and Protocol No. 1 to
the European Convention on Human Rights (art. 3);

(c) all the fundamental principles set out above, par-
ticularly the principle that police should be responsive
and accountable to the community as a whole (see
para. 886), the purposes and objectives of every police
organization should be clearly and publicly stated, and
should include the promotion and protection of human
rights.

891. The purposes and objectives of a police
organization can be stated in general terms as:

(a) the prevention and detection of crime;
(b) the maintenance of public order;

(c) the rendering of humanitarian assistance in emer-
gencies to those in need of immediate aid;

(d) the promotion and protection of human rights,

892. Officials responsible for the command and
management of law enforcement agencies should pre-
pare and publish statements of purposes and objectives
which are relevant to the particular circumstances of
their agency. For example, some agencies may focus on
only one aspect of general police functions, such as the
detection of crime, and many agencies will be con-
fronted with situations which need to be specifically
identified in statements of purposes and objectives.

893. Whatever the specific functions of a police
organization and whatever the particular situation, the



promotion and protection of human rights should always
be included in any such statement. Furthermore, in order
to facilitate participatory and representative government,
and responsive and accountable policing, statements of
purposes and objectives should be made public.

(d) Professional ethics

894, All citizens of a State, including law enforce-
ment officials, are subject to the law of the State. It is es-
sential for the promotion and protection of human rights
that police officials be personally accountable to the law
for their own acts or omissions.

895. In addition to being accountable to the law,
many law enforcement officials are subject to the con-
straints and sanctions of codes, such as discipline codes,
which are applicable within law enforcement agencies
and only to members of those agencies. The existence of
such codes does not mean that police officials should not
be accountable to the law of the State. Accountability to
that law is of prime importance.

896. However, in carrying out their duties, police
officials:

(a) have to resolve moral dilemmas;

(b) are confronted with situations in which they may
feel justified in breaking the law in order to achieve re-
sults;

(c¢) are subjected to corrupting influences.

For these reasons, it is very important that the general
ethical standards of law enforcement agencies be of the
highest level, and that they be clearly understood and ac-
cepted by all officials.

897. When professional ethical standards are high,
police officials are better able to resolve their moral di-
lemmas, and to resist temptations to act unlawfully and
corruptly. This means that establishing and maintaining
a high standard of professional ethics within a police
organization is one of the prime tasks of police com-
manders and managers. This can be done in a variety of
ways, including:

(a) example, and good management and command
practice;

(b) ensuring that all police officials are accountable
to the law and to any internal discipline codes;

(c¢) setting out ethical standards in a code of practice.
898.

(a) should not contain sanctions—those are provided
by the law and by discipline codes;

(b) should state ethical values and relate them to the
stated purposes and objectives of the organization;

(c) should provide ethical guidelines by clearly ad-
dressing the specific moral dilemmas and temptations
faced by police.

899. Taking into account all the fundamental princi-
ples set out above, particularly the principles of respect
for human dignity and respect for human rights, and the

Such a code of ethical standards:
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principle that police should be responsive and account-
able to the community as a whole (see paras. 885-886):

(a) the requirement to promote and protect human
rights should be explicitly stated in the code;

(b) the code of ethical standards should be made pub-
lic.

900. The standards expressed in a statement of ethi-
cal values or a code of practice must be accepted by, and
have credibility for, all those at whom they are directed.
This can be achieved in various ways, including:

(a) involving all members of the police organization
in the preparation or revision of the code through a pro-
cess of consultation;

(b) requiring familiarity with, and formal acceptance
of, the code as a condition for recruitment into the
organization;

(c) presentations on the code and its purposes during
training programmes.

901. It should be noted that texts expressing human
rights and humanitarian standards, particularly those
which relate directly to law enforcement, are rich
sources of reference for the drafting of ethical codes.

(e) Strategic planning and policy-making

902. Strategic planning and policy-making involve
the formulation of long-term plans and broad policy to
meet the purposes and objectives of the police organi-
zation. Taking into account the principles of:

(a) respect for, and obedience to, the law;

(b) respect for the inherent dignity of the human per-
son;

(c) respect for human rights,
it is essential for such plans and policy to comply with
the stated ethical standards of the organization—which

have been developed in accordance with those and other
fundamental principles.

903. The process of strategic planning and policy-
making requires consideration of such matters as:

(a) the current political, economic and social circum-
stances of the country;

(b) existing and forecast levels and patterns of crimi-
nality;

(c) existing and forecast levels and patterns of public
disorder;

(d) government policy and guidelines on all matters
affecting policing;

(e) anticipated constitutional and legislative changes
affecting law enforcement;

(fH technological innovations applicable to policing;

(g) perceived concerns and expectations of the
public.

904. In addition to ensuring that such plans and
policy accord with the ethical values of the organization,
the requirement to promote and protect human rights



means that commanders and managers of police
organizations should ensure that human rights considera-
tions figure in statements of strategy and policy. For ex-
ample:

(a) Strategy and policy on the prevention and detec-
tion of crime might include references to such matters as
ethical standards on police investigations derived from
international human rights standards.

(b) There might be a long-term plan to improve inter-
viewing skills throughout the organization.

(c) Strategy and policy on dealing with civil disorder
might include specific references to the principles of ne-
cessity and proportionality in the use of force.

(d) There might be a long-term plan to improve tech-
nical skills in dealing with civil disorder in an effective

and humane manner.

905. Where it is possible to follow the good-
management practice of involving all members of the
organization in the planning and policy-making process
by consultative means, this should be done:

(a) to increase awareness of strategic plans and poli-
cy;

(b) to ensure greater acceptance of strategic plans and
policy;

(c) to enhance the possibility of fulfilling such plans
and policy.

906. In accordance with the principle of account-
ability, consideration should be given to making stra-
tegic plans and policy public. Such matters do not touch
on tactical policing matters, and operational policing ac-
tivities are therefore not endangered.

907. In recent years, police agencies around the
world have begun to adopt so-called ‘‘community-
policing strategies’’, designed to strengthen the partner-
ship between the police and their community. Some
ideas associated with such strategies are set out in the
“‘Strategy Note'’ at the beginning of this chapter.

(f) Systems for command, management and control

908. The requirement to establish, maintain and re-
view systems for command, management and control of
law enforcement agencies stems from specific provisions
of a variety of human rights instruments. This require-
ment is both explicit and implicit, as can be shown
by various examples from preceding chapters of this
manual.

(i) Responsive and accountable policing

909. Responsive policing and accountable policing
have been identified as fundamental principles for the
command and management of police organizations—
these principles, being derived from General Assembly
resolution 34/169 by which the Code of Conduct for
Law Enforcement Officials was adopted (see para. 886
above).
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910. As indicated in chapter IX of this manual (Po-
licing in democracies):

RESPONSIVE POLICING may be achieved by:

(a) considering the ways in which the public re-
quire the broad policing objectives of crime preven-
tion and detection, and public-order maintenance to
be attained,

(b) considering the specific needs and expecta-
tions of the public at any one time and in any one lo-
cality.

ACCOUNTABLE POLICING may be achieved by:

(a) formal means—through the law and through
democratic political processes;

(b) informal means—at a local level through po-
lice/citizen liaison groups, for example.

This means that police commanders and managers
should establish and maintain systems within law en-
forcement agencies:

(a) to enable police to be legally and politically
accountable—for example, through the establishment of
proper reporting and recording systems open to external
scrutiny;

(b) to enable communication between the police and
the community at a local level.

(1) Human rights and police investigations

911. Among the matters considered in chapter XI of
this manual (Police investigations) are the right to a fair
trial and the management of confidential informants.

912. The ways in which evidence is gathered by po-
lice and presented to the prosecuting authorities and the
courts are crucial to protection of the right to a fair trial.
This means that effective internal monitoring and super-
visory systems must be in place to ensure that the con-
duct of police investigators in this respect is entirely
proper.

913. One of the minimum guarantees necessary for
a fair trial is the entitlement to trial without undue delay.
This implies the need for supervisory systems within po-
lice organizations to ensure that investigations into crime
are carried out and concluded as quickly and efficiently
as possible.

914. The correct management of confidential infor-
mants is extremely important for police effectiveness
and for the protection of human rights. The importance
of a clear policy, and strict regulatory procedures and
rules based on that policy, is emphasized in chapter XL
Some points to be taken into account when formulating
such regulatory procedures and rules are also set out in
that chapter.

915. Officials with command and managerial re-
sponsibilities in law enforcement agencies must establish
systems for the management of confidential informants
which:

(a) exploit such sources of intelligence on criminal
activity to the full;



(b) limit the possibilities of police corruption and hu-
man rights abuse to the absolute minimum.

(iii) Human rights on arrest

916. Procedures to be followed on arrest are consid-
ered in chapter XII of this manual (Arrest). These in-
clude the requirements that:

(a) a record be made of the circumstances of arrest
(time of arrest, time of arrival at place of custody, iden-
tity of official concerned, etc.;

(b) the person arrested be provided with information
on his or her rights;

(c) anyone arrested on a criminal charge be brought
promptly before a judge or other judicial authority.

In each case, systems should be established and main-
tained in order that the procedures could be followed.

(iv) Human rights during detention

917. Among the matters considered in chapter XIII
of this manual (Detention) are measures to prevent tor-
ture and ill-treatment of detainees. The Declaration
against Torture requires States to keep under systematic
review interrogation methods and practices, as well as
arrangements for the custody and treatment of detainees
(art. 6). It is not possible to comply with this double re-
quirement without establishing specific command, man-
agement and supervisory systems.

018. While external systems need to be in place to
monitor police agencies, monitoring systems internal to
police agencies also need to be established. These sys-
tems may produce a number of benefits in addition to the
prevention of torture and ill-treatment. They could:

(a) lead to enhancement of effectiveness in ethical
interviewing techniques;

(b) generally promote the notion of ethical policing
within the organization.

919. Other matters discussed in chapter XIII are
general requirements on humane treatment of detainees,
and one of these is that the circumstances of interroga-
tion (duration, intervals between interrogations, identi-
ties of officials, etc.) are to be recorded. This is another
requirement which is dependent on efficient and effec-
tive systems within law enforcement agencies.

(v) Human rights and use of force by police

920. The use of firearms by police is considered in
chapter XTIV of this manual (Use of force and firearms).
There it is pointed out that the Basic Principles on the
Use of Force and Firearms by Law Enforcement Offi-
cials require:

(a) the storage and issuing of firearms to be regu-
lated;

(b) asystem of reporting to be established—to be fol-
lowed whenever firearms are used by police;
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(¢) reporting and review procedures to be
established—to be invoked when death or injury is
caused by police use of force or firearms.

921. Another matter considered in chapter XIV is
the use of force and extralegal killings. The Principles on
the Effective Prevention and Investigation of Extralegal,
Arbitrary and Summary Executions require strict control
to be exercised over officials responsible for arrest and
detention, and over those authorized to use force and
firearms.

922. The requirements of both these instruments
can be met only if the necessary systems are established,
maintained and reviewed within law enforcement agen-
cies.

923. Other examples of the need for systems and
structures deriving from specific provisions of human
rights instruments can be found. In most law enforce-
ment agencies, some or all such systems exist. Neverthe-
less, abuses of human rights arising out of failures of
systems continue to occur, and this indicates that police
commanders and managers constantly need to review
systems to ensure that they are effective.

(g8) Recruitment

924. Policy and practice on recruitment into law en-
forcement agencies should take into account the follow-
ing considerations, referred to in preceding chapters of
this manual:

(i) Human rights, police and non-discrimination

925. Among the matters discussed in chapter X of
this manual (Police and non-discrimination) is the right
of equal access to public service. This right is protected
in global and regional treaties and means that every citi-
zen who is properly qualified, and wishes to do so,
should have the opportunity to have access to, and to
participate in, the public service of policing. There
should be no exclusion based solely on such grounds as
race, colour, sex or religion. The only considerations to
be taken into account for recruitment purposes should be
the applicants’ personal qualities and qualifications, and
the number of vacancies available to be filled in an
agency.

(1) Human rights and policing in democracies

926. Among the matters discussed in chapter IX of
this manual (Policing in democracies) is representative
policing. This is required under General Assembly reso-
lution 34/169 of 17 December 1979 (preamble), by
which the Code of Conduct for Law Enforcement Offi-
cials was adopted. The actual requirement is that every
law enforcement agency should be representative of the
community as a whole, and it means that police com-
manders and managers need to ensure that the ranks of
their agency are sufficiently representative of the com-
munity it serves.



927. Minority groups must be adequately repre-
sented within police agencies, and they must be able to
develop their careers within those agencies.

(h) Training

928. Police officials with command and manage-
ment functions have a clear responsibility to ensure that
officials in their agencies are properly trained to carry
out all their duties.

929.
ples of:

Taking into account the fundamental princi-

(a) respect for, and obedience to, the law;

(b) respect for the inherent dignity of the human per-
son;

(¢) respect for human rights,

it is essential that all police officials are aware of the
provisions of their domestic law designed to safeguard
human rights, as well as of international standards. This
point is expressed in the Guidelines for the effective im-
plementation of the Code of Conduct for Law Enforce-
ment Officials, adopted by Economic and Social Council
resolution 1989/61 of 24 May 1989, which state (part
LA, para. 4):

Governments shall adopt the necessary measures to instruct, in ba-
sic training and all subsequent training and refresher courses, law en-
forcement officials in the provisions of national legislation connected
with the Code as well as other basic texts on the issue of human
rights.

930. The requirement to promote and protect hu-
man rights also means that police should be trained in
the practical application of human rights and humanitar-
ian standards, i.e. that they should be given guidance on
how to police effectively in accordance with those stand-
ards.

931. Some texts expressing international standards
make specific references to training, as indicated below.

(1) Use of force

932. The Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials require:

(a) ‘‘continuocus and thorough professional training’’
for all law enforcement officials (principle 18);

(b) law enforcement officials to be provided with
training ‘‘in accordance with appropriate proficiency
standards in the use of force’” (principle 19);

(c) police officials who carry firearms to be
authorized to do so ‘‘only upon completion of special
training in their use’” (principle 19);

(d) in the training of law enforcement officials, spe-
cial attention to be given ‘‘to issues of police ethics and
human rights, especially in the investigative process, to
alternatives to the use of force and firearms, including
the peaceful settlement of conflicts, the understanding
of crowd behaviour, and the methods of persuasion, ne-
gotiation and mediation, as well as to technical means,
with a view to limiting the use of force and firearms”’
(principle 20);
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(e) training programmes to be reviewed in the light
of particular incidents (principle 20).

933. The Principles on the Effective Prevention and
Investigation of Extralegal, Arbitrary and Summary Ex-
ecutions require (principle 3):

(@) Governments to prohibit orders from superior of-
ficers or public authorities authorizing or inciting other
persons to carry out any extralegal, arbitrary or summary
executions;

(b) all persons to have the right and the duty to defy
such orders;

(¢) training of law enforcement officials to

emphasize the above provisions.

(i) Treatment of detainees

934. The Declaration against Torture requires the
training of law enforcement officials to take full account
of the prohibition against torture and other ill-treatment
(art. 5).

935. The Convention against Torture requires that
education and information regarding the prohibition
against torture are fully included in the training of law
enforcement personnel (art. 10).

(iii) Armed conflict and civil disorder

936. Each of the four Geneva Conventions of 1949
contains an article requiring States parties to disseminate
the text of the Convention and to include the study of the
Convention in military and civil training programmes.
Clearly, these provisions have great relevance to the
training of those police officials who may have combat-
ant status in international armed conflicts.

937. The Fourth Geneva Convention, relating to the
protection of civilians, makes an additional requirement
that police who assume responsibilities in respect of pro-
tected persons in time of war be ‘‘specially instructed”’
in the provisions of the Convention (art. 144).

(iv) Protection of juveniles

938. The United Nations Standard Minimum Rules
for the Administration of Juvenile Justice require police
officials ‘‘who frequently or exclusively deal with ju-
veniles or who are primarily engaged in the prevention
of juvenile crime’’ to be specially instructed and trained
(rule 12).

(v) Protection and redress for victims

939. The Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power requires po-
lice and other personnel concerned with victims to re-
ceive training to sensitize them to the needs of victims,
and guidelines to ensure proper and prompt aid
(para. 16).

940. All the above specific references to training
are made in relation to important areas of policing activ-
ity. They should be taken into account when training



policies are formulated, and be reflected in the actual
practice of training.

3. Concluding remarks

941. The aspects of command and management
considered in this chapter are some of those necessary
for performance of the operational policing functions of
a law enforcement agency. Each aspect requires the ap-
plication of a variety of command and management
skills by police leaders. It is the responsibility of Gov-
ernments to ensure that those skills are sufficiently de-
veloped. As with other areas of policing considered in
this manual, there is considerable expertise available in
various Member States of the United Nations which may
be called upon when required.

942. The requirement on police commanders and
managers is to take fully into account the implications of
the legal imperative to promote and protect human
rights, so that policing is carried out effectively and in
accordance with human rights and humanitarian stand-
ards. This applies to planned and coordinated policing
operations carried out under the direct control of police
commanders or supervisors, as well as to the unsuper-

vised actions of individual police officials undertaking
their routine policing activities. In the former case:

(a) the requirement to promote and protect human
rights by and through policing must be recognized in the
planning, preparation and execution of police opera-
tions;

(b) briefing of police officials for operations, and de-
briefing following operations, must make specific refer-
ence to human rights issues arising out of the operation.

In the latter case, individual police officials need to ac-
cept fully, and without reservation, the necessity and de-
sirability of respecting human rights during the course of
their unsupervised policing activities. This acceptance
depends on selection and training methods, the general
ethical standards of the law enforcement agency, and
other aspects of command and management discussed in
this chapter.

943. Policing can be judged in a variety of ways
and against a variety of measures. One of the ways in
which it should be judged is the extent to which it meets
the general objective of safeguarding human rights. The
standards of international human rights and humanitar-
ian law provide some of the measures.

B. International standards on police command, management and organization—
Practical application

1. Practical steps for implementing international standards

Norte: Review closely the practical recommendations for command and supervisory offi-
cials made at the end of each chapter of this manual, in addition to the recommendations

made below.

General Rule for Police Commanders and Supervisors

Police leadership is not a desk job. Remain in close contact with the realities of
operational policing; with the feelings and concerns of the community which you
serve; and with those you are charged to command.

police work.

beginning of this chapter.

Command and Supervisory Olfficials

Develop a voluntary ethical code of conduct for law enforcement officials.

Issue clear and binding standing orders on respect for human rights in all areas of

Provide for entry-level and continuous in-service training for all officials
emphasizing the human rights aspects of police work contained in this manual.

Develop careful screening processes for new recruits, and periodic assessments of
all officers, to determine appropriate character for law enforcement duties.

Develop community-policing strategies, as indicated in the ‘‘Strategic Note’’ at the

Establish and enforce strict guidelines for record-keeping and reporting.




Establish an accessible mechanism for receipt of complaints by members of the com-
munity, and fully investigate and redress all such complaints.

Develop a plan to ensure that the composition of your police agency is representative
of the entire community, including fair and non-discriminatory recruitment and man-
agement policies.

Solicit technical assistance from international and bilateral programmes, to develop
techniques and technical policing skills and capacities for proper and effective law
enforcement.

Establish, and announce, an appropriate range of penalties for police violations,
[from suspension, pay docking and termination, to criminal penalties for serious vio-
lations.

Strictly regulate the control, storage and issuing of weapons and ammunition.

Carry out periodic, unannounced spot checks on detention facilities, police stations
and substations, and inspect weapons and ammunition being carried by police to en-
sure that they comply with official regulations.

Establish close cooperative relationships with other law enforcement agencies,
judges and prosecutors, medical facilities, social service agencies, emergency ser-
vices, the media, and community organizations.

Develop specialized units to professionalize police attention to juveniles, victims,

crowd situations, women’s detention facilities, border control, etc.

2. Hypothetical exercise

Exercise 1

For the purposes of discussion, imagine that it has
been agreed that three middle managers from industry
and from commerce are to ‘‘exchange jobs’ with three
middle-ranking police officers for the purposes of broad-
ening the managerial experience of all of them.

One police officer is to be attached to a large public
relations organization, another to the editorial office of a
national newspaper, and the third to the personnel office
of a multinational oil company.

1. Prepare a text which sets out the terms of refer-
ence for the three police officers. These should include
the broad objectives of the attachments; the particular
skills the police managers may have which could prove
useful in each of the three organizations; and, more im-
portantly, what managerial and organizational skills the
three police officials could develop by their attachment
to each specific organization.

2. Select suitable posts within a law enforcement
agency for each of the three non-police managers and
prepare a text which sets out their terms of reference.
These should include stipulations designed to ensure the
personal safety of each individual. Indicate in respect of
each person what in particular they would learn from
their individual attachment. Identify a particular aspect
of the police organization which you would want each
person to examine in order that he or she may make
recommendations on it.
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3.

Topics for discussion

1. What are the arguments for and against appoint-
ing a professional public relations expert to work within
a police organization?

2. For the purposes of preparing an ethical code for
a police agency, identify three moral dilemmas faced by
police officials in the performance of their duties and
suggest responses to them.

3. Devise a scheme for involving all members of a
large police organization in the preparation of a code of
ethics for that organization. What consultative tech-
niques would you use?

4. In this chapter of the manual, the following as-
pects of police organization and management were con-
sidered: purposes and objectives of a police organi-
zation; professional ethics; strategic planning and
policy-making; systems for command, management and
control; recruitment; and training. Identify some other
aspects of organization and management affected by the
obligation to safeguard human rights and state how they
are affected.

5. Identify four ways in which a police commander
can become aware of public needs and expectations.

6. Identify six command and managerial skills im-
portant in a senior police officer and say how you think
an individual police officer may develop these.

7. What is the difference between ‘‘command’’ and
“‘management’’? What is “‘leadership’” and is this a
quality of a commander or a manager?



8. Identify some of the ways in which a senior po-
lice officer can become aware of those police officials
under his or her command who generally respect human
rights, and those who tend to violate human rights.

9. In what ways is it possible to acknowledge and
reward police officials who carry out their duties with
due respect for human rights?
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10. A proposal has been made that police buildings
in which people suspected of crime are detained may be
visited at any time by a committee of people who can
have immediate access to any detainee. The committee
would consist of a lawyer, an elected politician and a
doctor. In what ways would such a scheme assist in safe-
guarding human rights? Set out the arguments for and
against such a scheme.



CHAPTER XXI

INVESTIGATING POLICE VIOLATIONS

Chapter Objectives

To give users of the manual an understanding of the importance of
strict measures for preventing human rights violations by police, of
prompt, thorough and effective investigations of such acts, when they are
committed, and of effective sanctions for guilty parties.

Essential Principles

Law enforcement officials shall respect and protect human dignity, and
shall maintain and uphold the human rights of all persons.

Law enforcement agencies shall be accountable to the community as a
whole.

Effective mechanisms shall be established to ensure internal discipline
and external control, as well as the effective supervision of law enforcement
officials.

Law enforcement officials who have reason to believe that a human
rights violation has occurred, or is about to occur, shall report the matter.

Procedures shall be established for the receipt and processing of com-
plaints against law enforcement officials made by members of the public,
and the existence of those procedures shall be publicized.

Investigations into police violations of human rights shall be prompt,
competent, thorough and impartial.

Investigations shall seek to identify victims, recover and preserve evi-
dence, discover witnesses, discover the cause, manner, location and time of
the violation, and identify and apprehend perpetrators.

Crime scenes shall be carefully processed.

Superior officers shall be held responsible for abuses if they knew, or
should have known, of their occurrence and did not take action.

Police are to receive immunity from prosecution or discipline for refus-
ing unlawful superior orders.

Obedience to superior orders shall not be a defence for violations com-
mitted by police.

163




A. International standards on investigating
human rights violations by police—

Information for presentations

1. Introduction

944. The legal obligation on States to promote and
protect the human rights of people within their jurisdic-
tion means that there is a general requirement to investi-
gate allegations of human rights abuse. Human rights are
not protected when there is a failure to investigate abuse
of those rights.

945. This general requirement is reinforced by
international measures of supervision and implementa-
tion. For example, procedures and bodies have been es-
tablished under some human rights treaties to supervise
implementation of the provisions of those treaties. When
such procedures are invoked, a State may be called upon
to explain an alleged failure on its part to meet the provi-
sions of a treaty. In order to make such an explanation,
an investigation into a human rights violation may be re-~
quired.

946. More specifically, some human rights instru-
ments contain provisions which place direct require-
ments on States to investigate complaints of violations of
the standards they embody, and some instruments re-
quire States to establish mechanisms and procedures
which could lead to investigations and reviews. These
more specific requirements are detailed in subsec-
tion 2 (b) below. They are a feature of instruments with
special relevance to human rights and law enforcement,
and it is important for police officials to be aware of
them.

947. On the other hand, police officials do not re-
quire a detailed understanding of international pro-
cedures and bodies established to supervise the promo-
tion and protection of human rights by States. It is,
however, important for police officials to be aware that
such procedures and bodies exist. For this reason, they
are briefly referred to in subsection 2 (d) below.

948. Subsection 2 {c) below refers to investigations
which could arise from reports of enforced or involun-
tary disappearances.

2.  General aspects of investigating human

rights violations by police
(a) Fundamental principles

949. The principle of accountability is paramount
in the investigation of human rights violations—
accountability of law enforcement agencies to the com-
munity through democratic political processes, and ac-
countability of individual law enforcement officials to
the law. Without accountability there can be no mean-
ingful investigation.

950. The second fundamental principle derives
from the first, and it requires investigations to be thor-
ough, prompt and impartial.
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(b) Specific provisions on complaint, review and inves-
tigation

951. It is an indication of the importance attached
by the international community to certain human rights
standards relevant to law enforcement that provisions on
complaint, review and investigation should be embodied
in instruments expressing those standards. These provi-
sions are set out below under the headings of the various
instruments.

(1) Code of Conduct for Law Enforcement Officials

952. General Assembly resolution 34/169 of 17 De-
cember 1979, by which the Code of Conduct was
adopted, states (preamble):

. . . the actions of law enforcement officials should be responsive to
public scrutiny, whether exercised by a review board, a ministry, a
procuracy, the judiciary, an ombudsman, a citizens” committee or any
combination thereof, or any other reviewing agency.

953.

Law enforcement officials shall respect the law and the present
Code. They shall also, to the best of their capability, prevent and rig-
orously oppose any violations of them.

Atrticle 8 of the Code of Conduct states:

Law enforcement officials who have reason to believe that a viola-
tion of the present Code has occurred or is about to occur shall report
the matter to their superior authorities and, where necessary, to other
appropriate authorities or organs vested with reviewing or remedial
power.

Paragraph (c) of the commentary to article 8 states:

The term ‘‘appropriate authorities or organs vested with reviewing
or remedial power’’ refers to any authority or organ existing under na-
tional law, whether internal to the law enforcement agency or inde-
pendent thereof, with statutory, customary or other power to review
grievances and complaints arising out of violations within the purview
of this Code.

Paragraph (d) of the commentary states:

In some countries, the mass media may be regarded as performing
complaint review functions similar to those described in subparagraph
(c) above. Law enforcement officials may, therefore, be justified if, as
a last resort and in accordance with the laws and customs of their own
countries and with the provisions of article 4 of the present Code, they
bring violations to the attention of public opinion through the mass
media.

TRAINERS' NOTE: Article 4 of the Code of Conduct
requires matters of a confidential nature in the pos-
session of police officials to be kept confidential
“‘unless the performance of duty or the needs of
justice strictly require otherwise’’.

954. By its resolution 1989/61 of 24 May 1989, the
Economic and Social Council adopted the Guidelines for
the Effective Implementation of the Code of Conduct for
Law Enforcement Officials.

Part I.B, paragraph 3, of the Guidelines states:

Discipline and supervision. Effective mechanisms shall be estab-
lished to ensure the internal discipline and external control as well as
the supervision of law enforcement officials.

Part 1.B, paragraph 4, states:
Complaints by members of the public. Particular provisions shall be

made, within the mechanisms mentioned under paragraph 3 above, for
the receipt and processing of complaints against law enforcement offi-



cials made by members of the public, and the existence of these provi-
sions shall be made known to the public.

955. The combined effect of these provisions is that
there should be:

(a) public scrutiny of the actions of individual law
enforcement officials by effective and independent
bodies external to law enforcement agencies;

(b) effective disciplinary mechanisms within law en-
forcement agencies;

(c) accessibility of these bodies and mechanisms to
members of the public and to law enforcement officials
wishing to report violations or initiate inquiries.

These are all provisions which can result in investigation
of human rights violations by police.

(i) Declaration on the Protection of All Persons
from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Pun-
ishment

956. Under the Declaration against Torture, indi-
viduals alleging torture are to have the right of com-
plaint, and suspected cases of torture are to be investi-
gated regardless of whether or not there has been a
complaint. Criminal law is to be invoked against alleged
offenders.

957.

Any person who alleges that he has been subjected to torture or
other cruel, inhuman or degrading treatment or punishment by or at
the instigation of a public official shall have the right to complain to,
and to have his case impartially examined by, the competent author-
ities of the State concerned.

Article 8 of the Declaration states:

Article 9 states:

Wherever there is reasonable ground to believe that an act of torture
as defined in article 1 has been committed, the competent authorities
of the State concerned shall promptly proceed to an impartial investi-
gation even if there has been no formal complaint.

Article 10 states:

If an investigation under article 8 or article 9 establishes that an act
of torture as defined in article 1 appears to have been committed,
criminal proceedings shall be instituted against the alleged offender or
offenders in accordance with national law. If an allegation of other
forms of cruel, inhuman or degrading treatment or punishment is con-
sidered to be well founded, the alleged offender or offenders shall be
subject to criminal, disciplinary or other appropriate proceedings.

(iii) Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish-
ment

958. The provisions of the Declaration against Tor-
ture are expanded in the Convention and a requirement
to pay compensation to victims is added.

959.

Each State Party shall ensure that its competent authorities proceed
to a prompt and impartial investigation, wherever there is reasonable
ground to believe that an act of torture has been committed in any ter-
ritory under its jurisdiction.

Article 12 of the Convention states:

Article 13 states:

Each State Party shall ensure that any individual who alleges he has
been subjected to torture in any territory under its jurisdiction has the
right to complain to, and to have his case promptly and impartially ex-
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amined by, its competent authorities. Steps shall be taken to ensure
that the complainant and witnesses are protected against all ill-
treatment or intimidation as a consequence of his complaint or any
evidence given.

Article 14 states:

1. Each State Party shall ensure in its legal system that the victim
of an act of torture obtains redress and has an enforceable right to fair
and adequate compensation, including the means for as full rehabilita-
tion as possible. In the event of the death of the victim as a result of an
act of torture, his dependants shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or
other persons to compensation which may exist under national law.

960. Article 4 of the Convention requires acts of
torture, attempts to commit torture, and complicity or
participation in torture to be offences under criminal law.

961. Both the Declaration and the Convention con-
tain provisions requiring investigations which would ap-
ply to allegations of torture or ill-treatment made against
law enforcement officials, or where such officials are
otherwise suspected of being involved in acts of torture.

(iv) Principles on the Effective Prevention and
Investigation of Extralegal, Arbitrary and Sum-
mary Executions

962. This instrument contains detailed provisions
on investigations into extralegal killings, many of whose
provisions are extendable, by analogy, to other types of
human rights violations.

963. Principle 9 states:

There shall be thorough, prompt and impartial investigation of all
suspected cases of extralegal, arbitrary and summary executions, in-
cluding cases where complaints by relatives or other reliable reports
suggest unnatural death in the above circumstances. Governments
shall maintain investigative offices and procedures to undertake such
inquiries. The purpose of the investigation shall be to determine the
cause, manner and time of death, the person responsible, and any pat-
tern or practice which may have brought about that death. It shall
include an adequate autopsy, collection and analysis of all physical
and documentary evidence, and statements from witnesses. The inves-
tigation shall distinguish between natural death, accidental death, sui-
cide and homicide.

964. Principle 10 requires investigative authorities
to have the necessary powers to obtain information, and
the necessary resources to carry out inquiries. Their
powers are to include power to compel witnesses, in-
cluding officials, to testify.

(v) Body of Principles for the Protection of All

Persons under Any Form of Detention
or Imprisonment
965. Principle 7, paragraph 2, of this instrument re-

quires law enforcement officials who believe that a vio-
lation of the Body of Principles has occurred or is about
to occur to report the matter to their superior anthorities
or other appropriate authorities having review or re-
medial powers. Principle 7, paragraph 3, requires any
other person to have the right to make such a report.

966. Principle 29 states that places of detention
shall be visited by qualified and experienced persons ap-
pointed by a competent authority which is distinct from
the detaining authority. This is to ensure observance of



the relevant laws and regulations, and the principle re-
quires detainees to be given the right to communicate in
confidence with persons who make such visits.

967. Principle 33 requires:

(a) a detainee or his counsel to have the right to make
a request or complaint concerning his treatment to the
authorities responsible for administering the place of
detention, and to authorities with review or remedial
powers;

(b) a member of the detainee’s family, or any other
person with knowledge of the situation, to be able to ex-
ercise the above right in those cases where neither the
detainee nor his counsel has the possibility to do so;

(¢) confidentiality concerning the request or com-
plaint to be maintained at the request of the complainant;

(d) every request or complaint to be promptly dealt
with and, if it is delayed or rejected, a complainant to
have the right to bring it before a judicial or other
authority.

968. The provisions of each of the above principles
could result in investigations of human rights violations
by law enforcement officials.

969. Principle 35 requires compensation to be made
in respect of damage incurred because of acts or omis-
sions by a public official contrary to the rights contained
in the Body of Principles.

(vi) Basic Principles on the Use of Force and Fire-
arms by Law Enforcement Officials

970. Principles 22 and 23 of this instrument are
relevant to this chapter.

971. Principle 22 refers to principle 6 (which con-
cerns reports by law enforcement officials to superiors in
respect of death or injury caused by the use of force and
firearms by police) and to principle 11(f) (which requires
a system of reporting to be provided for situations in
which law enforcement officials use firearms in the per-
formance of their duty). Principle 22 requires an effec-
tive review process for incidents reported pursuant to
principles 6 and 11(f). It also requires that independent
administrative or prosecutorial authorities be in a posi-
tion to exercise jurisdiction in appropriate circumstances.
In cases of death or serious injury, a detailed report is to
be sent to the competent authorities responsible for ad-
ministrative and judicial control.

972. Principle 23 requires persons affected by the
use of force and firearms, or their legal representatives,
to have access to an independent process, including a ju-
dicial process.

973. It is clear that the procedures required by these
provisions could result in investigations of human rights
violations by police.

(¢) Enforced or involuntary disappearances

974. Reference should be made to chapter XII of
this manual (Arrest) where enforced or involuntary dis-
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appearances are considered (see paras. 372 ff. above).
There, reference is made to the Working Group on En-
forced or Involuntary Disappearances established by the
Commission on Human Rights in 1980.

975. 'The objective of the Working Group is to as-
sist families in determining the fate and whereabouts of
their missing relatives. To that end, the Working Group
attempts to establish a channel of communication be-
tween families and the Government concerned in order
to ensure that cases brought to the Working Group’s at-
tention are investigated and the whereabouts of missing
persons clarified.

976. Clearly, investigations into cases of disap-
peared persons involve examination of a variety of hu-
man rights violations, which may include breaches of the
rights to:

(a) life;
(b) liberty and security of the person;

(¢) humane treatment as a detainee.

977. When law enforcement officials are respon-
sible for enforced or involuntary disappearances, and
hence for human rights violations, communications be-
tween the Working Group and Governments may lead to
investigation of human rights violations by such offi-
cials.

978. The function of the Working Group is fulfilled
in any particular case when the fate and whereabouts of
the missing person have been established as a result of
investigations by the Government—irrespective of
whether that person is alive or dead. The Working Group
operates on the principle that Governments must assume
responsibility for human rights violations within their
territory. That responsibility includes a requirement to
investigate allegations of human rights violations by po-
lice officials.

(d) International procedures and bodies established to
secure compliance with human rights standards

979. As indicated in the introduction to this chapter,
not all police officials require a detailed understanding
of this aspect of the topic. Nevertheless, it is important
for police to be aware of the existence of international
mechanisms which monitor police behaviour. Users of
the manual are therefore referred to chapter VII
(Sources, systems and standards for human rights in law
enforcement) for an overview of relevant mechanisms
and bodies.

3. Concluding remarks

980. The task of promoting and protecting human
rights is primarily a national one. It is the responsibility
of each State through democratic institutions, adequate
legislation and an independent judiciary to achieve re-
spect for, and observance of, human rights. This task and
this responsibility include a requirement to investigate
human rights violations.



981. Because of the nature of policing, and of the
human rights which are vulnerable to policing activity, it
is highly likely that human rights violations by police
will be offences punishable under criminal law.

982. When police officials are suspected or accused
of committing criminal acts, including criminal acts
which are human rights violations, they should be sub-
ject to the investigatory processes normally adopted in
the State concerned. Similarly, criminal charges against
police officials should be heard before the normal crimi-
nal courts.

983. This means that an independent judiciary and
a properly functioning legal system provide the basic
structure for the protection of human rights at the na-
tional level. However, in many countries, institutions
which complement the functions of the judiciary and
courts in this respect have been created, and these may
provide additional means for the investigation of human
rights violations by police. These institutions fall into
three broad categories:

(a) human rights commissions—established to en-
sure that laws and regulations protecting human rights
are properly applied. These are usually empowered (by
legislation or decree) to receive and investigate com-
plaints from individuals or groups; to review the Gov-
ernment’s human rights policies; and to improve general
awareness of human rights within the community;

(b) ombudsman offices—established to protect the
rights of individuals who complain that they are victims
of injustice on the part of public administration. These
are appointed on the basis of establishing legislation, to
receive and investigate complaints of such maladminis-
tration;

(c) specialized institutions—established to promote
government and social policy for the protection of vul-
nerable and minority groups. These are usually
authorized to investigate discrimination against indi-
viduals or groups.

984. Commissions, ombudsmen and specialized in-
stitutions differ from country to country in their struc-
tures and functions, and also in the extent to which and
the ways in which any of them may have responsibilities
for investigating allegations of human rights violations
by police.

985. In addition to these institutions, many States
have established bodies specifically to receive com-
plaints of police wrongdoing, including violations of hu-
man rights, and to investigate or cause to be investigated
those complaints. There are two principal advantages in
establishing such bodies. One is that expertise and spe-
cialization may be developed in the investigation of
complaints against police, and the other is that the inves-
tigation of complaints or allegations against police is
seen as having some importance.

B. International standards on investigating human rights violations by police—

Practical application

1. Practical steps for implementing international standards

Command and Supervisory Officials

Issue clear standing orders, and provide for regular training, on protection of the
human rights of all persons who come into contact with the police. Emphasize that
all officers have both the right, and the duty, to defy unlawful superior orders, and to
report such unlawful orders to a higher official at once.

Remove from service any official implicated in a human rights violation, pending the
outcome of an appropriate investigation. If the official is found to be guilty (after a
trial), criminal and disciplinary sanctions should be imposed. If innocent, the offi-
cial’s name should be cleared, and all benefits restored.

Issue a clear statement of policy, and corresponding orders, requiring full disclosure
and the cooperation of all officials with both independent and internal investigations.

Establish, and strictly enforce, heavy sanctions for interference or non-cooperation
with internal and independent investigations.

Review regularly the effectiveness of the chain of command within the law enforce-
ment agency, and take prompt action to strengthen that chain of command where
necessary.

Provide clear guidelines on the preparation of reports, the collection and preserva-
tion of evidence, and procedures for protecting witness confidentiality.

Provide entry-level and continuous in-service training for all officials emphasizing
the human rights aspects of police work contained in this manual.

(Continued on next page.)
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(Continued from preceding page.)

Develop careful screening processes for new recruits, and periodic assessments of
all officers, to determine appropriate character for law enforcement duties.

Establish an accessible mechanism for receipt of complaints by members of the com-
munity, and fully investigate and redress all such complaints.

Strictly regulate the control, storage and issuing of weapons and ammunition.

Carry out periodic, unannounced spot checks on detention facilities, police stations
and substations, and inspect weapons and ammunition being carried by police to en-
sure that they comply with official regulations.

2. Hypothetical exercises

Exercise 1

General Assembly resolution 34/169 of 17 December
1979, by which the Code of Conduct for Law Enforce-
ment Officials was adopted, requires the actions of law
enforcement officials to be subject to public scrutiny.
Among the bodies it suggests should be responsible for
this are a ministry, the judiciary and a citizens’ commit-
tee.

1. In terms of securing proper investigation of hu-
man rights violations by police officials, set out the ad-
vantages and disadvantages of each type of body.

2. For the purposes of discussion, imagine that local
citizens’ committees to scrutinize police action are to be
established in your country. Such committees will be
empowered to:

(a) visit detainees in police custody;

(b) question police commanders about incidents in
which it appears that police may have used excessive
force;

(¢) discuss local policing objectives with police com-
manders.

Prepare a set of instructions and guidelines for local
police commanders in respect of each of these three
areas of the committees’ activities to ensure that they
will cooperate as fully as possible with the committees
and that, at the same time, operational effectiveness of
policing is not diminished.

Exercise 2

Part 1B, paragraph 3, of the Guideline for the Effec-
tive Implementation of the Code of Conduct for Law
Enforcement Officials states:

. .. Effective mechanisms shall be established to ensure the internal
discipline and external control as well as the supervision of law
enforcement officials.

1. What are the various mechanisms for:

(a) internal discipline;
(b) external control

of a law enforcement agency? Which, in each case, are
the most effective?
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2. You have been asked to prepare a draft of the sec-
tion of an internal discipline code which sets out acts or
omissions of police officials which will be offences con-
trary to that code.

(a) Which acts or omissions would you include in the
code?

(b) Would you make ‘‘violation of human rights’’ a
specific offence contrary to the code, or would you iden-
tify particular actions which amounted to human rights
violations and make those offences? State reasons for
your preference.

3. You have been asked to advise on the preparation
of a training course for newly appointed first-line super-
visors of police officials.

(a) What subjects would you recommend for inclu-
sion in the course?

(&) In his speech to open the course, the commandant
of the Police Academy wants to stress to participants the
importance of first-line supervisors in securing effective,
legal and humane policing. Draft outline notes of his
speech for him.

Exercise 3

For the purposes of discussion, imagine that you are a
member of a working group formed to make recommen-
dations to the Government on the establishment of a sys-
tem to secure investigation of criminal activity, includ-
ing human rights violations, by police.

At present, such investigations are undertaken by a
specialized bureau staffed entirely by police officials,
but concern has been expressed by the judiciary and
politicians, and in the media, about failures to investigate
human rights violations by police promptly and effec-
tively.

The terms of reference of the working group are:

To make recommendations to the Minister of the Interior
on the establishment of a system to investigate allega-
tions and complaints of criminal activity and human
rights violations by police, with particular reference
to:

(a) the need to secure easy access by members of
the public to the system;

(b) the composition of the investigative body in
terms of professional background and qualifications;



{c) the legal powers to be given to the body to en-
able it to carry out its functions;

(d) the need to retain the confidence of the public
and the police in the system.

Outline your recommendations in respect of the matters
under (a) to (d) above.

Exercise 4

A governmental committee consisting of members of
the Government, officials from the Ministry of the Inte-
rior and lawyers has been formed to make detailed rec-
ommendations on a revised system for dealing with
complaints and allegations of criminal activity and hu-
man rights violations by police. It has published an in-
terim report containing the following proposals:

(a) all complaints against police and allegations of
criminal activity or human rights violations by them are
to be made at police stations or police offices in person
or in writing;

(b) all complaints or allegations received in that way
are to be recorded;

(¢) records of complaints and allegations against po-
lice are to be available for inspection at any time by
judges, magistrates, lawyers acting for people who have
made complaints or allegations, and officials of the Min-
istry of the Interior;

(d) all such complaints or allegations are to be
promptly and thoroughly investigated by specialized po-
lice officials;

(e) all such investigations are to be supervised by a
judicial committee.

The governmental committee has invited responses
on these broad proposals from various interested bodies:

(a) seeking their views on the likely effects and
effectiveness of a scheme based on the proposals;

(b) asking for specific recommendations to give
effect to the proposals.

Give the responses under these two points of:

(a) the chief officer of police;

() a national human rights non-governmental

organization.

3. Topics for discussion

1. Paragraph (d) of the commentary to article 8 of
the Code of Conduct for Law Enforcement Officials
states that, in some countries, the mass media may be re-
garded as performing complaint-review functions in re-
spect of grievances or complaints against law enforce-
ment officials. Under what circumstances would it be
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acceptable for a police official to report violations of the
Code of Conduct to a newspaper?

2. What steps can be taken within police
organizations to ensure that police officials report viola-
tions of human rights by colleagues?

3. What can be done to reassure the public that,
when police investigate unlawful actions, including hu-
man rights violations, by other police officials, the inves-
tigations are thorough and rigorous?

4. What are the various ways in which members of
the public can be made aware of systems adopted to in-
vestigate human rights violations by police? How can
such systems be made accessible to members of the pub-
lic so that there are no obstacles to complaints of human
rights violations?

5. Should police investigate unlawful activity, in-
cluding human rights violations, by police, or should a
completely independent agency carry out investigations
into allegations of police criminality?

6. Under what circumstances and to what extent
should police officials with supervisory responsibilities
be held responsible for human rights violations by their
subordinates?

7. If there are effective systems to investigate hu-
man rights violations by police, will this cause police to
be overcautious and less willing to act decisively to pre-
vent and detect crime? If this is a danger, what steps can
be taken by commanders and managers of law enforce-
ment agencies to avoid this possibility without under-
mining the effectiveness of investigation systems?

8. In a State where the Government lacks legitimacy
with the people, or where it is overdependent on the se-
curity forces for its survival, it may be unwilling or un-
able to initiate effective investigations into human rights
violations by law enforcement officials. In view of such
cases, would you recommend the formation of a perma-
nent international investigatory body, empowered to
carry out investigations of human rights violations
within States and to bring alleged perpetrators of those
violations before an international criminal court? Give
reasons for your conclusions, What factors would limit
the effectiveness of such a body?

9. You receive reliable information that a police of-
ficial under your command tortured a person in detention
who then admitted involvement in a bank robbery during
which a security guard was killed. The confession led to
the recovery of stolen property and the arrest of the other
robbers. What would you do?

10.  In many countries, special squads of police offi-
cials are formed to investigate corruption and other
criminal activity by police officials. How do you ensure
that such special squads remain uncorrupted? Who
watches the watchers?
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ANNEX I

PRINCIPAL INTERNATIONAL INSTRUMENTS RELATING
TO LAW ENFORCEMENT

1. Universal Declaration of Human Rights®

(Extracts)

Article 3

Everyone has the right to life, liberty and security of per-
son.

Article 5

No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.

Article 9

No one shall be subjected to arbitrary arrest, detention or
exile.

2 Adopted by General Assembly resolution 217 A (III) of 10 De-
cember 1948.

Article 10

Everyone is entitled in full equality to a fair and public
hearing by an independent and impartial tribunal, in the deter-
mination of his rights and obligations and of any criminal
charge against him.

Article 11

1. Everyone charged with a penal offence has the right to
be presumed innocent until proved guilty according to law in a
public trial at which he has had all the guarantees necessary for
his defence.

2. No one shall be held guilty of any penal offence on ac-
count of any act or omission which did not constitute a penal
offence, under national or international law, at the time when it
was committed. Nor shall a heavier penalty be imposed than
the one that was applicable at the time the penal offence was
committed.

2. International Covenant on Civil and Political Rights’
(Extracts)

2. In countries which have not abolished the death pen-
alty, sentence of death may be imposed only for the most seri-
ous crimes in accordance with the law in force at the time of

Article 6 the commission of the crime and not contrary to the provisions

1. Every human being has the inherent right to life. This
right shall be protected by law. No one shall be arbitrarily de-
prived of his life.

b Adopted by General Assembly resolution 2200 A (XXI) of 16 De-
cember 1966.
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of the present Covenant and to the Convention on the Preven-
tion and Punishment of the Crime of Genocide. This penalty
can only be carried out pursuant to a final judgement rendered
by a competent court.

3. When deprivation of life constitutes the crime of geno-
cide, it is understood that nothing in this article shall authorize
any State Party to the present Covenant to derogate in any way



from any obligation assumed under the provisions of the Con-
vention on the Prevention and Punishment of the Crime of
Genocide.

4. Anyone sentenced to death shall have the right to seek
pardon or commutation of the sentence. Amnesty, pardon or
commutation of the sentence of death may be granted in all
cases.

5. Sentence of death shall not be imposed for crimes
committed by persons below eighteen years of age and shall
not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to
prevent the abolition of capital punishment by any State Party
to the present Covenant.

Article 7

No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. In particular, no one shall
be subjected without his free consent to medical or scientific
experimentation.

Article 9

i. Everyone has the right to liberty and security of per-
son. No one shall be subjected to arbitrary arrest or detention.
No one shall be deprived of his liberty except on such grounds
and in accordance with such procedure as are established by
law.

2. Anyone who is arrested shall be informed, at the time
of arrest, of the reasons for his arrest and shall be promptly in-
formed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall
be brought promptly before a judge or other officer authorized
by law to exercise judicial power and shall be entitled to trial
within a reasonable time or to release. It shall not be the gen-
eral rule that persons awaiting trial shall be detained in cus-
tody, but release may be subject to guarantees to appear for
trial, at any other stage of the judicial proceedings, and, should
occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or de-
tention shall be entitled to take proceedings before a court, in
order that that court may decide without delay on the lawful-
ness of his detention and order his release if the detention is
not lawful.

5. Anyone who has been the victim of unlawful arrest or
detention shall have an enforceable right to compensation.

Article 11

No one shall be imprisoned merely on the ground of inabil-
ity to fulfil a contractual obligation.

Article 14

1. All persons shall be equal before the courts and tribu-
nals. In the determination of any criminal charge against him,
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or of his rights and obligations in a suit at law, everyone shall
be entitled to a fair and public hearing by a competent, inde-
pendent and impartial tribunal established by taw. The press
and the public may be excluded from all or part of a trial for
reasons of morals, public order (ordre public) or national secu-
rity in a democratic society, or when the interest of the private
lives of the parties so requires, or to the extent strictly neces-
sary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice; but any
judgement rendered in a criminal case or in a suit at law shall
be made public except where the interest of juvenile persons
otherwise requires or the proceedings concern matrimonial dis-
putes or the guardianship of children.

2. Everyone charged with a criminal offence shall have
the right to be presumed innocent until proved guilty according
to law.

3. In the determination of any criminal charge against
him, everyone shall be entitled to the following minimum
guarantees, in full equality:

(@) To be informed promptly and in detail in a language
which he understands of the nature and cause of the charge
against him;

(b) To have adequate time and facilities for the preparation
of his defence and to communicate with counsel of his own
choosing;

(¢) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in
person or through legal assistance of his own choosing; to be
informed, if he does not have legal assistance, of this right; and
to have legal assistance assigned to him, in any case where the
interests of justice so require, and without payment by him in
any such case if he does not have sufficient means to pay
for it;

(e) To examine, or have examined, the witnesses against
him and to obtain the attendance and examination of witnesses
on his behalf under the same conditions as witnesses against
him;

() To have the free assistance of an interpreter if he can-
not understand or speak the language used in court;

(g) Not to be compelled to testify against himself or to
confess guilt.

4. In the case of juvenile persons, the procedure shall be
such as will take account of their age and the desirability of
promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to
his conviction and sentence being reviewed by a higher tribu-
nal according to law.

6. When a person has by a final decision been convicted
of a criminal offence and when subsequently his conviction
has been reversed or he has been pardoned on the ground that
a new or newly discovered fact shows conclusively that there
has been a miscarriage of justice, the person who has suffered
punishment as a result of such conviction shall be compen-
sated according to law, unless it is proved that the non-
disclosure of the unknown fact in time is wholly or partly at-
tributable to him.

7. No one shall be liable to be tried or punished again for
an offence for which he has already been finally convicted or
acquitted in accordance with the law and penal procedure of
each country.



Article 15

1. No one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute a
criminal offence, under national or international law, at the
time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time when the
criminal offence was committed. If, subsequent to the com-

mission of the offence, provision is made by law for the impo-
sition of a lighter penalty, the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and pun-
ishment of any person for any act or omission which, at the
time when it was committed, was criminal according to the
general principles of law recognized by the community of na-
tions.

3. Code of Conduct for Law Enforcement Officials

(Annexed to General Assembly resolution 34/169 of 17 December 1979)

The General Assembly,

Considering that the purposes proclaimed in the Charter of
the United Nations include the achievement of international
cooperation in promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction
as to race, sex, language or religion,

Recalling, in particular, the Universal Declaration of Hu-
man Rights and the International Covenants on Human Rights,

Recalling also the Declaration on the Protection of All Per-
sons from Being Subjected to Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment, adopted by the
General Assembly in its resolution 3452 (XXX) of 9 Decem-
ber 1975,

Mindful that the nature of the functions of law enforcement
in the defence of public order and the manner in which those
functions are exercised have a direct impact on the quality of
life of individuals as well as of society as a whole,

Conscious of the important task which law enforcement of-
ficials are performing diligently and with dignity, in compli-
ance with the principles of human rights,

Aware, nevertheless, of the potential for abuse which the
exercise of such duties entails,

Recognizing that the establishment of a code of conduct for
law enforcement officials is only one of several important
measures for providing the citizenry served by law enforce-
ment officials with protection of all their rights and interests,

Aware that there are additional important principles and
prerequisites for the humane performance of law enforcement
functions, namely:

(a) That, like all agencies of the criminal justice system,
every law enforcement agency should be representative of and
responsive and accountable to the community as a whole,

(b) That the effective maintenance of ethical standards
among law enforcement officials depends on the existence of a
well-conceived, popularly accepted and humane system of
laws,

(¢) That every law enforcement official is part of the
criminal justice system, the aim of which is to prevent and
control crime, and that the conduct of every functionary within
the system has an impact on the entire system,

(d) That every law enforcement agency, in fulfilment of
the first premise of every profession, should be held to the
duty of disciplining itself in complete conformity with the
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principles and standards herein provided and that the actions of
law enforcement officials should be responsive to public scru-
tiny, whether exercised by a review board, a ministry, a procu-
racy, the judiciary, an ombudsman, a citizens’ committee or
any combination thereof, or any other reviewing agency,

(e) That standards as such lack practical value unless their
content and meaning, through education and training and
through monitoring, become part of the creed of every law en-
forcement official,

Adopts the Code of Conduct for Law Enforcement Officials
set forth in the annex to the present resolution and decides to
transmit it to Governments with the recommendation that fa-
vourable consideration should be given to its use within the
framework of national legislation or practice as a body of prin-
ciples for observance by law enforcement officials.

ANNEX

Code of Conduct for Law Enforcement Officials

Article 1

Law enforcement officials shall at all times fulfil the duty
imposed upon them by law, by serving the community and by
protecting all persons against illegal acts, consistent with the
high degree of responsibility required by their profession.

Commentary:

(a) The term ‘‘law enforcement officials’’ includes all
officers of the law, whether appointed or elected, who exer-
cise police powers, especially the powers of arrest or deten-
tion.

(b) In countries where police powers are exercised by
military authorities, whether uniformed or not, or by State
security forces, the definition of law enforcement officials
shall be regarded as including officers of such services.

(c) Service to the community is intended to include par-
ticularly the rendition of services of assistance to those
members of the community who by reason of personal, eco-
nomic, social or other emergencies are in need of immedi-
ate aid.



(d) This provision is intended to cover not only all vio-
lent, predatory and harmful acts, but extends to the full
range of prohibitions under penal statutes. It extends to con-
duct by persons not capable of incurring criminal liability.

Article 2

In the performance of their duty, law enforcement officials

shall respect and protect human dignity and maintain and up-
hold the human rights of all persons.

Commentary:

(a) The human rights in question are identified and pro-
tected by national and international law. Among the rel-
evant international instruments are the Universal Declara-
tion of Human Rights, the International Covenant on Civil
and Political Rights, the Declaration on the Protection of
All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, the
United Nations Declaration on the Elimination of All
Forms of Racial Discrimination, the International Conven-
tion on the Elimination of All Forms of Racial Discrimina-
tion, the International Convention on the Suppression and
Punishment of the Crime of Apartheid, the Convention on
the Prevention and Punishment of the Crime of Genocide,
the Standard Minimum Rules for the Treatment of Prison-
ers and the Vienna Convention on Consular Relations.

(b) National commentaries to this provision should in-
dicate regional or national provisions identifying and pro-
tecting these rights.

Article 3

Law enforcement officials may use force only when strictly

necessary and to the extent required for the performance of
their duty.

Commentary:

(a) This provision emphasizes that the use of force by
law enforcement officials should be exceptional; while it
implies that law enforcement officials may be authorized to
use force as is reasonably necessary under the circum-
stances for the prevention of crime or in effecting or assist-
ing in the lawful arrest of offenders or suspected offenders,
no force going beyond that may be used.

(b) National law ordinarily restricts the use of force by
law enforcement officials in accordance with a principle of
proportionality. It is to be understood that such national
principles of proportionality are to be respected in the inter-
pretation of this provision. In no case should this provision
be interpreted to authorize the use of force which is dispro-
portionate to the legitimate objective to be achieved.

(¢) The use of firearms is considered an extreme meas-
ure. Every effort should be made to exclude the use of fire-
arms, especially against children. In general, firearms
should not be used except when a suspected offender offers
armed resistance or otherwise jeopardizes the lives of oth-
ers and less extreme measures are not sufficient to restrain
or apprehend the suspected offender. In every instance in
which a firearm is discharged, a report should be made
promptly to the competent authorities.

Article 4

Matters of a confidential nature in the possession of law en-
forcement officials shall be kept confidential, unless the per-
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formance of duty or the needs of justice strictly require other-
wise.

Commentary:

By the nature of their duties, law enforcement officials
obtain information which may relate to private lives or be
potentially harmful to the interests, and especially the repu-
tation, of others. Great care should be exercised in safe-
guarding and using such information, which should be dis-
closed only in the performance of duty or to serve the needs
of justice. Any disclosure of such information for other pur-
poses is wholly improper.

Article 5

No law enforcement official may inflict, instigate or toler-
ate any act of torture or other cruel, inhuman or degrading
treatment or punishment, nor may any law enforcement offi-
cial invoke superior orders or exceptional circumstances such
as a state of war or a threat of war, a threat to national security,
internal political instability or any other public emergency as a
justification of torture or other cruel, inhuman or degrading
treatment or punishment.

Commentary:

(a) This prohibition derives from the Declaration on the
Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment, adopted by the General Assembly, according to
which:

““[Such an act is] an offence to human dignity and
shall be condemned as a denial of the purposes of the
Charter of the United Nations and as a violation of the
human rights and fundamental freedoms proclaimed in
the Universal Declaration of Human Rights [and other
international human rights instruments].”’

(b) The Declaration defines torture as follows:

‘... torture means any act by which severe pain or
suffering, whether physical or mental, is intentionally
inflicted by or at the instigation of a public official on a
person for such purposes as obtaining from him or a
third person information or confession, punishing him
for an act he has committed or is suspected of having
committed, or intimidating him or other persons. It does
not include pain or suffering arising only from, inherent
in or incidental to, lawful sanctions to the extent consist-
ent with the Standard Minimum Rules for the Treatment
of Prisoners.”’

(¢) The term “‘cruel, inhuman or degrading treatment or
punishment’’ has not been defined by the General Assem-
bly but should be interpreted so as to extend the widest pos-
sible protection against abuses, whether physical or mental.

Article 6

Law enforcement officials shall ensure the full protection of
the health of persons in their custody and, in particular, shall
take immediate action to secure medical attention whenever
required.

Commentary:

(a) ‘‘Medical attention’’, which refers to services ren-
dered by any medical personnel, including certified medical
practitioners and paramedics, shall be secured when needed
or requested.



(b) While the medical personnel are likely to be at-
tached to the law enforcement operation, law enforcement
officials must take into account the judgement of such per-
sonnel when they recommend providing the person in cus-
tody with appropriate treatment through, or in consultation
with, medical personnel from outside the law enforcement
operation.

(¢) It is understood that law enforcement officials shall
also secure medical attention for victims of violations of
law or of accidents occurring in the course of violations of
law.

Article 7

Law enforcement officials shall not commit any act of cor-
ruption. They shall also rigorously oppose and combat all such
acts.

Commentary:

(a) Any act of corruption, in the same way as any other
abuse of authority, is incompatible with the profession of
law enforcement officials. The law must be enforced fully
with respect to any law enforcement official who commits
an act of corruption, as Governments cannot expect to en-
force the law among their citizens if they cannot, or will
not, enforce the law against their own agents and within
their own agencies.

(b) While the definition of corruption must be subject
to national law, it should be understood to encompass the
commission or omission of an act in the performance of or
in connection with one’s duties, in response to gifts, prom-
ises or incentives demanded or accepted, or the wrongful
receipt of these once the act has been committed or omitted.

(¢) The expression ‘‘act of corruption’’ referred to
above should be understood to encompass attempted cor-
ruption.

Article 8

Law enforcement officials shall respect the law and the pre-
sent Code. They shall also, to the best of their capability, pre-
vent and rigorously oppose any violations of them.

Law enforcement officials who have reason to believe that
a violation of the present Code has occurred or is about to oc-
cur shall report the matter to their superior authorities and,
where necessary, to other appropriate authorities or organs
vested with reviewing or remedial power.

Commentary:

(a) This Code shall be observed whenever it has been
incorporated into national legislation or practice. If legisla-
tion or practice contains stricter provisions than those of the
present Code, those stricter provisions shall be observed.

(b) The article seeks to preserve the balance between
the need for internal discipline of the agency on which pub-
lic safety is largely dependent, on the one hand, and the
need for dealing with violations of basic human rights, on
the other. Law enforcement officials shall report violations
within the chain of command and take other lawful action
outside the chain of command only when no other remedies
are available or effective. It is understood that law enforce-
ment officials shall not suffer administrative or other penal-
ties because they have reported that a violation of this Code
has occurred or is about to occur.

(c) The term ‘‘appropriate authorities or organs vested
with reviewing or remedial power’’ refers to any authority
or organ existing under national law, whether internal to the
law enforcement agency or independent thereof, with statu-
tory, customary or other power to review grievances and
complaints arising out of violations within the purview of
this Code.

(d) In some countries, the mass media may be regarded
as performing complaint review functions similar to those
described in subparagraph (c¢) above. Law enforcement offi-
cials may, therefore, be justified if, as a last resort and in
accordance with the Jaws and customs of their own coun-
tries and with the provisions of article 4 of the present
Code, they bring violations to the attention of public opin-
ion through the mass media.

(e¢) Law enforcement officials who comply with the
provisions of this Code deserve the respect, the full support
and the cooperation of the community and of the law en-
forcement agency in which they serve, as well as the law
enforcement profession.

4. Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials®

Whereas the work of law enforcement officials* is a social
service of great importance and there is, therefore, a need to
maintain and, whenever necessary, to improve the working
conditions and status of these officials,

Whereas a threat to the life and safety of law enforcement
officials must be seen as a threat to the stability of society as a
whole,

¢ Adopted by the Eighth United Nations Congress on the Preven-
tion of Crime and the Treatment of Offenders, Havana, 27 August-
7 September 1990.

* In accordance with the commentary to article 1 of the Code of
Conduct for Law Enforcement Officials, the term ‘‘law enforcement
officials”’ includes all officers of the law, whether appointed or
elected, who exercise police powers, especially the powers of arrest or
detention. In countries where police powers are exercised by military
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Whereas law enforcement officials have a vital role in the
protection of the right to life, liberty and security of the person,
as guaranteed in the Universal Declaration of Human Rights
and reaffirmed in the International Covenant on Civil and Po-
litical Rights,

Whereas the Standard Minimum Rules for the Treatment of
Prisoners provide for the circumstances in which prison offi-
cials may use force in the course of their duties,

Whereas article 3 of the Code of Conduct for Law Enforce-
ment Officials provides that law enforcement officials may use

authorities, whether uniformed or not, or by State security forces, the
definition of law enforcement officials shall be regarded as including
officers of such services.



force only when strictly necessary and to the extent required
for the performance of their duty,

Whereas the preparatory meeting for the Seventh United
Nations Congress on the Prevention of Crime and the Treat-
ment of Offenders, held at Varenna, Italy, agreed on elements
to be considered in the course of further work on restraints on
the use of force and firearms by law enforcement officials,

Whereas the Seventh Congress, in its resolution 14, inter
alia, emphasizes that the use of force and firearms by law en-
forcement officials should be commensurate with due respect
for human rights,

Whereas the Economic and Social Council, in its resolution
1986/10, section IX, of 21 May 1986, invited Member States
to pay particular attention in the implementation of the Code to
the use of force and firearms by law enforcement officials, and
the General Assembly, in its resolution 41/149 of 4 December
1986, inter alia, welcomed this recommendation made by the
Council,

Whereas it is appropriate that, with due regard to their per-
sonal safety, consideration be given to the role of law enforce-
ment officials in relation to the administration of justice, to the
protection of the right to life, liberty and security of the person,
to their responsibility to maintain public safety and social
peace and to the importance of their qualifications, training
and conduct,

The basic principles set forth below, which have been for-
mulated to assist Member States in their task of ensuring and
promoting the proper role of law enforcement officials, should
be taken into account and respected by Governments within
the framework of their national legislation and practice, and be
brought to the attention of law enforcement officials as well as
other persons, such as judges, prosecutors, lawyers, members
of the executive branch and the legislature, and the public.

General provisions

1. Governments and law enforcement agencies shall
adopt and implement rules and regulations on the use of force
and firearms against persons by law enforcement officials. In
developing such rules and regulations, Governments and law
enforcement agencies shall keep the ethical issues associated
with the use of force and firearms constantly under review.

2.  Governments and law enforcement agencies should de-
velop a range of means as broad as possible and equip law en-
forcement officials with various types of weapons and ammu-
nition that would allow for a differentiated use of force and
firearms. These should include the development of non-lethal
incapacitating weapons for use in appropriate situations, with a
view to increasingly restraining the application of means ca-
pable of causing death or injury to persons. For the same pur-
pose, it should also be possible for law enforcement officials to
be equipped with self-defensive equipment such as shields,
helmets, bulletproof vests and bulletproof means of transporta-
tion, in order to decrease the need to use weapons of any kind.

3. The development and deployment of non-lethal inca-
pacitating weapons should be carefully evaluated in order to
minimize the risk of endangering uninvolved persons, and the
use of such weapons should be carefully controlled.

4. Law enforcement officials, in carrying out their duty,
shall, as far as possible, apply non-violent means before resort-
ing to the use of force and firearms. They may use force and
firearms only if other means remain ineffective or without any
promise of achieving the intended result.

5. Whenever the lawful use of force and firearms is un-
avoidable, law enforcement officials shall:
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(a) Exercise restraint in such use and act in proportion to
the seriousness of the offence and the legitimate objective to
be achieved;

(b) Minimize damage and injury, and respect and preserve
human life;

(¢) Ensure that assistance and medical aid are rendered to
any injured or affected persons at the earliest possible moment;

(d) Ensure that relatives or close friends of the injured or
affected person are notified at the earliest possible moment.

6. Where injury or death is caused by the use of force and
firearms by law enforcement officials, they shall report the in-
cident promptly to their superiors, in accordance with princi-
ple 22.

7. Governments shall ensure that arbitrary or abusive use
of force and firearms by law enforcement officials is punished
as a criminal offence under their law.

8.  Exceptional circumstances such as internal political in-
stability or any other public emergency may not be invoked to
Jjustify any departure from these basic principles.

Special provisions

9. Law enforcement officials shall not use firearms
against persons except in self-defence or defence of others
against the imminent threat of death or serious injury, to pre-
vent the perpetration of a particularly serious crime involving
grave threat to life, to arrest a person presenting such a danger
and resisting their authority, or to prevent his or her escape,
and only when less extreme means are insufficient to achieve
these objectives. In any event, intentional lethal use of firearms
may only be made when strictly unavoidable in order to pro-
tect life.

10. In the circumstances provided for under principle 9,
law enforcement officials shall identify themselves as such and
give a clear warning of their intent to use firearms, with suffi-
cient time for the warning to be observed, unless to do so
would unduly place the law enforcement officials at risk or
would create a risk of death or serious harm to other persons,
or would be clearly inappropriate or pointless in the circum-
stances of the incident.

11.  Rules and regulations on the use of firearms by law
enforcement officials should include guidelines that:

(a) Specify the circumstances under which law enforce-
ment officials are authorized to carry firearms and prescribe
the types of firearms and ammunition permitted,;

(b) Ensure that firearms are used only in appropriate cir-
cumstances and in a manner likely to decrease the risk of un-
necessary harm;

(c) Prohibit the use of those firearms and ammunition that
cause unwarranted injury or present an unwarranted risk;

(d) Regulate the control, storage and issuing of firearms,
including procedures for ensuring that law enforcement offi-
cials are accountable for the firearms and ammunition issued
to them;

(e) Provide for warnings to be given, if appropriate, when
firearms are to be discharged;

(H Provide for a system of reporting whenever law en-
forcement officials use firearms in the performance of their
duty.

Policing unlawful assemblies

12.  As everyone is allowed to participate in lawful and
peaceful assemblies, in accordance with the principles embod-



ied in the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights, Govern-
ments and law enforcement agencies and officials shall
recognize that force and firearms may be used only in accord-
ance with principles 13 and 14.

13. In the dispersal of assemblies that are unlawful but
non-violent, law enforcement officials shall avoid the use of
force or, where that is not practicable, shall restrict such force
to the minimum extent necessary.

14. In the dispersal of violent assemblies, law enforce-
ment officials may use firearms only when less dangerous
means are not practicable and only to the minimum extent nec-
essary. Law enforcement officials shall not use firearms in
such cases, except under the conditions stipulated in princi-
ple 9.

Policing persons in custody or detention

15. Law enforcement officials, in their relations with per-
sons in custody or detention, shall not use force, except when
strictly necessary for the maintenance of security and order
within the institution, or when personal safety is threatened.

16. Law enforcement officials, in their relations with per-
sons in custody or detention, shall not use firearms, except in
self-defence or in the defence of others against the immediate
threat of death or serious injury, or when strictly necessary to
prevent the escape of a person in custody or detention present-
ing the danger referred to in principle 9.

17.  The preceding principles are without prejudice to the
rights, duties and responsibilities of prison officials, as set out
in the Standard Minimum Rules for the Treatment of Prison-
ers, particularly rules 33, 34 and 54.

Qualifications, training and counselling

18. Governments and law enforcement agencies shall en-
sure that all law enforcement officials are selected by proper
screening procedures, have appropriate moral, psychological
and physical qualities for the effective exercise of their func-
tions and receive continuous and thorough professional train-
ing. Their continued fitness to perform these functions should
be subject to periodic review.

19. Governments and law enforcement agencies shall en-
sure that all law enforcement officials are provided with train-
ing and are tested in accordance with appropriate proficiency
standards in the use of force. Those law enforcement officials
who are required to carry firearms should be authorized to do
so only upon completion of special training in their use.

20. In the training of law enforcement officials, Govern-
ments and law enforcement agencies shall give special atten-
tion to issues of police ethics and human rights, especially in
the investigative process, to alternatives to the use of force and
firearms, including the peaceful settlement of conflicts, the
understanding of crowd behaviour, and the methods of persua-
sion, negotiation and mediation, as well as to technical means,
with a view to limiting the use of force and firearms. Law en-
forcement agencies should review their training programmes
and operational procedures in the light of particular incidents.

21. Governments and law enforcement agencies shall
make stress counselling available to law enforcement officials
who are involved in situations where force and firearms are
used.

Reporting and review procedures

22.  Governments and law enforcement agencies shall es-
tablish effective reporting and review procedures for all inci-
dents referred to in principles 6 and 11 (f). For incidents re-
ported pursuant to these principles, Governments and law
enforcement agencies shall ensure that an effective review
process is available and that independent administrative or
prosecutorial authorities are in a position to exercise jurisdic-
tion in appropriate circumstances. In cases of death and serious
injury or other grave consequences, a detailed report shall be
sent promptly to the competent authorities responsible for ad-
ministrative review and judicial control.

23. Persons affected by the use of force and firearms or
their legal representatives shall have access to an independent
process, including a judicial process. In the event of the death
of such persons, this provision shall apply to their dependants
accordingly.

24. Governments and law enforcement agencies shall en-
sure that superior officers are held responsible if they know, or
should have known, that law enforcement officials under their
command are resorting, or have resorted, to the unlawful use
of force and firearms, and they did not take all measures in
their power to prevent, suppress or report such use.

25.  Governments and law enforcement agencies shall en-
sure that no criminal or disciplinary sanction is imposed on
law enforcement officials who, in compliance with the Code of
Conduct for Law Enforcement Officials and these basic princi-
ples, refuse to carry out an order to use force and firearms, or
who report such use by other officials.

26. Obedience to superior orders shall be no defence if
law enforcement officials knew that an order to use force and
firearms resulting in the death or serious injury of a person was
manifestly unlawful and had a reasonable opportunity to refuse
to follow it. In any case, responsibility also rests on the superi-
ors who gave the unlawful orders.

5. Body of Principles for the Protection of All Persons under Any Form
of Detention or Imprisonment’

SCOPE OF THE BODY OF PRINCIPLES

These principles apply for the protection of all persons un-
der any form of detention or imprisonment.

d Adopted by General Assembly resolution 43/173 of 9 Decem-
ber 1988.
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USE OF TERMS

For the purposes of the Body of Principles:

(a) ‘“‘Arrest’”’ means the act of apprehending a person for
the alleged commission of an offence or by the action of an
authority;



(b) ‘‘Detained person’’ means any person deprived of per-
sonal liberty except as a result of conviction for an offence;

(¢) “‘Imprisoned person’’ means any person deprived of
personal liberty as a result of conviction for an offence;

(d) “‘Detention’’ means the condition of detained persons
as defined above;

(¢) “‘Imprisonment’” means the condition of imprisoned
persons as defined above;

(H The words ‘‘a judicial or other authority’” means a ju-
dicial or other authority under the law whose status and tenure
should afford the strongest possible guarantees of competence,
impartiality and independence.

Principle 1

All persons under any form of detention or imprisonment
shall be treated in a humane manner and with respect for the
inherent dignity of the human person.

Principle 2

Arrest, detention or imprisonment shall only be carried out
strictly in accordance with the provisions of the law and by
competent officials or persons authorized for that purpose.

Principle 3

There shall be no restriction upon or derogation from any of
the human rights of persons under any form of detention or im-
prisonment recognized or existing in any State pursuant to law,
conventions, regulations or custom on the pretext that this
Body of Principles does not recognize such rights or that it rec-
ognizes them to a lesser extent.

Principle 4

Any form of detention or imprisonment and all measures
affecting the human rights of a person under any form of de-
tention or imprisonment shall be ordered by, or be subject to
the effective control of, a judicial or other authority.

Principle 5

1. These principles shall be applied to all persons within
the territory of any given State, without distinction of any
kind, such as race, colour, sex, language, religion or religious
belief, political or other opinion, national, ethnic or social ori-
gin, property, birth or other status.

2. Measures applied under the law and designed solely to
protect the rights and special status of women, especially preg-
nant women and nursing mothers, children and juveniles, aged,
sick or handicapped persons shall not be deemed to be dis-
criminatory. The need for, and the application of, such meas-
ures shall always be subject to review by a judicial or other
authority.

Principle 6

No person under any form of detention or imprisonment
shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.* No circumstance whatever may be

* The term ‘‘cruel, inhuman or degrading treatment or punish-
ment’’ should be interpreted so as to extend the widest possible pro-

invoked as a justification for torture or other cruel, inhuman or
degrading treatment or punishment.

Principle 7

1. States should prohibit by law any act contrary to the
rights and duties contained in these principles, make any such
act subject to appropriate sanctions and conduct impartial in-
vestigations upon complaints.

2. Officials who have reason to believe that a violation of
this Body of Principles has occurred or is about to occur shall
report the matter to their superior authorities and, where neces-
sary, to other appropriate authorities or organs vested with re-
viewing or remedial powers.

3. Any other person who has ground to believe that a vio-
lation of this Body of Principles has occurred or is about to oc-
cur shall have the right to report the matter to the superiors of
the officials involved as well as to other appropriate authorities
or organs vested with reviewing or remedial powers.

Principle 8

Persons in detention shall be subject to treatment appropri-
ate to their unconvicted status. Accordingly, they shall, when-
ever possible, be kept separate from imprisoned persons.

Principle 9

The authorities which arrest a person, keep him under de-
tention or investigate the case shall exercise only the powers
granted to them under the law and the exercise of these powers
shall be subject to recourse to a judicial or other authority.

Principle 10

Anyone who is arrested shall be informed at the time of his
arrest of the reason for his arrest and shall be promptly in-
formed of any charges against him.

Principle 11

1. A person shall not be kept in detention without being
given an effective opportunity to be heard promptly by a judi-
cial or other authority. A detained person shall have the right
to defend himself or to be assisted by counsel as prescribed by
law.

2. A detained person and his counsel, if any, shall receive
prompt and full communication of any order of detention, to-
gether with the reasons therefor.

3. A judicial or other authority shall be empowered to re-
view as appropriate the continuance of detention.

Principle 12

1. There shall be duly recorded:

(a) The reasons for the arrest;
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tection against abuses, whether physical ormental, including the hold-
ing of a detained or imprisoned person in conditions which deprive
him, temporarily or permanently, of the use of any of his natural
senses, such as sight or hearing, or of his awareness of place and the
passing of time.



(b) The time of the arrest and the taking of the arrested
person to a place of custody as well as that of his first appear-
ance before a judicial or other authority;

(¢) The identity of the law enforcement officials con-
cerned;

(d) Precise information concerning the place of custody.

2. Such records shall be communicated to the detained
person, or his counsel, if any, in the form prescribed by law.

Principle 13

Any person shall, at the moment of arrest and at the com-
mencement of detention or imprisonment, or promptly there-
after, be provided by the authority responsible for his arrest,
detention or imprisonment, respectively with information on
and an explanation of his rights and how to avail himself of
such rights.

Principle 14

A person who does not adequately understand or speak the
language used by the authorities responsible for his arrest, de-
tention or imprisonment is entitled to receive promptly in a
language which he understands the information referred to in
principle 10, principle 11, paragraph 2, principle 12, para-
graph 1, and principle 13 and to have the assistance, free of
charge, if necessary, of an interpreter in connection with legal
proceedings subsequent to his arrest.

Principle 15

Notwithstanding the exceptions contained in principle 16, '

paragraph 4, and principle 18, paragraph 3, communication of
the detained or imprisoned person with the outside world, and
in particular his family or counsel, shall not be denied for more
than a matter of days.

Principle 16

1. Promptly after arrest and after each transfer from one
place of detention or imprisonment to another, a detained or
imprisoned person shall be entitled to notify or to require the
competent authority to notify members of his family or other
appropriate persons of his choice of his arrest, detention or im-
prisonment or of the transfer and of the place where he is kept
in custody.

2. If a detained or imprisoned person is a foreigner, he
shall also be promptly informed of his right to communicate
by appropriate means with a consular post or the diplomatic
mission of the State of which he is a national or which is other-
wise entitled to receive such communication in accordance
with international law or with the representative of the compe-
tent international organization, if he is a refugee or is other-
wise under the protection of an intergovernmental organi-
zation.

3. If a detained or imprisoned person is a juvenile or is
incapable of understanding his entitlement, the competent
authority shall on its own initiative undertake the notification
referred to in the present principle. Special attention shall be
given to notifying parents or guardians.

4. Any notification referred to in the present principle
shall be made or permitted to be made without delay. The
competent authority may however delay a notification for a
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reasonable period where exceptional needs of the investigation
S0 require.

Principle 17

1. A detained person shall be entitled to have the assis-
tance of a legal counsel. He shall be informed of his right by
the competent authority promptly after arrest and shall be pro-
vided with reasonable facilities for exercising it.

2. If a detained person does not have a legal counsel of
his own choice, he shall be entitled to have a legal counsel as-
signed to him by a judicial or other authority in all cases where
the interests of justice so require and without payment by him
if he does not have sufficient means to pay.

Principle 18

1. A detained or imprisoned person shall be entitled to
communicate and consult with his legal counsel.

2. A detained or imprisoned person shall be allowed ad-
equate time and facilities for consultation with his legal coun-
sel.

3. The right of a detained or imprisoned person to be vis-
ited by and to consult and communicate, without delay or cen-
sorship and in full confidentiality, with his legal counsel may
not be suspended or restricted save in exceptional circum-
stances, to be specified by law or lawful regulations, when it is
considered indispensable by a judicial or other authority in or-
der to maintain security and good order.

4. Interviews between a detained or imprisoned person
and his legal counsel may be within sight, but not within the
hearing, of a law enforcement official.

5. Communications between a detained or imprisoned
person and his legal counsel mentioned in the present principle
shall be inadmissible as evidence against the detained or im-
prisoned person unless they are connected with a continuing or
contemplated crime.

Principle 19

A detained or imprisoned person shall have the right to be
visited by and to correspond with, in particular, members of
his family and shall be given adequate opportunity to commu-
nicate with the outside world, subject to reasonable conditions
and restrictions as specified by law or lawful regulations.

Principle 20

If a detained or imprisoned person so requests, he shall if
possible be kept in a place of detention or imprisonment rea-
sonably near his usual place of residence.

Principle 21

1. It shall be prohibited to take undue advantage of the
situation of a detained or imprisoned person for the purpose of
compelling him to confess, to incriminate himself otherwise or
to testify against any other person.

2. No detained person while being interrogated shall be
subject to violence, threats or methods of interrogation which
impair his capacity of decision or his judgement.



Principle 22

No detained or imprisoned person shall, even with his con-
sent, be subjected to any medical or scientific experimentation
which may be detrimental to his health.

Principle 23

1. The duration of any interrogation of a detained or im-
prisoned person and of the intervals between interrogations as
well as the identity of the officials who conducted the interro-
gations and other persons present shall be recorded and certi-
fied in such form as may be prescribed by law.

2. A detained or imprisoned person, or his counsel when
provided by law, shall have access to the information de-
scribed in paragraph 1 of the present principle.

Principle 24

A proper medical examination shall be offered to a detained
or imprisoned person as promptly as possible after his admis-
sion to the place of detention or imprisonment, and thereafter
medical care and treatment shall be provided whenever neces-
sary. This care and treatment shall be provided free of charge.

Principle 25

A detained or imprisoned person or his counsel shall, sub-
ject only to reasonable conditions to ensure security and good
order in the place of detention or imprisonment, have the right
to request or petition a judicial or other authority for a second
medical examination or opinion.

Principle 26

The fact that a detained or imprisoned person underwent a
medical examination, the name of the physician and the results
of such an examination shall be duly recorded. Access to such
records shall be ensured. Modalities therefor shall be in
accordance with relevant rules of domestic law.

Principle 27

Non-compliance with these principles in obtaining evidence
shall be taken into account in determining the admissibility of
such evidence against a detained or imprisoned person.

Principle 28

A detained or imprisoned person shall have the right to ob-
tain within the limits of available resources, if from public
sources, reasonable quantities of educational, cultural and in-
formational material, subject to reasonable conditions to en-
sure security and good order in the place of detention or im-
prisonment.

Principle 29

1. In order to supervise the strict observance of relevant
laws and regulations, places of detention shall be visited regu-
larly by qualified and experienced persons appointed by, and
responsible to, a competent authority distinct from the author-
ity directly in charge of the administration of the place of de-
tention or imprisonment.
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2. A detained or imprisoned person shall have the right to
communicate freely and in full confidentiality with the persons
who visit the places of detention or imprisonment in accord-
ance with paragraph 1 of the present principle, subject to rea-
sonable conditions to ensure security and good order in such
places.

Principle 30

1. The types of conduct of the detained or imprisoned
person that constitute disciplinary offences during detention or
imprisonment, the description and duration of disciplinary
punishment that may be inflicted and the authorities competent
to impose such punishment shall be specified by law or lawful
regulations and duly published.

2. A detained or imprisoned person shall have the right to
be heard before disciplinary action is taken. He shall have the
right to bring such action to higher authorities for review.

Principle 31

The appropriate authorities shall endeavour to ensure, ac-
cording to domestic law, assistance when needed to dependent
and, in particular, minor members of the families of detained
or imprisoned persons and shall devote a particular measure of
care to the appropriate custody of children left without super-
vision.

Principle 32

1. A detained person or his counsel shall be entitled at
any time to take proceedings according to domestic law before
a judicial or other authority to challenge the lawfulness of his
detention in order to obtain his release without delay, if it is
unlawful.

2. The proceedings referred to in paragraph 1 of the pre-
sent principle shall be simple and expeditious and at no cost
for detained persons without adequate means. The detaining
authority shall produce without unreasonable delay the de-
tained person before the reviewing authority.

Principle 33

1. A detained or imprisoned person or his counsel shall
have the right to make a request or complaint regarding his
treatment, in particular in case of torture or other cruel, inhu-
man or degrading treatment, to the authorities responsible for
the administration of the place of detention and to higher
authorities and, when necessary, to appropriate authorities
vested with reviewing or remedial powers.

2. In those cases where neither the detained or impris-
oned person nor his counsel has the possibility to exercise his
rights under paragraph 1 of the present principle, a member of
the family of the detained or imprisoned person or any other
person who has knowledge of the case may exercise such
rights.

3. Confidentiality concerning the request or complaint
shall be maintained if so requested by the complainant.

4. Every request or complaint shall be promptly dealt
with and replied to without undue delay. If the request or com-
plaint is rejected, or in case of inordinate delay, the complain-
ant shall be entitled to bring it before a judicial or other author-
ity. Neither the detained or imprisoned person nor any



complainant under paragraph 1 of the present principle shall
suffer prejudice for making a request or complaint.

Principle 34

Whenever the death or disappearance of a detained or im-

prisoned person occurs during his detention or imprisonment,
an inquiry into the cause of death or disappearance shall be
held by a judicial or other authority, either on its own motion
or at the instance of a member of the family of such a person
or any person who has knowledge of the case. When circum-
stances so warrant, such an inquiry shall be held on the same
procedural basis whenever the death or disappearance occurs
shortly after the termination of the detention or imprisonment.
The findings of such inquiry or a report thereon shall be made
available upon request, unless doing so would jeopardize an
ongoing criminal investigation.

Principle 35

1. Damage incurred because of acts or omissions by a
public official contrary to the rights contained in these princi-
ples shall be compensated according to the applicable rules on
liability provided by domestic law.

2. Information required to be recorded under these princi-
ples shall be available in accordance with procedures provided
by domestic law for use in claiming compensation under the
present principle.

Principle 36

1. A detained person suspected of or charged with a
criminal offence shall be presumed innocent and shall be
treated as such until proved guilty according to law in a public
trial at which he has had all the guarantees necessary for his
defence.

2. The arrest or detention of such a person pending inves-
tigation and trial shall be carried out only for the purposes of

the administration of justice on grounds and under conditions
and procedures specified by law. The imposition of restrictions
upon such a person which are not strictly required for the pur-
pose of the detention or to prevent hindrance to the process of
investigation or the administration of justice, or for the mainte-
nance of security and good order in the place of detention shall
be forbidden.

Principle 37

A person detained on a criminal charge shall be brought be-
fore a judicial or other authority provided by law promptly af-
ter his arrest. Such authority shall decide without delay upon
the Jawfulness and necessity of detention. No person may be
kept under detention pending investigation or trial except upon
the written order of such an authority. A detained person shall,
when brought before such an authority, have the right to make
a statement on the treatment received by him while in custody.

Principle 38

A person detained on a criminal charge shall be entitled to
trial within a reasonable time or to release pending trial.

Principle 39

Except in special cases provided for by law, a person de-
tained on a criminal charge shall be entitled, unless a judicial
or other authority decides otherwise in the interest of the ad-
ministration of justice, to release pending trial subject to the
conditions that may be imposed in accordance with the law.
Such authority shall keep the necessity of detention under re-
view.

General clause

Nothing in this Body of Principles shall be construed as re-
stricting or derogating from any right defined in the Interna-
tional Covenant on Civil and Political Rights.

6. Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power®

A. VICTIMS OF CRIME

1. “*Victims’’ means persons who, individually or collec-
tively, have suffered harm, including physical or mental injury,
emotional suffering, economic loss or substantial impairment
of their fundamental rights, through acts or omissions that are
in violation of criminal laws operative within Member States,
including those laws proscribing criminal abuse of power.

2. A person may be considered a victim, under this Dec-
laration, regardless of whether the perpetrator is identified, ap-
prehended, prosecuted or convicted and regardless of the fa-
milial relationship between the perpetrator and the victim. The
term ‘‘victim’’ also includes, where appropriate, the immedi-

¢ Adopted by General Assembly resolution 40/34 of 29 Novem-
ber 1985.

183

ate family or dependants of the direct victim and persons who
have suffered harm in intervening to assist victims in distress
or to prevent victimization.

3. The provisions contained herein shall be applicable to
all, without distinction of any kind, such as race, colour, sex,
age, language, religion, nationality, political or other opinion,
cultural beliefs or practices, property, birth or family status,
ethnic or social origin, and disability.

Access to justice and fair treatment

4. Victims should be treated with compassion and respect
for their dignity. They are entitled to access to the mechanisms
of justice and to prompt redress, as provided for by national
legislation, for the harm that they have suffered.



5. Judicial and administrative mechanisms should be es-
tablished and strengthened where necessary to enable victims
to obtain redress through formal or informal procedures that
are expeditious, fair, inexpensive and accessible. Victims
should be informed of their rights in seeking redress through
such mechanisms.

6. The responsiveness of judicial and administrative pro-
cesses to the needs of victims should be facilitated by:

(a) Informing victims of their role and the scope, timing
and progress of the proceedings and of the disposition of their
cases, especially where serious crimes are involved and where
they have requested such information;

(b) Allowing the views and concerns of victims to be pre-
sented and considered at appropriate stages of the proceedings
where their personal interests are affected, without prejudice to
the accused and consistent with the relevant national criminal
justice system,;

{¢) Providing proper assistance to victims throughout the
legal process;

(d) Taking measures to minimize inconvenience to vic-
tims, protect their privacy, when necessary, and ensure their
safety, as well as that of their families and witnesses on their
behalf, from intimidation and retaliation;

(e) Avoiding unnecessary delay in the disposition of cases
and the execution of orders or decrees granting awards to vic-
tims.

7. Informal mechanisms for the resolution of disputes, in-
cluding mediation, arbitration and customary justice or indig-
enous practices, should be utilized where appropriate to facili-
tate conciliation and redress for victims.

Restitution

8. Offenders or third parties responsible for their behav-
iour should, where appropriate, make fair restitution to vic-
tims, their families or dependants. Such restitution should in-
clude the return of property or payment for the harm or loss
suffered, reimbursement of expenses incurred as a result of the
victimization, the provision of services and the restoration of
rights.

9. Governments should review their practices, regulations
and laws to consider restitution as an available sentencing op-
tion in criminal cases, in addition to other criminal sanctions.

10.  In cases of substantial harm to the environment, resti-
tution, if ordered, should include, as far as possible, restoration
of the environment, reconstruction of the infrastructure, re-
placement of community facilities and reimbursement of the
expenses of relocation, whenever such harm results in the dis-
location of a community.

11.  Where public officials or other agents acting in an of-
ficial or quasi-official capacity have violated national criminal
laws, the victims should receive restitution from the State
whose officials or agents were responsible for the harm in-
flicted. In cases where the Government under whose authority
the victimizing act or omission occurred is no longer in exist-
ence, the State or Government successor in title should provide
restitution to the victims.
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Compensation

12, When compensation is not fully available from the
offender or other sources, States should endeavour to provide
financial compensation to:

(a) Victims who have sustained significant bodily injury
or impairment of physical or mental health as a result of seri-
ous crimes;

(b) The family, in particular dependants of persons who
have died or become physically or mentally incapacitated as a
result of such victimization.

13.  The establishment, strengthening and expansion of
national funds for compensation to victims should be encour-
aged. Where appropriate, other funds may also be established
for this purpose, including in those cases where the State of
which the victim is a national is not in a position to compen-
sate the victim for the harm.

Assistance

14.  Victims should receive the necessary material, medi-
cal, psychological and social assistance through governmental,
voluntary, community-based and indigenous means.

15.  Victims should be informed of the availability of
health and social services and other relevant assistance and be
readily afforded access to them.

16. Police, justice, health, social service and other person-
nel concerned should receive training to sensitize them to the
needs of victims, and guidelines to ensure proper and prompt
aid.

17.  In providing services and assistance to victims, atten-
tion should be given to those who have special needs because
of the nature of the harm inflicted or because of factors such as
those mentioned in paragraph 3 above.

B. VICTIMS OF ABUSE OF POWER

18.  “*Victims’’ means persons who, individually or col-
lectively, have suffered harm, including physical or mental in-
jury, emotional suffering, economic loss or substantial impair-
ment of their fundamental rights, through acts or omissions
that do not yet constitute violations of national criminal laws
but of internationally recognized norms relating to human
rights.

19.  States should consider incorporating into the national
law norms proscribing abuses of power and providing rem-
edies to victims of such abuses. In particular, such remedies
should include restitution and/or compensation, and necessary
material, medical, psychological and social assistance and sup-
port.

20.  States should consider negotiating multilateral inter-
national treaties relating to victims, as defined in paragraph 18.

21.  States should periodically review existing legislation
and practices to ensure their responsiveness to changing cir-
cumstances, should enact and enforce, if necessary, legislation
proscribing acts that constitute serious abuses of political or
economic power, as well as promoting policies and mecha-
nisms for the prevention of such acts, and should develop and
make readily available appropriate rights and remedies for vic-
tims of such acts.



7. Declaration on the Protection of All Persons from
Enforced Disappearance'

The General Assembly,

Considering that, in accordance with the principles pro-
claimed in the Charter of the United Nations and other interna-
tional instruments, recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the
world,

Bearing in mind the obligation of States under the Charter,
in particular Article S5, to promote universal respect for, and
observance of, human rights and fundamental freedoms,

Deeply concerned that in many countries, often in a persis-
tent manner, enforced disappearances occur, in the sense that
persons are arrested, detained or abducted against their will or
otherwise deprived of their liberty by officials of different
branches or levels of Government, or by organized groups or
private individuals acting on behalf of, or with the support, di-
rect or indirect, consent or acquiescence of the Government,
followed by a refusal to disclose the fate or whereabouts of the
persons concerned or a refusal to acknowledge the deprivation
of their liberty, which places such persons outside the protec-
tion of the law,

Considering that enforced disappearance undermine the
deepest values of any society committed to respect for the rule
of law, human rights and fundamental freedoms, and that the
systematic practice of such acts is of the nature of a crime
against humanity,

Recalling its resolution 33/173 of 20 December 1978, in
which it expressed concern about the reports from various
parts of the world relating to enforced or involuntary disap-
pearances, as well as about the anguish and sorrow caused by
those disappearances, and called upon Governments to hold
law enforcement and security forces legally responsible for ex-
cesses which might lead to enforced or involuntary disappear-
ances of persons,

Recalling also the protection afforded to victims of armed
conflicts by the Geneva Conventions of 12 August 1949 and
the Additional Protocols thereto, of 1977,

Having regard in particular to the relevant articles of the
Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights, which protect the right
to life, the right to liberty and security of the person, the right
not to be subjected to torture and the right to recognition as a
person before the law,

Having regard also to the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,
which provides that States parties shall take effective measures
to prevent and punish acts of torture,

Bearing in mind the Code of Conduct for Law Enforcement
Officials, the Basic Principles on the Use of Force and Fire-
arms by Law Enforcement Officials, the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power
and the Standard Minimum Rules for the Treatment of Pri-
soners,

f Adopted by General Assembly resolution 47/133 of 18 December
1992,
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Affirming that, in order to prevent enforced disappearances,
it is necessary to ensure strict compliance with the Body of
Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment contained in the annex to its reso-
lution 43/173 of 9 December 1988, and with the Principles on
the Effective Prevention and Investigation of Extralegal, Arbi-
trary and Summary Executions, set forth in the annex to Eco-
nomic and Social Council resolution 1989/65 of 24 May 1989
and endorsed by the General Assembly in its resolution 44/162
of 15 December 1989,

Bearing in mind that, while the acts which comprise en-
forced disappearance constitute a violation of the prohibitions
found in the aforementioned international instruments, it is
none the less important to devise an instrument which
characterizes all acts of enforced disappearance of persons as
very serious offences and sets forth standards designed to pun-
ish and prevent their commission,

1. Proclaims the present Declaration on the Protection of
All Persons from Enforced Disappearance as a body of princi-
ples for all States;

2. Urges that all efforts be made so that the Declaration
becomes generally known and respected:

Article 1

1. Any act of enforced disappearance is an offence to hu-
man dignity. It is condemned as a denial of the purposes of the
Charter of the United Nations and as a grave and flagrant vio-
lation of the human rights and fundamental freedoms pro-
claimed in the Universal Declaration of Human Rights and re-
affirmed and developed in international instruments in this
field.

2. Any act of enforced disappearance places the persons
subjected thereto outside the protection of the law and inflicts
severe suffering on them and their families. It constitutes a
violation of the rules of international law guaranteeing, inter
alia, the right to recognition as a person before the law, the
right to liberty and security of the person and the right not to
be subjected to torture and other cruel, inhuman or degrading
treatment or punishment. It also violates or constitutes a grave
threat to the right to life.

Article 2

I.  No State shall practise, permit or tolerate enforced dis-
appearances.

2. States shall act at the national and regional levels and
in cooperation with the United Nations to contribute by all
means to the prevention and eradication of enforced disappear-
ance.

Article 3

Each State shall take effective legislative, administrative,
judicial or other measures to prevent and terminate acts of en-
forced disappearance in any territory under its jurisdiction.



Article 4

1. All acts of enforced disappearance shall be offences
under criminal law punishable by appropriate penalties which
shall take into account their extreme seriousness.

2. Mitigating circumstances may be established in na-
tional legislation for persons who, having participated in en-
forced disappearances, are instrumental in bringing the victims
forward alive or in providing voluntarily information which
would contribute to clarifying cases of enforced disappearance.

Article 5

In addition to such criminal penalties as are applicable, en-
forced disappearances render their perpetrators and the State or
State authorities which organize, acquiesce in or tolerate such
disappearances liable under civil law, without prejudice to the
international responsibility of the State concerned in accord-
ance with the principles of international law.

Article 6

1. No order or instruction of any public authority, civil-
ian, military or other, may be invoked to justify an enforced
disappearance. Any person receiving such an order or instruc-
tion shall have the right and duty not to obey it.

2. Each State shall ensure that orders or instructions di-
recting, authorizing or encouraging any enforced disappear-
ance are prohibited.

3. Training of law enforcement officials shall emphasize
the provisions in paragraphs 1 and 2 of the present article.

Article 7

No circumstances whatsoever, whether a threat of war, a
state of war, internal political instability or any other public
emergency, may be invoked to justify enforced disappear-
ances.

Article 8

1. No State shall expel, return (refouler) or extradite a
person to another State where there are substantial grounds to
believe that he would be in danger of enforced disappearance.

2. For the purpose of determining whether there are such
grounds, the competent authorities shall take into account all
relevant considerations including, where applicable, the exist-
ence in the State concerned of a consistent pattern of gross,
flagrant or mass violations of human rights.

Article 9

1. The right to a prompt and effective judicial remedy as
a means of determining the whereabouts or state of health of
persons deprived of their liberty and/or identifying the author-
ity ordering or carrying out the deprivation of liberty is re-
quired to prevent enforced disappearances under all circum-
stances, including those referred to in article 7 above.

2. In such proceedings, competent national authorities
shall have access to all places where persons deprived of their
liberty are being held and to each part of those places, as well
as to any place in which there are grounds to believe that such
persons may be found.
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3. Any other competent authority entitled under the law
of the State or by any international legal instrument to which
the State is a party may also have access to such places.

Article 10

1. Any person deprived of liberty shall be held in an offi-
cially recognized place of detention and, in conformity with
national law, be brought before a judicial authority promptly
after detention.

2. Accurate information on the detention of such persons
and their place or places of detention, including transfers, shall
be made promptly available to their family members, their
counsel or to any other persons having a legitimate interest in
the information unless a wish to the contrary has been mani-
fested by the persons concerned.

3. An official up-to-date register of all persons deprived
of their liberty shall be maintained in every place of detention.
Additionally, each State shall take steps to maintain similar
centralized registers. The information contained in these regis-
ters shall be made available to the persons mentioned in the
preceding paragraph, to any judicial or other competent and in-
dependent national authority and to any other competent
authority entitled under the law of the State concerned or any
international legal instrument to which a State concerned is a
party, seeking to trace the whereabouts of a detained person.

Article 11

All persons deprived of liberty must be released in a man-
ner permitting reliable verification that they have actually been
released and, further, have been released in conditions in
which their physical integrity and ability fully to exercise their
rights are assured.

Article 12

1. Each State shall establish rules under its national law
indicating those officials authorized to order deprivation of lib-
erty, establishing the conditions under which such orders may
be given, and stipulating penalties for officials who, without
legal justification, refuse to provide information on any deten-
tion.

2. Each State shall likewise ensure strict supervision, in-
cluding a clear chain of command, of all law enforcement offi-
cials responsible for apprehensions, arrests, detentions, cus-
tody, transfers and imprisonment, and of other officials
authorized by law to use force and firearms.

Article 13

1. Each State shall ensure that any person having knowl-
edge or a legitimate interest who alleges that a person has been
subjected to enforced disappearance has the right to complain
to a competent and independent State authority and to have
that complaint promptly, thoroughly and impartially investi-
gated by that authority. Whenever there are reasonable
grounds to believe that an enforced disappearance has been
committed, the State shall promptly refer the matter to that
authority for such an investigation, even if there has been no
formal complaint. No measure shall be taken to curtail or im-
pede the investigation.

2. Each State shall ensure that the competent authority
shall have the necessary powers and resources to conduct the
investigation effectively, including powers to compel attend-



ance of witnesses and production of relevant documents and to
make immediate on-site visits.

3. Steps shall be taken to ensure that all involved in the
investigation, including the complainant, counsel, witnesses
and those conducting the investigation, are protected against
ill-treatment, intimidation or reprisal.

4. The findings of such an investigation shall be made
available upon request to all persons concerned, unless doing
so would jeopardize an ongoing criminal investigation.

5. Steps shall be taken to ensure that any ill-treatment, in-
timidation or reprisal or any other form of interference on the
occasion of the lodging of a complaint or during the investiga-
tion procedure is appropriately punished.

6. An investigation, in accordance with the procedures
described above, should be able to be conducted for as long as
the fate of the victim of enforced disappearance remains un-
clarified.

Article 14

Any person alleged to have perpetrated an act of enforced
disappearance in a particular State shall, when the facts dis-
closed by an official investigation so warrant, be brought be-
fore the competent civil authorities of that State for the pur-
pose of prosecution and trial unless he has been extradited to
another State wishing to exercise jurisdiction in accordarnce
with the relevant international agreements in force. All States
should take any lawful and appropriate action available to
them to bring to justice all persons presumed responsible for
an act of enforced disappearance, who are found to be within
their jurisdiction or under their control.

Article 15

The fact that there are grounds to believe that a person has
participated in acts of an extremely serious nature such as
those referred to in article 4, paragraph 1, above, regardless of
the motives, shall be taken into account when the competent
authorities of the State decide whether or not to grant asylum.

Article 16

1. Persons alleged to have committed any of the acts re-
ferred to an article 4, paragraph 1, above shall be suspended
from any official duties during the investigation referred to in
article 13 above.

2. They shall be tried only by the competent ordinary
courts in each State, and not by any other special tribunal, in
particular military courts.

3. No privileges, immunities or special exemptions shall
be admitted in such trials, without prejudice to the provisions
contained in the Vienna Convention on Diplomatic Relations.

4. The persons presumed responsible for such acts shall
be guaranteed fair treatment in accordance with the relevant
provisions of the Universal Declaration of Human Rights and
other relevant international agreements in force at all stages of
the investigation and eventual prosecution and trial.

Article 17

1. Acts constituting enforced disappearance shall be con-
sidered a continuing offence as long as the perpetrators con-
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tinue to conceal the fate and the whereabouts of persons who
have disappeared and these facts remain unclarified.

2. When the remedies provided for in article 2 of the
International Covenant on Civil and Political Rights are no
longer effective, the statute of limitations relating to acts of en-
forced disappearance shall be suspended until these remedies
are re-established.

3. Statutes of limitations, where they exist, relating to
acts of enforced disappearance shall be substantial and com-
mensurate with the extreme seriousness of the offence.

Article 18

1. Persons who have or are alleged to have committed of-
fences referred to in article 4, paragraph 1, above shall not
benefit from any special amnesty law or similar measures that
might have the effect of exempting them from any criminal
proceedings or sanction.

2. In the exercise of the right of pardon, the extreme seri-
ousness of acts of enforced disappearance shall be taken into
account.

Article 19

The victims of acts of enforced disappearance and their
family shall obtain redress and shall have the right to adequate
compensation, including the means for as complete a rehabili-
tation as possible. In the event of the death of the victim as a
result of an act of enforced disappearance, their dependants
shall also be entitled to compensation.

Article 20

1. States shall prevent and suppress the abduction of chil-
dren of parents subjected to enforced disappearance and of
children born during their mother’s enforced disappearance,
and shall devote their efforts to the search for and identifica-
tion of such children and to the restitution of the children to
their families of origin.

2. Considering the need to protect the best interests of
children referred to in the preceding paragraph, there shall be
an opportunity, in States which recognize a system of adop-
tion, for a review of the adoption of such children and, in par-
ticular, for annulment of any adoption which originated in en-
forced disappearance. Such adoption should, however,
continued to be in force if consent is given, at the time of the
review, by the child’s closest relatives.

3. The abduction of children of parents subjected to en-
force disappearance or of children born during their mother’s
enforced disappearance, and the act of altering or suppressing
documents attesting to their true identity, shall constitute an
extremely serious offence, which shall be punished as such.

4. For these purposes, States shall, where appropriate,
conclude bilateral and multilateral agreements.

Article 21

The provisions of the present Declaration are without preju-
dice to the provisions enunciated in the Universal Declaration
of Human Rights or in any other international instrument, and
shall not be construed as restricting or derogating from any of
those provisions.



8. Principles on the Effective Prevention and Investigation of Extralegal,
Arbitrary and Summary Executions®

PREVENTION

1. Governments shall prohibit by law all extralegal, arbi-
trary and summary executions and shall ensure that any such
executions are recognized as offences under their criminal
laws, and are punishable by appropriate penalties which take
into account the seriousness of such offences. Exceptional cir-
cumstances including a state of war or threat of war, internal
political instability or any other public emergency may not be
invoked as a justification of such executions. Such executions
shall not be carried out under any circumstances including, but
not limited to, situations of internal armed conflict, excessive
or illegal use of force by a public official or other person act-
ing in an official capacity or by a person acting at the instiga-
tion, or with the consent or acquiescence of, such person, and
situations in which deaths occur in custody. This prohibition
shall prevail over decrees issued by governmental authority.

2. In order to prevent extralegal, arbitrary and summary
executions, Governments shall ensure strict control, including
a clear chain of command, over all officials responsible for ap-
prehension, arrest, detention, custody and imprisonment, as
well as those officials authorized by law to use force and fire-
arms.

3.  Governments shall prohibit orders from superior offic-
ers or public authorities authorizing or inciting other persons to
carry out any such extralegal, arbitrary or summary executions.
All persons shall have the right and the duty to defy such or-
ders. Training of law enforcement officials shall emphasize the
above provisions.

4. Effective protection through judicial or other means
shall be guaranteed to individuals and groups who are in dan-
ger of extralegal, arbitrary or summary executions, including
those who receive death threats.

5. No one shall be involuntarily returned or extradited to
a country where there are substantial grounds for believing that
he or she may become a victim of extralegal, arbitrary or sum-

_ mary execution in that country.

6. Governments shall ensure that persons deprived of
their liberty are held in officially recognized places of custody,
and that accurate information on their custody and where-
abouts, including transfers, is made promptly available to their
relatives and lawyer or other persons of confidence.

7. Qualified inspectors, including medical personnel, or
an equivalent independent authority, shall conduct inspections
in places of custody on a regular basis, and be empowered to
undertake unannounced inspections on their own initiative,
with full guarantees of independence in the exercise of this
function. The inspectors shall have unrestricted access to all
persons in such places of custody, as well as to all their re-
cords.

8. Governments shall make every effort to prevent extra-
legal, arbitrary and summary executions through measures
such as diplomatic intercession, improved access of complain-
ants to intergovernmental and judicial bodies, and public de-
nunciation. Intergovernmental mechanisms shall be used to in-

& Recommended by Economic and Social Council resolution 1989/
65 of 24 May 1989.
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vestigate reports of any such executions and to take effective
action against such practices. Governments, including those of
countries where extralegal, arbitrary and summary executions
are reasonably suspected to occur, shall cooperate fully in in-
ternational investigations on the subject.

INVESTIGATION

9. There shall be a thorough, prompt and impartial inves-
tigation of all suspected cases of extralegal, arbitrary and sum-
mary executions, including cases where complaints by rela-
tives or other reliable reports suggest unnatural death in the
above circumstances. Governments shall maintain investiga-
tive offices and procedures to undertake such inquiries. The
purpose of the investigation shall be to determine the cause,
manner and time of death, the person responsible, and any pat-
tern or practice which may have brought about that death. It
shall include an adequate autopsy, collection and analysis of
all physical and documentary evidence, and statements from
witnesses. The investigation shall distinguish between natural
death, accidental death, suicide and homicide.

10. The investigative authority shall have the power to
obtain all the information necessary to the inquiry. Those per-
sons conducting the investigation shall have at their disposal
all the necessary budgetary and technical resources for effec-
tive investigation. They shall also have the authority to oblige
officials allegedly involved in any such executions to appear
and testify. The same shall apply to any witness. To this end,
they shall be entitled to issue summonses to witnesses, includ-
ing the officials allegedly involved, and to demand the produc-
tion of evidence.

11.  In cases in which the established investigative pro-
cedures are inadequate because of lack of expertise or impar-
tiality, because of the importance of the matter or because of the
apparent existence of a pattern of abuse, and in cases where
there are complaints from the family of the victim about these
inadequacies or other substantial reasons, Governments shall
pursue investigations through an independent commission of in-
quiry or similar procedure. Members of such a commission
shall be chosen for their recognized impartiality, competence
and independence as individuals. In particular, they shall be in-
dependent of any institution, agency or person that may be the
subject of the inquiry. The commission shall have the authority
to obtain all information necessary to the inquiry and shall con-
duct the inquiry as provided for under these Principles.

12. The body of the deceased person shaill not be dis-
posed of until an adequate autopsy is conducted by a physi-
cian, who shall, if possible, be an expert in forensic pathology.
Those conducting the autopsy shall have the right of access to
all investigative data, to the place where the body was discov-
ered, and to the place where the death is thought to have oc-
curred. If the body has been buried and it later appears that an
investigation is required, the body shall be promptly and com-
petently exhumed for an autopsy. If skeletal remains are dis-
covered, they should be carefully exhumed and studied accord-
ing to systematic anthropological techniques.

13.  The body of the deceased shall be available to those
conducting the autopsy for a sufficient amount of time to en-
able a thorough investigation to be carried out. The autopsy
shall, at a minimum, attempt to establish the identity of the de-



ceased and the cause and manner of death. The time and place
of death shall also be determined to the extent possible. De-
tailed colour photographs of the deceased shall be included in
the autopsy report in order to document and support the find-
ings of the investigation. The autopsy report must describe any
and all injuries to the deceased including any evidence of tor-
ture.

14. In order to ensure objective results, those conducting
the autopsy must be able to function impartially and independ-
ently of any potentially implicated persons or organizations or
entities.

15. Complainants, witnesses, those conducting the inves-
tigation and their families shall be protected from violence,
threats of violence or any other form of intimidation. Those
potentially implicated in extralegal, arbitrary or summary ex-
ecutions shall be removed from any position of control or
power, whether direct or indirect, over complainants, wit-
nesses and their families, as well as over those conducting in-
vestigations.

16. Families of the deceased and their legal representa-
tives shall be informed of, and have access to, any hearing as
well as to all information relevant to the investigation, and
shall be entitled to present other evidence. The family of the
deceased shall have the right to insist that a medical or other
qualified representative be present at the autopsy. When the
identity of a deceased person has been determined, a notifica-
tion of death shall be posted, and the family or relatives of the
deceased shall be informed immediately. The body of the de-
ceased shall be returned to them upon completion of the inves-
tigation.

17. A written report shall be made within a reasonable
period of time on the methods and findings of such investiga-
tions. The report shall be made public immediately and shall
include the scope of the inquiry, procedures and methods used

to evaluate evidence as well as conclusions and recommenda-
tions based on findings of fact and on applicable law. The re-
port shall also describe in detail specific events that were
found to have occurred and the evidence upon which such
findings were based, and list the names of witnesses who testi-
fied, with the exception of those whose identities have been
withheld for their own protection. The Government shall,
within a reasonable period of time, either reply to the report of
the investigation, or indicate the steps to be taken in response
to it.

LEGAL PROCEEDINGS

18. Governments shall ensure that persons identified by
the investigation as having participated in extralegal, arbitrary
or summary executions in any territory under their jurisdiction
are brought to justice. Governments shall either bring such
persons to justice or cooperate to extradite any such persons to
other countries wishing to exercise jurisdiction. This principle
shall apply irrespective of who and where the perpetrators or
the victims are, their nationalities or where the offence was
committed.

19. Without prejudice to principle 3 above, an order
from a superior officer or a public authority may not be in-
voked as a justification for extralegal, arbitrary or summary
executions. Superiors, officers or other public officials may be
held responsible for acts committed by officials under their
authority if they had a reasonable opportunity to prevent such
acts. In no circumstances, including a state of war, siege or
other public emergency, shall blanket immunity from pros-
ecution be granted to any person allegedly involved in extra-
legal, arbitrary or summary executions.

20. The families and dependants of victims of extralegal,
arbitrary or summary executions shall be entitled to fair and
adequate compensation within a reasonable period of time.

9, United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (‘‘The Beijing Rules’’)"

PART ONE

GENERAL PRINCIPLES

1.  Fundamental perspectives

1.1  Member States shall seek, in conformity with their
respective general interests, to further the well-being
of the juvenile and her or his family.

1.2 Member States shall endeavour to develop conditions
that will ensure for the juvenile a meaningful life in
the community, which, during that period in life
when she or he is most susceptible to deviant behav-
iour, will foster a process of personal development
and education that is as free from crime and delin-
quency as possible.

h Adopted by General Assembly resolution 40/33 of 29 November
1985.

1.3 Sufficient attention shall be given to positive meas-
ures that involve the full mobilization of all possible
resources, including the family, volunteers and other
community groups, as well as schools and other
community institutions, for the purpose of promoting
the well-being of the juvenile, with a view to reduc-
ing the need for intervention under the law, and of
effectively, fairly and humanely dealing with the ju-
venile in conflict with the law.

1.4 Juvenile justice shall be conceived as an integral part
of the national development process of each country,
within a comprehensive framework of social justice
for all juveniles, thus, at the same time, contributing
to the protection of the young and the maintenance of
a peaceful order in society.

1.5 These Rules shall be implemented in the context of
economic, social and cultural conditions prevailing
in each Member State.

1.6  Juvenile justice services shall be systematically de-
veloped and coordinated with a view to improving



and sustaining the competence of personnel involved
in the services, including their methods, approaches
and attitudes.

Commentary

These broad fundamental perspectives refer to comprehen-
sive social policy in general and aim at promoting juvenile
welfare to the greatest possible extent, which will minimize
the necessity of intervention by the juvenile justice system,
and in turn, will reduce the harm that may be caused by any
intervention. Such care measures for the young, before the on-
set of delinquency, are basic policy requisites designed to ob-
viate the need for the application of the Rules.

Rules 1.1 to 1.3 point to the important role that a construc-
tive social policy for juveniles will play, inter alia, in the pre-
vention of juvenile crime and delinquency. Rule 1.4 defines ju-
venile justice as an integral part of social justice for juveniles,
while rule 1.6 refers to the necessity of constantly improving
juvenile justice, without falling behind the development of
progressive social policy for juveniles in general and bearing
in mind the need for consistent improvement of staff services.

Rule 1.5 seeks to take account of existing conditions in
Member States which would cause the manner of implementa-
tion of particular rules necessarily to be different from the
manner adopted in other States.

2. Scope of the Rules and definitions used

2.1 The following Standard Minimum Rules shall be ap-
plied to juvenile offenders impartially, without dis-
tinction of any kind, for example as to race, colour,
sex, language, religion, political or other opinions,
national or social origin, property, birth or other
status.

2.2 For purposes of these Rules, the following definitions
shall be applied by Member States in a manner which
is compatible with their respective legal systems and

concepts:

(a) A juvenile is a child or young person who, under
the respective legal systems, may be dealt with
for an offence in a manner which is different
from an adult;

(b) An offence is any behaviour (act or omission)
that is punishable by law under the respective
legal systems;

(¢) A juvenile offender is a child or young person
who is alleged to have committed or who has
been found to have committed an offence.

Efforts shall be made to establish, in each national ju-
risdiction, a set of laws, rules and provisions specifi-
cally applicable to juvenile offenders and institutions
and bodies entrusted with the functions of the ad-
ministration of juvenile justice and designed:
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(a) To meet the varying needs of juvenile offenders,
while protecting their basic rights;

(b) To meet the needs of society;

(¢) To implement the following rules thoroughly
and fairly.
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Commentary

The Standard Minimum Rules are deliberately formulated
S0 as to be applicable within different legal systems and, at the
same time, to set some minimum standards for the handling of
juvenile offenders under any definition of a juvenile and under
any system of dealing with juvenile offenders. The Rules are
always to be applied impartially and without distinction of any
kind.

Rule 2.1 therefore stresses the importance of the Rules al-
ways being applied impartially and without distinction of any
kind. The rule follows the formulation of principle 2 of the
Declaration of the Rights of the Child.

Rule 2.2 defines ‘‘juvenile’” and ‘‘offence’’ as the compo-
nents of the notion of the ‘‘juvenile offender’’, who is the
main subject of these Standard Minimum Rules (see, however,
also rules 3 and 4). It should be noted that age limits will de-
pend on, and are explicitly made dependent on, each respective
legal system, thus fully respecting the economic, social, politi-
cal, cultural and legal systems of Member States. This makes
for a wide variety of ages coming under the definition of ‘‘ju-
venile”’, ranging from 7 years to 18 years or above. Such a va-
riety seems inevitable in view of the different national legal
systems and does not diminish the impact of these Standard
Minimum Rules.

Rule 2.3 is addressed to the necessity of specific national
legislation for the optimal implementation of these Standard
Minimum Rules, both legally and practically.

3. Extension of the Rules

3.1 The relevant provisions of the Rules shall be applied
not only to juvenile offenders but also to juveniles
who may be proceeded against for any specific be-
haviour that would not be punishable if committed by
an adult.

3.2 Efforts shall be made to extend the principles embod-
ied in the Rules to all juveniles who are dealt with in
welfare and care proceedings.

3.3 Efforts shall also be made to extend the principles
embodied in the Rules to young adult offenders.

Commentary

Rule 3 extends the protection afforded by the Standard
Minimum Rules for the Administration of Juvenile Justice to
cover:

(a) The so-called ‘‘status offences’’ prescribed in various
national legal systems where the range of behaviour consid-
ered to be an offence is wider for juveniles than it is for adults
(for example, truancy, school and family disobedience, public
drunkenness, etc.) (rule 3.1);

(b) Juvenile welfare and care proceedings (rule 3.2);

(c) Proceedings dealing with young adult offenders, de-
pending of course on each given age limit (rule 3.3).

The extension of the Rules to cover these three areas seems
to be justified. Rule 3.1 provides minimum guarantees in those
fields, and rule 3.2 is considered a desirable step in the direc-
tion of more fair, equitable and humane justice for all juveniles
in conflict with the law.



4.  Age of criminal responsibility

4.1 In those legal systems recognizing the concept of the
age of criminal responsibility for juveniles, the be-
ginning of that age shall not be fixed at too low an
age level, bearing in mind the facts of emotional,
mental and intellectual maturity.

Commentary

The minimum age of criminal responsibility differs widely
owing to history and culture. The modern approach would be
to consider whether a child can live up to the moral and psy-
chological components of criminal responsibility; that is,
whether a child, by virtue of her or his individual discernment
and understanding, can be held responsible for essentially anti-
social behaviour. If the age of criminal responsibility is fixed
too low or if there is no lower age limit at all, the notion of re-
sponsibility would become meaningless. In general, there is a
close relationship between the notion of responsibility for de-
linquent or criminal behaviour and other social rights and re-
sponsibilities (such as marital status, civil majority, etc.).

Efforts should therefore be made to agree on a reasonable
lowest age limit that is applicable internationally.

5. Aims of juvenile justice

5.1 The juvenile justice system shall emphasize the well-
being of the juvenile and shall ensure that any reac-
tion to juvenile offenders shall always be in propor-
tion to the circumstances of both the offenders and

the offence.

Commentary

Rule S refers to two of the most important objectives of ju-
venile justice. The first objective is the promotion of the well-
being of the juvenile. This is the main focus of those legal sys-
tems in which juvenile offenders are dealt with by family
courts or administrative authorities, but the well-being of the
juvenile should also be emphasized in legal systems that fol-
low the criminal court model, thus contributing to the avoid-
ance of merely punitive sanctions. (See also rule 14.)

The second objective is ‘‘the principle of proportionality’’.
This principle is well known as an instrument for curbing pu-
nitive sanctions, mostly expressed in terms of just deserts in
relation to the gravity of the offence. The response to young
offenders should be based on the consideration not only of the
gravity of the offence but also of personal circumstances. The
individual circumstances of the offender (for example social
status, family situation, the harm caused by the offence or
other factors affecting personal circumstances) should influ-
ence the proportionality of the reaction (for example by having
regard to the offender’s endeavour to indemnify the victim or
to her or his willingness to turn to a wholesome and useful
life).

By the same token, reactions aiming to ensure the welfare
of the young offender may go beyond necessity and therefore
infringe upon the fundamental rights of the young individual,
as has been observed in some juvenile justice systems. Here,
too, the proportionality of the reaction to the circumstances of
both the offender and the offence, including the victim, should
be safeguarded.

In essence, rule 5 calls for no less and no more than a fair
reaction in any given cases of juvenile delinquency and crime.

191

The issues combined in the rule may help to stimulate devel-
opment in both regards: new and innovative types of reactions
are as desirable as precautions against any undue widening of
the net of formal social control over juveniles.

6. Scope of discretion

6.1 In view of the varying special needs of juveniles as
well as the variety of measures available, appropriate
scope for discretion shall be allowed at all stages of
proceedings and at the different levels of juvenile
justice administration, including investigation, pros-
ecution, adjudication and the follow-up of disposi-
tions.

6.2  Efforts shall be made, however, to ensure sufficient
accountability at all stages and levels in the exercise
of any such discretion.

6.3 Those who exercise discretion shall be specially
qualified or trained to exercise it judiciously and in
accordance with their functions and mandates.

Commentary

Rules 6.1, 6.2 and 6.3 combine several important features
of effective, fair and humane juvenile justice administration:
the need to permit the exercise of discretionary power at all
significant levels of processing so that those who make deter-
minations can take the actions deemed to be most appropriate
in each individual case; and the need to provide checks and
balances in order to curb any abuses of discretionary power
and to safeguard the rights of the young offender. Accountabil-
ity and professionalism are instruments best apt to curb broad
discretion. Thus, professional qualifications and expert train-
ing are emphasized here as a valuable means of ensuring the
judicious exercise of discretion in matters of juvenile offend-
ers. (See also rules 1.6 and 2.2.) The formulation of specific
guidelines on the exercise of discretion and the provision of
systems of review, appeal and the like in order to permit scru-
tiny of decisions and accountability are emphasized in this
context. Such mechanisms are not specified here, as they do
not easily lend themselves to incorporation into international
standard minimum rules, which cannot possibly cover all dif-
ferences in justice systems.

7. Rights of juveniles

7.1 Basic procedural safeguards such as the presumption
of innocence, the right to be notified of the charges,
the right to remain silent, the right to counsel, the
right to the presence of a parent or guardian, the right
to confront and cross-examine witnesses and the right
to appeal to a higher authority shall be guaranteed at

all stages of proceedings.

Commentary

Rule 7.1 emphasizes some important points that represent
essential elements for a fair and just trial and that are interna-
tionally recognized in existing human rights instruments. (See
also rule 14.) The presumption of innocence, for instance, is
also to be found in article 11 of the Universal Declaration of
Human Rights and in article 14, paragraph 2, of the Interna-
tional Covenant on Civil and Political Rights.

Rules 14 seq. of these Standard Minimum Rules specify is-
sues that are important for proceedings in juvenile cases, in



particular, while rule 7.1 affirms the most basic procedural
safeguards in a general way.

8.  Protection of privacy

8.1 The juvenile’s right to privacy shall be respected at
all stages in order to avoid harm being caused to her
or him by undue publicity or by the process of label-
ling.

8.2 In principle, no information that may lead to the
identification of a juvenile offender shall be pub-

lished.

Commentary

Rule 8 stresses the importance of the protection of the ju-
venile’s right to privacy. Young persons are particularly sus-
ceptible to stigmatization. Criminological research into label-
ling processes has provided evidence of the detrimental effects
(of different kinds) resulting from the permanent identification
of young persons as ‘‘delinquent’’ or ‘‘criminal”’.

Rule 8 stresses the importance of protecting the juvenile
from the adverse effects that may result from the publication in
the mass media of information about the case (for example the
names of young offenders, alleged or convicted). The interest
of the individual should be protected and upheld, at least in
principle. (The general contents of rule 8 are further specified
inrule 21.)

9.

Saving clause

9.1 Nothing in these Rules shall be interpreted as pre-
cluding the application of the Standard Minimum
Rules for the Treatment of Prisoners adopted by the
United Nations and other human rights instruments
and standards recognized by the international com-
munity that relate to the care and protection of the

young.

Commentary

Rule 9 is meant to avoid any misunderstanding in interpret-
ing and implementing the present Rules in conformity with
principles contained in relevant existing or emerging interna-
tional human rights instruments and standards—such as the
Universal Declaration of Human Rights, the International Cov-
enant on Economic, Social and Cultural Rights and the
International Covenant on Civil and Political Rights, and the
Declaration of the Rights of the Child and the draft convention
on the rights of the child. It should be understood that the ap-
plication of the present Rules is without prejudice to any such
international instruments which may contain provisions of
wider application. (See also rule 27.)

PART TWO

INVESTIGATION AND PROSECUTION

10.  [nitial contact

10.1  Upon the apprehension of a juvenile, her or his par-
ents or guardian shall be immediately notified of
such apprehension, and, where such immediate no-

tification is not possible, the parents or guardian
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shall be notified within the shortest possible time
thereafter.
10.2 A judge or other competent official or body shall,
without delay, consider the issue of release.
10.3  Contacts between the law enforcement agencies and
a juvenile offender shall be managed in such a way
as to respect the legal status of the juvenile, pro-
mote the well-being of the juvenile and avoid harm
to her or him, with due regard to the circumstances
of the case.

Commentary

Rule 10.1 is in principle contained in rule 92 of the Stand-
ard Minimum Rules for the Treatment of Prisoners.

The question of release (rule 10.2) shall be considered with-
out delay by a judge or other competent official. The latter re-
fers to any person or institution in the broadest sense of the
term, including community boards or police authorities having
power to release an arrested person. (See also the International
Covenant on Civil and Political Rights, article 9, paragraph 3.)

Rule 10.3 deals with some fundamental aspects of the pro-
cedures and behaviour on the part of the police and other law
enforcement officials in cases of juvenile crime. To ‘‘avoid
harm’’ admittedly is flexible wording and covers many fea-
tures of possible interaction (for example the use of harsh lan-
guage, physical violence or exposure to the environment). In-
volvement in juvenile justice processes in itself can be
“‘harmful’’ to juveniles; the term ‘‘avoid harm’ should be
broadly interpreted, therefore, as doing the least harm possible
to the juvenile in the first instance, as well as any additional or
undue harm. This is especially important in the initial contact
with law enforcement agencies, which might profoundly influ-
ence the juvenile’s attitude towards the State and society.
Moreover, the success of any further intervention is largely de-
pendent on such initial contacts. Compassion and kind firm-
ness are important in these situations.

11.  Diversion

Consideration shall be given, wherever appropriate,
to dealing with juvenile offenders without resorting
to formal trial by the competent authority, referred
to in rule 14.1 below.

11.2  The police, the prosecution or other agencies deal-
ing with juvenile cases shall be empowered to dis-
pose of such cases, at their discretion, without re-
course to formal hearings, in accordance with the
criteria laid down for that purpose in the respective
legal system and also in accordance with the princi-
ples contained in these Rules.

Any diversion involving referral to appropriate
community or other services shall require the con-
sent of the juvenile, or her or his parents or guard-
ian, provided that such decision to refer a case shall
be subject to review by a competent authority, upon
application.

11.4  In order to facilitate the discretionary disposition of
juvenile cases, efforts shall be made to provide for
community programmes, such as temporary super-
vision and guidance, restitution, and compensation
of victims.



Commentary

Diversion, involving removal from criminal justice process-
ing and, frequently, redirection to community support services,
is commonly practised on a formal and informal basis in many
legal systems. This practice serves to hinder the negative ef-
fects of subsequent proceedings in juvenile justice administra-
tion (for example the stigma of conviction and sentence). In
many cases, non-intervention would be the best response.
Thus, diversion at the outset and without referral to alternative
(social) services may be the optimal response. This is espe-
cially the case where the offence is of a non-serious nature and
where the family, the school or other informal social control
institutions have already reacted, or are likely to react, in an
appropriate and constructive manner.

As stated in rule 11.2, diversion may be used at any point of
decision-making—by the police, the prosecution or other
agencies such as the courts, tribunals, boards or councils. It
may be exercised by one authority or several or all authorities,
according to the rules and policies of the respective systems
and in line with the present Rules. It need not necessarily be
limited to petty cases, thus rendering diversion an important
instrument.

Rule 11.3 stresses the important requirement of securing
the consent of the young offender (or the parent or guardian) to
the recommended diversionary measure(s). (Diversion to com-
munity service without such consent would contradict the
Abolition of Forced Labour Convention.) However, this con-
sent should not be left unchallengeable, since it might some-
times be given out of sheer desperation on the part of the ju-
venile. The rule underlines that care should be taken to
minimize the potential for coercion and intimidation at all lev-
els in the diversion process. Juveniles should not feel pres-
sured (for example in order to avoid court appearance) or be
pressured into consenting to diversion programmes. Thus, it is
advocated that provision should be made for an objective ap-
praisal of the appropriateness of dispositions involving young
offenders by a ‘‘competent authority upon application’’. (The
*‘competent authority’” may be different from that referred to
in rule 14.)

Rule 11.4 recommends the provision of viable alternatives
to juvenile justice processing in the form of community-based
diversion. Programmes that involve settlement by victim resti-
tution and those that seek to avoid future conflict with the law
through temporary supervision and guidance are especially
commended. The merits of individual cases would make diver-
sion appropriate, even when more serious offences have been
committed (for example first offence, the act having been
committed under peer pressure, etc.).

12.  Specialization within the police

12.1  In order to best fulfil their functions, police officers
who frequently or exclusively deal with juveniles or
who are primarily engaged in the prevention of ju-
venile crime shall be specially instructed and
trained. In large cities, special police units should

be established for that purpose.

Commentary

Rule 12 draws attention to the need for specialized training
for all law enforcement officials who are involved in the ad-
ministration of juvenile justice. As police are the first point of
contact with the juvenile justice system, it is most important
that they act in an informed and appropriate manner.
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While the relationship between urbanization and crime is
clearly complex, an increase in juvenile crime has been associ-
ated with the growth of large cities, particularly with rapid and
unplanned growth. Specialized police units would therefore be
indispensable, not only in the interest of implementing specific
principles contained in the present instrument (such as rule
1.6) but more generally for improving the prevention and con-
trol of juvenile crime and the handling of juvenile offenders.

13.  Detention pending trial

13.1 Detention pending trial shall be used only as a
measure of last resort and for the shortest possible
period of time.

13.2  Whenever possible, detention pending trial shall be
replaced by alternative measures, such as close
supervision, intensive care or placement with a
family or in an educational setting or home.

13.3  Juveniles under detention pending trial shall be enti-
tled to all rights and guarantees of the Standard
Minimum Rules for the Treatment of Prisoners
adopted by the United Nations.

13.4  Juveniles under detention pending trial shall be kept
separate from adults and shall be detained in a sepa-
rate institution or in a separate part of an institution
also holding adults.

13.5 While in custody, juveniles shall receive care, pro-
tection and all necessary individual assistance—
social, educational, vocational, psychological,
medical and physical—that they may require in
view of their age, sex and personality.

Commentary

The danger to juveniles of ‘‘criminal contamination’” while
in detention pending trial must not be underestimated. It is
therefore important to stress the need for alternative measures.
By doing so, rule 13.1 encourages the devising of new and in-
novative measures to avoid such detention in the interest of the
well-being of the juvenile.

Juveniles under detention pending trial are entitled to all the
rights and guarantees of the Standard Minimum Rules for the
Treatment of Prisoners as well as the International Covenant
on Civil and Political Rights, especially article 9 and article
10, paragraphs 2 (b) and 3.

Rule 13.4 does not prevent States from taking other meas-
ures against the negative influences of adult offenders which
are at least as effective as the measures mentioned in the rule.

Different forms of assistance that may become necessary
have been enumerated to draw attention to the broad range of
particular needs of young detainees to be addressed (for exam-
ple females or males, drug addicts, alcoholics, mentally ill ju-
veniles, young persons suffering from the trauma, for example,
of arrest, etc.).

Varying physical and psychological characteristics of
young detainees may warrant classification measures by which
some are kept separate while in detention pending trial, thus
contributing to the avoidance of victimization and rendering
more appropriate assistance.

The Sixth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, in its resolution 4 on
juvenile justice standards, specified that the Rules, inter alia,



should reflect the basic principle that pre-trial detention should
be used only as a last resort, that no minors should be held in a
facility where they are vulnerable to the negative influences of
adult detainees and that account should always be taken of the
needs particular to their stage of development.

PART THREE

ADJUDICATION AND DISPOSITION

14.  Competent authority to adjudicate

14.1  Where the case of a juvenile offender has not been
diverted (under rule 11), she or he shall be dealt
with by the competent authority (court, tribunal,
board, council, etc.) according to the principles of a
fair and just trial.

142 The proceedings shall be conducive to the best in-
terests of the juvenile and shall be conducted in an
atmosphere of understanding, which shall allow the
juvenile to participate therein and to express herself

or himself freely.

Commentary

It is difficult to formulate a definition of the competent
body or person that would universally describe an adjudicating
authority. *‘Competent authority’’ is meant to include those
who preside over courts or tribunals (composed of a single
judge or of several members), including professional and lay
magistrates as well as administrative boards (for example the
Scottish and Scandinavian systems) or other more informal
community and conflict-resolution agencies of an adjudicatory
nature.

The procedure for dealing with juvenile offenders shall in
any case follow the minimum standards that are applied almost
universally for any criminal defendant under the procedure
known as ‘‘due process of law’’. In accordance with due pro-
cess, a “‘fair and just trial’” includes such basic safeguards as
the presumption of innocence, the presentation and examina-
tion of witnesses, the common legal defences, the right to re-
main silent, the right to have the last word in a hearing, the
right to appeal, etc. (See also rule 7.1.)

15.  Legal counsel, parents and guardians

15.1 Throughout the proceedings the juvenile shall have
the right to be represented by a legal adviser or to
apply for free legal aid where there is provision for
such aid in the country.

15.2  The parents or the guardian shall be entitled to par-
ticipate in the proceedings and may be required by
the competent authority to attend them in the inter-
est of the juvenile. They may, however, be denied
participation by the competent authority if there are
reasons to assume that such exclusion is necessary
in the interest of the juvenile.

Commentary

Rule 15.1 uses terminology similar to that found in rule 93
of the Standard Minimum Rules for the Treatment of Prison-
ers. Whereas legal counsel and free legal aid are needed to as-
sure the juvenile legal assistance, the right of the parents or
guardian to participate as stated in rule 15.2 should be viewed
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as general psychological and emotional assistance to the
juvenile—a function extending throughout the procedure.

The competent authority’s search for an adequate disposi-
tion of the case may profit, in particular, from the cooperation
of the legal representatives of the juvenile (or, for that matter,
some other personal assistant who the juvenile can and does
really trust). Such concern can be thwarted if the presence of
parents or guardians at the hearings plays a negative role, for
instance, if they display a hostile attitude towards the juvenile;
hence, the possibility of their exclusion must be provided for.

16.  Social inquiry reports

16.1 In all cases except those involving minor offences,
before the competent authority renders a final dis-
position prior to sentencing, the background and
circumstances in which the juvenile is living or the
conditions under which the offence has been com-
mitted shall be properly investigated so as to facili-
tate judicious adjudication of the case by the com-
petent authority.

Commentary

Social inquiry reports (social reports or pre-sentence re-
ports) are an indispensable aid in most legal proceedings in-
volving juveniles. The competent authority should be informed
of relevant facts about the juvenile, such as social and family
background, school career, educational experiences, etc. For
this purpose, some jurisdictions use special social services or
personnel attached to the court or board. Other personnel, in-
cluding probation officers, may serve the same function. The
rule therefore requires that adequate social services should be
available to deliver social inquiry reports of a qualified nature.

17.  Guiding principles in adjudication and disposition

17.1  The disposition of the competent authority shall be
guided by the following principles:

(@) The reaction taken shall always be in propor-
tion not only to the circumstances and the
gravity of the offence but also to the circum-
stances and the needs of the juvenile as well
as to the needs of the society;

(b) Restrictions on the personal liberty of the ju-
venile shall be imposed only after careful con-
sideration and shall be limited to the possible
minimum;

(¢) Deprivation of personal liberty shall not be
imposed unless the juvenile is adjudicated of
a serious act involving violence against an-
other person or of persistence in committing
other serious offences and unless there is no
other appropriate response;

(d) The well-being of the juvenile shall be the
guiding factor in the consideration of her or
his case.

17.2  Capital punishment shall not be imposed for any
crime committed by juveniles.

17.3  Juveniles shall not be subject to corporal punish-
ment.

17.4  The competent authority shall have the power to
discontinue the proceedings at any time.



Commentary

The main difficulty in formulating guidelines for the adju-
dication of young persons stems from the fact that there are
unresolved conflicts of a philosophical nature, such as the fol-
lowing:

(@)

)

©

Rehabilitation versus just desert;
Assistance versus repression and punishment;

Reaction according to the singular merits of an indi-
vidual case versus reaction according to the protection
of society in general;

(d) General deterrence versus individual incapacitation.

The conflict between these approaches is more pronounced
in juvenile cases than in adult cases. With the variety of causes
and reactions characterizing juvenile cases, these alternatives
become intricately interwoven.

It is not the function of the Standard Minimum Rules for
the Administration of Juvenile Justice to prescribe which ap-
proach is to be followed but rather to identify one that is most
closely in consonance with internationally accepted principles.
Therefore the essential elements as laid down in rule 17.1, in
particular in subparagraphs (a) and (c), are mainly to be under-
stood as practical guidelines that should ensure a common
starting-point; if heeded by the concerned authorities (see also
rule 5), they could contribute considerably to ensuring that the
fundamental rights of juvenile offenders are protected, espe-
cially the fundamental rights of personal development and
education.

Rule 17.1 (b) implies that strictly punitive approaches are
not appropriate. Whereas in adult cases, and possibly also in
cases of severe offences by juveniles, just desert and retribu-
tive sanctions might be considered to have some merit, in ju-
venile cases such considerations should always be outweighed
by the interest of safeguarding the well-being and the future of
the young person.

In line with resolution 8 of the Sixth United Nations Con-
gress, rule 17.1 (b) encourages the use of alternatives to insti-
tutionalization to the maximum extent possible, bearing in
mind the need to respond to the specific requirements of the
young. Thus, full use should be made of the range of existing
alternative sanctions and new alternative sanctions should be
developed, bearing the public safety in mind. Probation should
be granted to the greatest possible extent via suspended sen-
tences, conditional sentences, board orders and other disposi-
tions.

Rule 17.1 (c¢) corresponds to one of the guiding principles
in resolution 4 of the Sixth Congress which aims at avoiding
incarceration in the case of juveniles unless there is no other
appropriate response that will protect the public safety.

The provision prohibiting capital punishment in rule 17.2 is
in accordance with article 6, paragraph 5, of the International
Covenant on Civil and Political Rights.

The provision against corporal punishment is in line with
article 7 of the International Covenant on Civil and Political
Rights and the Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, as well as the Conven-
tion against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and the draft convention on the
rights of the child.

The power to discontinue the proceedings at any time (rule
17.4) is a characteristic inherent in the handling of juvenile of-
fenders as opposed to adults. At any time, circumstances may
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become known to the competent authority which would make
a complete cessation of the intervention appear to be the best
disposition of the case.

18.  Various disposition measures

18.1 A large variety of disposition measures shall be

made available to the competent authority, allowing
for flexibility so as to avoid institutionalization to
the greatest extent possible. Such measures, some
of which may be combined, include:

(@
®
©
@

Care, guidance and supervision orders;
Probation;
Community service orders;

Financial penalties, compensation and restitu-
tion;

Intermediate treatment and other treatment or-
ders;

(e

0))

Orders to participate in group counselling and
similar activities;

(g) Orders concerning foster care, living commu-
nities or other educational settings;

Other relevant orders.

(h
18.2  No juvenile shall be removed from parental supervi-
sion, whether partly or entirely, unless the circum-
stances of her or his case make this necessary.

Commentary

Rule 18.1 attempts to enumerate some of the important re-
actions and sanctions that have been practised and proved suc-
cessful thus far, in different legal systems. On the whole they
represent promising opinions that deserve replication and fur-
ther development. The rule does not enumerate staffing re-
quirements because of possible shortages of adequate staff in
some regions; in those regions measures requiring less staff
may be tried or developed.

The examples given in rule 18.1 have in common, above
all, a reliance on and an appeal to the community for the effec-
tive implementation of alternative dispositions. Community-
based correction is a traditional measure that has taken on
many aspects. On that basis, relevant authorities should be en-
couraged to offer community-based services.

Rule 18.2 points to the importance of the family which, ac-
cording to article 10, paragraph 1, of the International Cov-
enant on Economic, Social and Cultural Rights, is ‘‘the natural
and fundamental group unit of society’’. Within the family, the
parents have not only the right but also the responsibility to
care for and supervise their children. Rule 18.2, therefore, re-
quires that the separation of children from their parents is a
measure of last resort. It may be resorted to only when the
facts of the case clearly warrant this grave step (for example
child abuse).

19.  Least possible use of institutionalization

19.1 The placement of a juvenile in an institution shall
always be a disposition of last resort and for the

minimum necessary period.



Commentary

Progressive criminology advocates the use of non-
institutional over institutional treatment. Little or no difference
has been found in terms of the success of institutionalization as
compared to non-institutionalization. The many adverse influ-
ences on an individual that seem unavoidable within any insti-
tutional setting evidently cannot be outbalanced by treatment
efforts. This is especially the case for juveniles, who are vul-
nerable to negative influences. Moreover, the negative effects,
not only of loss of liberty but also of separation from the usual
social environment, are certainly more acute for juveniles than
for adults because of their early stage of development.

Rule 19 aims at restricting institutionalization in two re-
gards: in quantity (‘‘last resort’’) and in time (‘‘minimum nec-
essary period”’). Rule 19 reflects one of the basic guiding prin-
ciples of resolution 4 of the Sixth United Nations Congress: a
juvenile offender should not be incarcerated unless there is no
other appropriate response. The rule, therefore, makes the ap-
peal that if a juvenile must be institutionalized, the loss of lib-
erty should be restricted to the least possible degree, with spe-
cial institutional arrangements for confinement and bearing in
mind the differences in kinds of offenders, offences and insti-
tutions. In fact, priority should be given to ‘‘open’ over
““closed”’ institutions. Furthermore, any facility should be of a
correctional or educational rather than of a prison type.

20.  Avoidance of unnecessary delay
20.1  Each case shall from the outset be handled expedi-
tiously, without any unnecessary delay.
Commentary

The speedy conduct of formal procedures in juvenile cases
is a paramount concern. Otherwise whatever good may be
achieved by the procedure and the disposition is at risk. As
time passes, the juvenile will find it increasingly difficult, if
not impossible, to relate the procedure and disposition to the
offence, both intellectually and psychologically.

21.  Records

21.1  Records of juvenile offenders shall be kept strictly
confidential and closed to third parties. Access to
such records shall be limited to persons directly
concerned with the disposition of the case at hand

or other duly authorized persons.

21.2  Records of juvenile offenders shall not be used in
adult proceedings in subsequent cases involving the

same offender.

Commentary

The rule attempts to achieve a balance between conflicting
interests connected with records or files: those of the police,
prosecution and other authorities in improving control versus
the interests of the juvenile offender. (See also rule 8.) “‘Other
duly authorized persons’’ would generally include, among
others, researchers.

22.  Need for professionalism and training

22.1 Professional education, in-service training, refresher

courses and other appropriate modes of instruction
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shall be utilized to establish and maintain the neces-
sary professional competence of all personnel deal-
ing with juvenile cases.

22.2  Juvenile justice personnel shall reflect the diversity
of juveniles who come into contact with the ju-
venile justice system. Efforts shall be made to en-
sure the fair representation of women and minor-

ities in juvenile justice agencies.

Commentary

The authorities competent for disposition may be persons
with very different backgrounds (magistrates in the United
Kingdom of Great Britain and Northern Ireland and in regions
influenced by the common law system; legally trained judges
in countries using Roman law and in regions influenced by
them; and elsewhere elected or appointed laymen or jurists,
members of community-based boards, etc.). For all these
authorities, 2 minimum training in law, sociology, psychology,
criminology and behavioural sciences would be required. This
is considered as important as the organizational specialization
and independence of the competent authority.

For social workers and probation officers, it might not be
feasible to require professional specialization as a prerequisite
for taking over any function dealing with juvenile offenders.
Thus, professional on-the-job instruction would be minimum
qualifications.

Professional qualifications are an essential element in en-
suring the impartial and effective administration of juvenile
justice. Accordingly, it is necessary to improve the recruit-
ment, advancement and professional training of personnel and
to provide them with the necessary means to enable them to
properly fulfil their functions.

All political, social, sexual, racial, religious, cultural or any
other kind of discrimination in the selection, appointment and
advancement of juvenile justice personnel should be avoided
in order to achieve impartiality in the administration of ju-
venile justice. This was recommended by the Sixth Congress.
Furthermore, the Sixth Congress called on Member States to
ensure the fair and equal treatment of women as criminal jus-
tice personnel and recommended that special measures should
be taken to recruit, train and facilitate the advancement of
female personnel in juvenile justice administration.

PART FOUR

NON-INSTITUTIONAL TREATMENT

23.  Effective implementation of disposition

23.1  Appropriate provisions shall be made for the imple-
mentation of orders of the competent authority, as
referred to in rule 14.1 above, by that authority it-
self or by some other authority as circumstances
may require.

23.2 Such provisions shall include the power to modify
the orders as the competent authority may deem
necessary from time to time, provided that such
modification shall be determined in accordance
with the principles contained in these Rules.



Commentary

Disposition in juvenile cases, more so than in adult cases,
tends to influence the offender’s life for a long period of time.
Thus, it is important that the competent authority or an inde-
pendent body (parole board, probation office, youth welfare in-
stitutions or others) with qualifications equal to those of the
competent authority that originally disposed of the case should
monitor the implementation of the disposition. In some coun-
tries, a juge de [’exécution des peines has been installed for
this purpose.

The composition, powers and functions of the authority
must be flexible; they are described in general terms in rule 23
in order to ensure wide acceptability.

24.  Provision of needed assistance

24.1 Efforts shall be made to provide juveniles, at all
stages of the proceedings, with necessary assistance
such as lodging, education or vocational training,
employment or any other assistance, helpful and
practical, in order to facilitate the rehabilitative

process.

Commentary

The promotion of the well-being of the juvenile is of para-
mount consideration. Thus, rule 24 emphasizes the importance
of providing requisite facilities, services and other necessary
assistance as may further the best interests of the juvenile
throughout the rehabilitative process.

25.  Mobilization of volunteers and other

community services

25.1 Volunteers, voluntary organizations, local institu-
tions and other community resources shall be called
upon to contribute effectively to the rehabilitation
of the juvenile in a community setting and, as far as

possible, within the family unit.

Commentary

This rule reflects the need for a rehabilitative orientation of
all work with juvenile offenders. Cooperation with the com-
munity is indispensable if the directives of the competent
authority are to be carried out effectively. Volunteers and vol-
untary services, in particular, have proved to be valuable re-
sources but are at present underutilized. In some instances, the
cooperation of ex-offenders (including ex-addicts) can be of
considerable assistance.

Rule 25 emanates from the principles laid down in rules 1.1
to 1.6 and follows the relevant provisions of the International
Covenant on Civil and Political Rights.

PART FIVE

INSTITUTIONAL TREATMENT

26.  Objectives of institutional treatment

26.1 The objective of training and treatment of juveniles

placed in institutions is to provide care, protection,
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education and vocational skills, with a view to as-
sisting them to assume socially constructive and
productive roles in society.
26.2  Juveniles in institutions shall receive care, protec-
tion and all necessary assistance—social, educa-
tional, vocational, psychological, medical and
physical—that they may require because of their
age, sex and personality and in the interest of their
wholesome development.
26.3  Juveniles in institutions shall be kept separate from
adults and shall be detained in a separate institution
or in a separate part of an institution also holding
adults.
26.4  Young female offenders placed in an institution de-
serve special attention as to their personal needs
and problems. They shall by no means receive less
care, protection, assistance, treatment and training
than young male offenders. Their fair treatment
shall be ensured.
26.5 In the interest and well-being of the institutionalized
juvenile, the parents or guardians shall have a right
of access.
26.6 Interministerial and interdepartmental cooperation
shall be fostered for the purpose of providing ad-
equate academic or, as appropriate, vocational
training to institutionalized juveniles, with a view to
ensuring that they do not leave the institution at an
educational disadvantage.

Commentary

The objectives of institutional treatment as stipulated in
rules 26.1 and 26.2 would be acceptable to any system and cul-
ture. However, they have not yet been attained everywhere,
and much more has to be done in this respect.

Medical and psychological assistance, in particular, are ex-
tremely important for institutionalized drug addicts, and vio-
lent and mentally ill young persons.

The avoidance of negative influences through adult offend-
ers and the safeguarding of the well-being of juveniles in an
institutional setting, as stipulated in rule 26.3, are in line with
one of the basic guiding principles of the Rules, as set out by
the Sixth Congress in its resolution 4. The rule does not pre-
vent States from taking other measures against the negative in-
fluences of adult offenders, which are at least as effective as
the measures mentioned in the rule. (See also rule 13.4.)

Rule 26.4 addresses the fact that female offenders normally
receive less attention than their male counterparts, as pointed
out by the Sixth Congress. In particular, resolution 9 of the
Sixth Congress calls for the fair treatment of female offenders
at every stage of criminal justice processes and for special at-
tention to their particular problems and needs while in custody.
Moreover, this rule should also be considered in the light of
the Caracas Declaration of the Sixth Congress, which, inter
alia, calls for equal treatment in criminal justice administra-
tion, and against the background of the Declaration on the
Elimination of Discrimination against Women and the Con-
vention on the Elimination of All Forms of Discrimination
against Women.

The right of access (rule 26.5) follows from the provisions
of rules 7.1, 10.1, 15.2 and 18.2. Interministerial and interde-
partmental cooperation (rule 26.6) are of particular importance



the interest of generally enhancing the quality of institu-
mal treatment and training.

27. Application of the Standard Minimum Rules for
the Treatment of Prisoners adopted

by the United Nations

The Standard Minimum Rules for the Treatment of
Prisoners and related recommendations shall be ap-
plicable as far as relevant to the treatment of ju-
venile offenders in institutions, including those in
detention pending adjudication.

27.1

27.2 Efforts shall be made to implement the relevant
principles laid down in the Standard Minimum
Rules for the Treatment of Prisoners to the largest
possible extent so as to meet the varying needs of

juveniles specific to their age, sex and personality.

Commentary

The Standard Minimum Rules for the Treatment of Prison-
s were among the first instruments of this kind to be promul-
ited by the United Nations. It is generally agreed that they
we had a worldwide impact. Although there are still coun-
tes where implementation is more an aspiration than a fact,
ose Standard Minimum Rules continue to be an important in-
uence in the humane and equitable administration of correc-
onal institutions.

Some essential protections covering juvenile offenders in
istitutions are contained in the Standard Minimum Rules for
e Treatment of Prisoners (accommodation, architecture, bed-
ing, clothing, complaints and requests, contact with the out-
de world, food, medical care, religious service, separation of
res, staffing, work, etc.) as are provisions concerning punish-
ient and discipline, and restraint for dangerous offenders. It
ould not be appropriate to modify those Standard Minimum
ules according to the particular characteristics of institutions
r juvenile offenders within the scope of the Standard Mini-
ium Rules for the Administration of Juvenile Justice.

Rule 27 focuses on the necessary requirements for juveniles
| institutions (rule 27.1) as well as on the varying needs spe-
ific to their age, sex and personality (rule 27.2). Thus, the ob-
«ctives and content of the rule interrelate to the relevant provi-
ons of the Standard Minimum Rules for the Treatment of
risoners.

28.  Frequent and early recourse to conditional release

Conditional release from an institution shall be used
by the appropriate authority to the greatest possible
extent, and shall be granted at the earliest possible
time.

28.1

28.2 Juveniles released conditionally from an institution
shall be assisted and supervised by an appropriate
authority and shall receive full support by the com-

munity.

Commentary

The power to order conditional release may rest with the
ompetent authority, as mentioned in rule 14.1, or with some
ther authority. In view of this, it is adequate to refer here to
1e ‘‘appropriate’’ rather than to the ‘‘competent’” authority.
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Circumstances permitting, conditional release shall be pre-
ferred to serving a full sentence. Upon evidence of satisfactory
progress towards rehabilitation, even offenders who had been
deemed dangerous at the time of their institutionalization can
be conditionally released whenever feasible. Like probation,
such release may be conditional on the satisfactory fulfilment
of the requirements specified by the relevant authorities for a
period of time established in the decision, for example relating
to ‘‘good behaviour’ of the offender, attendance in commu-
nity programmes, residence in halfway houses, etc.

In the case of offenders conditionally released from an in-
stitution, assistance and supervision by a probation or other of-
ficer (particularly where probation has not yet been adopted)
should be provided and community support should be encour-
aged.

29.  Semi-institutional arrangements

29.1 Efforts shall be made to provide semi-institutional
arrangements, such as halfway houses, educational
homes, daytime training centres and other such ap-
propriate arrangements that may assist juveniles in

their proper reintegration into society.

Commentary

The importance of care following a period of institutionali-
zation should not be underestimated. This rule emphasizes the
necessity of forming a net of semi-institutional arrangements.

This rule also emphasizes the need for a diverse range of
facilities and services designed to meet the different needs of
young offenders re-entering the community and to provide
guidance and structural support as an important step towards
successful reintegration into society.

PART SIX

RESEARCH, PLANNING, POLICY FORMULATION
AND EVALUATION

30. Research as a basis for planning, policy formulation

and evaluation

30.1 Efforts shall be made to organize and promote nec-
essary research as a basis for effective planning and
policy formulation.

30.2 Efforts shall be made to review and appraise peri-
odically the trends, problems and causes of juvenile
delinquency and crime as well as the varying par-
ticular needs of juveniles in custody.

30.3 Efforts shall be made to establish a regular evalu-
ative research mechanism built into the system of
juvenile justice administration and to collect and
analyse relevant data and information for appropri-
ate assessment and future improvement and reform
of the administration.

30.4 The delivery of services in juvenile justice admin-
istration shall be systematically planned and imple-
mented as an integral part of national development
efforts.



Commentary

The utilization of research as a basis for an informed ju-
venile justice policy is widely acknowledged as an important
mechanism for keeping practices abreast of advances in
knowledge and the continuing development and improvement
of the juvenile justice system. The mutual feedback between
research and policy is especially important in juvenile justice.
With rapid and often drastic changes in the lifestyles of the
young and in the forms and dimensions of juvenile crime, the
societal and justice responses to juvenile crime and delin-
quency quickly become outmoded and inadequate.

Rule 30 thus establishes standards for integrating research
into the process of policy formulation and application in ju-
venile justice administration. The rule draws particular atten-
tion to the need for regular review and evaluation of existing
programmes and measures and for planning within the broader
context of overall development objectives.
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A constant appraisal of the needs of juveniles, as well as
the trends and problems of delinquency, is a prerequisite for
improving the methods of formulating appropriate policies and
establishing adequate interventions, at both formal and infor-
mal levels. In this context, research by independent persons
and bodies should be facilitated by responsible agencies, and it
may be valuable to obtain and to take into account the views
of juveniles themselves, not only those who come into contact
with the system.

The process of planning must particularly emphasize a
more effective and equitable system for the delivery of neces-
sary services. Towards that end, there should be a comprehen-
sive and regular assessment of the wide-ranging, particular
needs and problems of juveniles and an identification of clear-
cut priorities. In that connection, there should also be a coordi-
nation in the use of existing resources, including alternatives
and community support that would be suitable in setting up
specific procedures designed to implement and monitor estab-
lished programmes.



ANNEX 1T

MODEL COURSE OUTLINE

UNITED NATIONS

HicH COMMISSIONER/
CENTRE FOR HUMAN RIGHTS

Human Rights in Law Enforcement

Training Course for Police Trainers

PROGRAMME OF WORK

Day One
a.m.
7.30-8.30 Registration of participants; document distribution
8.30-9 Opening address by representative of police
Opening address by representative of training group
9-9.30 Introduction of training team and participants
9.30-9.45 Coffee break
9.45-10 Course introduction and overview
10-11 Sources, systems and standards for human rights in law en-
forcement
Presentations: 40 minutes
Questions and answers: 20 minutes
a.m. p.m.
11-1 Civil policing in the democratic order: ethics and the rule of
law
Presentations: 40 minutes
Working groups: 40 minutes
Plenary reports by groups: 40 minutes
p.m.
1-2 Lunch break
2-3.30 Human rights, police and non-discrimination
Presentation: 20 minutes
Moderated group discussion: 70 minutes
Day Two
am.
8.30-11 Human rights and police investigations

Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes
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11-11.15

a.m. p.m.

11.15-1

p.m.

2-3.30

Day Three

a.m.

8.30-11

11-11.15

a.m. p.m.

11.15-1

p.m.
1-2

2-3.30

Day Four

a.m.

8.30-11

11-11.15

a.m. p.m.

11.15-1

p.m.

2-3.30

Coffee break

Protecting the rights of refugees

Presentation: 20 minutes
Working groups: 40 minutes
Plenary reports: 45 minutes

Lunch break

Police and juvenile justice

Presentation: 30 minutes
Group discussion: preventing juvenile crime: 60 minutes

Human rights during arrest and detention

Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes

Coffee break

Community policing

Presentation: 30 minutes
Brainstorming session: 75 minutes

Lunch break

The rights of women in the administration of justice

Presentation: 30 minutes
Group discussion: protecting the rights of women: 60 min-
utes

The use of force and firearms

Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes

Coffee break

Investigating police violations

Presentation: 20 minutes
Working groups: 40 minutes
Plenary reports: 45 minutes

Lunch break

Protection and redress for victims

Presentation: 30 minutes
Group discussion: justice for victims: 60 minutes
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Day Five

am.

8.30-11

11-11.15

a.m. p.m.

11.15-1

p.m.

1-2
2-4

Day Six
a.m.

8.30-11

11-11.15

a.m. p.m.

11.15-1

pm.
1-2

2-3
3-3.15
3.154

Day Seven

a.m.

9-10

10-10.15
10.15-11.15

Civil disorder and armed conflict

Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes

Coffee break

Incorporating human rights into police training curricula

Presentation: 30 minutes
Working groups: 45 minutes
Plenary reports: 30 minutes

Lunch break

Preparing human rights lesson plans

Instructions: 15 minutes
Supervised drafting groups: 90 minutes
Review in plenary: 45 minutes

Delivering human rights lessons

Instructions: 15 minutes
Delivery of lessons by trainees: 135 minutes

Coffee break
Delivery of lessons (continued): 95 minutes

Lunch break
Final examination
Coffee break

Review of examinations

Course evaluation

Presentation: 5 minutes
Completion of evaluation forms: 30 minutes
Group discussion: 25 minutes

Coffee break

Closing ceremony

Presentation of certificates
Closing address by representative of government
Closing address by representative of HC/CHR or training

group

202



UNITED NATIONS

HicH COMMISSIONER/
CENTRE FOR HUMAN RIGHTS

Human Rights in Law Enforcement

Workshop for Police Commanders

PROGRAMME OF WORK

Day One
a.m.
7.30-8.30 Registration of participants; document distribution
8.30-9 Opening address by representative of police
Opening address by representative of training group
9-9.30 Introduction of training team and participants
9.30-9.45 Coffee break
9.45-10 Course introduction and overview
10-11 Sources, systems and standards for human rights in law en-
forcement
Presentations: 40 minutes
Questions and answers: 20 minutes
am. p.m.
11-1 Civil policing in the democratic order: ethics and the rule of
law
Presentations: 40 minutes
Working groups: 40 minutes
Plenary reports by groups: 40 minutes
p.m.
1-2 Lunch break
2-3.30 Human rights, police and non-discrimination
Presentation: 20 minutes
Moderated group discussion: 70 minutes
Day Two
a.m.
8.30-11 Human rights and police investigations
Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes
11-11.15 Coffee break
a.m. p.m.
11.15-1 Protecting the rights of refugees

Presentation: 20 minutes
Working groups: 40 minutes
Plenary reports: 45 minutes
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p.m.
1-2 Lunch break

2-3.30 Police and juvenile justice

Presentation: 30 minutes
Group discussion: preventing juvenile crime: 60 minutes

Day Three
a.m.
8.30-11 Human rights during arrest and detention
Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes
11-11.15 Coffee break
a.m. p.m.
11.15-1 Community policing
Presentation: 30 minutes
Brainstorming session: 75 minutes
p.m.
1-2 Lunch break
2-3.30 The rights of women in the administration of justice
Presentation: 30 minutes
Group discussion: protecting the rights of women: 60 min-
utes
Day Four
a.m.
8.30-11 The use of force and firearms
Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes
11-11.15 Coffee break
a.m. p.m.
11.15-1 Investigating police violations
Presentation: 20 minutes
Working groups: 40 minutes
Plenary reports: 45 minutes
p.m.
1-2 Lunch break
2-3.30 Protection and redress for victims
Presentation: 30 minutes
Group discussion: justice for victims: 60 minutes
Day Five
a.m.
8.30-11 Civil disorder and armed conflict

Presentation: 40 minutes
Questions and answers: 20 minutes
Working groups: 40 minutes
Plenary reports: 50 minutes
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11-11.15

a.m. p.m.

11.15-1

p.m.

2-4

Day Six

a.m.

8.30-11

11-11.15

a.m. p.m.

11.15-1

p.m.
1-2

2-3
3-3.15
3.15-4

Day Seven

a.m.

9-10

10-10.15
10.15-11.15

Coffee break

Special considerations for command and management

Presentation: 30 minutes
Working groups: 45 minutes
Plenary reports: 30 minutes

Lunch break

Preparing standing orders for human rights

Instructions: 15 minutes
Supervised drafting groups: 90 minutes
Review in plenary: 45 minutes

Plenary workshop io review and adopt standing orders

Instructions: 15 minutes
Discussion: 135 minutes

Coffee break

Completion and adoption of standing orders

Discussion: 90 minutes
Adoption of standing orders: 15 minutes

Lunch break
Final discussion
Coffee break

Review

Course evaluation

Presentation: 5 minutes
Completion of evaluation forms: 30 minutes
Group discussion: 25 minutes

Coffee break

Closing ceremony

Presentation of certificates
Closing address by representative of government
Closing address by representative of HC/CHR or training

group
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ANNEX II1

PRE-COURSE QUESTIONNAIRE

In order that this course may more effectively meet your needs, we would appreciate

your completing this brief questionnaire.

A

10.
11.

12.
13.
14.

What is your educational background (fields of study, certificates/degrees obtained)?
To what duties are you assigned?

Have you had any previous human rights training? If yes, please give details.

What is the greatest challenge facing you as a police officer?

In your opinion, which human rights issues are the most important to be addressed in a
course of this kind?

Are you aware of any international standards specifically applicable to the work of
police officials?

If yes, can you name any of the instruments/treaties which contain these standards?
What are the rights of arrested persons?

Are there circumstances under which torture is permissible?

When is a police official allowed to use his or her firearm?

A law enforcement official becomes aware of the fact that a colleague has committed a
serious human rights violation. What action should he or she take?

Should juvenile offenders be treated differently from adult offenders? Explain.
Should violence within the family be a matter for action by the police?

Is there any other matter which you would like to bring to the attention of the training
team or have discussed in the course?
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ANNEX IV

POST-COURSE EXAMINATION

Please circle the correct answer for each question.

The various covenants and conventions discussed in this course may be best described
as:

not legally binding, but an ideal to work towards;
not legally binding, but strongly persuasive;
legally binding on Governments but not on police;
fully legally binding.

-

Sowp

The various declarations, bodies of principles and codes of conduct discussed in this
course have been developed:

A. to complicate the work of police officials;

B. to provide authoritative guidance for the implementation of international standards
at the national level by police forces and others;

C. to provide a theoretical framework for the study of human rights;

D. to provide a basis for lawyers to challenge the conduct of police officials.

One of the purposes of the Code of Conduct for Law Enforcement Officials is to ensure
that national law enforcement agencies are:

ready to seek the consent of all persons in every situation;

representative of, and responsive and accountable to, the community as a whole;
socially and politically autonomous;

above the law.

Toxw»>

When providing security at polling places, national law enforcement officials should:

A. facilitate polling access for voters expressing support for candidates who advocate
law and order;

B. bar polling access for voters expressing support for subversive candidates;

C. demonstrate neutrality and maintain the security of all voters;

D. try to persuade voters not to support obviously subversive candidates, but to sup-

port candidates who advocate law and order.

If a police official discovers that a colleague has accepted a bribe, he or she should:

not take any action if it is a first offence;

speak quietly to the offending colleague without taking official action;

take official action in the same way as for the commission of any other crime;
consult colleagues and organize an unofficial group response.

Sawy

During an investigation of terrorist activities, a police official is ordered by his su-
perior to break into the premises of a suspect without a warrant. The correct response
on the part of the police official would be to:

follow the superior’s order and take no further action;
follow the superior’s order and file a complaint afterwards;
refuse to carry out the order and report the incident;

refuse to carry out the order and take no further action.

Sox»
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10.

11.

12.

According to article 7 of the Universal Declaration of Human Rights, all persons are
entitled to equal protection of the law without discrimination. Exceptions to this rule
may be made:

A. if a person fails to adopt the dominant social, cultural and religious norms;

B. if a person belongs to a group which threatens national security;

C. if a person belongs to an ethnic group that is perceived to be responsible for high
levels of certain crimes;

D. under no circumstances.

Every person suspected of a criminal offence has the right to be presumed innocent
until:

A. a credible witness has provided the police with substantial evidence against the
person in question;

the person admits to the crime under police interrogation;

the person is proved guilty according to the law in a public trial;

police officials are convinced that the person is guilty.

vow

Which of the following rights is not included in international provisions on arrest pro-
cedures?

the right to be informed of the reason for arrest at the time of arrest;

the right to be promptly informed of the charges being laid;

the right to be informed of one’s rights and of the way to avail oneself of them;

the right to be informed of the identity of all witnesses, including confidential in-
formants.

Sow»

Persons in detention may be subject to mild forms of torture:

A. under no circumstances;

B. when there are exceptional circumstances such as great internal political instabil-
ity;

when it is performed following superior orders;

in order to obtain information vital to preventing an imminent terrorist act against
civilians.

on

In which of the following situations is the use of firearms against persons expressly
permitted under principle 9 of the Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials?

A. in self-defence or defence of others against imminent threat of death or serious in-
jury;

in defence of national security;

to prevent the escape of someone committing a crime;

when arresting a person who is resisting police authority.

Pow

According to the international standards relating to juvenile justice, the purpose of the
criminal justice system in dealing with young offenders is:

to satisfy society’s need for retribution;

to deter other children from committing crimes;

to facilitate the child’s reform and successful reintegration into society;

to attempt to influence all parents to exercise proper control over their children.

COow>

Police officials should regard incidents of domestic violence as:

minor disturbances of neighbourhood peace;
equivalent to other kinds of criminal assault;
private matters to be resolved within the family;
non-police matters to be referred to social services.

Cow>
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14.

15.

16.

17.

18.

19.

Which of the following statements is correct?

A. every person has the right to live in any country he or she wishes;

B. every person has the right to seek and to enjoy in other countries asylum from per-
secution;

C. every person has the right to seek and to enjoy in other countries asylum from eco-
nomic hardship;

D. every person has the right to seek and to enjoy in other countries asylum from po-
litical unrest.

Under relevant international human rights provisions, which of the following entitle-
ments is not stipulated for victims of crime?

the right to receive immediate monetary compensation for pain and suffering;
the right to be treated with compassion and respect;

the right to information on legal proceedings in which they are involved;

the right to protection of their safety.

9ow>

Law enforcement officials who have reason to believe that a colleague has committed a
human rights violation should:

A. remain silent in order to preserve collegial loyalty;

B. report the violation in every case to the mass media;

C. report the violation within the chain of command or, if this is not effective, to a
competent outside authority;

D. refuse to cooperate with inquiries and investigations into the violation.

Which of the following statements on detention of women is correct?

A. measures designed solely to protect the rights and special status of women should
be regarded as unacceptable discrimination;

B. guidelines requiring women police officials to supervise women detainees need
not be complied with if there are not enough women police officials available;

C. searches of detainees must always be carried out by persons of the same gender;

D. men and women may be detained together in exceptional circumstances.

Under the Body of Principles for the Protection of All Persons under Any Form
of Detention or Imprisonment, which of the following is not recognized as a right of
detainees and prisoners?

the right to consult legal counsel;

the right to unrestricted communication with the outside world,
the right to receive medical supervision;

the right to receive supervision by a judicial or other authority.

gnw

Under the four Geneva Conventions of 1949 and the Additional Protocols thereto:

A. police officials always have the status of combatants in cases of international
armed conflict;

police officials always have the status of civilians in cases of international armed
conflict;

an occupying power may apply sanctions against police officials of the occupied
territories if they do not fulfil their functions for reasons of conscience;

during armed conflict, hostage-taking is forbidden.

o a0 w
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ANNEX V

POST-COURSE EVALUATION

In order that we may know your impressions and assessment of the course you have just

completed and respond to your concerns in our ongoing development and improvement of
training activities, we would appreciate your answering a few brief questions as set out below.
Thank you, in advance, for your cooperation.

1.

How satisfied are you with the presentation of international standards in this course?

A. very satisfied
B. satisfied
C. unsatisfied

Please comment:

How satisfied are you with the degree to which the means for practical implementation
of those standards in your work was addressed?

A. very satisfied
B. satisfied
C. unsatisfied

Please comment:

How satisfied are you with regard to the structure of the course?

A. very satisfied
B. satisfied
C. unsatisfied

Please comment:

How satisfied are you with regard to the expert presentations?

A. very satisfied
B. satisfied
C. unsatisfied

Please comment:

How satisfied are you with regard to the working groups and other practical exercises
conducted during the course?

A.  very satisfied
B. satisfied
C. unsatisfied

Please comment:

How satisfied are you with the plenary discussions held during the course?

A. very satisfied
B. satisfied
C. unsatisfied

Please comment:
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10.

How satisfied are you with the materials provided to you during the course?

A. very satisfied
B. satisfied
C. unsatisfied

Please comment:

Have you, during this course, acquired the necessary knowledge and skills

A. to apply human rights standards in your work?
B. to pass on the information received to your colleagues?

Please comment:

In your opinion, what is the best method of training police officials in human rights?

What additional comments would you like to offer?
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