
See discussions, stats, and author profiles for this publication at: https://www.researchgate.net/publication/301787506

The Erosion of Parliamentary Sovereignty in the United Kingdom arising from

its Membership to the European Union

Research · May 2016

DOI: 10.13140/RG.2.1.3095.1289

CITATIONS

0
READS

6,716

1 author:

Some of the authors of this publication are also working on these related projects:

Final year dissertation View project

Jonathan Christophe Bruneau

Middlesex University, UK

2 PUBLICATIONS   0 CITATIONS   

SEE PROFILE

All content following this page was uploaded by Jonathan Christophe Bruneau on 03 May 2016.

The user has requested enhancement of the downloaded file.

https://www.researchgate.net/publication/301787506_The_Erosion_of_Parliamentary_Sovereignty_in_the_United_Kingdom_arising_from_its_Membership_to_the_European_Union?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_2&_esc=publicationCoverPdf
https://www.researchgate.net/publication/301787506_The_Erosion_of_Parliamentary_Sovereignty_in_the_United_Kingdom_arising_from_its_Membership_to_the_European_Union?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_3&_esc=publicationCoverPdf
https://www.researchgate.net/project/Final-year-dissertation?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_9&_esc=publicationCoverPdf
https://www.researchgate.net/?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_1&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Jonathan_Bruneau?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_4&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Jonathan_Bruneau?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_5&_esc=publicationCoverPdf
https://www.researchgate.net/institution/Middlesex_University_UK?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_6&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Jonathan_Bruneau?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_7&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Jonathan_Bruneau?enrichId=rgreq-adcb8153d0c948d5bed5689f2a12c6cc-XXX&enrichSource=Y292ZXJQYWdlOzMwMTc4NzUwNjtBUzozNTc1NDgwODQ0ODIwNDhAMTQ2MjI1NzUxNDUzMQ%3D%3D&el=1_x_10&_esc=publicationCoverPdf


 - 1 - 

 

The Erosion of Parliamentary 

Sovereignty in the United Kingdom 

arising from its Membership to the 

European Union 
 

 

 

 

 

 

 

 

 

 

 

 
By Jonathan Christophe Bruneau 

 
jb1582@live.mdx.ac.uk 

 

2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 - 2 - 

Table of Contents 

 

 

1. Abstract…………………………………………………………………………...2 

  

2. Introduction………………………………………………………………............3 

 

3. UK Parliamentary Supremacy before the Enactment of the European 

Communities Act 1972…………………………………………………………..4  

 

4. UK Parliamentary Supremacy after the Enactment of the European 

Communities Act 1972…………………………………………………………..7 

 

5. The Benefits of UK Membership of the EU……………………….…………..10 

 

6. The Loss of UK Parliamentary Sovereignty due to EU Membership……….13 

 

7. The Case Law of the European Court of Justice on the Supremacy of EU 

Law....................................................................................................................... 16 

 

8. The Bigger Picture: Democratic deficit and Economic 

Efficiency………………………………………………………………………..20 

 

9. The Future of the UK within the EU: Implications for Parliamentary 

Supremacy………………………………………………………………………23 

 

10. Conclusion………………………………………………………………………26 

 

11. Bibliography…………………………………………………………………….28 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 - 3 - 

 

Abstract 

 

 

This dissertation examines the erosion of parliamentary sovereignty in the United 

Kingdom arising from its membership to the European Union. Important issues with 

regard to the sovereignty of parliament in Britain will be considered, including how its 

membership of the EU has affected it in a negative way or benefited the country whether 

it is economically or socially. Part one will consider the history of Parliament in the UK 

both before and after Britain’s integration to the EU and both before and after the 

enactment of the European Communities Act 1972. 

 

Part two will focus on the benefits and drawbacks of UK’s membership to the EU. 

Relevant case law will be used to illustrate the ongoing debate on the primacy of EU law 

over national law. The trade off between economic efficiency and democracy will also be 

discussed and finally the present and future state of UK’s parliamentary sovereignty with 

regard to its membership of the EU and the possibility that the UK moves out of the 

Union will also be discussed.  
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Introduction 

 

Since the United Kingdom joined the European Union the question of whether EU law 

would conflict with the sovereignty of parliament in England has been the subject of 

much debate.  

 

On the one hand, Eurosceptics (Eurosceptics are those who contest the increasing 

authority that the EU has on their country1) argue that the UK’s integration to the EU 

represents a great threat to the independence and sovereignty of Westminster.2 On the 

other hand those who are in favour of the EU argue that the UK benefits from its 

membership to the EU both economically and socially.3  

 

The history of parliamentary sovereignty is also a very important part and the way the EU 

influenced it is of equal importance.4 The relationship with the EU has always been a 

question of power and case law explicitly demonstrate this fact with the debate on 

whether EU law override national law.5 The trade off between the economic benefits of 

EU membership versus democracy, especially with regard to the democratic deficit that 

exist in the EU has been a controversial aspect of the UK’s relationship with the EU. 

Should money have a greater value than democracy?6 For many years, there has been a 

debate in the UK regarding the merits of leaving the EU?7 Will it help the UK regain its 

full and unconditional sovereignty?  

 

This dissertation will consider these different aspects of the debate surrounding the 

impact of the UK’s membership of the EU upon its parliamentary sovereignty. 

 

 

 

   

 

 

 

                                                 
1 Eurosceptic dictionary definition< http://www.macmillandictionary.com/dictionary/british/eurosceptic> 

accessed 29 January 2015 
2 Gavin Drewry , ‘The jurisprudence of British Euroscepticism: A strange banquet of fish and vegetables’ 

(December 2007) Vol 3 Issue 2 ULR <www.utrechtlawreview.org/index.php/ulr/article/viewFile/49/49> 

accessed 29 January 2015 
3 The Regents Report, ‘The UK & Europe: Costs, Benefits, Options’ (Regents University London 2013) < 

www.regents.ac.uk/files/regentsreport2013.pdf > accessed 29 January 2015 
4 H Barnett, Constitutional & Administrative Law (9th, Routledge, Oxon 2011) 115-140 
5 Paul Craig, The ECJ, ‘National courts and the Supremacy of Community law’  

<http://www.ecln.net/elements/conferences/bookrome/craig.pdf > accessed 29 January 2015 
6 Mette E Jolly, ‘Debating Democracy in the European Union- The Four Concurrent Paradigms (March 

2003) <http://aei.pitt.edu/2881/1/120.pdf> accessed 29 January 2015    
7 Center for Economic Reform Commission, ‘The economic consequences of leaving the EU’ (2014) 

<www.cer.org.uk/sites/default/files/smc_final_report_june2014.pdf> accessed 29 January 2015 

 

http://www.macmillandictionary.com/dictionary/british/eurosceptic
http://www.utrechtlawreview.org/index.php/ulr/article/viewFile/49/49
http://www.regents.ac.uk/files/regentsreport2013.pdf
https://www.google.mu/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ecln.net%2Felements%2Fconferences%2Fbookrome%2Fcraig.pdf&ei=orTMVIrINMT9UvyfhIAL&usg=AFQjCNGLkIehsZ1oXPdaJDn-U9thNQUQwQ&sig2=Xq1SEGgmG3_LAgVavHftLg&bvm=bv.85076809,d.d24
http://www.ecln.net/elements/conferences/bookrome/craig.pdf
http://aei.pitt.edu/2881/1/120.pdf
https://www.google.mu/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.cer.org.uk%2Fsites%2Fdefault%2Ffiles%2Fsmc_final_report_june2014.pdf&ei=8dPNVPqrMYS5Ufrog5gK&usg=AFQjCNH04ETHOAKoWn7ZQd3BDwNTLo5m_g&sig2=eF92CByzse6RObhb_lU5qQ&bvm=bv.85076809,d.d24
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UK Parliamentary Supremacy before the Enactment of the European Communities 

Act 1972 

 

In order to understand the importance and significance of parliament in Britain and the 

reason why its concept of sovereignty appears to conflicts with the law of the EU, it is 

essential to understand the history of parliamentary sovereignty before UK’s integration 

to the European Union i.e. prior to the enactment of the European Communities Act 

1972.8 

 

The most famous description of parliamentary sovereignty is that of A.V Dicey. Dicey 

believed that it was of high importance to separate the legal from the political and that the 

legal sovereignty was exclusively for the use of United Kingdom Parliament.9 He stated 

that: 

 

‘The principle of parliamentary sovereignty means neither more nor less than 

this: namely that parliament…has the right to make or unmake any law 

whatever’.10 

 

‘A law may…be defined as ‘any rule which will be enforced by the courts’…any 

Act of Parliament, or any part of an Act of Parliament, which makes a new law, or 

repeals or modifies an existing law’.11 

 

Dicey’s definition of parliamentary sovereignty has both positive and negative 

dimensions. On the one hand he argues that parliament has the power to introduce valid 

law with the ability to enact any law regardless of its content, in other words Parliament 

is the supreme law-making institution in the UK, added to that, in absolutely no case a 

parliament has the power to bind its successor or be bound by a predecessor. On the other 

hand Dicey states that in no case any person or institution including any court of law has 

the power to question the legitimacy of Parliamentary decisions.12 

 

John Austin approached the concept of Sovereignty in the pure positivist tradition13 by 

stating that: 

 

‘If a determinate human superior, not in a habit of obedience to a like superior, 

habitual obedience from the bulk of a given society, that determinate superior is 

                                                 
8 European Communities Act 1972 
9 H Barnett, Constitutional & Administrative Law (9th, Routledge, Oxon 2011) 118 
10 A.V. Dicey, An Introduction to the Study of the Law of the Constitution (3rd, Macmillan and co limited, 

London 1889) 3-4 
11 Ibid 3-4 
12 H Barnett, Constitutional & Administrative Law (9th edn, Routledge, Oxon 2011) 118-119 
13 H Barnett, Constitutional & Administrative Law (8th edn, Routledge, 2010) 145 

Darren Ivan
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sovereign in that society, and the society (including the superior) is a society 

political and independent’.14 

 

Austin’s definition of parliamentary sovereignty envisaged law merely as orders of the 

powerful sovereign body. According to Austin the obedient populace swears full 

allegiance to the sovereign body and obediently executes its commands by fear of 

sanctions which follows each and every law without exception. Austin argued that there 

are two distinct concepts of sovereignty, the legal and political. According to Austin the 

legal concept in the UK is embodied by the Queen in Parliament and the political concept 

is vested in the people.15  

 

Austin’s conclusion on sovereignty and law is very particular. His arguments are 

exceptionally difficult to adapt to a federal state where like for example, the allocation of 

power may grant co-equal legislative powers on both the individual provincial 

legislatures and the federal government and provide for judicial review of the 

constitutionality of primary legislation. A good example to illustrate the above 

explanation is the situation of UK’s membership of the EU, such a theory is very difficult 

not to say impossible to apply in this case.16 

 

In The Concept of Law17 H.L.A Hart offers a critique of Austin’s argument concerning 

sovereignty. Hart described the legal system as a set of rules rather than commands as 

described by Austin. According to Hart, Austin’s explanations are negatively influenced 

by his pessimistic view of the legal system which the latter described as a set of 

commands which are followed by sanctions if they are not executed.18  

 

Hart argues that there are two concepts of sovereignty, continuing sovereignty and self-

embracing sovereignty. Hart states that the Diceyan concept of sovereignty is an 

interpretation which has been accepted as the norm of legal validity, but that 

interpretation is ‘only one arrangement among others, equally conceivable’.19  

 

Hart argues that the Diceyan view affirms that Parliament follows the principle of 

continuing sovereignty, in other words each and every Parliament whether past, present 

or future is supreme that is, like stated and explained at an earlier stage of the 

dissertation.  

 

‘Parliament…has the right to make or unmake any law whatever; and further, that 

no person or body is recognized by the law of England having a right to override 

or set aside the legislation of parliament’.20  

                                                 
14 J Austin and R Campbell ,Lectures on Jurisprudence: Or, The Philosophy of Positive Law Volume I 

(John Murray,  London 1869) 226 
15 H Barnett, Constitutional & Administrative Law (8th edn, Routledge, 2010) 145 
16 ibid 145 
17 H.L.A Hart, The Concept of Law (1st edn, Oxford University Press, 1961) 
18 H Barnett, Constitutional & Administrative Law (8th edn, Routledge, 2010) 146 
19 H.L.A Hart, The Concept of Law (1st edn, Oxford University Press, 1961) 145  
20 A.V. Dicey, An Introduction to the Study of the Law of the Constitution (3rd, Macmillan and co limited, 

London 1889) 3-4 

https://archive.org/search.php?query=creator:%22John+Austin%2C++Robert+Campbell%22
Darren Ivan
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Hart counters Dicey’s point of view by arguing that parliament is a type self-embracing 

sovereignty, that is, a sovereignty allowing the exercise of power to restrict Parliament’s 

legislative powers in the future.21 However Hart also states that this power is not eternal  

even though it is the ultimate power, actually the power to restrict Parliament could only 

be used once. Hart made it clear that his point of view on sovereignty is no case the 

absolute truth. 22  He stated that neither his or another’s interpretation ‘can be ruled out as 

wrong or accepted with confidence as right; for we are in the area of open texture of the 

system’s most fundamental rule. Here at any moment a question may arise to which there 

is no answer, only answers.’23 

 

It is clear that before the enactment of the European Communities Act24 there was 

absolutely no institution that was above Parliament. The UK parliament had an absolute 

and unconditional power to enact or repeal any law whatsoever in the most express and 

explicit manner.  

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
21 H Barnett, Constitutional & Administrative Law (8th edn, Routledge, 2010) 146 
22 ibid 146 
23 H.L.A Hart, The Concept of Law (1st edn, Oxford University Press, 1961) 145 
24 European Communities Act 1972 

Darren Ivan


Darren Ivan




 - 8 - 

 

 

UK Parliamentary Supremacy after the Enactment of the European Communities 

Act 1972 

 

Since 1973, the year in which the UK joined the EU, the issue of sovereignty and 

legislative power has been the subject of much debate. The supremacy of EU law was 

already affirmed since the 1960’s through the ruling of cases like Costa25, Van Gend26, 

Simmenthal27 and Internationale.28 The European Court of Justice (ECJ) (now Court of 

Justice of the European Union (CJEU)) had made it clear that EU law override national 

law.29 

 

The ECA 197230 is an act brought by the UK parliament which gives directive with 

regard to the integration of EU law into domestic law. The role of ECA 1972 is to 

represent EU law in the UK. Section 2 (1)31 of the Act stipulates that:  

 

‘All such rights, powers, liabilities, obligations and restrictions … and procedures 

in accordance with the Treaties are without further enactment to be given legal 

effect or used in the United Kingdom shall be recognised and available in law, 

and be enforced’. 

 

In other words s.2 (1)32 states that the treaties are the supreme legal authority, which 

makes the CJEU the final decision-making body on how the treaties are interpreted. 

However the government did not give this provision much importance.33 Section 2(4)34 

deals with the supremacy of EU law, but the provision does not explicitly state it: 

 

‘Any such provision (of any such extent) as might be made by Act of Parliament, 

and any enactment passed or to be passed, other than one contained in this part of 

this Act, shall be construed and have effect subject to the foregoing provisions of 

this section’. 

 

It is clear that in theory EU law has primacy over national law including domestic 

constitutional law. However it is very important to note that the ECA 197235 like any  

                                                 
25 Case 6/64, Flaminio Costa v E.N.E.L. [1964] ECR 585 
26Case 26/62, NV Algemene Transport- en Expeditie Onderneming Van Gend & Loos v Netherlands Inland 

Revenue Administration [1963] ECR 1 
27 Case 106/77, Italian Minister of Finance v Simmenthal  [1978] ECR 629 
28 Case 11/70, Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide und 

Futtermittel  [1970] 
29 H Barnett, Constitutional & Administrative Law (9th edn, Routledge, Oxon 2011) 134 
30 European Communities Act 1972  
31 European Communities Act 1972 s.2(1) 
32 ibid 
33 D Chalmers, G Davies & G Monti, European Union Law (2nd, Cambridge University Press, New York 

2010) 184 
34 European Communities Act 1972 s.2(4) 
35 European Communities Act 1972 

http://en.wikipedia.org/wiki/European_Union_law
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other Act of parliament does not benefit from any kind of exceptional legal status within 

the British constitution, therefore it can be repealed at any moment.36 

 

In the case of Costa v ENEL37 the CJEU confirmed that EU law had primacy over 

national law. The CJEU made it clear in its preliminary ruling that by creating a 

community of indefinite duration, with powers emanating due to a diminished degree of 

national sovereignty, or a shift of powers from the member states to the community, the 

former have restrained their sovereignty, even though within limited fields. In other 

words the member states have created a body of law which binds both the Government 

and the citizens.38 

 

The supremacy of the EU was strengthened by the CJEU’s ruling in Simmenthal.39 The 

CJEU stated that EU law overrides domestic legislations which came into force after the 

relevant EU norms. The rules of the EU made any opposing legislation brought by 

domestic law which was not in line with the EU rules expressly void. The EU did not 

permit the adoption of any new national law which clashed with the provisions of EU 

law. The CJEU also stated that it is imperative that every national court apply EU law in 

its entirety and when necessary set aside any provision of domestic law which conflicts 

with EU law. The CJEU went as far as to state that not even a deep-seated rule of 

national constitutional law could be used to challenge the authority of EU law.40 It must 

be pointed out that in nearly all instances no national constitutional court overtly gave 

precedence to a domestic law over EU law.41  

 

Every member state in the EU has dealt with the fact that the CJEU claimed that EU law 

overrides domestic law. On the one hand, some member states had absolutely no problem 

with this principle such as Belgium and France. On the other hand, countries like the UK 

have had great difficulty in implementing and accepting the fact that EU law has 

precedence over national law.42 

 

The fact that the EU claimed supremacy over UK’s domestic law is problematic because 

parliamentary sovereignty in the UK is a keystone of constitutional law. Furthermore the 

UK has always opted for a dualist approach with regard to the relationship between 

international treaties and national law. For an international treaty to be enforceable in the 

UK, it must be introduced in Parliament and then incorporated by means of an Act of 

Parliament. The supremacy of EU law over national law is never guaranteed due to the 

                                                 
36 H Barnett, Constitutional & Administrative Law (9th edn, Routledge, Oxon 2011) 134 
37 Case 6/64, Flaminio Costa v E.N.E.L. [1964] ECR 585 
38 Paul Craig, The ECJ, ‘National courts and the Supremacy of Community law’  

<http://www.ecln.net/elements/conferences/bookrome/craig.pdf > accessed 29 January 2015 
39 Case 106/77, Italian Minister of Finance v Simmenthal  [1978] ECR 629 
40 Paul Craig, The ECJ, ‘National courts and the Supremacy of Community law’  

<http://www.ecln.net/elements/conferences/bookrome/craig.pdf > accessed 29 January 2015 
41 D Chalmers, G Davies & G Monti, European Union Law (2nd, Cambridge University Press, New York 

2010) 184 
42 Paul Craig, The ECJ, ‘National courts and the Supremacy of Community law’  

<http://www.ecln.net/elements/conferences/bookrome/craig.pdf > accessed 29 January 2015 

https://www.google.mu/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ecln.net%2Felements%2Fconferences%2Fbookrome%2Fcraig.pdf&ei=orTMVIrINMT9UvyfhIAL&usg=AFQjCNGLkIehsZ1oXPdaJDn-U9thNQUQwQ&sig2=Xq1SEGgmG3_LAgVavHftLg&bvm=bv.85076809,d.d24
http://www.ecln.net/elements/conferences/bookrome/craig.pdf
https://www.google.mu/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ecln.net%2Felements%2Fconferences%2Fbookrome%2Fcraig.pdf&ei=orTMVIrINMT9UvyfhIAL&usg=AFQjCNGLkIehsZ1oXPdaJDn-U9thNQUQwQ&sig2=Xq1SEGgmG3_LAgVavHftLg&bvm=bv.85076809,d.d24
http://www.ecln.net/elements/conferences/bookrome/craig.pdf
https://www.google.mu/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ecln.net%2Felements%2Fconferences%2Fbookrome%2Fcraig.pdf&ei=orTMVIrINMT9UvyfhIAL&usg=AFQjCNGLkIehsZ1oXPdaJDn-U9thNQUQwQ&sig2=Xq1SEGgmG3_LAgVavHftLg&bvm=bv.85076809,d.d24
http://www.ecln.net/elements/conferences/bookrome/craig.pdf
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fact that the statute which incorporates EU law in the UK would seem vulnerable to any 

later Act of Parliament which contradicts it.43 

 

The decision in R v Secretary of State for Transport, ex p. Factortame Ltd44 is one of the 

most important rulings with regard to the supremacy of EU law. The case involved the 

requirements for registration of ships regulated by the Merchant Shipping Act 198845 

which were in contradiction with EU law. The fact that the Merchant Shipping Act was in 

contraction with EU law was controversial. The issue which had to be decided in 

Factortame (No.1)46 concerned the standing of the Merchant Shipping Act in anticipation 

of the decision on the substance of the case by the CJEU.47  

 

It was decided by the House of Lords that the grant of an interim injunction against the 

Crown had no authority under UK law. The applicant argued that the ruling breached EU 

law. The CJEU was in favour of the applicants in its ruling.48 The CJEU held that, the 

efficacy of EU law would be prejudiced if a rule of domestic law could prevent the 

enforceability of EU law. The House of Lords had to reconsider its decision due to the 

preliminary ruling of the CJEU in R v Secretary of State for Transport, ex p. Factortame 

Ltd (No.2).49  

 

In Factortame (No.2) Lord Bridge stated that EU law has indeed precedence over 

domestic law. The fact that the UK voluntarily joined the EU and enacted the ECA 

197250 is in itself self explanatory. By agreeing to form part of the EU, even if Parliament 

in the UK is limited with regard to EU affairs, the UK must abide by EU law.  

 

R v Secretary of State for Employment, ex p. Equal Opportunities Commission51 is 

another interesting case which shows how easily and swiftly the highest national courts 

have adopted the provisions of EU law and the decisions of the CJEU. In this case the 

main issue concerned the validity of the UK legislation on unfair dismissal and 

redundancy pay with regard to the provisions of EU law. The House of Lords was in 

favour of the applicant. It was held that the domestic legislation violated Article 119 EEC 

Treaty (now Article 141 EC Treaty) and the relevant directives.  

 

It is clear that after the enactment of the ECA 197252 the UK had no choice but to give 

precedence to EU law over its national law when these contradicted with EU law. The 

rulings of the CJEU have explicitly demonstrated that EU law is supreme with regard to 

affairs concerning the EU and that the member states must comply with EU law. 

                                                 
43 ibid 
44R v Secretary of State for Transport, ex p. Factortame Ltd [1990] UKHL 7 
45 Merchant Shipping Act 1988 
46 R v Secretary of State for Transport, ex p. Factortame Ltd [1990] UKHL 7 
47 Paul Craig, The ECJ, ‘National courts and the Supremacy of Community law’  

<http://www.ecln.net/elements/conferences/bookrome/craig.pdf > accessed 29 January 2015 
48 Case 213/89, R v Secretary of State for Transport, ex p. Factortame Ltd [1990] 3 CMLR 867 
49 R v Secretary of State for Transport, ex p. Factortame Ltd [1991] 1 A.C. 603. 
50 European Communities Act 1972 
51 R v Secretary of State for Employment, ex p. Equal Opportunities Commission [1994] 1 All E.R. 910 
52 European Communities Act 1972 

http://www.bailii.org/uk/cases/UKHL/1990/7.html
http://www.bailii.org/uk/cases/UKHL/1990/7.html
https://www.google.mu/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ecln.net%2Felements%2Fconferences%2Fbookrome%2Fcraig.pdf&ei=orTMVIrINMT9UvyfhIAL&usg=AFQjCNGLkIehsZ1oXPdaJDn-U9thNQUQwQ&sig2=Xq1SEGgmG3_LAgVavHftLg&bvm=bv.85076809,d.d24
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The Benefits of UK Membership to the EU 

 

Even though the UK membership of the EU has caused some issues with regard to 

parliamentary sovereignty, the integration of the UK to the EU has brought some major 

benefits to British citizens and businesses. Whether economically or with regard to 

international affairs, major changes had taken place. Areas such as the judiciary and 

issues relating to the environment or even benefits to individuals like education and the 

free movement of persons have been significantly improved.  

 

The single market is an essential part of the benefit that the UK enjoyed upon joining the 

EU. The single market operates in a revolutionary way by removing barriers in order to 

enable individuals and businesses to have access to a whole new level of opportunities in 

the EU, with its 28 member states and an estimated 500 million citizens.53 

 

The foundations of the single market framework are comprised of four main factors, 

referred to as the “four freedoms” i.e. free movement of capital, people, services and 

goods. These freedoms are the cornerstones of the EU and are protected by the EC 

Treaty. The “four freedoms” offer a wide range of opportunity both to individuals and 

corporations. The single market has enabled EU citizens to study, live, work and retire in 

any other EU country. Individuals benefit from low prices due to increased competition 

within the EU and a wider choice of products to purchase, while at the same time they are 

protected as consumers. The single market has facilitated the procedures for businesses to 

trade with other EU countries.54 

 

In order for the single market to be effective and functional, every member state must 

implement the law relating to the single market simultaneously. If the member states do 

not adopt the law correctly the system will have major flaws and this will of course be 

detrimental to citizens and businesses within the EU. It must be noted that the single 

market’s scope of action is not only restricted to the EU. Nearly all single market policies 

have an impact beyond the confines of the EU .55  

 

Articles 34–36 of the TFEU56dealing with the free movement of goods and services are 

very useful provisions which allow employers from any member state to recruit an 

individual from any other member state.  Employers from Britain have extensively used 

this capability to acquire a more extensive variety of manpower which has helped to 

compensate for the UK’s shortage of skilled labour.57 

 

 

                                                 
53 The EU Single Market-General policy framework (October 2014) 

<http://ec.europa.eu/internal_market/top_layer/index_en.htm> accessed 30 March 2015 
54 ibid 
55 ibid 
56 Treaty on the Functioning of the European Union 1958, art 34-36 
57 The Economic Benefits to the UK of EU Membership (December 2011) < 

http://www.euromove.org.uk/index.php?id=15296 > accessed 30 March 2015 

http://ec.europa.eu/internal_market/top_layer/index_en.htm
http://www.euromove.org.uk/index.php?id=15296
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Articles 101, 102 and 107 of the TFEU58 have played a major role with regard to EU 

competition law by offering new markets which where previously inaccessible; this has 

enabled UK based businesses to expand throughout the EU.  EU competition law was 

enforced and corporations, especially multi-nationals which were not in line with the 

provisions of the TFEU were tackled59 the most significant action being the Microsoft 

case.60 The major benefit from the single market with regard to business and trade is that 

businesses only have to deal with one set of rules and regulations rather than 28 different 

sets of rules and regulations when doing business in more than one EU member state.61 

 

The main benefit that UK citizens enjoy is the freedom to live, work, study, retire and 

travel in any EU country. The Schengen area (The Schengen Area Agreement was made 

by the 28 member states of the EU to abolish passport and immigration controls at their 

joint borders62) it enables British citizens to travel to any Member States without a visa 

for a period of three months. There are about 1.6 million UK citizens living in the EU 

outside the UK. When a British citizen has lived in another EU country for a period of 

five years he/she enjoys the same rights as the country’s own citizens. During local 

and European Parliament elections UK citizens have a right to vote regardless of where 

they are living in the EU. British citizens do not have to sit further examinations when 

they are trying to get a job in another member state.63  

 

Concerning crime prevention and justice, the EU has set up the European Arrest Warrant 

(EAW). The EAW replaced complicated extradition procedures within the EU's 

jurisdiction. The EAW improved and simplified judicial procedures intended to surrender 

people for the purpose of conducting a criminal prosecution, executing a custodial 

sentence or spell in detention.64 While the EAW is in force in the EU, a suspect who 

objects to extradition may be extradited within 48 days, whereas before the EWA was 

implemented it took nearly a year to extradite a suspect.65 

 

Environmental issues are one of the main concerns of the EU. Since the 1970s the EU has 

regulated every aspect which concerned the environment. Article 174 of the TEEC 1958 

(now TEC) was used as a framework to establish the European environment policy which 

                                                 
58 Treaty on the Functioning of the European Union 1958, art 101,102,107 
59 The Economic Benefits to the UK of EU Membership (December 2011) < 

http://www.euromove.org.uk/index.php?id=15296 > accessed 30 March 2015 
60 Case T-201/0 Microsoft Corp v Commission [2007]   
61 The Economic Benefits to the UK of EU Membership (December 2011) < 

http://www.euromove.org.uk/index.php?id=15296 > accessed 30 March 2015 
62Migration and Home Affairs, Schengen Area< http://ec.europa.eu/dgs/home-affairs/what-we-

do/policies/borders-and-visas/schengen/index_en.htm> accessed 29 January 2015 
63The Economic Benefits to the UK of EU Membership (December 2011) < 

http://www.euromove.org.uk/index.php?id=15296 > accessed 30 March 2015 
64Justice, European Arrest Warrant<http://ec.europa.eu/justice/criminal/recognition-decision/european-

arrest-warrant/index_en.htm> accessed 29 January 2015 
65 The Economic Benefits to the UK of EU Membership (December 2011) < 

http://www.euromove.org.uk/index.php?id=15296 > accessed 30 March 2015 

http://www.euromove.org.uk/index.php?id=15296
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:62004TJ0201
http://www.euromove.org.uk/index.php?id=15296
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/borders-and-visas/schengen/index_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/borders-and-visas/schengen/index_en.htm
http://www.euromove.org.uk/index.php?id=15296
http://ec.europa.eu/justice/criminal/recognition-decision/european-arrest-warrant/index_en.htm
http://ec.europa.eu/justice/criminal/recognition-decision/european-arrest-warrant/index_en.htm
http://www.euromove.org.uk/index.php?id=15296
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aims to ensure the sustainable development of the European model of society.66 As a 

result of these policies, the quality of beaches was considerably improved. River 

pollution and bathing water pollution are constantly monitored throughout the EU and 

natural habitats of different species are protected. The EU is considered to be a pioneer 

regarding measures against climate change.  Every member state has agreed to take 

necessary action to reduce greenhouse-gas emissions by 20 percent and to increase the 

use of renewable energy by 20 percent.67 

 

Even though each member state is responsible for education in their country the EU has 

always supported cross-border projects aiming to raise the standard of education and 

training in the EU. ERASMUS is a very popular university programme, which allows EU 

students to study in another university in the EU. In 2009 more than 7000 British 

students went to universities in different EU countries and 16,000 students from other EU 

countries came to the UK.68  

 

There is no doubt that the UK has benefited from its membership of the EU. The EU has 

offered the UK a wide range of opportunities in terms of business prospects which were 

very good for the economy of the UK. British citizens are free to travel and work in any 

other EU country and may even stay in another member state if they wish. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
66 Environment <http://europa.eu/legislation_summaries/environment/index_en.htm> accessed 30 March 

2015 
67 The Economic Benefits to the UK of EU Membership (December 2011) < 

http://www.euromove.org.uk/index.php?id=15296 > accessed 30 March 2015 
68 ibid 
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The Loss of UK Parliamentary Sovereignty due to EU Membership 

 

The UK parliament has known extensive constitutional changes as a result of its 

membership to the EU. However it would be hyperbolic to say that the UK has 

completely loss its parliamentary sovereignty. In absolutely no case an English court or 

any other court, whether the Supreme Court or CJEU can overrule an Act of the UK 

parliament. The UK Supreme Court does not have the authority to revoke legislation 

passed by the UK parliament. Courts do not have the power to frame public policy, their 

role is to interpret and develop law as long as it is through well-established processes and 

methods of reasoning.69 

However the exact meaning of ‘interpreting’ law is subject to much debate. A good 

example to illustrate this is the Human Rights Act 1998.70 The HRA encourages courts to 

read legislation in a way which gives effect to the European Convention on Human 

Rights.71 Such practices are very confusing and can in some cases lead to provisions 

being rewritten by courts.72  

Conversely, the Supreme Court ought to give effect to EU law which are directly 

applicable, and at the same time interpret domestic law so that it is in line with EU law. 

Added to that, the Supreme Court has an obligation to give effect to the provisions of the 

ECHR.73 

Even though the UK has not lost all its parliamentary sovereignty it is undeniable that it 

has lost part of its sovereignty. The loss of parliamentary sovereignty in the UK due to its 

membership to the EU has three main elements as follows; the authority of EU decisions, 

the decision-making process in the EU and the range of EU policies.74  

As previously stated various EU decisions like the rulings of the CJEU have legal 

authority. In cases where there is a conflict between domestic law and EU law, EU law 

overrides national law. In situations involving EU law, like for example a disagreement 

between the British government and the French government or the British government 

and an EU institution such as the European Commission, the CJEU has the authority to 

make the final decision and the UK must comply with the verdict.75 

The EU decision-making process functions in such a way that EU law can be 

implemented without prior agreement of the British government and without consent of 

the UK parliament. Laws can be implemented without the consent of the British 

government where a qualified majority voting rules applies in the Council of Ministers. 

                                                 
69 A Wagner, 'Does parliamentary sovereignty still reign supreme?' The Guardian (London, 2011) 
70 Human Rights Act 1998 
71 European Convention on Human Rights 1953 
72 A Wagner, 'Does parliamentary sovereignty still reign supreme?' The Guardian (London, 2011)  
73 ibid 
74 B Jones (Editor), Political Issues in Britain Today,( 5th edn, Manchester University Press, 1999)  392 
75 ibid 392 
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As late as 1984, nearly all the decisions of the EU were taken by consensus.76 A qualified 

majority is the number of votes required in the Council for a decision to be adopted when 

issues are being debated on the basis of Article 16 of the TEU and Article 238 of the 

TFEU.  

Predictably this way of functioning resulted in a very slow decision-making process 

which was time consuming, costly and ineffective. During the mid-1980s, in an attempt 

to change this inadequate situation, qualified majority voting was used more often. The 

Single European Act 198777 extended the policy areas in which qualified majority voting 

was permitted especially to the majority of legislations regarding the single market. The 

TEU 1993 and the Treaty of Amsterdam 1999 did the same thing with regard to qualified 

majority voting and extended its use to the areas of environmental, regional and 

competition policy.78  

With regard to the ability of the UK parliament to exercise more control over EU 

legislation, two changes took place, it must be noted that these did not fully satisfy the 

British parliament as it did not give full control to the UK regarding parliamentary 

sovereignty. Firstly the UK parliament gained the ability to try to influence the 

negotiating position adopted by the government in the Council of Ministers. In order to 

do this, Parliament had to use the House of Commons Select Committee on European 

Legislation.79 The House of Commons Select Committee examines the Governmental 

policies and actions of the UK with regard to the EU. Its main role is to try to influence 

the development of policies and draft law proposed by the EU institutions.80 Secondly EU 

legislation, known as directives are not directly applicable but must be implemented in 

domestic law by the relevant national authorities. In the UK there are various ways in 

which directives can be implemented, but the result is always the same, they all limit 

Parliament when it wishes to express a view on the matter. Parliament does not have the 

authority to delay the implementation of the directives nor does it have the power to 

reject the principles of a directive.81  

The range of EU policies has considerably increased since the UK joined the EU in 1973. 

At that time the EC’s (now EU) policies and legal competencies were limited, and it was 

referred to merely as the Common Market. Since then the EC has drastically changed, 

renaming itself the EU and increasing its influence on the member states. Economic and 

Monetary Union was established in 1999, creating a single currency adopted by the 

majority of the EU member states; which has undeniably strengthened the status of the 

EU. The EU has been able to maintain a solid position by successfully integrating its 

policies into the domestic law of the member states and imposing its policies and 

directives on national law, while at the same time an increasing number of policy 

decisions are taken at Union level. In other words, member states, like the UK are 

                                                 
76 B Jones (Editor), Political Issues in Britain Today,( 5th edn, Manchester University Press, 1999)  392 
77 The Single European Act 1987 
78 B Jones (Editor), Political Issues in Britain Today,( 5th edn, Manchester University Press, 1999)  392 
79 Ibid 392 
80Lord Select Committee http://www.parliament.uk/business/committees/committees-a-z/lords-select/eu-

select-committee-/role/  accessed 30 March 2015 
81 Art 288 TFEU 1958 
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increasingly limited with regard to their decision–making powers in instigating new 

policies and law for their countries.82 
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The Case Law of the European Court of Justice on the Supremacy of EU Law 

 

As mentioned previously, there have been a number of conflicts between EU law and 

domestic law with regard to supremacy.83 The ECJ has ruled that EU law overruled 

national law in the event of any conflict in cases like Costa v ENEL84, Internationale 

Handelsgesellschaft85, Simmenthal II86, Van Gend en Loos87 and Factortame88.It is very 

important to analyse the case law that has caused controversy with regard to the 

supremacy of EU law and direct effect of EU law in order to understand it’s role and the 

authority it imposes on member states.  

 

Supremacy has always been a central issue in the EU. One of the foundations of the EU is 

that EU law has the authority to override any rule, including constitutional law of the 

member states. In Costa v ENEL89  the ECJ had established that EU law overrides 

domestic law. This principle can be interpreted in two ways. Firstly it may imply the 

supremacy of EU law, in other words that EU law has a higher rank than even the 

national constitutions. The second interpretation is more of a practical nature. In practice 

the aim of EU policies or directives would not be able to work if national law were to 

prevail over EU law.90 

 

These two interpretations have something in common; both portray primacy of EU law as 

a milestone in the development of the EU system of law. The primacy of the EU law is a 

symbol of the autonomy of the CJEU which must remain unconditional. In general, 

national courts and political institutions like for example Parliament have partially 

accepted the doctrine of primacy of the EU.91 

 

In Internationale Handelsgesellschaft92 the issue which arose was with regard to whether 
EU law had primacy over the constitutional law. More importantly, the issue of whether 
EU law takes primacy over the fundamental rights in domestic constitutions was raised. 

This case is regarded as a fundamental element of the doctrine of supremacy of EU law. 
The Court held that EU law overrides all provisions in domestic law regardless of it’s 

                                                 
83 Paul Craig, The ECJ, ‘National courts and the Supremacy of Community law’  

<http://www.ecln.net/elements/conferences/bookrome/craig.pdf > accessed 31 March 2015 
84 Case 6/64, Flaminio Costa v E.N.E.L. [1964] ECR 585 
85 Case 11/70, Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle für Getreide und 

Futtermittel [1970] ECR 1125 
86 Case 106/77 Simmenthal II [1978] ECR 629 
87 Case 26/62, NV Algemene Transport- en Expeditie Onderneming Van Gend & Loos v Netherlands Inland 

Revenue Administration [1963] ECR 1 
88 R v Secretary of State for Transport, ex p. Factortame Ltd [1990] UKHL 7 
89 Case 6/64, Flaminio Costa v E.N.E.L. [1964] ECR 585 
90 Jan Herman Reestman, 'Primacy of Union Law' (2005) 1 EuConst 104,107 
91 ibid 104,107 
92 Case 11/70, Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle für Getreide und 

Futtermittel [1970] ECR 1125  

https://www.google.mu/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ecln.net%2Felements%2Fconferences%2Fbookrome%2Fcraig.pdf&ei=orTMVIrINMT9UvyfhIAL&usg=AFQjCNGLkIehsZ1oXPdaJDn-U9thNQUQwQ&sig2=Xq1SEGgmG3_LAgVavHftLg&bvm=bv.85076809,d.d24
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legal status.93 
  

In order to illustrate this principle, a brief introduction to the facts of the case is helpful. 

The EU introduced a system in order to control the market with regard to certain 

agricultural products. This system required a license and an economic deposit to be 

obtained by firms which wanted to export agricultural products. If the firm was not able 

to export the products then the deposit would be lost. The case concerned a company that 

had lost its deposit. The company claimed that the whole system was invalid due to the 

fact that it constituted a breach of fundamental Human Rights. As per German 

constitutional law, public authorities have the right to impose obligations on citizens only 

when those obligations are necessary for achieving a public purpose. The German 

administrative court claimed that this EU measure was invalid as it breached the German 

Constitution.94 

 

It was held by the ECJ that the law which comes from the Treaties is unconditional and 

cannot be overruled by national law. If not, the EU would be deprived of its nature which 

would lead to the EU itself be called into question. Therefore, the authority of EU 

measures within a member state cannot be affected by claims that it breaches the member 

state’s constitutional law.95 It follows that, regardless of the nature of the legal provision 

of the member state, EU law is directly applicable and overrides domestic law. Moreover, 

in its judgment the ECJ clearly stated that EU law has primacy even over domestic 

legislation implemented after the relevant EU provision. The ECJ stated that the 

effectiveness of EU legislation would be jeopardised if a domestic court would be 

allowed to review its legitimacy.96 

 

With regard to the practical implications of the supremacy doctrine very important issues 

were clarified in the ruling of Simmenthal II.97 

  

In the case of Simmenthal II98 the ECJ ruled that national courts had the obligation to give 

effect to EU provisions and in no case can they apply any contradictory provisions of 

domestic legislation. National courts should not wait for domestic law to be set aside 

either by a constitutional court or by the Parliament. This judgment gave rise to three 

important points. Firstly, the ECJ’s statement is restricted to Treaty provisions and 

directly applicable measures of the institutions. Secondly, the ECJ did not claim that 

conflicting domestic provisions are void, but merely that they are not applicable. Thirdly, 

national legislation which conflicts directly with EU provisions are not the only ones to 

                                                 
93 Martin Stiernstrom, ‘The Relationship Between Community Law and National Law’ (Jean Monnet and 

Robert Schuman Paper Series Vol.5 No.33 October 2005) <http://aei.pitt.edu/8162/1/Stiermstromfinal.pdf 

> accessed 31 March 2015 
94 ibid 
95 Case 11/70, Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle für Getreide und 

Futtermittel [1970] ECR 1125 
96 Martin Stiernstrom, ‘The Relationship Between Community Law and National Law’ (Jean Monnet and 

Robert Schuman Paper Series Vol.5 No.33 October 2005) <http://aei.pitt.edu/8162/1/Stiermstromfinal.pdf 

> accessed 31 March 2015 
97 Case 106/77 Simmenthal II [1978] ECR 629 
98 ibid 
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be incompatible with EU law but domestic law, which indirectly conflict with EU law are 

also invalid. In other words the authority and powers of a member state can be restricted 

when it conflict with EU law indirectly or when it has a mere potential to conflict with 

EU law.99 

 

Concerning direct effect the case of, Van Gend en Loos100 is considered to be a landmark 

case. The ruling of the ECJ clarifies the process by which sovereignty transfers from the 

member states to the EU and the consequences of this pooling of sovereignty.101  

 

In Van Gend en Loos102 the main issue was with regard to the fact that Dutch customs 

charged very customs duties. Article 25 of the EC Treaty bans the implementation of new 

custom duties and also the rise of existing duties. As the national court was about the 

matter with regard to the fact that Article 25 had direct effect, the case was refereed to the 

ECJ.103 The ECJ affirmed that Article 25 had direct effect on member states, meaning 

that EU law could, under specific conditions, create rights for individuals that had to be 

protected by domestic courts. The ECJ justified its statement by affirming that direct 

effect was necessary to ensure the efficacy of EU law.104 

 

The ruling in Factortame105 is considered to be the most influential one which was made 

by the ECJ, concerning the relationship between EU law and domestic law. Here the ECJ 

created remedies to set aside national legislation. The case originated from a decision of 

the EU to implement measures concerning fish conservation. In order for the measure to 

be effective, restrictions were imposed on the number of fish of different species that 

could be caught. Each member states were given a quota of fish that could be caught. In 

an attempt to catch more fish some Spanish fishermen, registered companies in the UK 

and transferred the ownership of their boats to those companies. The fishermen claimed 

that they had the right to take fish from the British quota instead of taking it from the 

Spanish quota, due to the fact that ships were owned by companies in the UK. In a 

response to this practice the UK passed legislation to prevent it. The legislation aiming to 

stop the Spanish fishermen was challenged in the British courts. The Spanish fishermen 

                                                 
99 Martin Stiernstrom, ‘The Relationship Between Community Law and National Law’ (Jean Monnet and 

Robert Schuman Paper Series Vol.5 No.33 October 2005) <http://aei.pitt.edu/8162/1/Stiermstromfinal.pdf 

> accessed 31 March 2015 
100 Case 26/62, NV Algemene Transport- en Expeditie Onderneming Van Gend & Loos v Netherlands 

Inland Revenue Administration [1963] ECR 1 
101 Martin Stiernstrom, ‘The Relationship Between Community Law and National Law’ (Jean Monnet and 

Robert Schuman Paper Series Vol.5 No.33 October 2005) <http://aei.pitt.edu/8162/1/Stiermstromfinal.pdf 

> accessed 31 March 2015 
102 Case 26/62, NV Algemene Transport- en Expeditie Onderneming Van Gend & Loos v Netherlands 

Inland Revenue Administration [1963] ECR 1 
103 Martin Stiernstrom, ‘The Relationship Between Community Law and National Law’ (Jean Monnet and 

Robert Schuman Paper Series Vol.5 No.33 October 2005) <http://aei.pitt.edu/8162/1/Stiermstromfinal.pdf 

> accessed 31 March 2015 
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claimed that the registration procedure in the UK was discriminatory, and the case was 

referred to the ECJ to verify whether it breached EU law.106 
 
Due to the fact that the ECJ on average takes about a year or two to give a judgment in 

such cases, the Spanish ships would have been idle during that period and would suffer a 

lot of damage. In an attempt to prevent this, the Spanish fishermen applied for an interim 

injunction against the British Government until the ruling was given. The House of Lords 

ruled that, British courts do not have the authority to grant an injunction against the 

Crown. The House of Lords referred a question to the ECJ regarding on whether a 

national court should suspend a domestic rule that prohibits a national court from 

granting interim relief.107 
 
The ECJ ruled in favour of the Spanish fishermen by stating that the efficacy of EU law 

would be jeopardised if a rule of national law could prevent a national court from 

granting interim relief in a case concerning EU law. Thus national courts have the duty to 

set aside its domestic law when dealing with cases regarding the EU. This case 

reaffirmed the position of the ECJ in Simmenthal II108 with regard to the fact that directly 

applicable provisions of EU law render any conflicting provision of domestic law 

inapplicable.109 

 

When analysing the rulings of the ECJ in the different cases above. EU law would be 

ineffective if it could not be effectively enforced. The purpose of the EU would be 

obsolete if EU law did not have the necessary level of authority.110  
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The Bigger Picture: Democratic deficit and Economic Efficiency 

 

The EU has always been criticised for its lack of democracy, known as the democratic 

deficit even though the authority of the EU keeps on expanding. The democratic deficit 

refers to the lack of democracy in various EU’s institutions, which are viewed as 

inaccessible to the lay person due to its complex method of operating.111 The EU 

considers that democracy is a cornerstone of its structure as a matter of fact the EU was 

partly created to counter any form dictatorship.112 However the EU has suffered from a 

lack of democracy, whilst most member states respect and apply democratic principles. 

EU citizens and specially Eurosceptics argue that the economic efficacy of the EU out-

weights democracy in the Union.
113  

 

The main reason why the EU lacks democracy is that the EU’s institutional structure is 

not democratic. The European Commission is a good example to illustrate the previous 

explanation. The European Commission is a non-elected institution which benefited from 

a large amount of political power. Though the Commission is not elected by the citizens 

of the EU, it has a major role in the decision-making process.114 

 

When compared to the EU Commission, the EU Parliament which is the only elected 

institution of the EU has less power with regard to law making. The problem with this is 

that with its limited powers, the EU Parliament cannot fully protect citizen rights. The 

structure of the EU’s institutions is complex, and it is considered to be disconnected from  

EU citizen concerns and every day life problems. Compared to domestic politics, which 

is considered as democratic, the politics of the EU is viewed as an entity which is run by 

the elite and technocratic.115 

 

EU citizens argue that the EU is controlled by lobbyists rather than genuine and effective 

politicians. On the one hand, in a traditional parliamentary system, citizens of a country 

are represented by elected members of parliament. The citizens exercise their 

constitutional right by voting for politicians whom they believe will effectively represent 

them in Parliament. Therefore the elected members of parliament, political parties and the 

parliament have a responsibility towards the citizens. On the other hand, EU citizens do 

not have such power. The European Commission is not always accountable for its 

decisions; this inevitably leads to a feeling of impunity and a serious lack of 

democracy.116 

 

It is undeniable that economic efficiency has been very important to the EU’s integration 

and implementation of the single market. However, disagreements have emerged as 
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member states believe that their control on internal social programs is increasingly 

restrained. The national welfare state has slowly but effectively been eroded due to the 

EU’s regulatory process.117 Rulings of the ECJ that override domestic law with regard to 

the economic integration of the EU are very informative.  Such decisions have permitted 

the economic integration to be fully effective throughout the EU, for example; in relation 

to the four freedoms. Although the EU has proved that its measures concerning the above 

were beneficial to every member state and to EU citizens in general, it has also indirectly 

affected social polices within member states.118 

 

The way in which the EU adversely affects domestic social policies can be observed in 

quite a few areas. The single market has enabled capital to move to the locations which 

offers the highest rate of investment and firms have the ability to transfer their production 

to a place offering the most competitive business conditions, while at the same time 

access to their home markets are not jeopardised. The result of this is that those freedoms 

which are fundamental elements of economic integration do not permit national 

governments to protect their domestic business interests from being threatened by 

competition from different member states.119 

 

Many member states, like the UK consider that they do not have the necessary means to 

counter the adverse impact of the economic efficiency. The EU’s race to economic 

efficiency has forced member states to exercise a high degree of restraint with regard to 

regulation or taxation of their domestic capital and businesses due to the fact that these 

sectors may also choose to relocate to another location within the EU which would offer 

a more competitive taxation schemes or more favourable regulations. The result of 

businesses relocating in other parts of the EU has increased unemployment and the effect 

of that has caused demands on social programs to rise.120  

 

Member states which invest heavily in employees through vocational training also suffer 

because of the ability of workers to move to another member state. Those highly trained 

workers compete with less-skilled and cheaper labour from other member states. Added 

to that, firms that have invested in training their workers obtain a very modest 

compensation when those fully trained workers relocate to more competitive job markets. 

The result of the increasing relocation of skilled labour and businesses has been 

detrimental to the budgets that fund national welfare states.121 

 

Even though the EU clearly suffers from a democratic deficit, it would be untrue to state 

that the EU is completely undemocratic. When looking at the structure of the EU, it is 

clearly more complex than other models. Therefore ensuring that the different institutions 

of the EU are completely democratic is not always the easiest thing. Democracy is a 

fundamental element of the EU; as a matter of fact for a country to be part of the EU, 
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amongst other requirements, it must be a democratic state. Even though the economic 

efficacy of the EU has caused some conflicts with regard to national social policies, it has 

also been very beneficial to all member states especially with regard to the single market 

which has enabled business to proliferate within the EU.122 
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The Future of the UK within the EU: Implications for Parliamentary Supremacy 
 

Since the enactment of the European Communities Act 1972, the UK has formulated a 

number of complaints and entered into numerous conflicts with the EU. Most of these 

disagreements were directly or indirectly linked to supremacy. The future of the UK 

within the EU is uncertain, the UK has the possibility to either remain in or to leave the 

EU, and these choices will entail different consequences. 

 

It is impossible to foresee the full effect of what would happen if the UK withdrew from 

the EU, because no member state has ever done such a thing before. However it is 

possible to identify a few issues and estimate some of the impacts of withdrawing from 

the EU by assessing the current role of the EU in different policy areas. A withdrawal 

would significantly impact important areas like military influence, agriculture and 

trade.123 

 

With regard to trade, if the UK decides to withdraw from the EU, the result of this might 

be detrimental to the British economy. Trade is definitely the most significant advantage 

that the EU has offered; by making business between member states relatively cheap 

especially when exporting within the EU. The money that the UK saved from low cost 

trade in the EU easily outweighs the billions of pounds in membership fees that the UK 

would save if it withdrew from the EU. On the one hand the UK would be running the 

risk of losing some of its negotiating power internationally by leaving the EU trading 

bloc, but on the other hand it would be free to establish trade agreements with non-EU 

countries.124 

 

An interesting alternative from the UK’s standpoint is the case of Norway. EU policies 

on areas like home affairs, agriculture and justice do not have authority in Norway, but 

the country has access to the single market, therefore it can trade with EU member states. 

However with such a relationship with the EU, the UK would still be significantly 

impacted by the economics and politics of the EU, but it would be a passive bystander 

with no right or power to influence anything in the Union.125 If the UK moves out of the 

EU it is highly probable that it will lose some of its military influence as well. It is 

believed that the United States of America would regard the UK as a less effective and 

strategic supporter if it was no longer in the EU. This could be detrimental to the UK as 

the US has a large army and efficient intelligence services, which has been very useful in 

fighting terrorism and in backing Britain in armed conflicts.126 
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Regarding the benefits that British citizens would obtain, this would depend on how the 

British Government would fill the policy gaps left by withdrawal from the EU. In areas 

like the environment for instance, a lot of the content of EU law policies would most 

likely continue to apply as the UK is bound by other international agreements.127 

 

A significant number of UK citizens are now Eurosceptic. Around 62 per cent of Britons 

want the UK to leave the EU or that the powers of Brussels bureaucrats are considerably 

reduced. A recent annual survey reveals that anti-EU feelings in the UK are much higher 

than when the Coalition (Conservative party and Liberal Democrats) won the elections in 

2010, which reflects the rise in popularity of the UK Independence Party (UKIP). The 

survey also reveal that another coalition government is not welcomed, as a matter fact; 

support for another coalition is at its lowest in 30 years. As a comparison, only 29 per 

cent of British people would be in favour of a coalition, as opposed to 45 per cent before 

the current Conservative-Liberal Democrat coalition was formed in 2010. It is clear that 

British people want a radical redesign of Britain’s relationship with the EU.128 

 

Concerning the process allowing the UK to withdraw from the EU, Article 50 of the TEU 

1992 permits a member state to leave the EU in accordance with its own constitutional 

requirements.129 The Article states that: 

 

‘A Member State which decides to withdraw shall notify the European Council … 

In the light of the guidelines provided… the Union shall negotiate and conclude 

an agreement…That agreement shall be negotiated in accordance with Article 

218(3) of the TFEU 1958’.  

 

‘Article 218(3) stipulates that: The Commission or the High Representative of the 

Union for Foreign Affairs and Security Policy… shall submit recommendations to 

the Council, which shall adopt a decision authorising the opening of negotiations’.  

 

In theory a member state, for instance the UK, can leave the EU without the agreement or 

endorsement of any other member state. The UK will be required to notify the European 

Council that it wishes to withdraw; it takes two years for the withdrawal to be completely 

effective. Even though the UK is free to withdraw from the EU, Article 50 of the TEU 

seems to require an orderly and negotiated withdrawal. Article 50 of the TEU 1992 does 

not mention any ratification of the withdrawal agreement by member states, even though 

it is required under international legal norms. Even without a withdrawal agreement, 

there would be the need for amendments to the EU Treaties in order to take account of 

the withdrawal of at the UK, at least two years the after notification.130  
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With regard to the parliamentary sovereignty of the UK Article 50(3) of the TEU 1992, 

provides that the UK will no longer be bound by EU law after the termination of the 

Treaty due to withdrawal from the EU.131 The Article states that: 

 

‘The Treaties shall cease to apply to the State in question from the date of entry 

into force of the withdrawal agreement or, failing that, two years after the 

notification referred to in paragraph 2, unless the European Council, in agreement 

with the Member State concerned, unanimously decides to extend this period’. 

 

In other words Article 50(3) of the TEU 1992 means that the UK parliament will regain 

its full and unconditional sovereignty; no other institution, state or person will have 

precedence on its decisions. As a result, EU law would have no authority on any UK 

citizen and or British institutions.132 

 

In 2013, the British Prime Minister made a very interesting promise that a referendum on 

the continued UK membership to the EU will be held by 2017if the conservatives win the 

elections133. This announcement has caused much debate and speculation about the 

impact of such a move from the UK.134 

 

It should be noted that at this stage the British Prime Minister has only made a promise of 

a referendum. It is not the case the UK is officially getting out of the UK or is in the 

process of withdrawing. The aim of this referendum is to question the validity of the 

presence of Britain in the EU. As a matter of fat it is not absolutely certain that there will 

actually be a referendum. Firstly, for the referendum to happen, the Conservatives will 

need to win the 2015 general election. During recent years the Conservatives have known 

a significant drop of popularity and the rise of the UK Independence Party has definitely 

not helped them and may have been the cause of their unpopularity.135 
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Conclusion 

 

When comparing the UK before and after the enactment of the European Communities 

Act136 it is clear that the UK and especially the role of its parliament have known 

significant changes. However those major changes are unsurprising due to the nature of 

the membership of the UK in the EU. The UK shifted from a sovereign state, where 

absolutely no institution was above Parliament, which had an absolute and unconditional 

power to enact or repeal any law whatsoever in the most express and explicit manner, to 

being part of a Union consisting of several other states with different law and policies. It 

would have been technically impossible for every member state to keep their domestic 

law; the EU would not be effective. European integration is a vital part of the good 

functioning of the EU and its institutions. EU law into domestic law had to be done to 

make a homogenous and uniform set of rules that would be applied by every member 

state.  

 

If we follow the logic of the EU which claims that the EU law must have precedence over 

national law when conflicts arise between EU law and domestic law, it is logical that the 

EU must have a level of supremacy over member states in order to ensure that the 

efficacy of the EU is not compromised. Even though the UK was opposed to the idea of 

supremacy of EU law on matters concerning the Union, the UK had to accept the fact that 

EU law should have precedence to ensure that the homogenous set of rules which 

governs each and every member state is applied everywhere within the EU. The rulings 

of the CJEU have explicitly demonstrated that EU law is supreme with regard to affairs 

concerning the EU and that the member states must comply with EU law in order not to 

disrupt the proceedings of the EU. 

 

It is clear that membership of the EU has been beneficial to the UK in numerous ways. 

Euroseptics seem to forget that without the EU, Britain would not have been able to 

benefit from opportunities in terms of trade at a very competitive cost which not only 

increased employment but also injected billions of pounds in the British economy. UK 

citizens have the ability to travel and work in any other EU member state, while at the 

same time their rights as workers and customers are protected. The EU is a strong symbol 

of economic efficiency and military power. At an international level the UK has benefited 

from this powerful symbol. 

 

The increasing influence of the EU on the decision making process and on the 

sovereignty of member states is undeniable. The EU has successfully integrated its 

policies into the domestic law of member states by imposing its policies even if some 

member states were clearly opposed to this. The UK is increasingly restricted with regard 

to its decision–making powers. This particular issue has caused much debate, and 

ultimately the sovereignty of the UK parliament was questioned. The UK government 

argue that the EU has too much influence in British politics. 
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Through the ruling of the ECJ the EU has in numerous instances asserted the fact that EU 

law overrides national law. Cases like Costa v ENEL137 and Internationale 

Handelsgesellschaft138 have confirmed the supremacy of EU law over national law. In 

Simmenthal II139 and Factortame140 the ECJ made it clear that national courts had to give 

precedence to EU law. The rulings of the ECJ with regard to the supremacy of EU law 

are very interesting in the sense that the ECJ gave precedence to EU law in order to 

solidify the status of the EU as being a powerful entity which imposes rule and expects its 

members to apply them. Realistically and following the logic of the EU, EU law would 

be ineffective if it could not be applied.  

 

Although the EU suffers from a democratic deficit, to state that the whole structure and 

institutions of the EU are undemocratic would be false. Democracy holds a very 

important position in the politics and institutions of the EU. One of the main reasons 

behind the creation of the EU was to ensure that European countries would not fall into 

the hands of tyrants as happened during the Second World War. The economic efficacy 

of the EU has caused some conflicts with regard to national social policies however, it 

has been very beneficial to all member states especially with regard to the single market 

which has enabled business to proliferate within the EU. 

 

At this stage is it uncertain whether the UK wants to withdraw from the EU. The 

upcoming general election in May 2015 will be a determinant aspect of this debate. On 

the one hand if the Conservatives win it is very probable that the 2017 referendum will 

take place. On the other hand the falling popularity of the Conservatives has massively 

benefited the Labour Party, Liberal Democrat and the UKIP, the result of that risk to 

compromise the referendum. 

 

To conclude, it is arguable that the UK has more to gain while being a member of the EU 

than it does from withdrawing from it. Parliamentary sovereignty in Britain has been 

undoubtedly shaken, but it was for the better good of the UK. The UK is more than ever 

present in the international sphere, both as a powerful economy and a significant military 

power. In the long term the billions of pound that was injected in the British economy 

thanks to the single market largely compensates for the loss of parliamentary sovereignty 

was limited to only EU affairs. The rulings of the ECJ with regard to cases that caused 

controversy and conflicts between EU law and national law were justified, the authority 

of the EU cannot be jeopardised by the fact that member states prefer to give authority to 

their domestic law and policies instead of EU law. 
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