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ABSTRACT

This thesis examines the Treason Felony Act 1848 and the issues it raised when it
comes to the regulation of radical political dissent. An in-depth analysis of the
parliamentary debates, and State Trials in Ireland, reveals a story that transcends the
accepted narrative of the Irish question and cursory references to the Act in the context
of Irish historiography.

At an intrinsic level, the thesis exposes how a government, a parliament, and the courts
understood their commitment, and remained committed, to a set of inherited beliefs and
long-standing principles the purpose of which is to limit the exercise of (executive
and/or judicial) power when regulating radical dissent. The analysis reveals an emerging
concentration of executive power in Cabinet arising from the government’s majority in
the House, its growing alignment with the legislature, and the benign response of the
courts to intrusions on the constitution and the common law. As such the making and
application of the Act provides valuable insights into the role law played (or did not
play) in 1848 in limiting the possibility that the exercise of power may become arbitrary
when regulating radical dissent.

The thesis shows that beyond its immediate focus, the narrative of the Treason Felony
Act speaks to an older narrative, one that continues to preoccupy us and that concerns
the relationship between law and power. The examination of this narrative reflects a
way of thinking and arguing about law as a system of transmitted ideals, values, beliefs,
and (institutional) principles that aim to restrain arbitrary power; and which we now
understand as rule of law, or as the thesis identifies it, the rule of law tradition.

While many elements of this research may have a contemporary resonance, its primary
aim is not to draw parallels between the regulation of radical dissent today and the
events of 1848. Nor is it to arrive at definitive conclusions on the broader nature of the
tension between parliamentary sovereignty and the rule of law, or any of the issues
which surfaced during the analysis of the Act and the case of Ireland. Much like
Thompson’s conclusions concerning the Black Act, this episode in constitutionalism
cannot ‘carry any universal significance’. The event in and of itself was not a defining
episode as many of the concerns raised occurred elsewhere, especially within the British
ix

Empire. Within the wider setting of 1848, it was a relative minnow, and any conclusions
we draw about the event can only be cautiously sustained beyond its immediate context.

Nevertheless, the Treason Felony Act and the case of Ireland suggest that when it comes
to regulating radical dissent, it is important to acknowledge the role genealogy can play
in helping us to reflect critically on how we understand the relationship between law
and power. They also show that what the rule of law can achieve depends, in significant
part, on context rather than just the characteristics of the law itself. Together, context
and genealogy help us in defining the culture of legality we aspire to, and more
importantly the outcomes we seek to achieve when we invoke the rule of law.
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INTRODUCTION

On December 13, 2013, an article appeared in The Independent reporting that the
Ministry of Justice had mistakenly included on a list of offences due to be repealed,
a law that made calling for the abolition of the monarchy punishable with
imprisonment for life. 1 Three weeks later in the Commons, Julian Huppert MP for
Cambridge called on Deputy Prime Minister Nick Clegg to repeal ‘such archaic
legislation’. 2

The archaic law at the centre of this embarrassing debacle was An Act for the better
Security of the Crown and Government of the United Kingdom 3 passed in 1848, better
known as the Treason Felony Act. On March 18, 2014, in the course of a Public Bill
Committee debate on the deregulation of outdated legislation, the Solicitor-General
opposed an amendment to the Deregulation Bill 4 that sought to repeal the Act. His
position was explicit: the Act may well have fallen into disuse since the end of the
nineteenth century, but forsaking the protection it afforded to Britain’s
‘constitutional arrangement’ would be ‘at one’s peril’ and ‘would be a mistake’.
While acknowledging the efficacy of existing criminal and anti-terrorism legislation
to prosecute overt acts of violence, the Solicitor-General stressed the usefulness of
the Act in charging those rare cases that aimed to violently overthrow Britain’s
constitution. Removing it from the statute book, he contended, would possibly limit
prosecution to those who were inciting others to invade or wage war on the country.
It would fail to include circumstances where hostile forces intended to overthrow
Britain’s ‘democratic institutions and constitutional monarchy’. There was merit, he
specified, in keeping the Act to cover cases involving terrorism where the
prosecution may wish to add to the indictment an offence that reflected an intention
to overthrow the government and the Queen; the latter of which embodies the
1

John Hall, ‘You Can STILL be Jailed for Being a Republican, Government Confirms, and it Remains
Illegal to even “Imagine” Overthrowing the Queen’, The Independent (London), 13 December 2013.
2
United Kingdom, Parliamentary Debates, House of Commons, 7 January 2014, vol 573, no 99, col 163
(Dr Huppert) (‘HC Deb’); and ibid 6 January 2014, vol 573, no 98, col 20W (Dr Huppert) where Huppert
questioned the Secretary of State for Justice on the same matter.
3
Treason Felony Act 1848, 11 & 12 Vict, c 12 (‘Treason Felony Act’ or ‘the Act’).
4
Deregulation HC Bill (2013-14) [162].
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‘constitutional protection for our democracy’. He maintained that ‘ancient laws’
like the Act were a useful mechanism to support the ‘great history of [Britain’s]
unwritten constitution’. 5 Any offences under the Act, along with treason and
misprision of treason, thus remain a class 1 offence for the purposes of trial in the
Crown Court in England and Wales, and in Northern Ireland. It ranks ahead of
genocide, piracy, offences under the Official Secrets Acts, the Geneva Convention Act
(1957) s 1, the Biological Weapons Act (1974) s 1, and sedition.

This was not the first time that attempts to repeal the Act were made. On December 9,
2001, Kevin McNamara MP for Hull North, in support of The Guardian newspaper,
was granted leave to introduce a Bill amending section 3 of the Act that would
decriminalise advocating the abolition of the monarchy or calling for a republican form
of government for the United Kingdom. 6 Though the Bill never saw the light of day,
McNamara would re-moot the issue one year later during the second reading of the
crucial Justice (Northern Ireland) Bill. 7 Prior to this, there had been regular calls to
repeal the Act and questions concerning the number of prosecutions pursuant to the
Act. 8

A review of these calls suggests that there is considerable confusion among
parliamentarians regarding the purpose of the Act, when it was last used, and the
number of prosecutions that have occurred under it in recent decades. 9 The then Court
of Appeal and House of Lords in Rusbridger declared that there had been no
prosecution under the Act ‘for over 100 years’, 10 and that section 3 has not been used to

5

Deregulation Bill Deb, 18 March 2014, cols 473, 474, 475, 476, 477 (Oliver Heald).
HC Deb, 19 December 2001, vol 377, cols 319-325. The Treason Felony, Act of Settlement and
Parliamentary Oath HC Bill (2001-02) [77] also sought to amend the Act of Settlement 1700, 12 & 13
Will 3, c 2.
7
HC Deb, 21 January 2002, vol 378, col 666 (Kevin McNamara).
8
See, eg, United Kingdom, Parliamentary Debates, House of Lords, 17 October 2001, vol 627, col
93WA [HL 173] (Lord Greaves) (‘HL Deb’); ibid 12 November 2001, vol 628, col 56WA (Lord Rooker).
9
For example, in 2001, Lord Rooker stated that in the previous century, excluding the two world wars
period, there were 43 prosecutions for treason offences, 32 of which for treason felony and 11 for high
treason, HL Deb, 12 November 2001, vol 628, col 56WA (Lord Rooker). Five years later, the Home
Secretary declared that ‘the last conviction for treason was in 1994, under the Treason Felony Act 1848.
The sentence was a community supervision order’, HC Deb, 10 January 2006, vol 441, col 569W (Fiona
Mctaggart). In 2014, John Hemming MP affirmed that it was last used in 1879, Deregulation Bill Deb, 18
March 2014, col 469 (John Hemming).
10
R (Rusbridger) v Attorney-General [2003] UKHL 38, [2004] 1AC 357 [34] (Lord Hutton citing the
Court of Appeal) (‘Rusbridger’).
6
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prosecute ‘since R v Gallagher (1883) 15 Cox 291’, 11 a case involving the Fenian
Brotherhood. 12

The Rusbridger case was brought forward in 2001 by the Guardian newspaper seeking
a declaration of incompatibility between s 3 of the Act and article 10 of the European
Convention of Human Rights, 13 arguing that it criminalised a press campaign advocating
the peaceful and constitutional replacement of the Queen by a republican form of
government. In 2003, the House of Lords dismissed the application, ruling that its time
should not be wasted considering the compatibility of manifestly outdated legislation
that imposed no real threat to the applicants. 14 It was of the clear opinion that the courts
should not be used to force Parliament ‘into spring-cleaning the statute book’. 15 This
was a matter for parliament. In its reasoning, the court unanimously agreed that the Act
was ‘a relic of a bygone age and does not fit into the fabric of our modern legal
system’. 16

Why then undertake research on an obscure Treason Act, enacted to prevent yet another
French inspired Irish rebellion? The reasons are different and overlapping. At an
intrinsic level, the Treason Felony Act and the case of Ireland provide a rich setting
within which to engage with the regulation of radical political dissent in 1848 and the
issues it raised with regard to its impact on the rule of law, specifically how the rule of
law was understood by the various protagonists, at this point in history. An in-depth
examination of the making and application of the Act thus provides valuable insights
concerning the role law played (or did not play) in 1848 in limiting the possibility that
the exercise of power may become arbitrary. The analysis reveals an emerging
concentration of executive power in Cabinet arising from its substantial majority in the

11

Rusbridger [51] (Lord Earlsferry).
Fenianism is a movement that rose after the foundation of the Irish Republican Brotherhood in 1858.
The name was inspired by the legend of Fionn Mac Cumhaill, a warrior and leader of the Fianna. Its
ideology was anti-British and revolutionary, inspired by Blanquist and Mazzinian influences. It had a
strong support base among exiled nationalist Irish in America and some of its members attempted to
organise another revolution in the 1860s for which they were tried under the Treason Felony Act, see
Robert Foster, Modern Ireland 1600-1972 (Allen Lane, 1988) 390-399. It later became the Irish
Republican Army.
13
European Convention for the Protection of Human Rights and Fundamental Freedoms (1950) ETS 5.
14
Rusbridger [28] (Lord Steyn), [36] (Lord Hutton), [45] (Lord Scott), [58] (Lord Rodger), [62] (Lord
Walker).
15
Ibid [36] (Lord Hutton).
16
Ibid [28] (Lord Steyn).
12

3

House, its growing alignment with the legislature, and the benign response of the courts
to intrusions on long-standing constitutional principles and the common law.

Beyond its immediate focus, the narrative of the 1848 Treason Felony Act speaks to a
much older narrative. An examination of the type of language used – the discourse,
rhetoric, and themes put forward in the debates and in the case law – uncovered a
pattern of arguments that reflects an enduring, larger structure of thought and behaving.
A way of thinking and arguing about law as a system of transmitted ideals, values,
beliefs, and (institutional) principles that are concerned with the restraint on (arbitrary)
power; and which we now understand as rule of law, or as some have called it, the rule
of law tradition. 17

The significant theme that stands at the heart of the 1848 debate is the tension between
the rule of law and sovereignty. The story of the Treason Felony Act is about the rule of
law tradition and sovereignty elbowing each other for predominance in times of ‘crisis’.
Or as Reid defines it, the tension between the jurisprudence of liberty and the
jurisprudence of sovereignty – 18 some recently referred to it as the jurisprudence of
power, 19 a term that may be more attuned to the period of the making of the Act. The
codification of the law of treason – the overall purpose of which is to regulate radical
political dissent – is fundamentally a political question. The regulation of radical dissent
stands at the core of the way we negotiate and/or argue the distribution and/or the limits
of political power. The parliamentary debate on the Act, as this research exposes, was
not just a debate about the Irish Question as many have interpreted it to be. It was a
debate that raised deep questions about an inherited set of beliefs, values, and principles
that define the relationship between law and political power. The serious misgivings
that the introduction of the Act provoked were anchored in a collection of enduring
themes that have been debated since at least Bracton. They were at the heart of the
Constitutional Settlement (especially during the trial of Charles I), and have been at the
forefront of constitutional debates when it comes to regulating radical political dissent.

17

See, eg, Brian Tamanaha, On the Rule of Law: History, Politics, Theory (Cambridge University Press,
2004) 141.
18
John Philip Reid, Rule of Law. The Jurisprudence of Liberty in the Seventeenth and Eighteenth
Centuries (Northern Illinois University Press, 2004).
19
Rande Kostal, A Jurisprudence of Power: Victorian Empire and the Rule of Law (Oxford University
Press, 2008).
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All converge though towards the same central issue: the regulation/limitation of
arbitrary power, uncontrolled power.

The criticisms surrounding the passage of the Act were an attempt to question the
accountability of a government and a Parliament to law. The Commons (and later the
courts) was a site of contention over the fundamental questions of British
constitutionalism/political jurisprudence: how is (political) power to be divided? What
are the boundaries of legitimate political dissent? What would be the long term
consequences of increasing executive power on liberty, even if that extension were for a
limited period of time?

As I hope to show in this thesis, it is a story worth telling for when it comes to
regulating radical dissent, there are certain problems which we think are new but, in
fact, these places have been visited before. The concerns we have about emergency type
laws have a pre-history of which few of us are aware. The situation the Whig
government encountered in 1848, when faced with the spread of new radical political
and social ideas produced by the 1848 Revolutions in Europe has many parallels to the
ones we are experiencing today. Behind radical dissent stands an ideology, be it
political or religious. How the state responds to the expression of that ideology matters.
The challenge liberal democracies face is how to deal with the threats radical dissent
pose without compromising the values, principles, and beliefs they claim to protect.

The 1848 parliamentary debate surrounding the Treason Felony Act shows that many of
the considerations we are currently concerned with (eg, arbitrary power, limitations of
civil rights, tensions between the rule of law and parliamentary sovereignty, etc.) were
already grappled with in 1848. It articulates how a government and a Parliament made
of political elites struggled with fundamental questions about the proper relationship
between power and law. These are old issues, and this episode in history allows us to
glean insights on how governments legislate for radical violent dissent and the complex
questions this gives rise to.

Of course, if I were to restrict my examination of these issues to a purely legal historical
perspective, my findings would be confined to confirming in Victorian England what
others in the literature have established in the eighteenth century as to the centrality of
5

law in British and Irish political consciousness: the important role the rule of law
tradition played in English political and legal consciousness,

20

and the sense that this

sort of reverence for the law was never fully embraced in Ireland. 21 But if I take a more
macro level perspective, my conclusions will also speak to the relationship between law
and power which the regulation of radical dissent epitomises. The thesis will not
address or answer the big questions but it will enhance our understanding of the
complex nature of these issues. With regard to the contribution that the thesis makes:
this lies not in the answers it provides (because it does not), but rather in using the case
of the Treason Felony Act and the text which lies at its centre to expose and articulate
the complexity which characterises the relationship between law and power.

The Treason Felony Act was a point of inflection in the history of English treason law
to control political dissent. Parliament hastily revised the old laws of treason to address
what were considered loopholes in the law of sedition in Ireland, in response to the
political fallout from the press and public rallies that advocated constitutional changes
in Ireland, the repeal of the Act of Union (Ireland) 1800; 22 and radical egalitarian ideas
spawned by the 1848 revolutions. The Act changed certain forms of sedition from
misdemeanours to felonies, classifying political dissent as ordinary criminality, with the
effect of denying it its political essence. Section 3 of the Act created a new class of
offence half way between treason and sedition. It was an offence, punishable by
transportation, to conspire to deprive or depose the Queen from her established
constitutional position, or to levy war against her within any part of the United
Kingdom to compel constitutional changes by force; or to intimidate Parliament or to
incite foreign invasion, so long as ‘such Compassings, Imaginations, Inventions,
Devices, or Intentions, or any of them [were] expressed, uttered, or declared, by
publishing any Printing or Writing, or by open and advised Speaking, or by any overt
Act or Deed’. As a result, political dissenters who might formerly have been charged
20

See, eg, Edward P Thompson, Whigs and Hunters (Breviary Stuff Publications, 2013); David Neal, The
Rule of Law in a Penal Colony: Law and Power in Early New South Wales (Cambridge University Press,
2002); Kostal, above n 19.
21
See, eg, Neal Garnham, The Courts, Crime and the Criminal Law in Ireland, 1692-1760 (Irish
Academic Press, 1996). Contemporaneous legal commentators were conspicuously aware of this issue,
see, eg, Albert Venn Dicey, ‘How is the Law to be Enforced in Ireland?’ (1881) 179 Fortnightly Review,
537.
22
Act of Union (Ireland) 1800, 40 Geo, 3 c 38 (‘Act of Union’). It was complemented by the Union with
Ireland Act 1800, 39 & 40 Geo 3, c 67 to create the United Kingdom of Great Britain and Ireland which
came into effect on January 1, 1801. It was amended in the Republic of Ireland on May 16, 1983, by the
Statute Law Revision Act 1983.
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with sedition or seditious speech could now be convicted as common felons. On
reaching the statute book, it was used within a month to prosecute John Mitchel, the
most ardent proponent of radical change, for treason felony.

Criminalising political dissent to address constitutional claims had a catalysing impact
on the nature of Irish political dissent. Many did not approve of Mitchel’s
‘monomaniac[s]’ rhetoric, merely viewing him as ‘the great antagonist of the Earl of
Clarendon, in this somewhat exciting game of mock rebellion’. 23 Nonetheless, his
articles alleging the packing of juries in Irish courts 24 laid the foundation of the
rhetorical genealogy of Irish political dissent which would, for years to come, challenge
the legitimacy of English law at its core by questioning the institutions that administered
it. 25

As a result of the 1848 State Trials for treason felony, the Act would come to be
considered in popular consciousness as an Act that was passed solely for the purpose of
crushing the nationalist press. 26 While many at the time, and in later years, would
readily condemn the Repeal unrest, ‘the riddance of that agitation’ as stated by the
Dublin University Magazine was ‘purchased at too dear a rate’. 27 A rate that involved in
the public mind the loss of key values and principles: the sense of justice, equality and
fairness, the loss of long held common law rights, or ancient rights arising from the
constitution etc. Put more candidly, the sense that law mattered.

23

‘Ireland under Lord Clarendon, Part II’ (1852) 39 Dublin University Magazine 231, 373, 375, 390.
See, eg, John Mitchel, ‘Letter to the Earl of Clarendon, Lord Lieutenant General and General Governor
of Ireland’, United Irishman (Dublin), 12 February 1848, 8; and Id, ‘Letter to the Earl of Clarendon, Her
Majesty’s Executioner-General and General Butcher of Ireland’, United Irishman (Dublin), 25 March
1848, 104.
25
See, eg, Seán McConville, Irish Political Prisoners 1848-1922: Theatres of War (Routledge, 2003), 45; Kieran McEvoy, ‘Law, Struggle, and Political Transformation in Northern Ireland (2000) 27 Journal of
Law and Society 4, 542, 547-552.
26
Dublin University Magazine, above n 23, 373.
27
Ibid 399.
24
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CHAPTER 1

THE RESEARCH ISSUE

Introduction

This Chapter introduces the aims of the thesis, and the overarching issue(s) which the
research raised as the thesis progressed. It then goes on to explain the rationale for
undertaking the study, setting out specifically the motivation for examining the Treason
Felony Act and the case of Ireland. The Chapter next examines the challenges of
acquiring knowledge when investigating the past, specifically the vexed issue of terms
and concepts. The Chapter concludes with an overview of the story of the Treason
Felony Act, and an outline of the thesis.

1.1 The aim of the thesis

The situation the Whig government encountered when faced with the spread of radical
political and social ideas produced by the 1848 revolutions is in substance not dissimilar
to what we observe today. While 1789 promoted radical ideologies, like Jacobinism,
that displaced institutional religions, 1848 gave birth to new political ideologies which
in the twentieth century acted as “secular religions” that displaced democratic
institutions. The dawn of the twenty-first century is now witnessing a resurgence of
religious ideologies that function as political forces aiming to supplant secular
institutions. The dramatic events of 9/11 and the subsequent attacks in Madrid and
London shattered the optimism that the end of the cold war had brought an end to
violent political dissent by removing ideologically inspired state-sponsored terrorism.
Ten years earlier, Francis Fukuyama had naively called out the triumph of Western
liberal democracy and the end of History. 1 Instead, the first decade of the new century

1

Francis Fukuyama, The End of History and the Last Man (Penguin Books, 1992).

8

witnessed a resurgence of religious ideologies functioning as a political force that aimed
to displace secular democratic institutions.

As suggested in the Introduction, radical dissent is typically informed by an underlying
political or religious ideology. It matters how liberal democracies confront the radical
expression of these ideologies without undermining the values and principles they claim
to protect.

It is worth noting that the choice of the research issues which this thesis considers came
to suggest themselves, serendipitously, in the course of wading through the
sophisticated arguments and conflicting opinions that raged in the Commons regarding
the constitutionality of the Treason Felony Act, and its impact on the substance of the
common law and long-standing ‘constitutional principles’. Letting the primary sources
tell their story exposed the existence of a deeper, much older metanarrative that went
beyond the Treason Felony Act and the Irish Question. The close examination of the
rhetorical strategies used by the different protagonists in the story, highlighted the
existence of a persistent yet reformulated discourse over time. It was a discourse that
brought to light the centrality of law as a guiding principle in negotiating power, and
which speaks to its corollary: the restraint of arbitrary power.

As an ideal that purports to keep arbitrary power in check, the rule of law draws us to
examine the question of how political power is distributed and exercised, and the
complexity which characterises the relationship between law and power. From our
contemporary standpoint, we may view these as new challenges, but in reality we have
faced them before. The thesis, however, is not primarily about these resonances, though
there are some and where they are significant, the thesis draws attention, in context, to
them.

1.2 Justification / Rationale for the research

The rationale and justification for undertaking this research rest on a number of unique
pillars, including but not limited to: the neglect of the Treason Felony Act in the
literature to date; the insights it provides into the complexity of the relationship between
law and power, specifically the limits of British constitutionalism and the liberal
9

paradigm when it comes to regulating radical dissent without undermining the rule of
law.

While the events of 1848 have acquired a revered status in the Irish republican
narrative, there are no comprehensive legal examinations of the Treason Felony Act,
save two scholarly articles. 2 There are, however, numerous mentions of the Act in Irish
historiography concerning Irish nationalism/republicanism, Chartism, or biographical
studies of the Young Irelanders or Chartists. With the exception of McConville, 3 these
historical mentions tend to gloss over the Act in a broad manner, and provide little
explanation of its nature and purpose, other than to highlight that it was used as a
measure to prevent the advocacy of republicanism, or to prosecute members of Young
Ireland, the Fenians, the Dynamitards, the Chartists, and the IRA etc. Most scholars
(partly because of the nature of their investigation) have arrived at certain conclusions
about the purpose of the Act without engaging deeply with it, and bringing evidence to
their claims. As a consequence, many have adopted a myopic view of its actual purpose.
It is seen as some sort of vague Victorian instrument passed with little opposition by a
corrupt government to hinder the struggle for political power within the context of Irish
nationalism. The most recent historical reference appears in Christine Kinealy’s re-

2

See Frederic Harrison, ‘History of the Law of Treason’ (1882) 31 Fortnightly Review 186, 698; and also
Graham McBain ‘Abolishing the Crime of Treason Felony’ (2007) 81 Australian Law Journal 10, 812.
Note that there were very few contemporaneous commentaries on the passing of the Act, see, eg, ‘Crown
and Government Security Bill’ (15 April 1848) 35 Legal Observer Digest, and Journal of Jurisprudence,
549, 549; ‘Events of the Quarter’ (1848) 9 Law Magazine; or Quarterly Review of Jurisprudence, 161,
161-162. Legal proceedings and arguments presented during the State trials under the Act, on the other
hand, were regularly published, see, eg, ‘Dublin, December 2, 1848’ (1848) 1 The Irish Jurist 5, 33
(‘Irish Jurist’); ‘Dublin, June 2, 1849’ (1849) 1 Irish Jurist 31, 233. Subsequent legal commentaries
provide a doctrinal overview of the case law that aimed to keep the legal profession abreast of the
changes the Act made to treason law, focusing on the nature of the offences against the public peace, and
the powers entrusted in the magistrates, see, eg, Edward Wise, ‘Crown and Government Security Bill 11
Vict c 12’ in Id, The Law Relating to Riots and Unlawful Assemblies (Shaw and Sons, 2nd ed, 1848) 96.
3
For partial exception, see McConville who stresses the overwhelming support for the Act, the vociferous
objections of the Chartists and the Radicals, the concerns that other parliamentarians raised with regard to
the Act violating freedom of speech, the impact of O’Brien’s speech, and Grey’s inflexibility in amending
the Bill, McConville, above n 25, Introduction, 26-30. However, the only analysis he draws from the
debates is the political futility of O’Brien’s speech which, he claimed, was treason felony. Had he
analysed the entire debate, McConville would have realised his erroneous interpretation as Lord
Campbell, the prime architect of the Act, conceded that neither O’Brien nor the editors, owners of
newspapers who published a treasonable speech made by parliamentarians in the exercise of their
function could be prosecuted under the Act as this would amount to an exercise of arbitrary power as, it
had been under Charles I when members of Parliament were prosecuted for speeches delivered in the
Commons, HL Deb, 19 April 1848, vol 98, col 494 (Lord Campbell).
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examination of the 1848 Irish Rising, Repeal and Revolution, 4 and amounts to a cursory
description of the Act’s general purpose and summary of the trials.
In more recent decades, leaving aside the commentaries on the Rusbridger case, 5 the
Act was briefly mentioned in the context of the Rhodesian crisis, 6 the compatibility of
British antiterrorism law with the ECHR 7 and the relevance of treason law to prosecute
terrorist offences. 8 All in all, the making of the Act, does not seem to have attracted the
attention of historians or lawyers. It has escaped scholarly scrutiny, and an in-depth
examination of the parliamentary debates and the case law relating to the Act has yet to
be undertaken.

The source material is characterised by a detailed archive of documents and private
correspondence from the Cabinet which provide unique insights into the rationale and
concerns behind the implementation of the Act. It also includes a prolonged,
sophisticated parliamentary debate replete with complex legal arguments about long
standing common law and constitutional rights, and the role of institutional protections
against unwarranted interference from the executive; insightful critiques of government
executive power and the increased centralisation of power; detailed verbatim transcripts
of trials and related media reporting, etc. In sharp contrast to today's political
4

Christine Kinealy, Repeal and Revolution: 1848 in Ireland (Manchester University Press, 2009) 151,
158-165, 211-217. Following in the footsteps of Saville’s work on the Chartist movement, John Saville,
1848 The British State and the Chartist Movement (Cambridge University Press, 1987), Kinealy reexamines the historiography of the Young Ireland movement in the broader context of the 1848
Revolutions as opposed to earlier studies that tended to be more parochial in their focus and centred on
the events in Ireland, for a comparison, see, eg, Kevin Nowlan, The Politics of Repeal: A Study in the
relations between Great Britain and Ireland, 1841-50 (Routledge & Kegan Paul, 1965); Francis Stewart
Leland Lyons, Ireland since the Famine (Fontana, 2nd rev ed, 1973); Richard Davis, The Young Ireland
Movement (Gill and Macmillan, 1987). Her overview of the trials relies primarily on contemporaneous
newspapers and personal papers of the Young Irelanders.
5
See, eg, Ian Cram, ‘Treason Felony Act 1848: Publications in Favour of Republicanism. Declaratory
Judgments’ (2004) 68 Journal of Criminal Law 1, 31.
6
See Bob Hepple, Paul O’Higgins and Colin Turpin, ‘Rhodesian Crisis – Criminal Liabilities’ (1966)
Criminal Law Review 5, 7-8. In 1965, Ian Smith PM dissolved the Rhodesian Parliament and introduced a
new republican constitution which the British labour government rejected, declaring it, illegal, ineffective
and invalid, HC Deb, 15 November 1965, vol 720, col 687 (Sir Elwyn Jones). The question of whether or
not Smith was subject to the Statute of Treason 1351, 25 Edw III, stat 5, c 2 (‘Treason Act 1351’) or the
Treason Felony Act was debated at length in the House, see, eg, HC Deb, 15 November 1965, vol 720,
cols 697, 698 (Sir John Hobson), and in the legal literature, see, eg, Hepple et al, this note.
7
See, eg, Brice Dickson, The ECHR and the Conflict in Northern Ireland (Oxford University Press,
2010) 319-320.
8
See, eg, Laura Donohue, ‘Terrorist Speech and the Future of Free Expression’ (2005) 27 Cardozo Law
Review 1, 233; Clive Walker, Terrorism and the Law (Oxford University Press, 2011) 244-245; Michael
Head, Crimes against the State: From Treason to Terrorism (Ashgate, 2011) 100-101. See also HC Deb,
28 November 1974, vol 882, cols 654 (Michael Mates), 659 (Leo Abse), 689 (John Lee), 661-662 (Sir
Peter Rawlinson).
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actors/personalities, the key characters involved in the political conflict under
examination were prolific in their correspondence and fastidious in their archiving of
key papers. As men of letters and the law, even the radical dissenters left a rich body of
evidence from which we can glean their motivations and aspirations. This corpus of
“data” makes the Treason Felony Act unique in the sphere of legislating and regulating
radical political dissent. The passage of time provides access to key state papers which
are rarely available for comparable modern legislation. And modern politicians and their
adversaries are rarely as eloquent or as forthcoming in expressing their insights and
thoughts.

The overarching theme that the House grappled with is apparent from reading the
debates. As mentioned earlier, it raises questions about a range of important issues that
we continue to grapple with today: the making of an emergency law (‘coercive law’ as
it was then spoken of) to confront radical dissent without compromising the State’s
(‘government’) commitment to what we refer to today as the rule of law. On one side of
the debate stood those who contended that the making of coercive laws by an assembly
under pressure because of a perceived security threat, makes ‘bad law’. Coercive
legislation, they argued, by its very nature undermines a set of ‘settled constitutional
and institutional principles’, long-standing ‘constitutional rights (or ‘privileges’) and
common law rights’, values and beliefs, etc. that have informed the English
constitutional framework since the time of the Settlement.

On the other side, stood a government which sought increased powers from the
legislature for a limited period of time on the basis that new types of crimes, and
extraordinary circumstances that threatened British law and its institutions, demanded
new laws. This was a request which, the government argued, required that constitutional
liberty be limited ‘to preserve its integrity and promote its continuance’, 9 and the
security of the nation. A request which was justified in utilitarian terms, relying on the
security-liberty paradigm, and on the strength of the constitution which, for supporters
of the Act, could bear temporary departures from the ordinary law without being
compromised.

9

HC Deb, 7 April 1848, vol 98, col 20 (Sir Grey).
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As well as contributing to the inquiry into how the Whig government pragmatically
adapted the traditions of the common law to control radical dissent, the rich narrative of
the debates also reveals other issues such as: the reasons for the adoption of a criminal
model, the influence of the liberal tradition and utilitarianism on law-making, the role
and importance of gradual law reforms, the authority of Parliament to legislate under the
English Constitution etc. in the context of regulating radical dissent. These are issues
that the thesis intends to explore. In that respect, the research will expose the rhetorical
architecture of the balancing (liberty-security) metaphor that lies at the core of the
liberal paradigm when making legislation that aims to control radical political dissent.

While the above rationales may be sufficient for the purpose of completing a substantial
piece of doctoral work, there is an important related dimension to the research which is
worth considering, one that brings to light the complexity of the relationship between
law and power. The passing of the Act underscores the impact of the Irish Question on
the course of English public law, an area of scholarship which has remained largely
neglected. 10 To date, the work that has appeared on the subject tends to focus on the
effect of the Irish Question on criminal law (specifically policing) or human rights. 11
Comprehensive studies on this issue are yet to be conducted. 12 Since 1848, successive
Irish cases have provided compelling precedents that have been used to rationalise a
move away from the core principles of English law in England when it comes to the
consideration of civil liberties. 13

For its opponents in 1848, the Act encapsulated the manifestation of English arbitrary
power in the face of political emancipators who, under colonial rule, were merely
fighting for the principle of self-government, and better social policy legislation. The
assault on the common law and constitutional rights of the 1848 political dissenters, but
more importantly the values it embodied, were part and parcel of English law’s attitude
towards national separatists and terrorist offenders for most of the twentieth century. As
10

See O’Higgins who suggests that many measures enacted by successive governments were explicitly
caused by events in Ireland, and as such laments the poverty of studies on the impact of the Irish Question
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British political history and on the transplantation of English law to Ireland, Paul O’Higgins, ‘English
Law and the Irish Question’ (1966) 1 Irish Jurist 1, 59.
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argued by Gearty when reflecting on the impact of later Irish cases, ‘it was the way
British law behaved towards those who challenged the state [and] the interesting point
about the Irish cases is that they provided a base from which illiberal rulings were
allowed to slide sideways into the mainstream common law’. 14

Ireland’s long and distinct relationship with radical dissent and violence renders it an
important site for investigation by scholars interested in exploring the complexities of
regulating radical political dissent. Indeed, the Treason Felony Act is an exemplar of a
criminalisation model that was enacted to control radical dissent, in a jurisdiction that
had a long-standing historical commitment to the tradition of the rule of law, and that
belies the conclusion that criminalisation is an effective mechanism to deter radical
dissent; or even more specifically an effective method of imposing (imperial) order in
the colonies.

As England’s first conquest, Ireland marked what Johnson labelled the ‘first adventure
of the common law’. 15 In other words, Ireland acts as ground zero when it comes to
examining the model of regulating radical dissent which the Act put in place in the
Empire, and which challenged the core principles of British constitutionalism. As this
research will highlight, the common law came under intense pressure from ongoing
political conflict, rooted from the most part in social discontent. The role of law, and the
nature, function, and powers of the State (‘government’) were time and again
questioned. Many measures in Ireland were enacted reactively and prematurely by the
Imperial government compared to other colonies, and even in England. 16 English law
was forced to react in certain ways to avoid rebellion and impose order while invoking
support of what we now comprehend as the rule of law. In that respect, an examination
of the Act and the case of Ireland has potential for research and scholarship on the
examination of the tensions inherent to British constitutionalism, when it comes to
examining the complexity that characterises the relationship between law and power.

1.3 Some notes on terms and concepts

14
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Throughout the composition of this thesis, I have been confronted by the use of protean
terms – i.e. rule of law, arbitrary power, sovereignty, liberalism, liberty/freedom, state,
etc. These terms come with a lot of baggage that is they carry ideas and concepts that
have evolved over time, often pursuant to a seismic event (eg, a revolution, a landmark
trial). 17 They have been used in the past in different ways. For that reason, I had to be
mindful of the precise circumstances/context in which they were evoked and debated in
order to convey, as precisely as possible, the meaning(s) which were assigned to them
by those involved in the making and the application of the Act. Put more simply: what
did these terms mean for them in 1848? More specifically, what did rule of law mean
given that the expression was not widely used until Dicey? 18 Yet, to borrow from
Skinner, 19 we know that the concept existed, or at least that they were in possession of
the concept without being necessarily in possession of the term.

And herein lies one of the major difficulties of this research. In Victorian England, as in
previous centuries, the meaning of what we understand as rule of law had not settled
into a single concept that is expressed by the term. While it is premature at this juncture
to clarify what was understood as rule of law (this will be addressed as the thesis
progresses), it is important, however, to point out to the approach adopted, and which
allowed for its meaning to surface. As articulated by Skinner, discovering the substance
of protean concepts like the ones under examination requires us to engage with their
genealogy. 20 This implies acknowledging that when we are faced with understanding
concepts like the rule of law, we must recognise that its meaning is presented to us by
those involved in the story of the Act.
17

See, eg, Reid, Rule of Law, above n 18, Introduction; John G A Pocock, The Ancient Constitution and
the Feudal Law (Cambridge University Press, 2nd ed, 2004); Quentin Skinner, ‘The Genealogy of the
Modern State’ in Proceedings of the British Academy (Oxford University Press, 2009) vol 162, 325.
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Albert Venn Dicey, An Introduction to the Study of the Law of the Constitution (Macmillan, 3rd ed,
1889) 171-192.
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Quentin Skinner, ‘A Genealogy of the State’ (Lecture Delivered at the Centre for Historical Study,
Northwestern University, 7 November 2011). See also Neal, above n 20, Introduction; Reid, Rule of Law,
above n 18, Introduction; Pietro Costa, ‘The Rule of Law: A Historical Introduction’ in Pietro Costa and
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How rule of law was then understood, was for the purpose of this thesis thus
comprehended through an in-depth examination of the protagonists’ spoken expressions
– their distinctive discourse about the concerns the Act provoked – and the context to
which these were substantially connected. Shadowing this (genealogical) approach
allowed me to sidestep ideological biases, to identify the effects of the semantic shift
that took place over the centuries and which impacted its normative understanding, and
the core elements that made up the concept by 1848. It also revealed how law and its
symbols, the values it carried, were part (or not) of people’s thought process, their social
consciousness, their political imagination, their legal culture, etc. Rule of law in 1848 as
the thesis will show meant many things. It carried various shared beliefs and principles
about people’s rights and duties, the political ordering, and legal framework of their
community, many of which had been transmitted generationally through legal practices
and legal traditions, all the while being adapted to the circumstances of the day.

While the use of the term rule of law in pre-Diceyan legal or historical analysis is well
established, 21 it can lead to confusion with its more modern manifestations. The term
may mislead, since their concerns were different from our concerns. Moreover, it is now
in such widespread use, and has such a rhetorical halo, that it has come to be used in
many, often inconsistent, ways. Its use presents a potential anachronism: how to avoid
shoehorning what they were saying into terms we use today. Therefore, I decided to
treat these concerns and the values they embody as part of the genealogy of what is
today called the tradition of the rule of law.

Of course, when I speak about the rule of law, in this thesis, I do not mean to say that
this is an expression that the protagonists used, nor that they had in mind what we today
would in using the term. Rather, given the continuities in many of the values around law
then and now, when I speak of the rule of law in this thesis, I am using the phrase as my
shorthand to refer to the inherited shared values, ideals, and principles I have identified
that they invoked. As such, it is not so much a concept that unites then and now, but a
tradition of thought about the relationship between law and political power that has
endured, with constant change but also deep continuities. Thus, to capture a concept that
21
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has no clear (genealogical) beginning and no end in sight, but a strong presence in the
moment for those who rely on it to argue their case, I decided to adopt the expression
rule of law tradition to signify the inherited, multi-textured meaning of the collections
of things that were so fervently debated, and which in many ways resonate with us.

The adoption of this expression, however, does not mean that it was a unified concept or
that other terms – eg, ‘constitutional principles’, ‘common law tradition’, ‘ancient
constitutionalism’, ‘common law mind’– would not qualify for consideration; quite the
opposite as the thesis will reveal. Suffice to say here that understanding the rule of law
as a (legal) tradition allows for the inclusion of all that they were speaking of: the array
of inherited constitutional principles, legal practices, institutional restraints, values,
ideals, etc. to restrain power. My use of the concept of tradition, however, does not just
mean perpetuation within the notion of longue durée. It also includes the idea of
dissemination, the transmission of values or principles, as a source of enabling
knowledge which captures by means of symbols, rituals, shared narratives, the
collective singularity, the local imaginings of a particular legal culture; the distinctive
way a community conceives and realises its social values, or as Geertz described it, its
‘legal sensibility’. 22
Legal traditions are capacious and multi-layered. 23 They are pervasive, permeate and
impact at the deepest levels, ways of thinking about the law and acting, and in that sense
characterise the relationship between law and the social. 24 They are inextricably linked
to a legal culture which itself contributes to the construction of cultural identity. They
allow for inner contradictions, ambiguities, and tensions so that the collective ideals,
customs, myths, and values etc. they carry can be generationally appropriated, (re)interpreted, and applied for enlightened (or not so enlightened) effect. Their pastness,
22
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which comes to be realised in the present, is a source of authority. They support and
give authority to arguments, rules, practices, methods of interpretation. They are
transmitted through, among others, institutions, rituals, modes of reasoning, and
languages. Their preservation, transmission, and dissemination rely on the commitment
of those who abide by them.

1.3.1 The challenge of drawing “valid” insights – Reflections on the Treason
Felony Act

Drawing valid inferences in an attempt to address the issues that emerged from the
analysis of the Act, required overcoming challenging obstacles. The detailed
examination of sources confirmed the quagmire of history, context, and genealogy that
influenced the making and application of the Treason Felony Act.

Predictably, the issues raised by the Act were not amenable to a reductionist approach.
They raised much larger questions than originally envisaged, and to paraphrase Allan,
these should be approached with ‘humility and caution’. 25 There is in fact no straight
answer to the many questions posed and, if there is value in these questions, it lies in the
confusion and complexity they revealed, and their usefulness as a mechanism to surface
the multi-layered relationship between law and power. And if they provoke answers,
these ought to be qualified with the words ‘it depends’. It depends on history, time,
place, social circumstances, ways of organising society, (personal or communal)
aspirations on how to attain justice, values, habits, legal sensibilities, political
philosophies, the strength of a culture of legality, historical consciousness, particular
personalities, to name but a few.

The insufficiency of a reductionist approach is revealed in its inability to accommodate
the ambiguity, nuances, and complexities that condition the relationship between law
and power – between the rule of law and parliamentary sovereignty. Indeed, the story of
the Act shows that it was the combination of various factors that led to this episode in
British constitutional history. Some of these factors had a strong influence, others less,
but what is clear is that the outcome was greater than the sum of the parts. As a result, a
25

Trevor R S Allan, The Sovereignty of Law: Freedom, Constitution and Common Law (Oxford
University Press, 2013) 135.

18

more nuanced approach is required, one that acknowledges that the story of the Act is a
richly textured and detailed tapestry. We must, therefore, resist the temptation, however
appealing, to collapse our understanding of the narrative of the Act to a singularity – be
it a deep-seated commitment to the rule of law ingrained in British legal consciousness,
mere legal sensibilities, a certain world view of sovereignty or order, or the need to
create legal certainty, etc. – and instead, embrace the constructive ambiguity of a more
Heraclitian approach when reflecting on the issues raised by the Treason Felony Act.
Certainly, the positions taken by the various protagonists in the debates were
occasionally contradictory, reflecting the range of (sometimes competing) values at play
when it came to making decisions about limiting liberty and respecting the rule of law
tradition. It is thus important to acknowledge the many voices, replete with all their
inherent biases, representing different political credos, moral positions, and personal or
even political communities’ aspirations. It is also important to appreciate the impact of
context, specifically when it comes to investigating Victorian law because of the
dynamics of the age: the circumstances at play – the rise of the middle class, the role of
industrialisation, the influence of utilitarianism, the emergence of the modern state and
the associated centralisation and bureaucratisation of administration, etc. – in recursive
interaction with legal traditions borne out of legal sensibilities – local conditions and
legal imaginations.

The story of the Act shows that when it comes to the contemporary regulation of radical
dissent, there are problems and concerns we have visited before. But while these have
many parallels to the ones we are experiencing today, they are not the same. In that
respect, as noted by Skinner, we should not take an anachronistic, reifying, or
extrapolating view of history in an attempt to render the problem perennial and thus
amenable to some sort of answer. 26 ‘The past is a foreign country: they do things
differently there’, 27 and one could add they think in different ways. 28 As this thesis
shows, the regulation of radical dissent in 1848 had its own context and history. It
brought up unique concerns that were expressed through its own language, and is the
26
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product of a particular set of social and historical circumstances. The protagonists may
have raised concerns that resemble ours, but ultimately their concerns were of that time
and of that place, a product of their particular history. This is why context matters and
why, when it comes to regulating radical dissent, it depends.
1.3.2 A ‘lot of this and a lot of that’

As argued by Thompson, analysis of an historical event such as the Treason Felony Act
within its context questions ‘the validity of separating off the law as a whole and
placing it in some typological superstructure’ – institutional, ideological, or normative –
29

that may impede inquiry. Drawing insights from this story should be protected from

the tendency to bring the political, social, or intellectual convictions of the inquirer to
bear on the conclusions. However, this is not to say that there were not institutional,
normative, or ideological forces at work which influenced either the making or the
application of the Act. Matters concerning the limitation of government (and
parliamentary) power in the nineteenth century continued to be complex. As the story
tells us, there is a lot of this and a lot of that. 30 It tells us so much and could be
interpreted in many different ways.

We must be careful then not to oversimplify the insights we draw from the Treason
Felony Act. The reliance on ancient constitutionalism to curb government power was
not a clarion call nor a rearguard action for a return to the old (Bractonian) rule-of-law;
nor was it just simply a way of arguing or thinking about constitutionalism. Appeals to
the constitution were – as they had been in the eighteenth century – a way of finding
some middle ground between the sovereignty of customary law and legislative
sovereignty which was increasingly subject to the rising influence of political parties
and their associated parliamentary majority. Confronted with the rising centralisation of
power in an executive which looked to utilitarianism to justify its policies, appeals to
the rule of law had by 1848, became a way for critics to find a middle ground between
the sovereignty of law and executive power. For many, it was an ideal yardstick for
challenging the legitimacy of the colonial legal system, evaluating the quality of its
administration, and the just nature of its laws. Put more succinctly, it had become a
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practical and effective instrument to question and evaluate a government’s conduct.
Relying on the rule of law tradition was a way to hold the present exercise of executive
political power accountable to the (agreed) standards of the past. In that respect, it was
also understood to be determinative insofar as it set out recognisable institutional
restraints, clear rules of law that ought to be followed, according to the traditions of the
common law methodology, to effectively restrain judicial and executive power.

There are lots of things, indeed, one could focus on when considering the question of
regulating dissent in 1848 and its impact on liberty. While it cannot be claimed with
certainty that the Act was a turning point in the course of regulating radical dissent, it
confirmed that England, the home of rule of law, was on a path that was markedly
different from the rest of Europe. 31 Criminalising political dissent to resolve competing
constitutional claims, at a time when new political ideas and social reforms concerning
the nature of sovereignty, workers’ rights, and freedom of the press were spreading
across Europe, fundamentally altered the trajectory of regulating radical dissent in the
Empire. In reducing designated forms of sedition to felonies, the Act placed political
dissent in the category of ordinary criminality, thus rejecting its political motive or
character. Its repressive nature and the change in criminal procedure no doubt
undermined long standing common law rights that protected those who challenged the
existing constitutional order and its institutions. On this matter, the examination of the
Act suggests that the way the law behaved in 1848 towards radical political dissenters
impacted the nature of English public law, if not the common law itself. This is a
suggestion that has often been re-iterated by contemporary commentators when
discussing the Irish Question though only in its more modern context. 32

Indeed, such contemporary examinations have time and again submitted that,
throughout the years, the Irish conflict served as a proving ground for coercive laws and
practices that enabled the repressive power of the state to be applied eventually to ‘other
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normal societies’, including England. 33 They speak of ‘contagion’ when discussing ‘the
normalisation of special powers’, 34 or of the ‘infection’ of the common law, and/or the
British criminal justice system by the compromised influence of Ireland. 35 These types
of studies tend to be embedded in the context of the role of the authoritarian/coercive
state, arguing for the most part that the ‘British parliament was becoming increasingly
ineffective in restraining arbitrary government’. 36 Their main point is that the
emergency measures enacted in response to violent political dissent would eventually be
extended to other social contexts, and in turn, become part of the ordinary laws. They
speak of a ‘criminalisation process’, criminalisation policy’ of radical political dissent,
which they claim started in the 1970s. 37

Yet as mentioned above, there are grounds to suggest that the criminalisation process of
radical dissent in Ireland started in 1848 with the Treason Felony Act. The 1976 British
policy of criminalisation – the refusal to treat the Troubles as political in nature – may
have just echoed what happened in 1848. 38 The Hansard debates and 1848 pre-Cabinet
meetings correspondence especially, clearly show that the intention behind the 1848
policy foreshadowed that of the 1970s: the Treason Felony Act aimed to treat persons
suspected of promoting/using violence for political ends as criminals rather than as
political dissenters, and in so doing reduce the perceived legitimacy of their political
claim. In that sense, the Act may have been another step, perhaps (or not) an
incremental one, in the typification of British legal responses to the Irish Question
which in turn, as we know from the literature, set the legislative responses to other types
of terrorist threats. 39
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In the wider context of regulating radical dissent, the Treason Felony Act appears to
have been the last in a trilogy of gagging acts that began in 1795 – the second one in
1817. 40 With this legislation, the Liberal government demolished the boundaries that
had been built into the definition of treason in the Treason Act 1351, and which Pitt had
already started to gnaw at in 1795. Appeals to ancient constitutionalism were then
successfully deployed to prevent the inclusion of an ‘open and advised speech’
provision, and in 1817 the House of Lords rejected provisions of the Gagging Acts
which would increase judicial discretion, undermining the hedges that the law had put
around liberty. As highlighted by the analysis of the debates and the case law, those
protections were removed in 1848. While the Act’s original purpose was to deal with
the Irish Question and specific individuals, it was to become a mechanism that ensured
that British sovereignty could no longer be challenged. 41 More pointedly, it was a step
towards the timeless guarantee of the monarchy and its institutions against
republicanism; and, inter alia, the preservation of the powers of those who were in
power.

There is evidence in the story that the law was used as a mechanism to legitimise the
political authority of the government, consolidate its power (and that of the Crown) by
inhibiting the possibility of a revolutionary movement in England, and moving the
parliamentary reform agenda at the establishment’s pace. As the result of the Act, not
unlike in 1817, 42 the constitutional framework could no longer be challenged outside
the parliamentary platform without risking accusations of subverting the constitution,
and trial for treason felony. In Ireland, non-violent challenges to English sovereignty
were thwarted because of a lack of proper parliamentary representation resulting from
the Act of Union. In regulating the public platform (including the nationalist press and
40
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the confederates meetings), the Act hindered the possibility of achieving changes in the
constitutional order by legal and constitutional means. 43 It joined the swelling ranks of
coercive legislation in the nineteenth century that was enacted to generate order,
establish control and jurisdiction over the colony. In this regard, it may be a significant
moment in the Empire’s broader shift in emphasis to order – or as some may put it to
governance. 44

There is thus a sense in the story that the law was used as an ideological and rational
instrument to maintain preferred political, social and economic principles that disguised
a bias to order, at the expense of the core principles of the rule of law, equality and
fairness. If anything, the application of the Act exposed the true nature of the law and
administration of justice in Ireland, with its long-standing inbuilt inequalities which the
rules contained, and its resulting failure to act effectively against arbitrary power. Strict
adherence to procedural legality by the courts concealed and reinforced the countless
inequities of colonial rules – and/or liberal law. Rule of law, on this point, was merely
comprehended as a checklist, a guide for those who made and applied the law, informed
by their (moral) assessment of what constituted the common good, equality, and justice.

From the above frame of reference, rule of law may well be viewed as a part of an
ideological superstructure that was used by the government, and then the courts, to
protect the status quo, in the face of new forces concerning political and/or economic
relationships. Not unlike in the previous century, the law continued to be seen as a
structural element of power sharing, of carving political power, a way to organise and
legitimise political authority. In setting limits to radical political dissent, the law defined
and defended the dominant classes’ prerogatives upon political power – it arbitrated
class or religious-ethnic groups’ relations within a set of rules and sanctions that
delineated legitimate political dissent – and social relationships – it defined the common
good as protecting life, property, industry, and commerce according to liberal values. It,
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thus, prioritised a set of preferred values to the disadvantage of others in a way that
reflected the (liberal) political, economic, and normative ideals of the times.

But if the different interpretations of the Act’s impact on liberty highlight opposing
conceptions of the rule of law that were attuned to the values of the protagonists, the
function of the rule of law was clear: restrain the exercise of arbitrary power regardless
of the type of government or form of arbitrariness; be the latter defined as (colonial)
tyranny, arbitrariness due to corruption or maladministration, or uncontrolled
(executive) interference, or excessive discretionary powers, or even the uncontrolled
actions of a mob led by political agitators. At the more pragmatic level, in Ireland it
meant the protection of individuals against intrusive rules that provided inherently
excessive discretion to the officers of the law, and replacing them with fairer and
rational ones that were consonant with the needs of the community. Implicit in this, is a
common thread which unified the multi-vocal narrative of the Act and tied it to a much
older and enduring metanarrative: the centrality of law and its institutions as a restraint
on uncontrolled interference.
Thus, much in the same vein as Thompson’s assessment of the Black Act, 45 the analysis
of the Treason Felony Act highlights that rule of law was not merely used as an
instrument of class control. As well as consolidating the power of dominant groups, 46 it
continued to be regarded as a mechanism through which the rights and interests of
excluded (or emerging) groups could be claimed, or individuals’ long-standing rights
could be protected against the state’s intrusion. The evidence suggests that everyone
involved in the story of the Act stood on the shoulders of the law to voice their
concerns, argue their case, or assert rights whatever their nature. Even the majority
government, while committed to legislative sovereignty, and despite its obsession with
security, was aware that its request for extraordinary powers in a time of crisis was
subject to the idea of the rule of law tradition – that it stood to be checked by the
legislature and the courts. And despite the nationalist and democratic threats, despite its
dogged policy of controlling order in the colony, it was acutely conscious of the
necessity to adhere to legality in order to avoid undermining its political authority, its
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(Whig) credentials as the standard bearers of the tradition of the rule of law. In fact, it
relied upon it to present its case, and in this regard it was, as argued by Thompson, wellversed on ‘the difference between arbitrary power and the rule of law’; 47 namely, on the
concept of lawful authority. Likewise, the courts were keen to observe the principles of
(procedural) legality in a bid to legitimise their decisions, and inter alia the authority of
the government. All things considered though, most embraced the value and propriety
of a government, a legislature, or a judiciary bounded by legality.

The account of the Act suggests that in mid-nineteenth century England, despite the
encroachment of utilitarianism and positivism, there was still a common law mind, an
inherited style of thought and arguing about the law as a tool for limiting power. 48 To
borrow from Thompson (again), it continued to be everywhere, at ‘every bloody
level’. 49 It continued to suffuse every layer of the polity; those who made the law,
applied the law, argued the law, and received the law. The legal profession, the political
classes, and the wider community (through the jury) remained tenaciously imbued with
it. It was still very much a part of people’s political (and legal) imagination; one that
could be called upon instinctively to defend liberty, notwithstanding class or political
affiliation. An inherited belief prevailed that constitutionalism was best served not
merely by rules and institutions, but also by the commitment of those who stood behind
the institutions of the law. In Ireland, however, things were more nuanced, more
complicated.

But there is a significant difference between the prescribed legalistic concept of the rule
of law as expounded by Dicey, less than forty years later, and that in people’s mind in
1848. Interestingly, rule of law was not just understood as the application of rules and
procedures, institutional techniques that constrained (or measured) government’s
actions or those in judicial authority, it still included that system of transmitted
constitutional principles, values, and beliefs that make up the rule of law tradition in
England. Notwithstanding the impact of utilitarian and positivist theories on the nature
of law and its sovereignty, there persisted a deep-rooted faith in the moral force of the
47
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rule of law. In 1848 there remained, especially in constitutional debates, an engrained
acceptance that legal restraints on arbitrary power – whatever its form – were not just
the product of history. They also had an inherent moral substance derived from a
complex mixture of norms, customs, and traditions drawn from a timeless reservoir of
community’s shared values, beliefs, and principles that informed political ordering. And
it was very much understood that they could be subject to recalibration when confronted
with new circumstances and changing moral attitudes. Appeals to ancient
constitutionalism were thus, as they had been in the eighteenth century, not just for
rhetorical purposes. They continued to be tied to the belief that the content of the law
was to be evaluated on the basis of its justness, with the objective of improving the
well-being of the community. Similarly, there was a consciousness that while valuable,
procedural legalism, in certain contexts, was in and of itself an empty construct, an
inadequate mechanism to limit arbitrary power. There was a mindfulness that in specific
contexts, it failed to generate a moral obligation of obedience because it neglected to
assess the (moral) content and effects of unjust laws such as the Act. Lingering in the
air, there remained the Winthropian whisper that rule of law, as Reid noted, should be
premised on ‘tailoring justice to circumstances’. 50

With this in mind, we must ask ourselves if it really matters whether or not the Treason
Felony Act acted as a marker for the criminalisation of radical dissent in the Empire.
Does it matter that it was (or was not) the third in a trilogy of repressive legislations that
aimed to preserve the monarchy against republicanism? Or does it even matter that it
was a last ditch attempt to hold on to power by the ruling classes at a time when Europe
was on the cusp of democracy. From an Irish historiography perspective, the Act is
certainly significant in the history of Irish radical dissent. It may also have some
significance from a Chartist historiography viewpoint. But if we pay attention to the
arguments, the concerns raised, the discourse, the rhetorical techniques, and the
language etc. deployed by the various protagonists, this episode in the history of English
constitutionalism yields another story. As posited at the start of this research, the
examination of the Act uncovered underlying themes which are pervasive in the way
law and power interact, and which gives this story a deeper relevance which is worth
examining.
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So what is the overall significance of this story, and more specifically what insights can
it offer us when it comes to regulating radical dissent without undermining the rule of
law? Put very simply: it helps us to reflect on how we understand the relationship
between law and power, and regulating radical dissent. It encourages us to think about
these constructs in a deeper and more thoughtful way; to think about how we know
what we know about them; and how we can improve our knowledge of them so that we
can understand them better. What the story of the Treason Felony Act tells us may be
tentatively summarised as follows: when it comes to consider the relationship between
law and power – specially, the tension between parliamentary sovereignty and the rule
of law – context matters. These things are complex and the nature of their relationship is
multifaceted and recursive. There is a genealogy to these things and their relationship,
and we should make sure we understand it because this genealogy has an impact on our
comprehension of them, and on the way we define, aspire to create or strengthen (as the
case may be) our culture of legality in order to protect liberty in time of crisis.
1.4 Outline of the thesis

Placing the Act in its broader socio-political history is important. Why? Simply because
the making of law does not occur in an historical vacuum. Political dissent is a complex
and multifaceted construct that extends beyond its legal construction and interpretation.
How it is perceived is subject to the political vectors, social and economic contexts in
which it comes to be defined. Political radicalism in Ireland has a long and complex
history born out of years of discrimination, anchored in the Penal Laws. Challenged by
the Revolutions of 1848 which, once again, transported new radical ideas that fuelled
the tinderbox of Irish republicanism and threatened Britain’s sovereignty, the
government of the day was left facing a defining moment in its constitutional history.
While the material submitted in Chapter 2 draws on well-established sources, it seeks to
remind (or inform as the case may be) the reader of the wider historical and political
context that stands behind the regulating of radical dissent in Ireland. Accordingly,
Chapter 2 presents an overview of the political and historical context that characterised
radical political dissent in Ireland from the revolutionary Settlement 1688 to April 1848,
and specifically the events that precipitated the Treason Felony Act.
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Chapter 3 examines the legal rationale and political ideology that informed the making
of the Act. The Chapter presents an overview of treason law prior to the introduction of
the Act in order to understand the changes it made to the interpretation of the law of
treason. It then examines the pre-Cabinet deliberations that precipitated the introduction
of the Bill for the better Security of the Crown and Government of the United Kingdom
to Parliament and its overall architecture. This allows for an examination of how the
growing centralisation of political power was a catalyst for law-making becoming the
prerogative of government. The Chapter also provides a cursory examination of the
trajectory of Whig political ideology from its Burkean origins to the conception of
regulated liberty that shaped the government’s position on regulating radical political
dissent. This is followed by a brief review of (popular) constitutionalism and its utility
as a mechanism to question or evaluate the government’s conduct.

Chapter 4 focuses on expounding the elements that expressed the values and principles
the critics of the Act invoked to address the concerns it raised. Following a brief
discussion of the challenges of interpreting nineteenth century constitutional debates,
the Chapter examines the tradition of principles and values concerning the relationship
between law and political power. In doing so, it will assess the centrality of the ancient
constitution and the common law tradition – and its associated discourse – in acting as
restraints against arbitrary power up to 1848, with an emphasis on how the doctrine of
sovereignty impacted the interpretation of the rule of law. The Chapter closes with a
summary of the main arguments submitted in parliament, and which are the focus of a
detailed examination in the subsequent Chapters.

Chapters 5 and 6 present an analysis of the making of the Treason Felony Act from the
perspective of the government and the critics of the Act respectively. Both Chapters are
informed by detailed archival work drawing on the Whig Cabinet’s deliberations, and a
close reading and assessment of the 1848 Hansard debates. The analysis also draws on a
variety of media and contemporaneous legal sources to illuminate the legal, political,
socio-economic and ideological contexts in which the debates took place.

Chapter 7 examines the application of the Treason Felony Act providing an analysis of
the issues that were raised by critics of the Act and which came to light during the 1848
State Trials, and thereafter. This analysis draws on a detailed study of the relevant law
29

reports, contemporaneous legal commentaries, and related press reporting in Ireland and
England. The principal aim of the Chapter is to examine the role of the courts and their
commitment to act as an institutional constraint against power that may be considered
arbitrary. In doing so, the Chapter seeks to understand the consequences of the Act, and
in particular the role the courts play in building the limits and the depth of people’s faith
in the legitimacy of the law and its institutions.

Taking the specific observations garnered from the case of Ireland and the Treason
Felony Act, Chapter 8 reflects on what the story of the Act tells us about the complex
relationship between law and power, specifically when it comes to responding to
upsurges in violent political dissent. The Chapter begins by summarising the key tenets
which underpinned the Act and which the story reveals. It then goes on to examine why
when it comes to regulating radical dissent, it is important to acknowledge the role
genealogy plays in allowing us to reflect critically on how we understand the
relationship between law and power. The Chapter next addresses the inherent
correlation between context and what the rule of law can achieve – how context
conditions the relationship between rule of law and legislative sovereignty – by looking
at context in its broader sense, ergo those (political, intellectual, social, cultural)
elements that stand outside the law and its institutions. The Chapter concludes by
examining how genealogy and context together may assist us in defining the sort of
culture of legality to which we aspire, and more importantly the targeted outcomes or
intents that we seek to achieve when we invoke the rule of law.
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CHAPTER 2

THE HISTORICAL AND POLITICAL CONTEXT
OF THE TREASON FELONY ACT

Introduction

To interrogate effectively the issues raised by the Act, it is essential that it be placed in
its wider historical and political context. It did not unfold in an historical vacuum. There
are reasons why the Act, like all legislation that aims to regulate radical dissent, was
passed, and in the case of Ireland, those reasons were deeply rooted in its political
relationship with England. It is, thus, imperative to have a basic understanding of the
genealogy of Irish radical dissent – its long and complex history – to fully comprehend
the rationale behind the making of the Act. It is equally important to be cognizant of the
wider political and ideological turmoil which was engulfing Europe in 1848, and its
catalytic impact on the protagonists involved in the Act.

To that end, this Chapter will explore the landmark role of the penal laws in fomenting
radical political dissent in Ireland in the 1700s, and the subsequent rise of European
republican-inspired revolutionary upheaval that culminated in the 1798 rebellion. The
trajectory of Irish nationalism from 1800 to 1848 is then examined, and juxtaposed with
developments in revolutionary 1848 Europe. The Chapter will also present a brief
synopsis of the 1848 phenomenon, its causes and consequences, for the purpose of
placing the making and the application of the Treason Felony Act in its proper historical
and political context. The Chapter concludes with a detailed chronology of the events of
early 1848 in Ireland and Britain, the increasing threat posed by radical Young
Irelanders, the Chartists in England; and the growing concerns in the British
government to find a more effective mechanism to snuff out the emerging radical
dissent.
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2.1 The origins of radical dissent in Ireland

Conniff argues that political dissent in Ireland originates from the different political
impact the revolutionary settlement of 1688 had in England and Ireland. 1 While the
Glorious Revolution provided England with the idea of (representative) government
limited by law (‘constitutional government’), by contrast in Ireland it institutionalised
the power of a small Protestant minority over a large Catholic majority, and a
substantially smaller Dissenter minority. From then on, the Irish political landscape was
to be characterised by the preferencing of minority Irish Protestants by the English
government, and the exclusion of Catholics from political and administrative office
through the Penal Laws. 2 Among other restrictions, the laws in question prevented
Catholics from holding public office, accessing university education, or practising in the
professions, and placed restraints on franchise and property rights; including the
ownership of arms, etc. 3 By the early 1700s, the laws had become the key mechanism
by which the controlling minority, that came to be known as the Ascendency, 4
maintained its political and economic privileged position in Ireland.

The Ascendency defined by its Anglicanism, consisted of an elite both landed and
professional which traced its roots to Norman, Old English, Cromwellian, and in some
instances ancient Gaelic origins. As such, it identified itself by its exclusivity and class
consciousness rather than ethnic origin. At a pragmatic level, the Ascendency
represented an elite which held the monopoly on politics and law, and whose ambitions
were directed towards the Irish House of Commons. 5 While at the socio-political level,
this meant that the division of Ireland into classes was based more on political economic
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realities than on religion; 6 on the other hand as Foster points out ‘to be a Protestant or a
Catholic in eighteenth century Ireland indicated more than mere religious allegiance: it
represented opposing political cultures and conflicting views of history’. 7

The origins, causes, and nature of political dissent in Ireland were widely debated from
the eighteenth century onwards in Ireland and England. 8 Edmund Burke, attributed
them to the centralisation and imposition of English imperial order onto different legal
orders, by means of coercive legislation which, in his view, inevitably led to corruption,
abuses of power, and social instability that ultimately undermined the spirit of the
constitution. 9 Ireland’s political restlessness, he repeatedly argued, was to be attributed
to the Penal Laws which in imposing severe religiously determined civil disabilities on
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2009) vol 2, 24 (‘DIB’); Frank Turner, ‘Edmund Burke: The Political Actor Thinking’ in Id (ed),
Reflections on the Revolution in France (Yale University Press, 2003) xi-xliii.; and Conor Cruise
O’Brien, ‘Edmund Burke: Prophet against the Tyranny of the Politics of Theory’ in ibid 213, 215.
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Catholics, denied them access to the instruments of social and economic prosperity. The
laws, he contended, were ‘ill policy’ because they failed to fulfil their original intention;
namely reducing the number of Catholics and denying Britain any real economic benefit
inasmuch as they rendered Ireland destitute. 10

The crux of political dissent in Ireland can be further understood from examining the
controversy surrounding the Catholic Relief Bills 1792 and 1793. The first, while
improving land-holding and education, did not grant Irish Catholics the right to vote,
that ‘Shield which the subject has, not only against the oppressions of power, but of that
worst of all oppressions, the persecutions of private Society, and private manners’. 11
The second, which did give them the right to elect their parliamentarians but not the
right to sit in Parliament, while a further improvement, still did not protect Catholics
against government repression and Protestant Opposition. The apparent willingness of
the British government to advance Catholic emancipation dissipated, however, in 1795.
Faced with a choice of stability within the English administration or reforms in Ireland,
the government pragmatically chose the former. The collapse of Fitzwilliam’s Lord
Lieutenancy 12 and the defeat of the Catholic Relief Bill 1795 meant that the situation in
Ireland and the prospects for reforms ground to a halt. As argued by Boyce, the rise and
subsequent crushing of Catholics’ hopes mustered by the prospect of the 1795 Relief
Bill created a volatile political environment, and sowed the seeds of the 1798
rebellion. 13 Prophetically, Burke had predicted that Catholics and Dissenters would
become radicalised, and an increasing spiral of violence would lead to British military
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in Burke, Works, above n 6, vol 4, 219, 226.
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William Wentworth Fitzwilliam (1748-1833), Lord Lieutenant of Ireland, moderate reformer who
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authority when, on the advice of Henry Grattan, he decided to unilaterally replace the Attorney-General
Arthur Wolfe by George Ponsonby, and dismiss the first commissioner of the revenue, John Beresford,
and the under-secretaries in the civil and military departments, Edward Cooke and Sackville Hamilton,
James Kelly, ‘Fitzwilliam, William Wentworth’ in DIB, above n 9, vol 3, 991.
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intervention. 14 Specifically, Burke feared that this confluence of circumstances would
see Jacobin ideas find a receptive audience in Ireland as they had in France. 15
While he acknowledged that laws should be used to regulate certain ill behaviours or set
temporary restrictions on rights, especially in time of emergency, Burke objected to a
blanket prohibition on defined groups under all circumstances, particularly in times of
peace. The knock-on effects of this type of policy, he claimed, altered ‘the course . . .
[and] the whole spirit of the Common law’. Unjust laws, like the Penal Laws, he
stressed, could not be legitimate laws because they did not receive the consent of the
people or its representatives; and even if they had, they would still be invalid insofar as
natural law holds that a society cannot enact a law harmful to itself. 16 For these reasons,
and aware that the problem of regulating radical dissent was not perennial, but rather
dependent on the local circumstances and times of each case, he strongly advocated that
political reforms ought to be adapted to ‘local and peculiar’ circumstance and times. 17

These views were harnessed by English liberals and radicals alike (including the critics
of the Act) 18 who, throughout the nineteenth century, repeatedly raised concerns about
the corruptive effect of political power, and its impact on the nature of British
constitutionalism.
14

See Edmund Burke, ‘Letter to Dr Laurence (18 November 1796)’ in Burke, Works, above n 6, vol 8,
117; and Id, ‘Letter to Sir Hercules Langrishe (26 May 1795)’ in ibid vol 9, 255.
15
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367; and Turner, above n 9. See also Foster, Modern Ireland, above n 12, Introduction, 264, who stresses
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political representation and self-legislating; India was about constraining commercial power and selfenrichment; and Ireland was about assimilation and discrimination against a religious majority. Their only
common trait was the (contested) role which the constitution played in imposing order and/or arguing for
liberty. Ultimately, Burke’s main concern focused on limiting arbitrary (ab)uses of political power be it
from a tyrannical monarch or a government of men as both could undermine the sort of stability a
community was seeking.
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See, eg, HC Deb, 10 April 1848, vol 98, cols 116-117 (Mr Drummond); ibid 11 April 1848, vol 98, col
153 (Mr O’Connor). For a general assessment of the perceived effects of imperial policies on ‘the
structure of power’ in nineteenth century England, British politics and society, see Miles Taylor,
‘Imperium et Libertas? Rethinking the Radical Critique of Imperialism during the Nineteenth Century’
(1991) 19 The Journal of Imperial and Commonwealth History 1, 1. For a more illustrative example
concerning the way martial law was applied in Jamaica and its perceived impact on the rule of law
tradition, see Kostal, above n 19, Introduction.
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2.2 Revolution and republicanism: Seeking a new constitutional order
The economic pressures of the 1790s French wars had brought rural discontent 19
and Irish constitutional opposition to Britain to a head, enticing advocates of
parliamentary reforms such as the United Irishmen to become constitutional
revolutionaries. As predicted by Burke, French ideas combined with the old
Commonwealth doctrine of resistance to tyranny, as illustrated in their oath and
catechism: ‘What have you got in your hand? A green bough. Where did it first
grow? In America? Where did it bud? In France. Where are you going to plant it?
In the crown of Great Britain’. 20

Described by Dublin Castle as ‘insurrections’, violent protests had begun in May
1793 taking the form of anti-militia riots, resurrecting the old agrarian grievances
of food prices, tithes, taxes, and Church dues. While rural agitation had previously
occurred in the North East, the widespread nature of the riots and the extent of the
violence used by both sides were this time overwhelming. These marked in Ireland
what some historians called the end of the ‘“moral economy” – that balance, that
tacit understanding, between governors and governed – which had characterised
previous disturbances in Ireland’. 21 A bustle of agrarian oath-taking secret societies
– Oakboys, Steelboys, Whiteboys, Tightboys, Peep of Days Boys, and Defenders –
burgeoned. While their initial role was to ensure shared territorial protection or
aggression against whomever the enemy was defined as (Protestant farmers or
landlords, Catholics, Anglican tithe-gatherers), 22 they quickly came to represent a
parallel system of law, and embody dissatisfaction with British rule by means of
violent agrarian protests, seeking a change in the law and the Administration. 23
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In 1796, the Insurrection Act granted the authorities a set of sweeping powers,
restricting the ownership of arms and making oath-taking and administering
punishable by transportation and death respectively. 24 Later that year, habeas
corpus was suspended because the government feared a French invasion to support
Irish rebellion. By 1797, one-seventh of prosecutions at Assizes concerned political
offences although the conviction rate remained below 30% due to the reluctance of
Catholic jurors to convict their religious peers, 25 and problems of intimidation of
witnesses by members of secret societies. 26 Catholics’ disaffection as the Irish
historian and essayist Lecky recorded ‘no longer [defined itself as] a Catholic
question, but [as] a national question – the freedom of Ireland’. 27 Constitutional
opposition in the Irish House of Commons was almost non-existent. Grattan, the
leading figure of (Protestant) Irish patriotism, 28 had seceded from Parliament
following his incautious advice to Lord Fitzwilliam, Lord Lieutenant of Ireland, to
dismiss influential conservative office holders. 29 By the time the 1798 rebellion
arose, sedition was rampant and the language of radicalism had already taken root
in the reiteration of the old sectarian identification that Burke had cautioned against
in his Tract.

In 1798, the idea of another French invasion to bring about radical reforms in
landholding and thus destabilise England was used by the United Irishmen to gain
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support from the rural classes. United Irishmen, like Wolfe Tone 30 who campaigned
for the effectuation of a radical parliamentary reform to allow for the complete
emancipation of Catholics were arrested and tried for treason and/or sedition,
following a failed revolution. While the taint of treason attached to the men allowed
the British government to shut down the United Irishmen Society, it marked, as
Foster incisively observed, the turning point where radical identification began ‘to
fuse with nationalism, in the sense that the establishment was defined as English’;
and the birth of ‘Irish martyrology’. 31

The legal mopping-up of the abortive 1798 rebellion ended in 1801, by which time
the government had already decided to dissolve the Irish parliament, and
constitutionally unite Ireland and England under the Act of Union. The Act was ‘a
structural answer to the Irish problem’ that sought to act as ‘a constitutional brake’
on any attempt to secede from the Crown, or achieve Catholic emancipation. 32 It
meant the end of Irish parliamentary independence, namely the re-assignation of
Irish parliamentarians to Westminster with a restriction to 100 representatives. As
Dicey later reported, it was for many little more than ‘a mad scheme [that] lacked
all the element of free consent between independent contracting parties that lies at
the basis of every genuine contract’. 33 It set the tone of Irish nationalist politics
until 1922, embodying the religious divide of Irish politics, ‘the thing to be for or
against’. 34 Its imposition, which many had resisted and defied, 35 once more raised
the question of the legitimacy of the law in Ireland to which Burke had previously
alluded in his Tract. In 1803, Robert Emmet once again hoisted the flag of
rebellion. 36 Following his arrest, he took his place in the pantheon of Irish
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nationalist martyrology, 37 his defiant speech from the dock subsequently being
embraced by the Fenians in 1868, Casement in 1916, 38 and by a plethora of later
nationalist republicans. 39

A distinctive feature of criminal law in nineteenth-century Ireland was the almost
continuous stream of emergency legislation that aimed to control radical dissent and
Ireland’s parallel system of laws. Coercive laws reached their apogee in the early
1830s, on account of the ongoing divisiveness of the 1790s, the shift from breadnexus to cash-nexus, 40 further rural protests over the payment of Church tithes; and,
more importantly, Daniel O’Connell’s growing popularity as the leader of the
Catholic nationalist emancipation movement. 41 Coercive legislation was a brake on
the legitimate political actions of O’Connell’s monster meetings – the quintessential
mass popular expression of Irish politicisation of discontent –, 42 his call for the
Repeal of the Union, and the restoration of the Irish parliament. These laws varied
in duration and severity and can be broadly divided into six categories: restriction
of movement and possession of arms; suppression of public meetings; restrictions
on publications; levying of compensations from localities; amendments to criminal
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trial procedures; and suspension of habeas corpus. 43 Successive governments hoped
that the combination of the ordinary law with coercion would be a more efficient
mechanism in yielding respect for law and order, and undergirding British rule. 44

The fairness of the law and the equal administration of justice were key points of
contention. In his address to the Commons in 1823, Lord Brougham, supporting a
‘Petition of the Roman Catholics of Ireland complaining of Unequal Administration
of the Law’, highlighted the differences between the application of the law in
England and in Ireland:

Justice is not equally administered to all classes in Ireland. . . . The law of England views the
subject of the realm as brothers, and the King as their common parent; but the law of Ireland
holds a language widely different. It marshals man against man, faction against faction, sect
against sect. 45

Brougham’s speech enumerated a number of queries that essentially raised the
question of whether or not the rule of law existed in Ireland; a point raised by many
legal commentators throughout the nineteenth century. 46 Jury trials, specifically,
were subject to a number of irregularities, including the packing of the jury, on the
basis of religion. 47 Officers of the law – sheriffs and sub-sheriffs – were influenced
by religious prejudices and susceptible to pressure in the constitution of the jury
panel. The Magistracy itself, he further asserted, was partial in the manner in which
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it dispensed the law among the different religious constituents. 48 And when added
to the question of Repeal, it was inevitable that challenges to the sovereignty of
British law in Ireland would arise.
In the late 1840s, the Young Irelanders, a splinter group of Daniel O’Connell’s
Repeal movement made up of young journalists who started The Nation newspaper,
established the Irish Confederation, and campaigned more belligerently for the
Repeal of the Union through legal and constitutional agitation. 49 Their political
ideology based on a spiritual rebirth of Ireland’s history as the shared narrative of a
racial community struggling for independence against British domination, 50
attracted prominent moderate MPs like William Smith O’Brien. 51 It was, however,
to suffer from the same political divisions that they had initially created in
O’Connell’s Repeal movement when the extremist Young Irelander, John
Mitchel, 52 left the group to set up his own newspaper, the United Irishman.
Mitchel’s rhetoric was separatist, revolutionary and republican in tone. The 1846
famine, and the failure of the government to address it, provided him with the
rationale for challenging the legitimacy of the Crown and its laws through a series
of seditious articles published in the United Irishman.

2.3 1848, A year of revolutions

48

Ibid 22.
Foster, Modern Ireland, above n 12, Introduction, 313. The political tension between O'Connell’s Old
Ireland and Young Ireland climaxed in early 1845, when the former rejected Peel’s Irish creation of the
non-denominational university colleges, known as the Queen’s Colleges, Boyce, above n 13, 85-86.
50
Foster, Modern Ireland, above n 12, Introduction, 312.
51
William Smith O’Brien (1803-64), MP, Repealer, advocated religious equality, industrial development,
and franchise extension. He boycotted Parliament in 1844 during the trial of Daniel O’Connell, and was
imprisoned in 1846 for twenty five days for refusing to serve on a non-Irish committee. O’Brien was
critical of the Whig’s laissez-faire policy regarding famine relief, and a strong supporter of legitimate
constitutional agitation opposing John Mitchel calls’ for the use of violence. He was tried unsuccessfully
for sedition in May 1848, see below n 116, before his conviction for high treason after his involvement in
the 1848 July insurrection, see below n 31, Chapter 7. Sentenced to death under the Treason Act 1351,
O’Brien was transported to Van Diemen Island following the introduction of special legislation, the
Transportation for Treason (Ireland) Act 1849, 12 &13 Vic, c 27 (‘Transportation Act’), when he refused
to petition for commutation, Richard Davis, ‘William Smith O’Brien’ in DIB, above n 9, vol 7, 97; and
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Many scholars, including contemporaneous ones, have explained 1848 in terms of the
dissemination of liberal and democratic ideas. Others scholars, alternatively, have
highlighted the inflexibility of contemporaneous political and legal institutions. Relying
on various theoretical frameworks (eg, Marxist, sociological modernisation theory),
they argue that the institutions of the state were increasingly unsuitable, unable to cope
with the societal problems that industrialisation was causing. Others again have instead
asserted that while ideas and institutions undoubtedly contribute to our understanding of
the conditions that led to the 1848 uprisings, they fail, however, to explain their initial
timing, their almost perfect simultaneity, or regional distribution. They maintain that the
economic factors that preceded the crises also have an important role in explaining the
unprecedented social and geographical scale of 1848. 53

Whatever the specific causes, the roots of the 1848 revolutionary crises can be traced to
the unparalleled changes that occurred between 1789 and 1848. By any measure, it was
a period of unprecedented socio-economic change, characterised by exponential growth
and the associated rise of industrialisation, urbanisation and internationalisation of
trade. The era witnessed the hockey stick trajectory of industrial capitalism and the rise
of the social and political beliefs and the scientific, philosophical and technological
paradigms which underpinned and legitimised it. 54

The economic upheaval at the heart of the transition from an agrarian to an industrial
society displaced a vast stratum of workers from their largely rural subsistence existence
to the mills and factories of Western European emerging conurbations. The rapid rise in
population and associated demographic upheaval, due in part to immigration from the
country to cities, led to wage deflation, price inflation, and a long term deterioration in
the working classes’ standard of living. On the other end of the spectrum, with the
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exception of France where a peasant revolution had already taken place, the landed
aristocracy still held its foothold at the top of the social pyramid. In Britain, specifically,
the peerage continued to hold the greatest concentration of wealth, although their
incomes were increasingly dependent on industrial investments, stocks and shares, and
the property developments of the bourgeoisie. 55 The middle classes were in the
ascendency, becoming more politically prominent with their policy agendas and
aspirations increasingly reflecting the emerging utilitarian individualist ideas of the era.

Across Europe, newspapers, literary and political periodicals flourished. The rapid
development of mass communication challenged the right of absolutist mainland
European states to control the political platform through the censorship of newspapers
and political associations. Literacy was on the rise resulting in an unprecedented growth
of participation in the public sphere. More people could not only discuss but also
wanted to debate, read, and become more involved in public affairs. This resulted in
more coherence in public opinion which in turn crystallised the ability to form
oppositions groups to conservatism. Liberals, Radicals, emerging nationalist groups,
and new political factions – labour, “socialist” 56 movements – increased. The
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concept of ‘agrarianism’ which originally referred to anything relating to land, but, by the early
nineteenth century, became associated with any movement that interfered with property customs, ibid
262-263. The term agrarianism, however, not only did not express, but expressed in fact the opposite of
what many nineteenth century reformers aimed to do, namely the socialisation, communality, collectivity
of land, hence the need for a new vocabulary which would express these new ideas, ibid 263. For another
perspective on the conceptual roots of socialism and communism and their differences with liberalism,
see Hobsbawm, Revolution, above n 53, 240-245.
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population was becoming more politically informed if not more economically
empowered.

The sense of disempowerment was further aggravated by the severe economic recession
of 1845 when an almost perfect storm of poor harvests, ensuing famines, price inflation,
unemployment, and downturn in the trade cycle, led to a resulting wave of bankruptcies
that sparked a credit crisis in Europe. In real terms, the economic well-being of the
labouring poor was worse than ever with the labouring classes assigning fault to the
unfettered hand of free enterprise, and free enterprise in response blaming the remnants
of the old feudal system.

In addition to the growing pains of the Industrial Revolution, the smoke of previous
revolutions hung in the air. The historical memory of the 1789 French revolution,
coupled with two subsequent waves of revolutions in the first quarter of the nineteenth
century, 57 coalesced with the Romantic cultural movement to prepare the revolutionary
terrain. The events of 1789 continued to be portrayed in an idealised manner, a panacea
for the transformation to a better society. The earlier revolutionary movements also
created the professional radical dissenter, what Rapport calls the professional
revolutionary, a person who does not necessarily create the crisis but who is on hand,
ready to take advantage of a crisis to usurp the established order. 58
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The turmoil of 1848 had been predicted by many, aware that new ideas drawn from the
social imaginaire of an emerging proletariat could ignite a new type of radicalism and a
new mode of revolution. 59 The complexity of this phenomenon lay not only in the fact
that a number of revolutions took place in a number of regional and national settings,
but in the fact that they interacted. 60

Hobsbawm points out that in the 1840s, the world was ‘out of balance’ and the
technical, economic, and social forces unleashed in the previous half-century, and their
institutional consequences had yet to be played out. 61 The 1848 Revolutions impacted
countries in different ways largely because of their respective social, economic and
political structures. Yet all had strikingly common features. They took place at almost
the same time. It was the springtime of the peoples, the Völkerfrühling, the time when
political authority exercised by the dynastic governments of Europe was challenged. It
was a time when, with the exception of France, the very form or existence, as well as
the political and social structures, of states were called into question, with Italians,
Germans and Hungarians, for instance, promoting their nascent nation-state
aspirations. 62 People had been testing the limits and the capacities of the old world to
resist since the early 1830s, if not before, with mass meetings calling for constitutional
reforms in Ireland, England, and Galicia. But the spark of the 1848 Paris Revolution
raised the question of how Europe, this time, was to be governed. 63 Many recognised
that democracy, which had been achieved in the new world, now seemed inevitable in
the old world. 64 Western and central European countries, including those not affected by
the revolutions like Belgium, faced the prospect of constitutional overhauls,
underpinned by calls for an extension of the franchise. 65
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In England, despite the press summarily reporting the confrontation between Italy and
the Austrian Empire as claims by the masses seeking respite from a despotic empire, 66
the government was concerned that Italy’s challenge to Austrian authority would spark
a French intervention that could lead to another European war. 67 Paris had raised arms
against Louis-Philippe’s constitutional monarchy, forcing him, on February 24, to
abdicate in favour of a provisional Republican government led by Lamartine. The
volatile situation in France had sparked a wave of protests across the European
continent that called for a new social order through the medium of constitutional and
parliamentary reforms. Broadly speaking, these involved: the freedom of the press,
legislative assemblies and local administration, and tax reforms, 68 and the right to work
and a social and democratic republic. 69

As mentioned above, newspapers and mass political rallies were becoming the most
influential models of popular debates throughout Europe. In England, public opinion,
stirred by Benthamite ideas, was increasingly seen as a social force that could
potentially subject power to oversight. The events led to a cacophony of different
reactions. 70 Liberals writing in the Times, the Westminster Review and the Economist,
argued that the 1848 French revolution was due to economic causes: there had been too
much speculation, an undue focus on protectionism, and a failure to respond to market
forces. And while France had considered measures like the anti-corn laws, it ‘did not
have a Peel’ who could have brought about economic rejuvenation. 71 The hopes and
fears of the 1848 French revolution were expressed by Lord Brougham and John Stuart
Mill in two major essays. 72 For Brougham, the February revolution was a ‘catastrophe’
66
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of unparalleled comparison in ‘the history of nations’ 73 which threatened social order
and all governments, especially ‘popular ones’. Brougham had spent his life advocating
the Whig views of the gradual, popular, balanced British constitution, and defining its
opposites, democracy and despotism. He foresaw the ‘newfangled notion of
nationalism’ as a political force in the events of 1848 which he argued, was against the
spirit of treaties and would only inflame the passions of linguistic and religious
minorities, and threaten ‘central sovereignty’. Leaving aside the question of protecting
property, Irish demands for parliamentary sovereignty should thus be opposed as it was
stoked by nationalism, and represented a back door threat to British sovereignty. 74

Mill, on the other hand, saw the 1848 French revolution as a unique world historical
event and rejected Brougham’s pessimistic diagnosis regarding its causes and likely
impact. 75 The uniqueness of the event, he posited, lay in the disinterested gesture of its
perpetrators and not in its irrationality or inexplicability. 76 While Brougham was
disdainful of the empowered masses, Mill saw the emerging idea of equality as a moral
positive which benefited the community at large by stimulating creativity, individuality,
and by definition, diversity. For Mill, the events in France offered the possibility of
reshaping social relations in a manner which would see private interests and personal
malignancies give way to cooperation and individuals rising above their private interest.
Nationality, he contended, provided a relief against the arbitrary power of the illiberal
anti-national Empires, and in this regard, international treaties and the law of nations
could be amended like other laws in response to change. 77

Liberalism (‘liberal principles’) and nationalism were two of the most powerful political
ideologies that drove the times. Nationalism was personified by the rise of Youth
movements in the aftermath of the 1830 revolution, originally inspired by Mazzini’s
Young Italy. It was quickly followed by a plethora of similar groups, Young Poland,
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Young Switzerland, Young Turks, Young Czechs, and Young Ireland among many. 78
These groups signalled the fragmentation of wider European revolutionary movements
into more focused national agendas, albeit characterised by similar tactics and
approaches. 79

In tandem with nationalism was a more radical aspiration, espoused by diverse groups
who divided themselves broadly into radical-democrats and those with more socialist
tendencies. It was mostly made up of intellectuals, a lower middle class disillusioned
with the limits of the old order, and an emerging industrial working class and labouring
poor who looked to political reform (specifically the extension of voting rights) as a
mechanism to address widespread administrative corruption, 80 and improve the
economic well-being of people. 81

Radicals advocated a different, more popular, form of distributed power, drawn from
the constitutional model of the 1789 French Revolution, that argued for the
decentralisation of government power, with democratic local government controlling
municipal property and elected officials replacing bureaucratic decision-makers. 82 In
mainland Europe, radicalism was primarily republican in tone and socialist in ideology.
In Britain, however, radicals continued to be part of the Liberal party, mainly because
the petty bourgeoisie and peasants did not exist there as a class as opposed to France or
Ireland. 83 Those who advocated a more socialist stance rallied around the programme of
the Chartists and its People’s Charter. 84
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The 1848 Paris Revolution gave a new impetus to the labouring class, to contemplate a
‘changed society’ based on a principle of co-operation rather than competition,
collectivism as opposed to individualism. It would be a pragmatic, albeit socialist,
alternative to the status quo rather than a lofty utopian ideal of a free society. 85 In
Britain, such pragmatism founded on universal suffrage, however, was viewed as
incompatible with the maintenance of good order. 86 The fear of a Red Republic, 87
articulated in France as social republicanism, struck at the heart of the British middle
class. The angst of a proletariat rising through the medium of universal franchise was
sufficient to prevent the (mostly liberal) middle classes from supporting a revolution. 88

Legitimised in their political and economic outlook by the earlier work of Adam Smith
and David Ricardo, Liberals continued to use these elegant and comforting arguments,
along with the emerging utilitarianism to make the case for free enterprise, punctuated
by occasional interventions justified on the basis of the utility of the common good.
Their aspirations unobstructed by universal suffrage withstood periodic assaults by the
lower middle class. Yet in 1848 England, the middle-class continued to have an
entrenched fear of revolution. The thought of it was simply politically intolerable, just
as it had been in 1795. While many recognised the inevitable widening of the franchise
due to the ascent of the working class onto the political stage, they remained worried by
the prospect of democracy which they viewed as a ‘prelude to “socialism”’, and the
consequential preferencing of labour over capital, of collectivism over individualism. 89

1848, Hobsbawm declared, was the time when the ‘bourgeoisie ceased to be a
revolutionary force’ in Europe. In Britain, it was the time when moderate liberals
85
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realised that revolution was dangerous, and that their aspirations – especially their
economic well-being – could be met without resorting to revolution. 90 The choice was
no longer between the old regime (aristocracy and clerical authority) and the forces of
progress (republicanism, anti-clericalism) but rather between order (the institutions of
the state, commerce, trade, and industry) and social revolution.91 As a force, the
labouring class were spent, usurped by the inertia and self-interest of the middle classes.
They were left to express their discontent through the radical slogans of a few (middle
class) commanding orators, like the Chartist Fergus O’Connor or the Young Irelander
Mitchel, and newspapers, such as the Northern Star or the United Irishman. They
became the voices of the disenfranchised, of those who were left behind by the steaming
march of industrialisation and nascent capitalism; a labouring class (industrial or
peasantry) that had virtually no leadership or organisational skills.92

In most European states, 1848 strengthened the power of the executive state in relative
terms for a variety of reasons. The revolutions had more or less failed. The fear of
revolution had been confronted and overcome, and the traditional limits on executive
power had been lessened by the rise of the middle class from economic to political
prominence. 93 The rulers, as de Tocqueville noted, were now centralisers. After the
1830s revolutions, they realised, he observed, what Mirabeau had already grasped in the
aftermath of the 1789 French Revolution: the exercise of power would be facilitated by
destroying established types and divisions of authority, and influences, synthesising
them into a central power, leaving the executive state regnant.
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As a result, the state

apparatus of authority was more than sufficient in 1848 to suppress any threat of
revolution. The 1848 revolutions left the executive state sovereign. 95
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2.4 1848, Turmoil in the British Isles
The year 1848 brought political turmoil in the British Isles. 96 A confluence of events
took place in February-March, which after reports on them were made to Parliament,
would prompt the legislature, in April, to resort back to the Pitt era, in agreeing to
strengthen the hand of the executive. By February 1848, Ireland had entered its third
year of localised famine which drove many into forced exile in search of a better life
while others were left behind dying of starvation. Irish parliamentarians in London were
tirelessly calling for economic intervention in the shape of better poor laws; 97 all left
unanswered by a liberal government that had adopted a laissez-faire approach in the
face of the industrial revolution. 98 Forced ejectments on the order of absentee
landlords 99 were taking place on a daily basis fuelling social turmoil. Paupers’ houses
were closing, forcing the masses to resort to stealing food. In some counties, resistance
against ejectments led by secret societies that fought for tenant rights to property were
becoming more organised and increasingly violent. Criminality was on the increase; and
the government, following a speech from her Majesty, thought it best to respond by
proposing, in the last months of 1847, a Bill for the better Prevention of Crime and
Outrage (Ireland), better known as the ‘Irish Coercion Bill’. 100

Ireland was captivated by the 1848 French Revolution. As Charles Gavan-Duffy put it:
‘Ireland’s opportunity, thank God and France, ha[d] come at last!’ 101 Shared political
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affinity rooted in historical assistance was holding the promise of renewed hope for the
establishment of a Republic; and if not, at least the repeal of the Union. While this
affinity turned out to be of little strategic consequence, public meetings and
demonstrations 102 were organised in support of the French cause where speakers, like
Smith O’Brien and Meagher, 103 associated with the Irish Confederation movement,
challenged the sovereignty of British law, calling for radical social and political
changes: ‘an Irish Parliament; an Elective Privy Council; an Irish flag; a national Guard;
social security and protection; and the control of all offices, taxes, and public
institutions’.104

Speeches that rhetorically relied on the language of natural law were reported in the
popular press which was becoming gradually proactive in the calls for a more
nationalist stance. 105 Like radicals throughout Europe, the editor of the newly founded
United Irishman, John Mitchel, attached tremendous significance to the events taking
place in Paris, reporting them in detail on a weekly basis. Perturbed by the failure of the
Confederation to confront the Governor General of Ireland’s policies, he and his coeditor, had withdrawn from the Confederation and set up their own journal to advocate a
more militant revolutionary position towards Irish independence. 106 In his editorials,
Mitchel progressively widened the nationalist agenda to consider new socio-economic
policies by using the Irish famine and advocating a new rent-scheme based on passive
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disobedience and defensive action 107 that could potentially grow into an insurrection,108
at a time when delicate negotiations to secure the passage of the Landlord and Tenant
(Ireland) Bill were taking place. 109 The famine, as far as many Young Irelanders were
concerned had dissolved society, exposing landlordism both economically and morally.
Independence for the farming class was viewed as an essential precursor to national
autonomy as it would provide the economic momentum that would ultimately power
successful independence. It was the basis of national independence. Mitchel strove to
prod the government into taking coercive measures that would potentially undermine its
authority and thus incite the populace to awaken from its political apathy. 110

In the United Irishman’s opening edition, Mitchel had led a ferocious attack on the Earl
of Clarendon, Ireland’s Lord Governor General, informing him, in no uncertain terms,
of the political programme of his newspaper, and daring him to prosecute him for
sedition. 111 The letter provoked a stark reaction in the House of Lords, aware that radical
political dissent leadership came initially from (nationalist) newspaper editors and
journalists. This was not a ‘casual article’ and the ‘language of this newspaper’ was not
of a ‘common kind’. It was calling for open rebellion, promoting public unrest, and the
destruction of everything that was English in Ireland. 112 But, it was the speeches
delivered by Smith O’Brien and Meagher on March 15 at the Confederation meeting,
convened for the purpose of approving an address to the French Republic, that most
alarmed the British establishment. 113 In his address, Smith O’Brien had called for the
formation of an Irish brigade in America; a National Guard in Ireland of three hundred
thousand armed men; fraternisation with the police, the soldiers, the French, and the
United States; and told engineering students to study strategy to become the sappers and
miners of the future Irish army. 114 Meagher had stated that should the Queen refuse to
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call for an Irish Parliament, ‘it would be our duty to fight, and fight desperately’, and
‘“then up with the barricades”, and invoke the God of Battles’. 115

As a result, Smith O’Brien, Meagher, and Mitchel were arrested for seditious libel and
sedition, and then released on bail. Mitchel was charged with having printed on
February 19, March 4 and 18, seditious articles entitled ‘Striking Terror’, The French
Fashion’, and a Letter to Lord Clarendon as Executioner General and General Butcher
of Ireland’ that had ‘a tendency to inflame the minds of the people, and excite
discontent’; while Smith O’Brien and Meagher were both indicted with having spoken a
seditious speech ‘calculated to excite unlawful opposition to her Majesty’s government’
at the Confederation Meeting. 116
The indictments triggered a cavalcade of more inflammatory articles from Mitchel. 117
Prior to these, he had addressed the crowd, outside the police Head Police-office,
admitting provocatively that he had written seditious article and would continue to do
so, and incite people to rebel. 118 In unison, Meagher had added that this would also be
his sole aim.119 More incendiary articles such as ones mocking ‘The Office and Duty of
the Jurors Trying “Political Offences” in Ireland’, 120 ‘How to Make Gunpowder’; 121
three ‘Easy Lessons on Military Matters’ teaching the basics of organisation, 122 arms
and drilling followed suit. 123 But it was the extravagant language of an article published
in The Nation, claiming that ‘Ireland’s necessity demands the desperate remedy of a
Revolution’ 124 that startled the House, when brought to the attention of the Secretary to
Ireland in the Commons on April 4. 125 The day before, Lord John Russell, the Prime
Minister, had indicated in the House that he was of the view that the use of
inflammatory language, which he believed was partly caused by the men involved in
115
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leading the Repeal cause, the distress caused by the famine over the last three years, and
the recent excitement of the events in France and in the rest of Europe, were sources of
‘considerable anxiety’. This raised great concerns, especially when that sort of language
was now accompanied by overt acts of rebellion and more importantly ‘openly avowed
by the press . . . with a view of creating a civil war in Ireland’. 126 On April 5, the editor
of the Nation, Charles Gavan Duffy, confirmed in a public address that a delegation led
by Smith O’Brien had gone to Paris, seeking support from the provisional French
government to establish a republic in Ireland. 127

In London, riots taking place in Trafalgar Square, where people had assembled illegally
to petition Parliament for the total and immediate abolition of the income-tax,128
threatened the urban middle class. Economic distress and unemployment were still on
the rise following the collapse of the railway share market the previous year, major
company failures, and another poor harvest. Disaffection among the lower and the
middle classes granted Chartism a new lease of life. 129 Inspired by the French social
revolution, the Chartists were now marching en masse petitioning the government for a
social Charter. ‘The bugbear’ of a Chartist monster meeting of over 300 000 men,
which many believed would spill into a revolutionary movement, was planned for April
10 in Kennington Common. 130 It was perceived as a display of physical force whose
intention was to overawe the government and force it and Parliament to adopt new
social measures and parliamentary reforms. 131

Calling for a sense of restraint and morality in the name of class and a sense of
Britishness, an unrelenting press campaign “publicising” the security measures
necessitated to maintain public order, trade and industry, painted the meeting, and inter
alia Chartism, as illegal, untrustworthy, ‘criminal, unconstitutional, un-English, and
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most damning of all, Irish’. 132 Mounting fear that Repeal dissent would spread to the
Chartist movement through the Irish diaspora, and undermine the monarchy, was
disseminated throughout the month of April in many newspapers. 133

The authorities were particularly concerned with Irish migrant communities, a socially
diverse group that could, however, potentially unite under the banner of ethnic identity
in support of the nationalist venture. 134 Irish migrants in the Americas were willing to
provide external financial assistance and armed intervention in a bid to fulfil their desire
for expanding its republican liberty model abroad. 135 In addition, realising that they
were bearing the brunt of the Whig liberal trade and penal policy reforms, the colonies
erupted: protests against increased transportation were organised in the Cape, New
South Wales, and Van Diemen’s Land; riots and rebellions broke out in Canada and the
West Indies; and Jamaica and British Guinea were facing a severe financial crisis. 136

All of this was occurring while Lord Clarendon, Ireland’s Governor General, was in
constant daily communication with Sir George Grey, the Secretary of State, and Lord
John Russell, the Prime Minister, 137 reporting the open mass manufacturing of pikes and
formation of rifle clubs; and that ‘DUBLIN WAS WITHIN A FEW MINUTES OF AN
INSURRECTION WHICH ITS GARRISON OF TEN THOUSAND TROOPS
WOULD BE UNABLE EFFECTUALLY TO PUT DOWN’. 138 Anxious at the rising
‘determination to rebel’ (sic) and the ‘almost total absence of law for repressing
sedition or checking revolutionary preparations’ that were now taking place publicly
and with impunity, he was relentlessly lobbying the Cabinet for extra-legal powers. 139
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Political dissent in Ireland has a long and complex history. Surrounding historical
events from the late 1780s, as Edmund Burke feared in his Reflections, may have
transported radical ideas which may have influenced existing political radicalism borne
out of years of discrimination, anchored in the Penal Laws against Catholics in Ireland.
Challenged by the revolutions of 1848 which, once again, transported new radical ideas
that may fuel the embers of Irish republicanism and threaten its sovereignty, Britain
faced a defining political moment in its constitutional history. How the liberal Whig
government rose to the Irish constitutional threat that a revolution might bring to Ireland
depended on the belief it had in the confidence and superiority of its own political and
social achievements. 140 ‘A confidence and superiority’ which Grainger argues ‘went
back through Burke [and others] who first identified the dominium politicum et regale
in

the

fifteen

century’. 141
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CHAPTER 3

LEGAL AND IDEOLOGICAL BACKGROUND OF THE TREASON FELONY
ACT
AND OUTLINE OF THE LEGISLATIVE SCHEME

Introduction

While the 1847 general election had left the Whig government with an overwhelming
majority in the House, the government was acutely aware of the gathering storm clouds
in Europe, the deteriorating economic conditions in Britain; and the potential for Ireland
to become a flashpoint for radical upheaval. Faced with repeated calls to rein in the
increasingly radical rhetoric of the Young Irelanders, and a concern that it would spread
through the Irish Diaspora to embolden the Chartists, the government urgently sought to
dilute the growing impact of Confederate mass meetings and muzzle the increasingly
virulent Irish nationalist press. The mechanism it proposed to maintain order in the
United Kingdom was to amend the existing treason laws through the introduction of the
Act for the better Security of the Crown and Government of the United Kingdom.

The overall aim of this Chapter is to contextualise the making of the Treason Felony
Act – the focus of Chapters 5 and Chapter 6. In that respect, the objective presented
here, is fourfold. The Chapter will first provide an overview of the general legal
principles and framework of treason law prior to the enactment of the Treason
Felony Act so that the changes the Act made to the interpretation and application of
treason law in Ireland may be understood. It will then furnish a synopsis of the preCabinet exchanges between key members of Cabinet in order to illuminate the political
considerations that informed the government’s position during the debates in the
Commons. The Chapter will also explore the Whig ideology of regulated liberty and
Whig concept of constitutionalism that informed the government’s stance on regulating
radical dissent during the parliamentary debates. This will be followed by a succinct
examination of the platform of popular constitutionalism, drawn from ancient
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constitutionalism, which the Opposition used as a vehicle for arguing that the Act
undermined the legitimacy of the state and its stated commitment to the rule of law. The
Chapter will conclude with an outline of the Bill for the better Security of the Crown
and the Government of the United Kingdom that was submitted for consideration to
Parliament in April 1848.

3.1 The origins of treason law
Treason is ‘a crime which has a vague circumference, and more than one centre’. 1 The
multiple facets of treason are reflected in the type of hyperbolic language that statutory
and common law use to define it. In most jurisdictions, treason is viewed as the
reflection of political undercurrents. It is considered as the primary offence against
public order in that the law of treason provides the means by which the state can restrict
radical political dissent and challenges to its sovereignty. 2

The concept of treason first appeared in the laws of Alfred as ‘if any man plot against
the King’s life, of himself or by harbouring of exiles, or of his men, let him be liable in
his life and all that he has’. 3 At its core, lies the concept of betrayal of the realm (seditio
exercitus vel regni). 4 The law in England in the Middle Ages commonly spoke of
treason (traditio or proditio) or sedition (seditio), while the feudal system, for its part,
spoke of forfeiture (forisfactum), felony (felonia), or infidelity (infedelitas). 5 Treason in
the medieval period was premised on the concept of allegiance. In that respect, it
involved offences that breached a vassal’s troth (pledge) that is, generally, adultery with
the lord’s wife or violation of his daughter, or forgery of his seal. 6

Following a renewed interest in Roman law in the twelfth to mid-thirteenth century,
treason was redefined as the crime of lèse-majesté (crimen laesae maiestatis) which
focused not so much on the actual harm caused to the King or a lord, but rather on the
1
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endeavour to plot harm, in imagining it – in ‘compassing’ it. 7 As power was
consolidated in the hands of absolute monarchs, subjects were expected to obey the law,
including unjust laws, if disobedience would disturb the peace or cause greater harm
than obeying an unjust law. 8

Bracton defined treason as ‘(1) any machination (or contrivance) of the death of the
King; and (2) the doing or procuring the doing of anything that tend to sedition against
the Lord King, or his army, or giving aid, counsel or consent to any who procures it’. 9
This characterisation provided the three main elements of treason upon which courts
would adjudicate: (1) any type of conspiracy that aims to disorganise the civil or
military government of the Crown; (2) aiding or consenting to such a conspiracy,
establishing that there are no accessories in treason, all participants, regardless of the
degree of their participation, even by their sole presence, are principals; (3) ‘treason lies
in intention just as much as in execution’. 10

Treason was first codified into English law in the elaborate Treason Act 1351 which
limits it to seven specific offences. It defined the three principal forms of treason as the
overt act of (1) compassing and imagining the death of a King; 11 (2) levying war against
the King in his realm; and (3) adhering to the King’s enemies, providing them with aid
or assistance within or outside his realm. 12 Hence, the first head of treason lies in the
mere thought, the intention; the second head lies not in the intention, nor in the
conspiracy or the preparations, but in the act of levying war alone; the third head lies in
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the traitorous practice of adhering. While the codification of the offences was an
improvement in the law of treason, their judicial interpretation was to become much
more problematic; leading, according to many scholars, to questionable decisions
specifically with regard to the elasticity which judges gave to the first two heads of
treason. 13 In the nineteenth century, judicial interpretations of the Treason Act 1351
continued to be divided into two categories: the first, imagining the King’s death; and
the second, levying war. 14

3.1.1 Imagining, compassing the King’s death

The first head of treason was interpreted constructively with considerable latitude. Early
judicial interpretations ruled that compassing was, for the most part, extended to all
formal attempts against the King, including rebellious resistance to government,
overthrowing the government, or compelling the King to influence his government. A
number of treason statutes were subsequently enacted throughout the reign of Henry
VIII to quell religious dissent. However, most of the decisions rendered were of dubious
nature because of the manner in which evidence was collected and the way procedural
rules were flouted. Most scholars now agree that the trials of that period amounted to
little more than administrative murders, of which the Privy Council and the House of
Lords were the instruments rather than the adjudicators. 15 These Acts were later
repealed by the Treason Act 1547 16 which set out new trial procedures, including the
two-witness rule to prove a charge of treason, 17 and a right to cross examination by the
accused. 18 The cases of Williams 19 and Peacham, 20 under James I, introduced the
element of making spoken words and written expression of opinion treason but were
subsequently dismissed in Pine’s 21 which ruled that mere words, however wicked, are
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not treason but simply sedition. 22 The Trial of Charles I itself marked a turn in the
interpretation of the law of treason insofar as Parliament could not convict the King of
compassing his own death nor convict his supporters, who conspired to restore him, of
imagining the King’s death. 23 The Parliamentarians had to fall back on the second head
of treason, that of levying war.

3.1.2 Levying war

Prior to the trial of Charles I, judicial glosses tended to include in their interpretations of
the law of treason, any insurrectionary violence, rebellious acts against Parliament,
popular riots; especially under the Treasons Act 1570. 24 By the turn of the seventeenth
century, there was a general propensity to consider political riots, born out of political
meetings that were held to resist government and at which it was agreed to take up arms
against government, as high treason. Those liable included all persons who were present
at the meeting, even if they did not participate in the raising of arms. 25 As a result, any
attempt by the people who used force ‘to effect any general public object, to resist any
law, or to carry any law, to force the government to any particular course, or to
accomplish any particular purpose in which the public was concerned generally’ 26 was
considered to be high treason. The ‘general public object’ became the essential
ingredient that would convert the riot into treason. It then extended to inciting a mob
and causing a riot. 27
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The above principles were consolidated and codified at the start of the eighteenth
century by Hawkins and Foster. 28 The result was that levying war applied to every form
of actual violence for the purpose of: ‘resisting the authority of government; coercing
the Privy Council, legislature, or executive; or effecting by insurrection any general
public object’. 29 Based on this interpretation, any form of insurrection, including framebreaking, riotous strikes, and political riots were construed as high treason; and all were
now covered by both heads of treason with the difference that the first head required an
intention while the second required an overt act. Nevertheless, while reinforcing the
relationship between the King and his subjects, judicial decisions under the Treason Act
1351 positioned treason outside criminal law, as it was interpreted as an act of violence
against the Sovereign rather than upon the subjects within the realm. 30

The political trials of 1795-6 in Ireland, Scotland and England stretched the law of
treason to its farthest construction. The Treason Act 1795 made perpetual by the
Treason Act 1817, covered all the treasonable offences laid in the Treason Act 1351,
and in the common law that attached to it – with the exceptions of political riots. 31 From
then on, treason included every compassing, imagining, inventing, devising, intending
to kill or harm the King, or to imprison or restrain him, or any conspiracy to deprive or
depose him; or to levy war against the King to force him to change his advisors, or to
levy war against both or either House of Parliament; or incite any person to use force to
invade the King’s realm. These must be carried out by an overt act or deed, or by an act
of publishing in print or writing. A conviction was based upon the oath of two lawful
and credible witnesses at trial. The sentence was the sufferance of ‘Pains of Death’, and
loss and forfeiture. In including for the first time, the conspiracy or intention to put
force on the King or either Houses of Parliament in the conspiracy of levying war, the
Act made the second head of treason not dissimilar to what we would now view as
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modern day terrorist offences; clearly asserting that the use of ‘force’, ‘constraint’, and
‘intimidation’ to coerce Parliament or the Crown to change its course was illegal.

Subsequently, the elements of treason remained, for the most part, unchanged until the
Treason Felony Act.

3.2 Pre-Cabinet consultations and the key architects of the Bill

One of the most striking features of the making of the Treason Felony Act is the
approach of the executive (Cabinet) to legislating and, more specifically, its influence in
shaping and formulating the legislative response to the perceived crisis in Ireland. A
group of free-trade liberals controlled the Cabinet 32 with the support of four others who
had significant estates in Ireland; two of whom were the most powerful members of the
Cabinet, Palmerston and Lansdowne. 33

From the start of the crisis, the government was acutely conscious that it had to put in
place a narrative and a legislative framework that would not only deal with the present
crisis but one which could respond to any similar crises in the future. 34 It was important
not to repeat the mistake made in 1817: the government of the day had failed to use the
crisis as an opportunity, and include Ireland, when introducing the Gagging Acts 1817
to control radical dissent, 35 which was at the root of the legal conundrum it now faced.

Aware that Ireland’s disaffection could ‘provoke ill-will, disturb legislation . . . and [is]
too clearly authenticated to be denied, too extensive to be treated by any but the most
32
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comprehensive means’, 36 Lord Russell, on March 30, 1848, circulated a memo to
Cabinet recommending a set of remedial financial, social and penal measures that he
hoped would contain any threat of insurrection and alleviate the rampant disaffection. 37
These included: (1) a Bill to control ejectments; (2) a rollover of the outstanding loans
to Ireland as already agreed with the Irish members of Parliament and the Chancellor of
the Exchequer, Sir Charles Wood; 38 (3) an allocation of ₤1 million in Exchequer
funding for public works famine relief projects; (4) the suspension of the Habeas
Corpus Act for one year; and (5) a new ₤400,000 per annum land tax to be allocated
towards the upkeep of the Catholic Church in Ireland. 39
The Cabinet initially agreed with all the proposed social and financial measures, 40 but
thought it prudent to delay the land tax measure to fund the Catholic clergy fearing it
would fuel further discontent. 41 However, with the exception of its more conservative
members, it did not agree to a suspension of the Habeas Corpus Act and the
establishment of courts martial on the basis that it would do more harm than good given
the protracted debates it would possibly raise in the Commons; especially in the context
of all the legislation that was currently under consideration. 42 Sir Charles Wood, in
particular, was mindful of the need to proceed cautiously in introducing such a robust
measure so as to secure support from the moderate Irish lobby within the House and to
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avoid the spectre of the measure being carried by English MPs over a large number of
opposing Irish members. 43

Lord Henry Palmerston, the Secretary of State for Foreign Affairs, on the other hand,
suggested a more realpolitik approach. While a request for additional powers and a
suspension of habeas corpus from the Commons may be more easily obtained if it were
accompanied by some remedial measure, it would be best, he submitted, to wait for a
‘stronger’, a ‘more stateable’, ‘a more public’ case of sedition. Cognisant that the public
and the House, were not as yet fully aware of the actual threat existing in Ireland, he
suggested that they should wait for a more propitious case which in prompting a sense
of crisis would secure the backing up of the House by an overwhelming majority. 44
On April 3, Viscount Robert Jocelyn, 45 acting on the knowledge of both Lord
Clarendon and Lord Russell, 46 petitioned the Commons, asking if it were not the duty of
the legislature to grant extraordinary executive power to the government to address the
emergency it faced, or else amend the law that permitted the current situation to fester.47
Seizing the opportunity, Lord Russell confirmed that the Cabinet had already examined
the law applicable to the current situation and should matters get worse, he would seek
from the House any extra power that the government may deem fitting. 48

Four days later on April 7, following the advice of the former Irish Chancellor – Lord
John Campbell – Sir George Grey stood in the House and introduced a Bill for the
better Security of the Crown and Government of the United Kingdom which aimed to
amend the old law of treason. A week earlier, on the eve of April 1, in private
correspondence with Lord Russell, Lord Campbell had suggested the introduction of a
new statutory offence, treason felony, to deal expressly with the Irish Question, and,
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also, to deal explicitly, and in the most chilling, calculated manner, with named
individuals:

Since we separated I have been turning in my mind the proper mode for dealing with the Irish
‘Confederates’ . . . After the opinions given by the Chancellor and the Attorney General in Ireland
all notion of prosecuting for high treason under the existing laws must be abandoned, and I do not
think that it would be expedient simply to extend 36 Geo. 3, c. 7. to Ireland. The Whig party
strongly (and I think reasonably) objected in 1796 and in 1817 to the new offences created by that
Act being made high treason, contending that we should abide by the old ‘Statute of Treason’, 25
Edw. 3, and when the punishment of death has been abolished in France for all political offences, a
clamour might be excited if you were to propose that Irishmen should now for the first time be
liable to be hanged, beheaded, drawn and quartered for what they have hitherto been allowed to do
with impunity. Besides, you have no desire to proceed against them capitally, and, prosecuting
them according to the forms prescribed in high treason you give them the last chance to escape.
My plan is this. Repeal 36 Geo. 3 and 57 Geo. 3 making it perpetual and frame a new Act for the
whole of the United Kingdom by which these conspiracies (a conspiracy to levy war, etc.) shall be
made felony punishable with transportation for fourteen years or life. Thus, while you would have
the glory of mitigating the severity of the penal code, you would be armed with the effectual
means of sending Messrs Mitchel, Meagher and Smith O’Brien to Botany Bay. 49

By its very nature, the scope of the Bill was broad and sweeping yet fit for purpose. As
the parliamentary debates unfolded, it became clear that the Act was designed to protect
and sustain the monarchy, its institutions, and the Empire against the consequences of
newfangled theories. 50 New ideas which supporters of the Act asserted, provoked
discontent between capital and labour by advocating equality of wages, guarantee of
employment, and the division of profits between employers and servants, 51 in the
process threatening the power of the established classes. The Act was also designed to
remove radical political dissent from the public eye altogether, by sentencing political
offenders to transportation. This was a politically calculated move that hopefully would,
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in the words of Lord Cremorne, ‘put a stop to the progress of sedition, and, above all, to
that longing after martyrdom’. 52
In many ways, the proposal was illustrative of the creativity and pragmatism that
characterised Victorian legislators when faced with laws that were still medieval in
nature, and the need for meeting the legal challenges of the times. The nature of
Victorian legislation, as pointed by Stebbings, was Benthamite, often reactive, and
passed to meet the immediacy of a situation while aiming to provide utility and
flexibility to meet future challenges. 53 The analysis of the debates suggests this is true. 54

3.3 Bounded liberty: Whig-liberal ideology and constitutionalism

Central to the position adopted by the Cabinet when responding to the threat to British
sovereignty, its law, and its institutions, was the role of Parliament in regulating radical
political dissent, and the way Whig-liberals conceived liberty and political power.

Still in transition from Whiggism, liberalism in 1848 was more a political attitude than
an identifiable political theory. It reflected a collection of sentiments centred on
common political, social, and economic ideals and values (‘liberal feelings’; ‘liberal
principles’), 55 that crystallised around common interests from the time of the Reform
Act onwards. 56 These imbued Whig liberals’ approach to exercising political power,
and in the debates were articulated around four main points: first and foremost, a
commitment to the rule of law tradition, specifically to the constitution and its liberties,
and the institutional mechanisms that underpinned the achievement of these liberties
(eg, limited government/‘parliamentary representation’, trial by jury, independence of
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the judiciary); 57 second, a belief in free-trade principles and ‘capital’, which they
believed would ultimately improve the conditions of the working classes; 58 third, a
commitment to laissez-faire ideology; 59 and fourth, a commitment to progressive social
and economic policies (eg, increase in wages) to ensure harmony between the different
classes and pressure groups. 60
By the mid eighteenth century, Parliament, as Blackstone observed, was becoming an
increasingly powerful setting for the constitutional doctrine that would permeate the
nineteenth century in the guise of parliamentary sovereignty. 61 Following the
emergence of one party majority rule in the Commons, 62 and under the influence of the
jurisprudence of sovereignty and the later utilitarian positivist doctrines, the law had
transitioned from the presumption of immemoriality to prescription; cementing its
position as legislative command. 63

At the dawn of the nineteenth century, Parliament had fully asserted its grip on
sovereignty. The American Revolution, Reid claims, had prompted the British ‘to think
sovereignty in new ways’. 64 Turning their back on ancient constitutionalism, it appears
that they adopted a model of ‘government by consent’, a constitution of legislative
command, whereby the exercise of arbitrary power was vested in the government and
constitutional liberties were relegated to the status of revocable grants from the
legislature. 65 The parameters of liberty were to be no longer defined by the
jurisprudence of liberty 66 but by statutes; 67 as exemplified in calls for the exercise of
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coercive powers against a surge in radical political dissent pursuant to external and
internal threats to British sovereignty from the 1789 French Revolution and the 1798
Irish uprising.

Not unlike the 1790s, the 1830s saw another significant growth of regulatory activity
against radical dissent that confirmed that liberty was at the mercy of whatever
limitations the legislature chose to impose on it. 68 Parliamentary sovereignty was further
strengthened by the decision of Lord Chief Justice Denman in the case of Stockdale v
Hansard. 69 In a defense of his position, published a number of years later in the
Edinburgh Review, Lord Denman clarified his position by stating that ‘the constitution
had lodged the sacred deposit of sovereign authority in a chest locked by three different
keys, confided to the custody of three different trustees’. 70 But, he added, the Commons,
like the Crown before in 1688, claimed ‘to enjoy the privilege of striking off the other
two locks, when, for any purpose of its own, it wishes to lay hand on the treasure’. 71

Since their inception, the Whigs had campaigned for the right to trial by jury, the right
to petition and the core freedoms – of speech, assembly, press, and religion. By
reaching into the roots of ancient constitutionalism and the common law to challenge
the Sovereign (and parliament’s) arbitrary interference over the course of the
seventeenth and eighteenth centuries, they successfully established a normative
framework that purported to guarantee the protection of fundamental freedoms; and,
concomitantly, equality for all before the law. This truism, many have argued, not only
portrayed England as a beacon of liberty and equality, but by exalting the common law
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as the custodian of liberty, it legitimised the Whigs as the great custodians of the
nation’s liberty. 72

Yet their confrontation with political radicalism in the 1790s revealed that not only did
the Whigs not have a monopoly on liberty, 73 but that appeals for the limitation on
arbitrary power could be conceived within the parameters of a different constitutional
framework, using a different language and types of arguments (eg, classical
republicanism and natural rights discourse). Paine, for instance, as Belchem indicates,
rejected the constraints of constitutionalism – and its then de facto identification of
political rights with property rights – as it was dominated by legalism and the language
of reason. 74 In the face of this ideological onslaught, Whig political vision found respite
in the writings of Edmund Burke. Burke had argued that, in certain circumstances,
radicalism had the potential to highjack the vocabulary of political liberty to fulfil its
own political agenda. And while his Whig conception of freedom was freedom from
arbitrary power, 75 he held the view that social order was premised on the preservation of
institutions and the security of the state over individual freedoms. Departures from the
constitution were thus warranted when the security of the state was threatened. Law can
be suspended, he contended, in cases of extraordinary circumstances to preserve the
political community. 76 To that end, he argued for the contingent restriction of liberties
based on circumstances (context), and their evaluation against an appreciation of social
order, social hierarchy, moral values, and restraint. In that respect, as argued by Turner,
Burkean reflections demanded that the ‘political liberal think critically about liberal
values and recognise that within the long tradition of Western liberal political thought
there has existed considerable strain between freedom and order, between liberty and
equality, between religious and racial toleration, and the desire for social conformity’. 77
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In the 1830s, the Whig-liberals continued to view themselves as the guardians against
the intrusive force of arbitrary power, acting as custodians of liberty, and brokers
between crown and the populace. 78 For others, such as de Tocqueville, however, liberty
had become little more than a ‘rhetorical device’ used by the Whigs 79 to imply an
unbroken link between the tradition of a glorious past and the present. 80 James Mill
noted the tendency of Whig governments to curtail liberty and characterised them as
‘trimmers’, ‘shufflers’, ‘blockheads’. 81 Whig political tradition advocated gradual
political and legal reform over radical change, a progressive evolution of the
institutions, leadership from the respectable man rather than from the advocates of
sectional groups. 82 Whig-liberals opposed newfangled notions or principles, 83 if they
meant a challenge to existing institutions but, yet, were prepared to extend the franchise,
in 1832, 84 to ‘responsible working men’. 85 They were generally sympathetic towards
home rule for Ireland but predicated on the British liberal state model rather than a
Catholic dominated theocracy. 86

They embraced the long tradition of representative government, and were willing to
build consensus between the executive and Parliament in the interest of political
stability and social order. Their adoption of utilitarianism fed their need for order,
legislative uniformity, and legal classifications in the face of the novel issues they were
confronted with. Above all, it allowed them to manipulate or justify their selective use
of established institutions to pursue their political agenda, all the while in keeping with
the values and ideals which the rule of law tradition carried.
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By the time 1848 arrived, the power of the Crown had waned. 87 Following the Reform
Act, the structure and function of executive government was in the process of
undergoing profound changes. Legislative power was becoming more centralised to
meet the unprecedented social challenges of the Industrial Revolution. Law-making was
progressively becoming the business of (administrative) government rather than
parliament. 88 Parliamentary sovereignty that had been asserted over the Crown in 1688
had now clearly become parliamentary sovereignty over the constitution and the
common law. 89 The legislature had become an instrument that directed national
policy. 90 While addressing the broad social and economic interests of the middle classes
– as well as granting them political recognition – the Reform Act also ensured that
political power remained firmly in the hands of the landed aristocracy whose economic
strength was now further consolidated by incomes from urbanisation and
industrialisation, thus comforting their embeddedness in the political and social
institutions of British society. 91

At the time of drafting the Bill in April 1848, liberty was conceived, by most Whigs, as
regulated liberty, ‘ordered liberty’. 92 And regulated liberty meant that liberty be
prescribed through legal rules which required governments whose function was to
secure liberty. 93 As one of the architects of the Treason Felony Act, Lord Russell was
heavily influenced by the Whig conception of liberty and its nexus with regulating
radical dissent.

In his Essay on the History of the English Government and Constitution, Lord Russell
grouped liberty under three headings. The first, ‘civil liberty’ was characterised as ‘the
power of doing that which is not forbidden by the laws, and included the security of
person and of property’. Their existence and protection could be undermined, he
believed, by either ‘unlimited despotism’ or ‘uncontrolled democracy’. They were, he
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asserted, provided for by the Magna Carta, the Petitions of Rights and the Habeas
Corpus Act; the latter, albeit ‘when in operation’. 94 The second, ‘personal liberty’,
involved ‘the power of doing that which is itself harmless, as speaking or writing, and
of which the abuse only is criminal’. These included freedom of speaking and writing
and freedom of religion. Personal liberty, he observed, was contingent on a free press –
something which benefited the wider community – and on the rights of printing and
petitioning which while not conveying authority or power on the people, were of
enormous importance in guiding and controlling the executive. 95 The third, ‘political
liberty’, acknowledged the legal right of individuals to control the government, or to
participate in it. It was, he argued, the only effective solution against oppression. Yet, he
could not countenance the concept of universal suffrage as it would ‘give the whole
power to the highest and the lowest, to money and multitudes, and thus disenfranchise
the middle class, the most disinterested, the most independent, and the most
unprejudiced of all’. 96 Political liberty was thus not only based on property rights but
also premised on liberal economic values. As regards political power, Lord Russell
subdivided it into judicial, legislative and executive powers; ‘a combination of forces’
which decide on ‘the direction of the whole’. Nonetheless, he argued, the legislative and
the executive should not be thoroughly separated. As far as he was concerned, making
laws was not completely unconnected from the executive, with the two powers having a
recursive effect on one another, bonded by the Cabinet even though it was not a
constitutional entity. 97 This was a view that would subsequently prompt Bagehot to
observe that Cabinet acted as ‘the connecting link’, the ‘hyphen which join[ed], a
buckle which fasten[ed] . . . the legislative and the executive’. 98

The Whig conception

of political liberty,

Kriegel stresses, was probably

‘simultaneously the most ambiguous yet the most consequential’. 99 The lofty rhetoric of
liberty which characterised the Whigs in opposition, from the 1790s to the 1820s, stood
in sharp contrast to the litany of intrusions on constitutional liberties during the
extension of coercive powers which the Whigs implemented from the late 1830s
onwards: the (attempted) suspension of the Jamaican constitution, Lord Durham’s
94
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(unlawful) ordinances in Canada, and as previously mentioned, the spate of coercive
Acts passed for Ireland. 100

Indeed, as Kriegel remarks, ‘the case of Ireland is particularly instructive in
demonstrating what social scientists would call “the parameters” of the Whig
conception of liberty’. 101 While the early Irish legislative agenda was congruent with
the protection of liberty and limited government, 102 subsequent threats to either property
or British sovereignty, as stated earlier, saw the Whig government quickly revert to
enact more coercive measures. 103 The Irish Question, Kriegel points out, exemplified an
area where the Whigs were directly confronted by the tension between liberty and their
own other political and social values, between their conceptions of freedom and
order. 104 A tension, which publicly left many of them conflicted, 105 and privately, quite
embarrassed. 106

3.4. (Popular) Constitutionalism as a vehicle for radical reforms

The failure of Peterloo in August 1819 which saw British government troops massacre
attendees at a rally petitioning for parliamentary reform, and the associated mass
meeting platform movement, caused Radicals to re-examine the utility of Paine’s
republican framework as a vehicle for their political platform. Prompted by more
100
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moderate elements within the movement, they moved away from the strategies of mass
mobilisation

and

forcible

intimidation,

embracing

instead

consensus-based

constitutionalism, and a commitment to non-violent means of achieving parliamentary
democracy. By the time 1848 arrived, it was accepted in England that political dissent
should occur within the parameters of constitutionality and not physical force or
violence.

Popular radicalism and Whig (regulated) liberalism both spoke the language of
constitutionalism.107 While the Whigs found legitimacy in the perpetuity of
constitutionalism – tempered by the utilitarian need to regulate liberty through rules
derived from law – the Radicals sought to use (popular) constitutionalism 108 not only to
delegitimise the Whig political program but also to attract bottom-up support from the
masses for their cause, from those receiving the law. 109 By anchoring their claim in a
purer form of ancient constitutionalism, rooted in the sacred Whig canons of the Magna
Carta, habeas corpus, the Bill of Rights, and the Act of Settlement, the radicals
succeeded in clearly delineating their political program from the democratic
republicanism of Paine, 110 and (re)locating political power in the people.

By referencing these canons and the Whigs’ failure to adhere to them, the radicals were
able to mobilise populist support against state power and in the process delegitimise the
political and moral authority of the Whigs who portrayed themselves as the people’s
anointed leaders. Popular constitutionalism, thus, became a political wedge by which
radicals were able to project themselves as the rightful custodians of constitutional
107
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liberties and the rule of law, the preferred ‘legitimising ideology of the ruling class’.111
It allowed radicals go back to the old notion that checks and balances, governance and
accountability, were the cardinal elements of the constitution, 112 and the standard,
against which the policies of a government were to be benchmarked. It was, as Belchem
put it, an ‘ideological weapon that identified and demonised the source of discontent
whilst also justifying resistance’. 113 Resistance that now took the form of extraparliamentary activities that could not be legally circumscribed, and which would
advocate and legitimise both their political and social reforms as a restoration of the
proper constitution. 114

Like the Whigs, radicals used the discourse of the rule of law tradition. However, rather
than invoking the Whigs’ concept of gradual reforms and private charity, political
radicalism appealed to the language of moral and social indignation, and Old
corruption. This allowed them to progress from the older ideology of political
right/oppression to include the emerging ideology of economic exploitation/labour and
social rights that was underpinning the 1848s revolutions on the continent.

In England, this shift was borne in large part out of the emerging discontent with the
government’s social and liberal economic policies, as well as the ongoing restriction of
the franchise to land owners to the exclusion of the growing industrial labour classes. 115
Radicals were thus able to continue denouncing the socio-political legacy of the poorly
reformed political system of Old corruption. In Ireland – leaving aside the question of
Repeal – dissatisfaction arose primarily because of maladministration, poor social and
economic policies that failed to address the questions of absentee landlords and the
famine respectively. 116

3.5 The architecture of the preparatory Bill
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The preparatory Bill submitted to the Commons as a permanent amendment to the law
of treason 117 was made of seven provisions. 118 As suggested by Lord Campbell in his
correspondence to Lord Russell, section 1 repealed parts of the Treason Acts of 1795
(made perpetual by the Treason Act 1817), except for the existing treason offences of
killing or personal violence against her Majesty. Section 2 extended the remaining
exceptions to Ireland while section 3 itemised the felonies punishable by transportation,
making it an offence punishable by transportation for life to (i) deprive or depose
the Queen from her established constitutional position, and to advocate such
constitutional changes orally or in print; 119 or (ii) levying war (a) against the Crown
or Parliament, or (b) by assisting an enemy to invade the United Kingdom, or any
of its dominion. These offenses were to be proven by overt acts such as publishing
or open and advised speaking. Open and advised speaking was thus construed by
the government during the debates as words the object of which was to depose the
Sovereign, or excite the levying of war, or induce others to call for assistance from
foreign countries for the purpose of levying war. 120 As a result, political dissenters
who might formerly have been charged with sedition or seditious speech could now
be ‘[r]educed, as they ought to be, to the condition of felons’. 121 Section 4 confirmed
that the Act would not lessen or affect the Treason Act 1351. Section 5 laid out that
indictments for felony, as defined in section 3, may also amount on the facts to treason,
but that no person tried for such felony shall be afterwards prosecuted for treason on the
same facts. Section 6 enumerated in detail the punishment for accessories; and Section 7
provided a sunset clause for the duration of the parliamentary session to allow
amendments.

The introduction of ‘open and advised speaking’ in the listed felonies in section 3 was
highly controversial. It marked for many a turning point in the law and practice of free
speech in Britain, in the jurisprudence of liberty. Yet, it was clear on the day of its
introduction that the motion would pass: 283 Members had voted for the second
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reading, and only 24 against it,122 and the majority of those who voted in favour (259)
included the leaders of the two dominant parties in England, ‘a public amalgation of
Whigs and Tories’. 123 Any amendment to the draconian provisions in the section 124 at
Committee stage was unlikely given the government’s relentless reminder that the new
mode of overturning the state and its institutions that it faced necessitated a new type of
legislation. 125 Political pragmatism prevailed on the Tory side of the House which
confined itself to ‘offering, where it was necessary, a proper criticism, but not giving the
House the trouble of dividing upon amendments which they had no chance of
carrying’. 126 Taking into account the pressure of time which arose from the events on
the continent and which were fanning radical dissent in Ireland, it was crucial, the
Tories argued, that the legislature agree to the government’s request for increased
executive power. 127

Following Sir George Grey's introductory speech on April 7, the Bill only took eight
days to pass through the Commons and two days through the House of Lords, before
receiving royal assent on April 22. 128 Of the original bill, sections 1 and 2 were agreed
to during the second reading with some minor grammatical revisions, but with
practically no debate taking place as to their content, other than endless comments from
the Opposition to point out that, under the current social and economic circumstances in
122
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Ireland, the Bill was ill-advised and unfair to apply. 129 The remainder of the second
reading focused mostly on debating the inclusion of the words ‘open and advised
speaking’, and securing an agreement to send the House into Committee, with the plain
warning that the government would not agree to commit the bill-pro-forma and make
substantive amendments to its content, except for some drafting revisions. 130 Despite a
well fought rearguard action by Radical MPs 131 who contended that the Bill would
undermine the legitimacy of the government 132 and its commitment to the values of the
rule of law, 133 the House went into Committee to debate the content of section 3.134
Sections 4, 5 and 7 were passed without much discussion, if any at all. Section 6 was
glossed over, despite claims by critics of the Bill that it added to its objectionable,
unconstitutional, and arbitrary nature. 135

By the end of the parliamentary session, the agreed Bill covered eleven sections that
included the repeal of the Treason Acts 1795 and 1817, excluding the treason of killing
or personal violence against her Majesty. As originally planned by the government, the
Act for the better Security of the Crown and Government of the United Kingdom, reenacted the offences of treason that were repealed as crimes, making them felonies
punishable with penal servitude. At the same time, it provided that nothing included in
the new Act, should in any manner affect the Treason Act 1351.

Concluding observations
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‘Our only business’ declared Lord Russell, in bringing the parliamentary session to a
close in the House of Lords on April 19, 1848, ‘is to put a stop to the speaking, and then
there will be no opportunity for the publishing’. 136 It is clear from the examination of
the pre-Cabinet meetings that the purpose of the Treason Felony Act was not only to
close loopholes in the law of sedition with a view to retrospectively target named
individuals but, more importantly, to thwart the dissemination of Irish nationalism
through the radical press.

The pre-Cabinet correspondence also offers us rich insights into the role of government,
specifically the Cabinet, in creating legislative proposals for coercive legislation which
are then examined and legitimised by Parliament. Likewise, it shows that the decision to
put forward the Act was also the result of political personalities who sat in Cabinet.
More importantly, it provides us with unequivocal evidence that power had become
more centralised and that law-making which Parliament, at the time of the Settlement,
had fought so hard to prevent becoming the prerogative of the Crown, had inextricably
become the prerogative of the government.
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CHAPTER 4

FRAMING THE DEBATES:

THE JURISPRUDENCE OF LIBERTY
V
THE JURISPRUDENCE OF SOVEREIGNTY

Introduction

The main purpose of this Chapter is to expose the challenges that arise when
interpreting the meaning of the concept of the rule of law in nineteenth century debates.
It will specifically tease out how it was then understood by speakers in the Commons,
its role in the debates, what it meant, how it was expressed, as well as a basic
understanding of the theoretical framework that informed their respective conception of
the rule of law.

In order to do this, the Chapter begins by presenting, as a background, the genealogy of
the concept from the late medieval common law struggles to the eighteenth century,
with particular emphasis on how the doctrine of parliamentary sovereignty impacted its
interpretation. Using previous works on the area and a more original analysis of primary
sources from similar constitutional debates, 1 the Chapter explores the centrality, the
role, and the argumentative strength of the ancient constitution in acting as a bulwark
against arbitrary power in constitutional debates prior to 1848. This will be followed by
an examination of the concerns and discursive elements that expressed the concept of
the rule of law in the debate in order to see if, compared to previous periods, there has

1

See above n 40, Chapter 1.
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been a shift in the genealogy of the rule of law, ergo its normative meaning. 2 The
Chapter concludes by providing an overview of the main arguments submitted by both
sides of the House, and which will be examined in detail in Chapters 5 and 6.

4.1 Interpreting nineteenth century constitutional debates – An enduring discourse

In order to engage in a meaningful way with the issues which the Act raised, it is
necessary to unpack the concerns which it provoked for the protagonists. A close
examination of these concerns revealed that some of them appeared to be enduring in
nature, and involved the relationship between law and power. They had been raised in
similar types of debates in the past, and have a degree of overlap with concerns we
continue to grapple with today. They were expressive of certain values, they carried
specific traits and meanings about the relationship between law and power. To uncover
the substance of what was understood by the rule of law in this story requires that we
engage with the complex intellectual and political heritage – the genealogy – of the rule
of law. This, in turn, meant examining the discourse – symbols, tropes, rhetoric,
language, pattern of arguments, etc. – the protagonists used when speaking about the
concerns the Act raised. To do otherwise risks overlooking the many voices that
contributed to the debate and reducing it to little more than a struggle for Irish
devolution, freedom of the press or freedom of speech, rather than a canonical
constitutional exchange on constraining (arbitrary) power. In other words, it risks as
Reid emphasises, missing the voices of those that ‘continued to talk as if the rule of
customary law [the old rule of law] could and should still restrain sovereign power’. 3

In a country where reverence for liberty and commitment to the rule of law defined the
nation’s (self-portrayed) character since the constitutional settlement, it was predictable
that the debate in the House would centre primarily on questions of ‘(constitutional)
principle(s)’. Indeed, central to the making of the Act were issues of liberty and
constitutionalism – specifically the tension between the positivist concept of
parliamentary sovereignty (‘power’, ‘lawful authority’) and rule of law. To borrow
Osborough’s truism on legal history ‘to appreciate the significance of what comes after,
2
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it is important to understand something of what has gone on before’. 4 Indeed, the
positions the key protagonists – Whigs, Conservatives, and Radicals – adopted on these
issues were heavily influenced by the ideological baggage that formed part of their legal
and political imagination which they carried from the seventeenth and eighteenth
centuries. They were also, and more pointedly, influenced by the growing awareness of
the social (and economic) demands that were driving the 1848 revolutions.

As students or scholars of the rule of law, we are in the words of John Henry Newman,
‘students of this time and of this place’, in the sense that our conception of the rule of
law and the meaning(s) we attach to it is a function of the place from which we perceive
it, our own intellectual formation, and our temporal encounter with it. While many of
the values and principles expounded in the debates resonate with our verbal formulation
of the rule of law, they were of that time and of that place and must, therefore, be
interpreted in their mid-Victorian context.

Interpreting nineteenth century constitutional debates, however, is a much more
complex and intricate exercise than it may appear to the casual observer. It requires an
understanding of the centrality of the law to political debates from the two previous
centuries, the power of its discourse, and the legitimising effect of its endorsement. 5
Seventeenth and eighteenth century constitutional debates conjure up a more political
configuration of the rule of law than today – 6 a means through which political authority
was underpinned and authorised, a reservoir of ideals and values informing political
ordering. 7 Under this articulation of the concept, the focus was on the tensions between
Parliament and Sovereign, the rights of free born English men, and the independence of
the courts. 8 In the nineteenth century, rule of law acquired different connotations. But
contrary to general assumptions, it still played a central role in political life, as the
debates under examination will demonstrate. As will be illustrated in more detail later,
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the concept of the rule of law carried similar but also different meanings for the
protagonists involved in the making of the Act. Yet, central to their respective political
philosophies was a deep commitment to a set of ‘principles’ which reflected their
enduring concern for the need to restrain power, and in particular to guard against what
they saw as arbitrary power.

While the conception and articulation of the rule of law has evolved over the centuries
along with the ideals it sought to embody, the object (purpose) of the rule of law – the
relationship between law and the exercise of power – has been an enduring theme. 9 The
common denominator is the security of the individual, and his/her protection from the
arbitrary exercise of power. Implicit in these ideals and values was the primacy of the
law and its institutions as a restraint on arbitrary power regardless of the type and
structure of the government that exercised it. 10 How arbitrary power was then defined
remained, however, another vector of the concept of the rule of law which this thesis
intends to explore in the subsequent Chapters. Indeed, it is by exposing the different
conceptions of arbitrariness that we can begin to understand the (contested) concept of
the rule of law and, more pointedly, the purpose of the common element that underpins
the rule of law tradition: the limitation of the arbitrary exercise of power – or as
declared by the Duke of Bedford during the Gagging Acts’ 1795 debates, the limitation
of ‘power which is liable to be abused’. 11

Support for the concept of restraining arbitrary power has seldom been lacking, rarely
‘lonely’ 12 and in the case of English constitutional history held almost unanimously in
hallowed esteem. But that is not to suggest it meant the same thing to different people.
While the concept of limiting (arbitrary) power as an ideal attracted unified
endorsement, different groups had a very different (competing) view(s) of what it
meant, that is to say different conceptions of arbitrariness, and/or the ways it should be
restrained. 13 The way it was conceptualised was different, reflecting the fact that it sits
9
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within a tradition and as such carries the shared aspirations of a particular community.
As Shils wrote: ‘traditions develop because the desire to create something truer and
better or more convenient is alive in those who acquire and possess them’. 14

Traditions thus reflect the context in which they are created and, as suggested by
MacIntyre, they embody an argument centred on the benefits which make up that
tradition. 15 Their nature is intrinsically dynamic and robust traditions are characterised
by their ability to submit themselves to criticisms and creative reconstructions of its
institutions – in the form of narratives – in order to adapt to new circumstances,
changing values or concerns, especially when faced with their own limitations. 16 They
can thus accommodate conflicting views, ambiguities, and inner tensions with regards
to what arbitrary and restraint mean, or the degree(s) of restraint(s) so that power is not
perceived as arbitrary. In the process of being handed down from past to present,
traditions are constantly re-interpreted to take account of changing context, and
reconstructed to serve the interests and endeavours of different groups. 17 Accordingly,
different groups’ conceptions of what constitutes arbitrary power are implicitly tied to
the purpose(s) for which they invoke the rule of law tradition.

The idea of law as a restraint on power has ancient roots that go beyond the common
law tradition, predating the Roman legal tradition to customary societies, and reflecting
the ‘living conviction of the community’. 18 As such it expresses, the shared social
conventions and moral values and attitudes on how a particular society chooses to
regulate its relations, specifically those that relate to control violence to prevent anarchy
or the use of arbitrary power. Put otherwise: different (legal) traditions are prepared to
tolerate different degrees of restraint based on the common values, and the shared ideals
that those who adhered to a particular tradition wish to achieve.
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4.2. A question of constitutionalism: The rule of law tradition and the authority of
parliament

To grasp the meaning that was given to the concept of the rule of law by the
protagonists in the debates, it is necessary to step back in time and examine the
genealogy of the rule of law prior to 1848, and in particular how and why the ancient
constitution was used to argue for liberty.

4.2.1 From rule of law to rule of government

While not explicitly articulated in the legal lexicon until the end of the nineteenth
century, the concept and the language of a rule of law doctrine were deeply embedded
in British social and legal consciousness since medieval times. Reid convincingly traced
its genesis to the late medieval common law struggles to limit the power of the
sovereign: 19 specifically the Bractonian dictum that law is not power but a restraint on
government – a bridle on the exercise of unruly, discretionary power. Bracton’s
articulation of rule of law emphasised law rather than rules, given that his understanding
of law differed greatly from the ones that have since been bequeathed to us by
Blackstone, Austin, and others. Law, for Bracton, was sovereign. It did not draw its
legitimacy and its authority from the command of the sovereign, rather the sovereign
owed his/her authority to the law – that is the common law. 20 In other words, law was
autonomous. It was not the product of the King’s will or command or the product of
legislation of a sovereign Parliament backed up by a threat of sanctions.

In English legal history, from the late 1600s onwards, rule of law is commonly
characterised by the concepts of certainty with respect to the norms of government,
equality before the law, and the notion that law and its institutions, rather than the
arbitrary will of men should govern individuals. The need for the latter, was justified by
19
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(i) the need to restrain the exercise of power so that power in becoming lawful is no
longer arbitrary; and (ii) rule of law, when applied, relies on various existing
institutional restraints – eg, the common law, trial by jury, habeas corpus, etc. – that
prevented the exercise of arbitrary power. Certainty limited the power of governing
insofar as power had to be exercised according to established rules to ensure that it was
accountable and confined by the law. It also meant that officers of the law – lawyers and
the judiciary, in particular – were following and/or discovering the law rather than
making and/or creating law which ancient constitutionalists viewed as an exercise of
excessive (discretionary) power. As for legal equality, it cannot be better explained,
other than by re-iterating the well-known adage that no one is above the law. 21

Rule of law tradition encompassed the notion of the ancient constitution which
eighteenth century constitutionalists used to defend the principle of limited government
against the emerging positivist doctrines of the jurisprudence of sovereignty. 22 It was
predicated on a foundation of customs and common law in existence from the preConquest era, passed down since time immemorial. 23 Under this conception, the
common law was perceived as an authoritative source whose role was not only to check
power but, equally importantly, not merely to serve power. 24 Custom, on the other hand,
which drew its authority and legitimacy from the doctrine of consent evidenced by the
passage of time, could only be called upon to make the case for liberty. It could not be
appealed to, to justify arbitrariness and/or the power of a Sovereign. Consent was a
bulwark to liberty which, in providing a popular basis, restrained the power of
government, and protected against arbitrary law in whatever form it may take. The law
not only had to be independent of power but superior to it to avoid the potential
withdrawal of liberty in the manner of an ‘ordinary revocable grant’. 25 The contours of
liberty were thus shaped by a vast body of customs and jurisprudential decisions that
caused the common law to become the unifying element which defined social
relationships and allocated social and political power. 26
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Reason (including reasoning by analogy) formed an important part of expressing and
perpetuating constitutional values/principles that underpinned the rule of law tradition.
It was perceived as a mechanism that dispelled uncertainty and prevented arbitrariness 27
as the courts (and the legal profession) played a central role in maintaining,
strengthening, and transmitting those constitutional principles through the (neutral)
methodology of legal reasoning. Following Blackstone’s Commentaries, 28 reflective
reason 29 widened the scope of the common law, granting it more flexibility while
strengthening its authority by allowing it to be represented as a science based on first
principles. The process of reflective reason was used to draw general legal principles
which over time came to make up a system of pre-existing general rules that were used
in guiding, deciding, and justifying judicial decisions. 30 While their nature was subject
to contestation, those principles were normally associated with natural justice, equity,
and common reason which meant that the source of law was thought of as founded in
‘equity, reason and good sense’. 31 Reason, its processes, and its language thus came to
embody the rule of law that ran through cases and which stood as a rampart against
arbitrariness by restricting the scope of discretionary power.

The doctrine of parliamentary sovereignty (‘legislative authority’) marked a discernible
shift from rule-of-law, a common law concept, to the rule of law,32 a (more) political
idea that could be used by the ruling classes to protect their rights and promote their
social, economic, and political agenda. 33 A hundred years of doctrinal debates on
English constitutionalism can be summarised in the following statement: legislative
sovereignty transformed rule of law into an instrument of ‘conformity to acts of
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parliaments’ 34 which meant that by the end of the eighteenth century, it no longer may
have been substantive:

It had become procedural only, requiring at most that government actions must conform to
legislative command while that command could change at legislative will and pleasure . . .
Rule-of-law now restrained power from violating liberty largely by limiting the definition
of liberty to the legislative permissible . . . It had become enough that laws be promulgated
and be certain for rule-of-law to define what liberty meant for most individuals . . . [R]uleof-law no longer restrained parliamentary power so much as guided it . . . Certainty of
procedure was perhaps its most basic, its most substantive, and its most universally
recognized element. 35

Rule of law was thus relegated to being a standard by which to measure security from
arbitrariness. Freedom from arbitrariness became ‘the difference between liberty and
slavery’, right and power, constitutional and unconstitutional’, 36 with Parliament
replacing the Crown as the most likely source of arbitrary power. Indeed, parliamentary
legislation, Blackstone and Coke claimed, was the root of ‘all that was confused,
incoherent, and unjust in the law of England’, as it was becoming more apparent that
law as a legislative instrument could impact the status quo. 37 Ancient constitutionalism
in parliamentary debates, thus, acted as a mechanism to secure governance of the
institutions and accountability of its officers by the rule of law. 38 The rule of law came
to signify securing a more balanced distribution of powers between the institutions; that
is a more accountable, representative government. 39
4.2.2 The constitution – Lawyerly use of ‘forensic history’ 40 in defence of liberty
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Reid, Rule of Law, above n 18, Introduction, 72. Reid explains that the shift from autonomous law to
legislative law was triggered by the development of the jurisprudence of sovereignty and certain legal
events – eg, ‘1) the Commentaries of Sir William Blackstone; 2) the arrest of the lord mayor of London
for breach of parliamentary privilege; 3) parliamentary alterations in the governance of the East Indies
company; and 4) the attempt by Parliament to govern the American colonies by internal legislation’, ibid
72-73.
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Ibid 78.
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Reid, ‘Ancient Constitution’, above n 61, Chapter 3, 236.
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Postema, above n 63, Chapter 3, 15, 3-4.
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Reid, ‘Ancient Constitution’, above n 61, Chapter 3, 239, 248.
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Political debates from the seventeenth century onwards, especially constitutional ones,
were replete with the language of legality, 41 with the ancient constitution placed at their
core as the referential point. As a source of law, the history of the ancient constitution
was selectively drawn upon by lawyers, using a set of particular techniques, 42 to gather
evidence to support their argument in a manner which Reid labels forensic history. It
was lawyers’ particular use of history, he contends, that gave the ancient constitution its
cardinal significance in constitutional debates insofar as the recurrent references to the
past gave it its authority. 43 Proponents of ancient constitutionalism viewed it as a tool of
constitutional advocacy rather than a verifiable historiography. 44 What mattered was not
so much its historical accuracy but rather its utility in bolstering the arguments at hand.
From the eighteenth century onwards, this tool possessed a narrative, its own language
to express a set of shared values to promote liberty, representative government, and
justice under the law. With time, the narrative had become a belief-system: an
institutionalised way, a habit of thinking, speaking, arguing about the law as a restraint
on power, passed down largely through the training of the legal profession and practice
of the law. 45 And therein lay its strength, its efficacy; namely in the habit of mind of
abiding by it, not just in its enforcement. It also relied on a system of values
(‘principles’), the interpretation of which were subject to time and place (context) in
order to accommodate the concerns of the day.
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Postema, above n 63, Chapter 3, 29.
Reid identifies a set of at least five ‘techniques’ deployed by ancient constitutionalists to make their
arguments; some of which are still used by the legal profession. The first consisted of steering historical
‘truths’ that would corroborate only one side of the argument; especially those “truths” that exhorted a
past ‘heroic time, be it Saxon or Norman (a characteristic shared with the Whig conception of history),
Reid, ‘Ancient Constitution’, above n 61, Chapter 3, 270-271. A second technique was ‘selectiveness’
that is using only those parts of the past that corroborated the argument in order to prove the authority of a
legal principle, ibid 272. The third technique, still used by American courts, was a re-interpretation of the
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shifting the burden of proof onto the opposition by arguing that the preferred legal principle was already
an accepted principle of the ancient constitution, ibid 273. The fifth technique was to wave ‘the principles
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Depending on the nature of the claims made, and the political or intellectual heritage of
the claimant, this narrative was often used concurrently with or drew on other genres of
discourses. It was regularly bolstered by the language of morality drawn from natural
law to claim the inalienability of certain individual rights 46 or alternatively civic virtue
drawn from classical (or neo)republicanism to oppose tyranny, corruption, or
maladministration; or else argue for a nation’s liberty against imperialist policies; or
advocate full civic participation. Hence in the 1700s, opposition to coercive measures
was commonly articulated around the language of morality to highlight the corruption
of party politics on power 47or maladministration (the Old corruption), using words like
‘objectionable’, ‘objects of abhorrence’, ‘abominal encroachments’, ‘a crisis in the
history of the country’, ‘an intolerable grievance’, ‘infernal’, 48 ‘diabolical invention’,49
‘atrocious clauses’, 50 etc.

Legal arguments consistently involved the use of the common law, references to
institutional safeguards (eg, habeas corpus, the jury), and judicial doctrines (especially
that of Coke, Blackstone, and Hale), 51 using words such as ‘novel’, ‘new
substantive/and unheard’, 52 ‘invasion [of the Magna Carta]’, 53 ‘inroad’ 54/‘infractions’55
of the constitution, ‘unconstitutional’, 56 ‘system of encroachment’ 57 to signify that often
the proposed measure was altering both the fabric – or the spirit of the constitution –
and the substance of the common law. Expressions such as ‘natural effect’, ‘unknown to
the English constitution’, ‘departures from the whole system of the principles of the
constitution’, ‘the spirit of those times’, ‘the spirit of the constitution’ were also
frequently used. 58
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Ibid cols 514, 516, 518 (Mr Fox). See also HC Deb, 24 February 1817, vol 35, col, 598 (Lord
Castlereagh).

92

The patterns of arguments were cyclical. Aside from claims concerning the departure
from the constitution or the common law, they concerned the security of the accused;
the separation of powers (‘branch[es] of the constitution); 59 the relationships between
the people and the government, 60 and obedience to the law; 61 providing legal equality as
a measure of the justness of the law; 62 the ‘right to resistance’ against unjust laws, 63
against ‘tyranny’; 64the merits of using the ordinary/existing law and addressing
disaffection; 65 claims of ‘arbitrary control’, or ‘interference’, 66 or ‘oppression’, 67 lack of
certainty due to the vagueness of the drafting language, etc. 68 Overall, objections to
coercive laws gravitated around one central contention: the need to limit power, be it
judicial or government power. 69 Expressions like ‘arbitrary power of judges’, 70
‘discretionary power’, 71‘abuse of power/authority’, 72 providing ‘security to the
accused’ 73 were repeatedly paraded. The probative word was ‘power:’ ‘power to
interfere’, 74 ‘power to arrest’, 75 granting ‘unlimited power . . . to the executive
government’, 76 giving new ‘powers to justices’. 77 Power in other words had to be
limited by law so that it would be seen as legitimate power.

Competing conceptions of arbitrariness were thriving when faced with a particular
crisis. They generally reflected the concerns of the day 78 and that of various political
factions or interest groups, both in and out of parliament; and the aims each opposing

59

Cobbett, above n 11, col 535 (Marquis of Lansdown).
Ibid col 311 (Mr Erskine).
61
Ibid cols 532-533 (Earl of Westmoreland).
62
The Duke of Bedford questioned the justness of the Sedition Act 1795 on the basis that ‘the law ought
to fall equally upon all ranks of the community’, ibid col 548 (Duke of Bedford).
63
Ibid cols 453-457 (Mr Fox), col 549 (Duke of Bedford).
64
Ibid col 312 (Mr Erskine).
65
Ibid col 304 (Mr Milner), col 537 (Marquis of Landsdown).
66
Ibid col 305 (Mr Stanley).
67
Ibid col 312 (Mr Erskine).
68
Ibid col 544 (Lord Thurlow).
69
See, eg, ibid col 252 (Earl Lauderdale), col 252 (Earl Mansfield).
70
Ibid col 527 (Mr Sheridan).
71
Ibid col 480 (Mr Erskine).
72
At times the word ‘authority’ was used, see, eg, ibid col 544 (Lord Thurlow).
73
Ibid col 527 (Lord Grenville).
74
Ibid col 539 (Lord Moira).
75
Ibid col 529 (Lord Grenville).
76
Ibid cols 514, 517 (Mr Fox); and also ‘danger of extraordinary powers vested in the executive
government’, ibid col 252 (Earl Mansfield).
77
Ibid col 544 (Lord Thurlow).
78
For example, opponents of the Gagging Acts 1795 equated arbitrary power, with the corruption of
government officials and advisers who they claimed squandered public expenditure during the French
wars, ibid col 246 (Earl of Lauderdale).
60

93

party was trying to achieve when appealing to the rule of law. 79 Those supporting
coercive measures – and indeed many of those rejecting them – generally highlighted
the merits of the English constitution (eg, the virtues of limited government (or ‘limited
monarchy’), a free press, right to petitioning, etc.). They opposed it to despotism and
tyranny, or ‘absolute monarchy’ by comparing it to those countries in Europe that, as
they saw it, did not have for example a limited form of government or a free press, 80 or
had succumbed to a state of disorder and unrest following a revolution like in France. 81

English constitutionalism was understood as the product of the Glorious Revolution
which had prompted a deep commitment to a collection of what we would now
characterise as liberal values. 82 Values around law were expressed with words such as
‘justice’, ‘(ancient)right’, 83 ‘freedom’, 84 ‘liberty’, 85 ‘privileges’, 86 or else introduced by
referring to historical landmarks in the English historical battle for liberty – eg, Magna
Carta (right to justice; trial by jury); habeas corpus (security of the individual against
arbitrary power), the ‘Bill of Rights’, 87 or the Act of Settlement (independence of the
judiciary and trial according to the established ‘law of the land’). 88 Many of the rights
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were thought of as ‘constitutional rights’, 89 generally referred to as the ‘rights of the
people’: 90 eg, the right of trial by jury, 91 the ‘right/privilege of petitioning’, 92 ‘of
meeting’, 93 etc. In the minds of parliamentarians, these values were clearly the product
of a legal tradition, inherited from the liberal values (‘Whig principles’) that arose from
the Settlement 94 and which had since guided the legislature when making law. 95 It was
perceived as the vessel of Englishness, the thing that set England apart from other
nations, reflective of England’s national identity (‘genius and character’), 96 its political
and legal culture.
While the language of nineteenth century ‘command’, ‘reform’, and ‘change’ was not
common in eighteenth century debates,
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the language of duty, crisis, security, and

safety had a strong presence in governments’ narrative when arguing for regulated
liberty. It was characterised by the ongoing leviathan purpose – providing stability and
peace, order; the security of society and individuals against the Hobbesian threat by
means of ‘preventive measures’ or ‘restrictive measures’. 98

Cabinet (and judicial) accountability was also at the forefront of constitutional debates
on treason law, with governments focusing on adhering to inherited ‘ancient forms’ as a
standard 99 to justify their petition for ‘strengthening the hands of government’; 100 all the
while appealing to Parliament responsibility in order to compel it to accede to their
requests:
89
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545 (Lord Chancellor), col 548 (Duke of Bedford); and HL Deb, 25 March 1817, vol 35, col 1242 (Lord
Chancellor).
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The practice of former periods of our history showed that parliament had always been willing to
grant such powers, when great dangers existed, and as a proof that they were seldom abused or
overstrained, they had seldom been followed by a bill of indemnity. When, however, such a bill of
indemnity had been deemed necessary, parliament as willingly granted that as they had granted the
power whose exercise such a bill was intended to protect. With respect to precedents, he thought
they were entirely out of the question; they had only to consider whether a sufficient danger now
existed, and that he apprehended would not be denied. Since this country had obtained the full
confirmation of its liberties, similar measures had been adopted about twenty or thirty times; and,
on every occasion, the constitution, instead of being injured, came out from the trial unimpaired. 101

Arguments concerning accountability further revolved on the existing ‘balancing’ of
powers within the constitutional framework, 102 and its limitation by means of
institutional forms and procedures. 103 The discernible feature emerging is that
parliamentarians tacitly acknowledged that the constitution (and its liberties) was
subject to ‘the sovereignty of parliamentary law:’ 104

With respect to the right which parliament possessed, of altering the Bill of Rights . . . He [Mr
Fox] never could consent to the proposition that there were some fundamental laws of the
constitution which parliament was incompetent to alter. They certainly were competent to make
any alterations in the code either of civil or criminal law, so far as their act would necessarily be
recognized in the decisions of all the various courts of judicature in the kingdom. 105

[. . .] the revolution itself conspired to show that it was to parliament, or to the people in
parliament, and not to the people out of parliament, that the right of framing alterations in the
constitution always devolved. 106
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Liberty was very much seen as a ‘qualified right’. 107 Words such as ‘safety’, ‘security’,
‘crisis’, ‘violence of opinions’, ‘force’, ‘hostile designs’, ‘enemies of the constitution’,
‘overawe the legislature’, ‘duty owe[d] to the public’, ‘express contempt of [the
legislative body’s] authority’, ‘preservation of the government’, ‘disposed to usurp [the
legislative body’s function’, ‘annihilate [the legislative body’s] existence’, 108 ‘critical
times’ 109 were common currency. Legal arguments for the limitation of liberty focused
on the need to legislate to address the circumstances of the times; 110 the inadequacy of
the present laws; or the indeterminacy of the common law, and expressions like
‘defin[ing] the true meaning of the old law’, ‘guard[ing] against ambiguous and
doubtful interpretation’ 111 were introduced in the constitutional debate.

The argumentative strength of the ancient constitution, Reid explains, rested on both its
timelessness and pliability. Timelessness was an issue of common sense. It endorsed the
infallibility of the legal principles under consideration. Proof, ancient constitutionalists
believed, sprang from the obviousness of the legal point under consideration or from the
fact that it fitted within the framework of ancient constitutionalism. Timelessness
embodied the essence and the general principles that are the spirit of the ancient
constitution. It was often invoked as a technique to demonstrate ‘continual
constitutionality’, permitting its users to argue for a rule that had been previously
overturned, or to dismiss erroneous details that may have been provided during a
debate. It could also be summoned upon as an adversarial tool to delegitimise any legal
principle by arguing that what was proposed amounted to a violation of the ancient
constitution. 112

As for pliability, it could be used, Reid stipulates, for any argumentative purpose by all
sides of a constitutional debate on liberty – conservatives, liberals, or radicals – as long
as it did not justify the use of arbitrary power. For instance, major constitutional
overhauls were often introduced under the guise of ‘guarding the constitution’,
specifically the liberties derived from it. 113 The tactic was to portray the interference
107
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with the constitution to protect its integrity, not to introduce a new legal principle that
relied on abstract reasoning or political pragmatism. Paradoxically, however, ancient
constitutionalism often had greater utility for reformers than for those who sought to
maintain the status quo. 114
4.3 The treason felony debates – An appeal to ‘principles’

The enactment of the Act was an important juncture in regulating radical political
dissent, coming as it did as the dying embers of ancient constitutionalism had all but
been snuffed out by positivist doctrines. Certainly, the arguments employed by the
opponents of the Act were steeped in popular constitutionalism, the most ubiquitous
rhetorical trope deployed by nineteenth century radicalism. 115 But at heart, it was, first
and foremost, an appeal to the concepts of fairness and equality before the law of freeborn Englishmen, anchored in the tradition of the ancient constitution. Yet, the appeal to
the constitution (including the Irish ancient constitution)116 was not just rhetorically
opportunistic. It also expressed an enduring commitment to something quite English: a
set of (constitutional) values, a ‘cluster of ideas’ that delineated the contours of liberty,
the way social and political powers were ordered. 117 And, in turn, this would raise two
important questions: did Parliament have the authority to make a coercive law to control
radical political dissent; and if so, why would people obey such a law?

Accordingly, the overarching condemnation or approval of the Act rested on the tension
that has existed since the revolutionary settlement between the two fundamental pillars
of English constitutionalism: the sovereignty of Parliament and the rule of law. And
while parliamentarians did not explicitly use either (modern) expression, their concerns,
the patterns of their arguments and the language they used to articulate them clearly
evidence a sophisticated conceptual understanding of both concepts.
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4.3.1 The concept of the rule of law in the debates

While the political landscape of 1848 was different from that of previous centuries, the
arguments and language used in the debates reflect the meaning and emphasis on the
rule of law as described above. The overall themes that surfaced from the Hansard
debates are themes that would have been familiar to Coke, Hale, and Blackstone, and
many eighteenth century constitutionalists who stood against the exercise of arbitrary
power. These themes were: (i) the tension between Parliament and executive power
concerning the making of (coercive) legislation; (ii) the rights of free-born English men
– in this instance the right to petition 118 and the right to free speech – guaranteed under
the Ancient Constitution since time immemorial; and, (iii) the independence of the
courts in ensuring the security of the individual against the use of arbitrary power –
embodied, here, in the machinery of packing of juries, and the use of spies, informers,
and state reporters that were part of the emerging policing system that the state had put
in place since the late 1820s to control the public platform. The roots of these themes
lay in the general fear that speakers had of the arbitrary (discretionary) power that the
government and officers of the law would acquire under the Act, and which threatened
the security of the individual and the rights attached to him.

Drawing from the cultural well of past centuries, the overall narrative of the debates was
filled with rule of law rhetoric. It invoked the same institutions, institutional
mechanisms, rules, processes, and symbols against the exercise of arbitrary power.
Speakers summoned up similar types of arguments, using a similar language to express
the concerns, values, and ideals that had informed comparable constitutional debates on
regulating radical political dissent, and which continue to resonate with us. When
debating ‘principle(s) of the law’, they liberally quoted jurisprudential authorities who,
over the centuries, had come to signify the concept of the rule of law as it was then
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On the significance of the right to petition as the (only) means to then express grievances for those
who did not have a political voice, see Gregory Mark, ‘The Vestigial Constitution: The History and
Significance of the Right to Petition’ (1998) 66 Fordham Law Review 6/4, 2153, 2518; a point strongly
made in the debates, see, eg, HC Deb, 12 April 1848, vol 98, col 226 (Mr Thompson). It was mostly used
to criticise government policies, thus becoming the primary tool of those seeking to advance rights such
as the extension of the franchise, see, John Pickering, ‘“And Your Petitioners & c”: Chartist Petitioning in
Popular Politics 1838-48’ (2001) 116 English Historical Review 466, 368.

99

comprehended, namely Coke, Blackstone, and Hale. 119 Blackstone and his
Commentaries, in particular, were paraded by both sides of the House (and in the State
trials) when it came to arguing the constitutionality of the Act and whether or not the
offence of speaking amounted to a treasonable act, 120 or simply to ascertain the meaning
of legal words. 121
Their concerns/values were expressed by words such as: ‘unconstitutional’,122
‘(constitutional) privileges’, 123 ‘(free, full, and indisputable/undoubted) right’,124
‘security’, 125 ‘security for the innocent man’, 126 ‘freedom’, 127 ‘liberty’, 128 ‘arbitrary
measures’. 129 Rather than pleading the rights of man to argue their case, they repeatedly
appealed to the ‘old common law of the kingdom’, 130 or the constitution, its ‘spirit’131
and its ‘great maxims’, 132 and/or the historical milestones that have marked English
constitutional history: Habeas Corpus, 133 the Bill of Rights, 134 and the Magna Carta’s
guarantee of a fair trial. 135

While the language of crisis was also present, its occurrence was limited more or less to
the introduction of the Bill. 136 The language of duty, security, and order (to control the
dominion or the working classes) on the other hand, was far more extensive than in
119
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previous debates, probably influenced by utilitarian doctrines that connected liberty
with security. This time, though, it marked a noticeable shift from the protection of the
person of the sovereign to that of the people/society and the institutions, probably due to
the novel nature of the Bill that aimed to protect the Crown and the government as its
title indicated. The focus was more on the duty of the executive and the legislature, and
the law to maintain peace and order to ensure the maintenance of trade and industry. 137
Words or expressions such as ‘subversive of the whole frame of society’, ‘inconsistent
with the maintenance of order’, 138 ‘peace and (good) order (of the country; the
community; society)’, 139 ‘public order’, 140 ‘endanger the peace of society’, ‘shake the
security of established institutions’, 141 ‘the duty of the Government to preserve . . .
internal peace’, 142 ‘the best security for the continued preservation of our
institutions’, 143 etc. were copiously tossed around.

Yet, if one were to select a word that best embodied the mechanisms, the values, and
ideals which best resonate with their respective perception of the rule of law, the word
principle(s) stands out. From the introduction of the Act to the Commons onwards,
‘principle(s)’ came to signify all that embodied either the meaning that expressed the
ideals, values, the acquired rights/privileges, or pre-established rules, the concerns
surrounding the exercise of (political) power that were at the forefront of the
parliamentarians’ apprehensions about the Act. Grey for instance first spoke of
‘constitutional principles’, 144 when pointing out that both the Lord Lieutenant of Ireland
and the government were acutely aware that they had to act within the boundaries of the
law when seeking increased executive powers. 145
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Similarly, some speakers spoke of the ‘principles of the constitution’, 146 ‘[a great]
constitutional principle’, 147 while others referred to the ‘principles of settled
constitutional law which have existed for 500 years’, 148 and others again to the ‘leading
principles [of the institutions] and their ancient foundations’ 149 to refer to the right of
free speech/a free press or alternatively to the doctrine of parliamentary sovereignty; or
rules that pertained to the interpretation of ‘open and advised speaking’. Other
parliamentarians also made reference to the ‘principles of the law’, 150 or to the
‘principle and intention of our law’, 151 or to ‘every principle of law’, etc. 152

But if the words used by all sides of the debates were the same, their meanings were
profoundly at variance, largely because of the different political ideologies at play, and
especially because of the divergent view all had on representation, on how ‘authority’
should be distributed. In that context, all sides of the debates made ample overt, but
sometimes also quite subtle, references to the two most momentous shifts in the
historical concept of the rule of law that involved a clash of values and ideals around
their respective conception of the exercise of arbitrary power: the trial of King Charles
I 153 and the American Revolution. 154

Generally speaking, the most important institutional mechanisms (recurring symbols)
against arbitrary power that emerged in the debates to reflect their commitment to the
rule of law were: (i) a representative Parliament that made (coercive) law-making by
executive power more accountable; (ii) independent courts and trial by jury that aimed
to protect the security of the individual; 155 (iii) upholding of the common law of treason
that safeguarded the right of the accused and the constitution, accompanied by the
resurrection of the Bill of Rights and habeas corpus which, they claimed, have
embodied English political principles/values since time immemorial, and; (iv) the
146
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separation of powers which guaranteed the independence of the machinery of the law
that legitimised the government’s political authority.

The mechanisms themselves were drawn from concerns that marked the contemporary
preoccupations of the parliamentarians in passing coercive legislation and which were
embodied in the overall ideals of liberty, justice, and representation – in the form of
extended representation (democracy) and/or devolved parliament. 156 Again, generally
speaking, the concerns that materialised in the debates related to, for example: (i)
freedom of speech, freedom of the press, and freedom to seek redress; 157 (ii) the defence
of those rights, whether these were interfered with by the executive or the political
dissenters; (iii) the security of the defendants in view of the increased discretionary
powers which the Act granted to officers of the law; (iv) the inherent inequality of
British imperial law; and justice for the starving multitude in Ireland that could be
achieved through better administration, legislation, and economic aid, etc. 158 But the
debates also mirrored some of the concerns that had been debated in the late 1700s
when discussing comparable legislation, namely: subversion of the constitution;
undermining the essence of the common law, the separation of powers, the principles of
(legal) equality/fairness and certainty; arbitrary power. Appeals to the right of resistance
against unjust/unfair laws were again made as were petitions to adhere to the ordinary
law and address the causes of unrest, etc.

As in previous centuries, the probative word was power and the main concern was,
again, about restraining government power. 159 Power was at the centre of the debates be
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it legal power or political power. Speakers in the Commons assumed that the exercise of
political and legal power was intrinsically tied to the rule of law tradition. The
government accepted that exceeding its power would undermine its legitimacy and it
should defer to the legislature (and later the courts) for an increase of executive power.

The Government, if it finds the law too weak to put down sedition, is bound to come to Parliament
to ask for such an alteration of the law as – not exceeding the necessary limits – may enable the
Government to deal satisfactorily with cases of this kind. 160

Extraordinary powers all understood could thus not go beyond the limits which the law
permitted and which the circumstances justified. 161 In other words, the proper exercise
of such power should be lawful, that is limited by law. Limitation of executive power
was exercised by the legislature negotiating a series of measures that aimed primarily to
protect life and property, and secure the rights of the accused: eg, setting a two-year
time limit to the most controversial proviso of the Act (open and advised speaking);
preserving the time-limit for serving notice, etc.

As in previous types of constitutional debates, the concept of arbitrariness was complex,
and depended in part on the context in which the Act occurred and the intent(s) of those
who invoke the rule of law. Arbitrary power meant many things, 162 varying with the
political claims made or concerns raised but above all unlimited power.
Parliamentarians (and lawyers in the State Trials) spoke of tyranny, using the (neorepublican) language of slavery and oppression when pressing arguments about selflegislation, the inequities of English law, maladministration, or corruption of officers of
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the law in Ireland – in other words when speaking about an abuse of power. 163 It also
meant the increased discretionary power of the officers of the law under the Act with
regard to its interpretation, prosecution, 164 inflicting punishment, or the poor
administration of justice in Ireland (eg, selection of the Bench and jury panels; crown’s
unlimited right to challenge). Likewise, the concept of arbitrariness was conjured up by
the Chartists and radicals when objecting to the exclusion of the masses from the power
of legislating, the centralisation of power, and corruption of the House by a political
majority, etc. Frontbenchers also spoke of ‘interference’, ‘infringement’ when appealing
to a violation of constitutional rights, 165 or the constitution, or ‘constitutional
principles’, 166 or the necessity to interfere to protect life and property. 167 Conceptions of
interference thus also varied: for those endorsing the Act, it was perceived as a
necessary intrusion on rights required to maintain peace and order, 168 while for those
criticising the Act, it was perceived as an arbitrary one. 169 Overall though, the focus on
arbitrariness was, for many parliamentarians, about the degree of interference that is the
degree of ‘authority’ or ‘discretion’, or ‘punishment’, that Parliament would agree to
give to the executive and the courts.

4.4 The treason felony debates – An appeal to utilitarianism
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At the outset, the government adopted a largely utilitarian position. Leaving aside that
members of the House were very much aware of Bentham’s theories, 170 we must
recollect, here, that Benthamite utilitarianism had found its way into all aspects (legal,
intellectual, social, and economic) of the nineteenth century polity, among both liberals
and radicals, 171 to the point that many were not even aware that they were arguing in
utilitarian terms. 172 From 1830 onwards, utilitarianism was in fashion, ‘in the air’ as
Dicey, later, would say. 173 Bentham – ‘the teacher[s] of the teacher[s], ‘the father of
English innovation’, as Mill labelled him –,174 and his writings shaped an entire
generation of public intellectuals, theologians, statesmen, legislators, and political
activists who, under his influence, went on to question, and subsequently reform, the
traditions and the institutions of the state, and the principles and methods of its laws.175
Liberals, Radicals, even the Tories to some extent, all embraced the framework of
utilitarianism as a vehicle to convey their political or moral theorising. 176

Bentham’s spirited attack on the common law as an irrational, unprincipled, incoherent
system was a turning point in the history of how the common law, its procedures, and
its institutions were perceived. Common law, he contended, lacked clarity, certainty,
and accountability. It was, he affirmed, often expressed in incomprehensible language,
hence failing the test of being publicly accessible to the average person towards whom
the law was directed. Its fictitious nature undermined the legislative sovereignty of
parliament. 177 And its retrospective nature meant that it could not meet the emerging
demands of post-Industrial Revolution England. Within the framework of considering
170
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the authority of the law, Bentham characterised it as little more than a mishmash of
fabricated rules that were not based on underlying principles born from reflective reason
but rather spawned from the (arbitrary moral and political) prejudices of the Bench, and
to a certain extent those who were practising the law. Hence, common law or judgemade law, as Bentham saw it, could not exist, even if it were to be considered lex
scripta. 178 And if it did not exist, it could not have authority. Law’s authority, as he
viewed it, could thus only arise from the command of a sovereign will, embodied in the
principles of legislation that is parliamentary statutes. Benthamite positivist assaults on
the common law also included a stark rejection of natural law principles on the basis
that if law is the command of sovereign, it cannot thus include a (subconscious and
arbitrary) moral element which amounts to little else than the expression of
personal/individual opinion. 179

As a solution to these issues, Bentham, as highlighted by Lieberman, ‘paraded the
principle of utility’. 180 Captured by the famous expression ‘the greatest happiness of the
greatest number that is the measure of right and wrong’, utility formed the basis of
Bentham’s reforming program that attempted to restructure law in a rational and
objective form. It was premised on the proposition that the desire for pleasure and the
avoidance of pain. Utility, for Bentham, influenced the way we respond to the
command of the sovereign, including the threat of sanction. On this utilitarian (rational)
basis, he put forward a system of how the law should be organised, namely in an orderly
and accessible form in the shape of a comprehensive code issued by the legislature.

Utility further allowed him to decry the political and social cohesion which natural law
advocates claimed its principles offered. Focusing on the primacy of the individual,
Bentham claimed that a community was an empty construct, nothing more than a
fictitious body, the aggregate of the individuals that made it up. Accordingly, utility, he
stressed, by focusing on the greatest good for the greatest number, increased the
aggregate positive outcomes for the community as a whole.
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Utilitarianism’s individualistic principle meant that it could be used simultaneously to
rationalise Liberals’ arguments against state intervention and radicals’ claims in favour
of social reforms in ways that classical rational economics could not. 181 The reason
behind this is quite simple. Scholars have now accepted that there was a shift in
Bentham’s conception of utilitarianism which impacted his view of sovereignty. The
first stage, marked by a more conservative embrace of positivism, reformist but not
revolutionary, placed sovereignty firmly in the hands of Parliament. The second
reflected a more democratic position which, without forsaking its positivist leanings,
supported popular sovereignty. 182
At law, utilitarianism had taken effect through the efforts to improve legislative drafting
and policy by Lord Brougham during his tenure as Lord Chancellor from 1830 to
1834. 183 The period was marked by the emergence of a more modern form of
governing, whereby a Cabinet system of government had acquired a more central role in
the direction of law-making. 184 This phenomenon was the result of the administrative
realities of the modern state which had emerged from the dual revolution, embodied in
England by the Reform Act. The demand for additional legislation to meet the needs of
industrialisation led to greater centralisation of law-making, and its corollary
administrative centralisation. Centralisation, in turn, facilitated the growing penchant
for the methodical collection of data to inform policy-making. More pointedly, it acted
as a point of articulation between the Parliament and the distributed bureaucracy that
administered order throughout the Empire. 185 However, the emergence of (limited)
representative governments in presupposing a substantial delegation of political agency
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axiomatically reduced popular participation in governing. The centralisation of powers
was thus often perceived as an exercise of arbitrary power by those who contested the
policies of the state. 186

Similarly, utilitarianism greatly impacted the adjudicative function. The courts found it
difficult to keep abreast of the increased complexities of government policy and creative
legislative reforms that were often based on factual enquiries and officially unavailable
to the courts for consideration. As a result, the judiciary often took refuge behind
parliamentary sovereignty or the strict application of rules to justify their decisions in a
bid to create a sense of impartiality and be seen to preserve the autonomous function of
the law, but to the point where an equitable approach to construing statutes appeared to
be almost disregarded. 187

4.5 Summary of the salient arguments in the debates

Standing on the platform of utilitarianism, the government’s position was seductively
unassuming and comforting. As far as it was concerned, law, liberty, and
constitutionalism were by now firmly aligned with legislative authority. History had
proven that the law does not control the legislature’s sphere of legitimate activity,
especially in times of national emergency. 188 Parliament had the supreme authority to
make and amend law.

As pointed out by Goldsworthy, this view, which endorsed Bentham’s early position on
parliamentary sovereignty, had been previously argued by other legal and political
intellectuals of the time. John Allen, he explains, had already reasoned in 1830 that
sovereignty was held jointly by the King, Lords, and Commons. Austin, two years later,
concurred but specified that sovereignty was placed implicitly in the hands of the people
who were represented in the Commons by their elected representatives. That same year,
James Park, Professor of English Law at King’s College, added that constitutional law
186
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could be amended by Parliament in the same manner as ordinary law, confirming what
de Tocqueville had previously claimed: the English Parliament ‘has an acknowledged
right to modify the Constitution’ which meant that a law enacted by Parliament could
not be unconstitutional. Closer to 1848, Sir Erskine May had also declared that no limits
could be imposed on Parliament ‘other than those which are incident to all sovereign
authority – the willingness of the people to obey or their power to resist’. 189

Notwithstanding the loophole in the law of sedition, the government affirmed that the
common law of treason drawn from judicial interpretations was too vague, and it did not
generate rules that could deliver social cohesion and coordination in times of crisis,
such as the one Britain then faced. 190 The government’s role was thus to enact
legislation that would promote the greatest happiness of the greater number, that is
protect the common good. The government’s arguments were consistent throughout the
debates, focusing on the same values and rhetorical strategies that had been used in
1795 and 1817 by the Tories when introducing the Gagging Acts. It appealed to
‘constitutionalism’ 191 to petition the House for extraordinary (administrative) powers to
protect the constitutional framework and its institutions, the rights of the people to
liberty, and to preserve public peace. 192 Yet it justified its action in utilitarian terms.
The main concern of the critics of the Act was with the passing of a coercive law in the
face of what were legitimate political, social and economic concerns in Ireland. In their
assessment of whether the Act was preferable to the current law of treason or sedition to
deal with the emergence of radical dissent, the critics’ arguments were expressed in rule
of law terms. They focused on two major aspects: on the one hand, there were ominous
warnings about the dire consequences the criminalisation of radical political dissent
would have in Ireland 193 (and possibly in Britain) because it was contrary to the rule of
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law. 194 On the other hand, it would delegitimise the political authority of the
government and weaken the Crown, 195 subvert the sovereignty of its dominion, 196 and
risk undermining the entire legal system 197 because it was a bad law, both in substance
and in form.

The key arguments the critics of the Act made can be summarised as follows.

From the outset, they argued that the Act constituted an exercise of arbitrary power,
railing that clause 3 was against the spirit of the constitution and the common law that
protected liberty. 198 It would disembowel the substance of both the common law and
statutory law of treason by introducing the new offence of speaking openly and
advisedly. 199 And often coercive measures such as these extended the law beyond its
spirit and its limit. 200 Such laws could be pushed to their extreme limit by judicial
interpretation (eg, result in constructive treason), as had previously been the case, and
lead to gross injustices, if not judicial murder. 201 Its application would overlap with the
old Treason Act 1351, creating a constitutional conundrum that would subvert the entire
body of treason law. 202 It also altered the procedures of the criminal law by changing
the rules of evidence and procedure, 203 and interfering with the rights of the accused,
which, in the case of political dissent, had taken years to secure. 204

Coercive laws that aimed to control radical political dissent to protect the institutions of
the state often placed significant obstacles to walking the path of legality. 205 As they
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became a permanent fixture of a legal system, officials of the law often became
accustomed to excessive, unlimited administrative authority. This, the critics argued,
tended to marginalise the law-receivers who questioned the system of governing by
removing their capacity to take part in what they perceived as the struggle for justice. 206
The utility of the Act was questionable because it failed to address the root cause of
radical political dissent in Ireland. The Act was an unjust law because it failed to
conform to the expectation of the law-receivers and address their concerns. 207

Perversely, at the very time when utilitarian influences were advocating greater clarity
in the law, the critics remonstrated that the government was proposing a poorly drafted,
grammatically and syntactically incorrect, ambiguous at best, if not incomprehensible
statute. 208 It could not possibly, they submitted, be understood by the average person if
the government itself were unable to interpret its meaning, 209 and would only bring
uncertainty in the mind of those who were expected to obey the law. 210 This was a
concern Bentham had previously argued could undermine ‘the legitimacy of the legal
system as a whole’. 211 This would lead to the perception of poor administration of
justice, if not corruption, and people would withdraw their support for public authority
and respect for the law. 212

More disconcertingly, the Act would further centralise power within the Commons. The
Reform Act had already surreptitiously bolstered a process which had started in the Pitt
era with the Gagging Acts 1795. The Act would now copper-fasten the thwarting of full
public participation in the political process by preventing anyone from questioning the
origins, policies, and decisions of the present government and any future ones.213
Parliament would be solely sovereign and have legislative omnipotence. Sovereignty
would not be shared with the people, which meant that the British model of government
by limited representation would continue to be hijacked by those in power until such
time as universal (male) suffrage were introduced. The Act would consign public
206
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expression to the entire machinery of the law (especially the Attorney-General, judges,
and juries), 214 thereby vesting excessive discretion in officials of the law. 215

Concluding observations

The concept of the rule of law in mid-nineteenth century Britain continued to have a
much fuller meaning, one that it inherited from its historical struggles against arbitrary
power, and which centred on the security of the individual by limiting arbitrary power.
Rule of law, as the next Chapters will show, continued to have a central role in political
ideology and constitutional debates in regulating conflicting (radical) views. The
parliamentarians who participated in the making of the Treason Felony Act continued to
see rule of law as an integrated entity which underpinned British values and ideals
concerning liberty, equality, fairness, representation, and justice. And they continued to
be committed to the institutional mechanisms that allowed them to strive towards
achieving those ideals.

However, at the time the Treason Felony Bill was debated, the old concept of law as
customary restraint and protector of liberties had been replaced by the positivist concept
of law as command and liberty was no longer considered an inherited privilege.
Whiggism, abandoning any semblance of loyalty to restraint of power or affinity to
checks and balances, vested in Parliament absolute sovereignty; in the process
relegating the rule of law to little more than a restraint on government bureaucracy.
Radicals, emboldened by the utility of popular constitutionalism, were keen to exploit
the political wedge it offered over the Whigs’ conception of regulated liberty to pursue
the causes of political exclusion and economic exploitation of the growing industrial
labour classes born of liberal economic doctrine. This left only the isolated Young
Irelanders, beached on the shores of nationalism and French republicanism, for whom
British rule of law offered no succour.

Paradoxically, at the very moment when rule of law appeared to have been usurped by
parliamentary sovereignty, and ‘Britain had lost all semblance of immutable
constitutional principles and entrenched personal rights’, other nations would evoke
214
215
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Britain as the home of rule of law, and hold it as a beacon of liberty. 216 Every nation,
Reid stresses, except Ireland, as Ireland was ruled under a system of centralised
government and administered, predominantly, by coercive legislation. British rule of
law for the Irish conjured up not the notion of a bulwark against arbitrariness, but
instead the legacy of an arbitrary regime of Penal Laws that had been designed to
exclude the Catholic majority from all aspects of civic life. This, they claimed was an
arbitrary regime that was marked by ‘inequality of law, of institutions, and of
taxations’ 217 compared to England, and which prevented the legislative independence of
Ireland since the Union. 218
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CHAPTER 5

THE MAKING OF THE TREASON FELONY ACT 1848

THE GOVERNMENT’S ARGUMENTS

Introduction

The focus of this Chapter is to analyse the government’s (and its supporters’) case for
the implementation of the Treason Felony Act, and specifically their arguments as to
why the Act did not undermine the government’s authority and commitment to the rule
of law.

Drawing on the 1848 parliamentary debates as recorded in Hansard and other
contemporaneous sources, this Chapter illuminates the concerns which the regulation of
radical dissent raises, and the questions it provokes regarding the proper relationship
between power and law. From this perspective, the Treason Felony Act provides a
vehicle to interrogate the questions which the limitation of power poses. These are very
old issues and this episode in history allows us to gain an insightful understanding of
those enduring challenges.

5.1 Making the case for the Treason Felony Act – Legitimacy and legality

In the course of presenting the Bill to Parliament, the government – represented mostly
by Sir George Grey, Lord Russell, the Attorney-General, Sir John Jervis; and the
Solicitor-General, 1 Sir John Romilly – 2 set about crafting a narrative that was designed
1

Sir John Jervis (1802–1856), Liberal, held several high-level appointments including those of SolicitorGeneral, Attorney-General, and Chief Justice of the Common Pleas. He was involved in the drafting of
the Act which may explain some of its verbosity as Jervis was reputed – and frequently criticised – for his
‘exceedingly ill-worded’, ‘verbose’ style of drafting which often led to interpretative confusion, see, eg,
Barton v Bricknell (1850) 13 QB 393 (Justice Coleridge), David Freestone and J C Richardson, ‘The
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to allay the concerns that critics of the Bill had raised about the government’s
commitment to (constitutional) principles and the Act’s impact on the state’s
legitimacy. 3 Predictably, it rebuffed the Opposition’s claims that the Act undermined its
commitment to those principles arguing that (1) Parliament had the authority to make
new rules (coercive legislation) to protect the institutions of the state and national peace
in times of crisis; (2) the Act did not represent an exercise of arbitrary power but rather
a temporary measure in response to a crisis, the enactment of which adhered to
parliamentary process thus ensuring executive accountability; and (3) the security of the
accused against the state’s power continued to be provided for. As for the concerns that
the Act undermined the legitimacy of the state, the government argued that once people
were convinced of the Act’s utility, and once it was sanctioned by the officials of the
law, it would command obedience.

5.1.1 Time-honoured principles

It is clear from the debates that the Whig-liberal government was reluctant to relinquish
its inherent claim to those inherited (Whig) principles that aimed to constrain arbitrary

Making of English Criminal Law (7): Sir John Jervis and his Acts’ (1980) Criminal Law Review, 5, 8-9,
12, 13. As a reformer, Jervis is remembered for his reforms of local justices’ best practices (Jervis’s Acts),
which reflect his keen interest in procedural law and condemnation of the unaccountable influence and
power of the bench (see also HC Deb, 11 February 1834, vol 21, col 239 (Mr Jervis); ibid 5 May 1842,
vol 63, cols 160-162 (Mr Jervis)), ibid 8, 15-16, n 15. Jervis also led the prosecution of the Chartists for
treason-felony: R v Dowling (1848) 7 St Tr NS 381 (‘Dowling’); 3 Cox CC 509 (‘Dowling(a)’); R v
O’Donnell (1848) 7 St Tr NS 637; R v Ernest Jones (1848) 6 St Tr NS 783; R v Fussell (1848) St Tr NS
723; 3 Cox CC 291(‘Fussell’); and R v Rankin (1848) 7 St Tr Ns 711. As a Justice, Jervis was thought to
be antagonistic, sometimes biased, but above all a pragmatist who focused on applying the rule of law,
especially in criminal cases, see Freestone and Richardstone, this note, 9; and also Joshua Getzler, ‘Jervis,
Sir John (1802–1856)’ in ODNB, above n 45, Chapter 2, vol 30, 76.
2
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Romilly (1866). He is responsible for the introduction of several acts, including the Encumbered Estates
Act 1849, 12 & 13 Vict, c 77 which dealt with the sale of foreclosed Irish estates to English buyers
following owners’ inability to meet their repayments because of the famine. As a judge, he was reputed
for his disregard for precedents and doctrine which led many of his rulings to be overturned on appeal
because they were considered bad for certainty, see, eg, Erskine v Adeane (1873) LR 8 CH 756, John
Hamilton and Patrick Polden, ‘Romilly, John, First Baron Romilly (1802–1874), Judge and Politician’ in
ODNB, above n 45, Chapter 2, vol 47, 666. In parliament, he was an ardent advocate of Bentham’s
utilitarian principles in matters of criminal law reforms, Michael Rustigan, ‘A Reinterpretation of
Criminal Law Reform in Nineteenth Century England’ (1980) 8 Journal of Criminal Justice, 205, 208.
3
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power. The arguments submitted to the House show that the government chose to take
the path of legality rather than defaulting on their standing as standard-bearers for rule
of law ideals by renouncing centuries of constitutional principles and traditions. Rule of
law thus occupied a central role in the legitimisation of its political and legal authority.
However, the government’s focus was more on invoking the rule of law to justify its
request to the legislature for increased executive power – ensuring that its action
conformed to legislative command by following parliamentary process – and the
procedural aspect of the rule of law tradition concerning the application of the Act,
rather than to address the substantive issues that had been raised by the critics of the
Bill. 4

In broad terms, supporters of the Act asserted that it did not constitute an exercise of
arbitrary power. It did not undermine the constitutional framework. Parliament had
legislative sovereignty to make coercive law when the state and its institutions, and the
common good, were threatened by radical dissent. 5 The government (and its supporters)
deemed that there was nothing unjust, unconstitutional, or unprecedented that would
violate the spirit of the constitution or the substance of the common law, alter the law of
treason, or the criminal law and its procedures. 6

5.1.1.1 Legislative authority

Legislative authority – the power of Parliament to make and unmake law – was the
foundation upon which the government primarily relied to argue its law-making
authority. From the Act’s introduction on April 7, the government’s case for proposing
it relied on the doctrine of legislative sovereignty which it anchored in a two-pronged
strategy. This approach which involved the simultaneous use of the principles of ancient
constitutionalism and utilitarianism was exploited by supporters of the Act throughout
the session. To a certain extent, it reflected the political allegiances and ideological
tensions among those (Whigs, Tories, and Liberals) who endorsed the government’s
request for increased executive powers. It also epitomised Victorian legislators’ creative
4

The latter may be attributable to Sir John Jervis’s involvement in the drafting and supporting of the Act,
he was notorious for his ‘enduring interest in procedural matters’, see Freestone and Richardson, above n
1, 16.
5
See, eg, HC Deb, 10 April 1848, vol 98, col 89 (Sir Hall).
6
See, eg, ibid 18 April 1848, vol 98, cols 463-470 (Sir Peel).
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pragmatism in recalibrating archaic laws to meet new legal challenges while providing
options to meet future challenges – the utility of which the Solicitor-General (Oliver
Heald) would reaffirm a hundred and sixty six years later. 7

The texture of the government’s claim, when introducing the Act, relied on the same
forensic strategies used by ancient constitutionalists in 1795 when arguing the right to
create a new rule. It adroitly crafted its argument with alarming language 8 to create the
impression of a state of emergency, something which Palmerston had earlier suggested
would facilitate a smoother granting of extraordinary powers to the executive. 9 The new
rule was then introduced as a measure to uphold liberty by enhancing security, and
strengthen the spirit of the constitution, rather than a major constitutional amendment.10
Paradoxically as Liberals, advocates of the Bill joined the long line of Hobbesian
servants of power – sovereign authority – willing to ‘distort progressive terms’ 11 to
perpetuate their hold on political (and legal) authority.

Appeals to ancient constitutionalism allowed supporters of the Act to assert that
Parliament’s sovereignty was established by political struggle and not by judge-made
law. 12 This was evidenced by the many claims that the robust constitutional framework
and the experiences with extraordinary powers in the past legitimised the current
government’s request. 13 The reservoir of constitutional protections was not
predetermined or fixed but could be drawn down in times of extraordinary need by the
legislature to provide the executive of the day with the powers it needed to provide the
security of the Crown and the government. 14 To put it simply, the executive had
historically legitimately taken numerous decisions to temporarily step outside the

7

See above, Introduction, 1-2; and Stebbings, above n 53, Chapter 3.
Using words and expressions such as ‘crisis’, ‘organised plan’, ‘avowing violent designs’, ‘subversive’,
‘dangerous and exciting’, ‘terror and dismay among the population’, ‘threatened the Government’,
‘excitement and alarm’, HC Deb, 7 April 1848, vol 98, cols 22-29 (Sir Grey).
9
See Gooch, above n 128, Chapter 2, 224.
10
See, eg, HC Deb, 7 April 1848, vol 98, col 21 (Sir Grey).
11
Gearty argues that by corrupting the language of liberty and fraudulently juxtaposing it with security,
Hobbes transformed liberty into ‘a rationale for servitude’ to authority/sovereignty/power, see Conor
Gearty, Liberty and Security (Polity Press, 2013) 8-12.
12
See, eg, HC Deb, 12 April 1848, vol 98, cols 249-250 (Attorney-General); ibid 18 April 1848, vol 98,
cols 464-470 (Sir Peel).
13
See, eg, ibid 18 April 1848, vol 98, col 464 (Sir Peel).
14
See, eg, ibid 7 April 1848, vol 98, col 21 (Sir Grey); ibid 18 April 1848, vol 98, col 468 (Sir Peel).
8

118

bounds of the constitution in times of crisis, 15 something which de facto legitimised the
present government’s request for extraordinary powers. Parading forensic history
abetted their contention: the new rule did not in any way alter previous statutes or the
common law. The Act did not contain any extraordinary measures which were not
already provided for by both statute and common law. 16 The offence of speaking (and
writing) openly and advisedly, was supported statutorily by previous constitutional
authorities from which judicial decisions by learned judges drew their interpretation. 17

Using the techniques of forensic history, supporters of the Act claimed that political
accountability (‘general principles of politics’) and established constitutional principles
(‘maxims of the constitution’) justified, guided, and set boundaries to the government’s
request for increased executive power in time of crisis. 18 Selectively referring back to
Hale's Pleas of the Crown, the Statute of Anne, 19 the 13th of Charles II, chap 1, 20 and
the Statute of George III, 21 and carefully chosen passages from Foster’s work on Crown
Law to buttress its argument, the government claimed that the law of treason already
provided for such offences. The first part of the new statute that related to the
compassing, devising, or intending to kill the sovereign, levying war against the Crown,
to force it to alter its mode of governing, or intimidating Parliament remained
untouched. All that was different was that the mode (an overt act) of expressing an
intention of committing the aforementioned crimes, that is either in print or by open and
advised speaking. 22 Speaking words openly and advisedly were already provided for in

15
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previous statutes. 23 And speaking would only fall within the penalty of the new Act, if a
person deliberately planned (‘wilful intent’) 24 to overthrow the Crown or the
government by force, and incited others by open and advised speaking to commit
violence. 25

The government’s position was further bolstered by the doctrines of parliamentary
sovereignty, supported by the utilitarians, which had gained in currency since the 1830s
(and also, perhaps as utilitarians, seduced by Bentham’s deriding of the common law as
‘dog law’). 26 These confirmed that it was within the legislature’s legitimate authority, as
the “democratic” institution expressing the will of the people, to make or amend any
constitutional law in the same way as any ordinary law. 27 It could thus retrospectively
target specific categories of persons to address a loophole in the law that threatened the
institutions of the state and the common good.

In assessing the situation it was faced with, the government quickly realised that when it
came to offences against the state (‘offences against the Crown and Government’), 28 the
current laws provided for no intermediate offence between high treason (treason law)
and a misdemeanour (sedition law). For instance, as the law on treason stood, any
person having gone abroad to seek assistance for the purpose of overthrowing the
institutions of the country, or having incited by speech (and not by writing) others to go
there for that purpose was exempt from any penalty, save that attached to sedition. 29
Hence, the only legal remedy at the government’s disposal to face down the spread of
radical dissent was the law of sedition, which was vague, and a bailable de jure
misdemeanour. As such, it afforded no security to the institutions of the state against the
possibility of a revolution. 30 When on bail, the offending party could continue to excite
the masses to overturn the institutions of the state; something which John Mitchel and
23
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Thomas Meagher had publicly declared they would do following their release on bail in
March 1848. 31 This concern was further compounded by the fact that juries in Ireland
performed their duties under fear of reprisal and difficult conditions, and often returned
a split verdict. 32

Looking towards the law of treason to control public order, the government was of the
view that the Treason Act 1795 did not extend to Ireland. And, within the prevailing
political climate, and under the scrutiny of its continental neighbours, it could not justify
an indictment for treason for expressing, uttering, or declaring treasonable designs in
writing or in print. 33 As a result, the authors of articles or public speeches, published in
the nationalist press that challenged the authority of British law or excited the people to
rebel against British rule, could only be dealt with as constructive treason under the
Treason Act 1351. That Act, however, required a lengthy and intricate procedure, and
prescribed a severe sentence: death and forfeiture. This was at odds with the spirit of the
recent criminal legislation that reflected the emerging public opinion that capital
punishment should be reserved for the most heinous crimes. 34 Accordingly, it was
unlikely a jury would return a conviction of high treason for the political offence of
reporting in print seditious language spoken at a public meeting and/or printing
seditious articles in a newspaper; or addressing mass meetings using words to
recommend the levying of war, or use arms for the purpose of overthrowing British
authority. 35

5.1.1.2 But power with limits

31

See above, Chapter 2, 53-54.
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35
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In the tradition of their Whig forbears, supporters of the Act characterised arbitrariness
as power exercised without limits, in other terms as the opposite of representative
government. The Act, the government stressed, could not be equated to an exercise of
arbitrary power insofar as it was submitting its request for increased executive powers
to the control of the legislature. And as a consequence of this control, the most severe
provision of the Act would operate for a limited period of time only. 36

At the close of the session, claims that the executive was centralising power in its own
hands for its own ends were firmly rejected on the basis that the necessary approval
from the legislature for the enactment of the Act meant in effect that executive power
was controlled, limited, and thus subject to accountability and governance. Ergo, the
government considered itself to be subject to the rule of law when it came to regulate
radical dissent. It could not enact coercive legislation without adhering to the
parliamentary process, and obtaining consensual acceptance of the new legal rule,
which would remain subject to examination and potential amendments. 37 The substance
of political liberty, the government argued, would continue to be protected by the
principles of representative government which included the long-established right of
parliamentarians to question the government’s policies on behalf of their constituents;
even if this questioning amounted to a treasonable speech like that of Smith O’Brien,
delivered as a response to the introduction to the Act. 38 Prosecuting members of
Parliament for speeches made in the House would, for the architects of the Act, amount
to a return to prerogative law, viz. an exercise of uncontrolled/arbitrary power. It would
equate, Lord Campbell stressed, to the arbitrary power exercised by Charles I 39 which
led to the most intensive constitutional conflict in English history.

The government further dismissed the Opposition’s claims that the Act amounted to an
exercise of executive arbitrary power as it was merely requesting an increase of

36
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authority (‘strengthening of the hands of Government’), 40 justified by the events that
were unfolding on the European continent. 41 As far as it was concerned, its willingness
to relax the most restrictive clause of the Bill at Committee stage demonstrated its
commitment to time-honoured constitutional principles, specifically to the traditions of
governing by representative parliament, reasoned compromise in pursuit of legislative
consensus in order to secure constitutional stability and public order. The introduction
of ‘open and advisedly speaking’ in clause 3 was to be made temporary, and not
permanent as it had originally requested, 42 so that those who had concerns about its
long-term impact on constitutional principles would support the government’s request.43
What mattered the most for supporters of the Act was, as Sir Robert Peel put it, ‘the
maintenance of the institutions of the country in all their leading principles and upon
their ancient foundations’. 44 And he argued eloquently that history had shown that, in
times of crisis, the constitution – the ‘monarchical constitution’ – 45 would prevail as,
even if its spirit was inadvertently undermined, ‘when the extraordinary powers had
ceased to exist, the constitution was restored in all its native freedom and strength’. 46

5.1.1.3 Procedural legality

What the debates expose is that, at the fore of the government’s argument, was a
claimed adherence to rule of law principles that primarily focused on certain legal
processes that would be put in place to ensure procedural fairness, in the process
providing security to the accused. Procedural justice was thus branded as one of the key
factors in shaping public behaviour in obeying the law. It was to be found, the
government reminded the Opposition, in the fairness of the processes the machinery of
the law uses when dealing with the public.
Using a criminal model based on justice and due process meant that a certain sensitivity
to rule of law principles was kept, albeit from a purely procedural perspective.

40
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Supporters of the Act conceived rule of law as amending or applying rules that would
not undermine the rights of the accused. There were, for example, at Committee and
Reporting stage, lengthy debates regarding: the rules of procedures that involved the
reporting of the offence by witnesses, the length of time within which the prosecution
should commence and the warrant be issued, 47 the number of witnesses required to
attest to the offence, 48 and the regulation and role of reporters and spies for the purpose
of a trial under treason felony. 49 Rule of law tradition was reduced to a series of
technical norms, denuded of values, to be assessed by their efficiency in providing
security to the accused.

The security of the accused, the government asserted, would be protected by both the
Act and the machinery of the law, from ‘the Legislature, to the Government, to the
Judges, and to the juries’. 50 The Jury, that sacred Whig canon which spoke to
constitutionalism, was portrayed as the embodiment of rule of law tradition in
practice. 51 In the cases of treason and seditious libel, in particular, the Whigs’
perception of the institution of the jury was that it acted as a bulwark not only against
the arbitrary action of the state but also against the arbitrary action of the judiciary. 52
Juries were seen as ‘the real judges in England’ possessing a power which no judges
had, that of refusing to apply the law. 53 Hence, Whigs’ veneration for the institution of
trial by jury as an instrument of liberty 54 was presented in the debates as the ultimate
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enlightened safeguard that would ensure due process since they would have to be
satisfied that the speaking offence was for the purpose of levying war. 55

The wording of the Act, its framers declared, would also constrain executive power
insofar as the Act limited the nature of the evidence that could be given, and required, as
mentioned above, evidence of an overt act. 56 And the difficulty of proving the overt act
of open and advised speaking would operate as a further safeguard to the accused. 57 In
addition, Lord Russell’s concession concerning the adoption of the two witnesses-rule,
which previously did not apply to Ireland, would ensure that words could not be
misunderstood or misreported by a Crown’s reporter or a malicious informant. 58
Furthermore, the judiciary which was composed of skilled common law professionals
had experience in interpreting those matters at common law. Officials of the law, the
government affirmed, were constrained by established legal principles by virtue of their
formation. Their integrity and expertise borne of their experience and training would
therefore guarantee the rights of the accused. 59

5.1.2 Utility and the state’s legitimacy

The widespread appeal to utilitarianism that pervaded British society at the time of the
passing of the Act, provided the government the rhetorical platform upon which it could
dismiss any arguments with regard to its right to make coercive law. Utilitarianism
provided those who supported the Act with an external approach for moral judgement
based on matters of facts rather than private morality. 60 As members of government
(and parliament), they were no doubt aware of Bentham’s critique of Blackstone’s
natural law theory, and realised that the principles of utility proved to be an ideal
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solution to restrict the assertive morality of ancient constitutionalism, 61 which
questioned the morality of the Act. 62 Utility, as pointed out by Lieberman, not only
spoke directly to the happiness of the people, it also acted as a medium for ‘shifting
moral disputes from the sphere of private opinion to an external standard of opinion’.63
Liberty was thus portrayed as a good which, in the first instance, was required to pass
the threshold test of positive law and utility.

With regard to obeying this new law, the government, hence, confidently stood on the
shoulders of utilitarianism. Obedience to the law is a habit which is cultivated by
experience which is deeply rooted in a broader custom or (cultural) disposition. 64 This
had recently been evidenced by the many pledges of allegiance made by the
representatives of the people in the House to the Crown 65 and the support of the masses,
many of whom had confidence in the government and its system, 66 against the mass
meeting of the Chartists. 67 Influenced by Bentham’s doctrine on the authority of the
law, the government further recognised that the habit of obedience was an interactive
one. 68 It would arise once a sufficiently large number of people were able to see the
good that was in the Act for them, 69 and after (as discussed above) it was legitimately
passed, that is enacted according to recognised parliamentary rules and procedures
which the people accepted. This was the reason why the government was petitioning the
legislature for extraordinary power. 70 In addition, the application of the Act by officials
of the law, especially the judiciary who were experienced in interpreting the ambiguous
nature of open and advised speaking, would further command obedience to the new
rule. 71
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Mindful of the public reporting of the debates, the government sought to build support
by appealing to the enlightened self-interest of the public. It articulated the utility of the
Act around several overlapping key propositions which it had to consider when
balancing the peace of the country (security) with individuals’ rights (liberty): the law
had greater efficacy than the existing provisions; extraordinary times required
extraordinary responses, and as such the law must evolve to meet new modes of threats;
there are different types of political dissenters, some of which ought to be ‘placed in the
degraded class of common felons’ because of the intent that motivates political
agitators; 72 and finally gradual reforms are better than newfangled ideas.

The efficacy of the Act, supporters claimed, was evident at many levels. From a rule of
law perspective, it would address the loophole in the law of sedition, clarify the law on
treason which was overly ambiguous, and bring prosecutions for sedition to an end. 73 It
would enhance the effectiveness of the criminal law to better protect property and life,
public order, and peace from political manipulators by altering pre-trial procedures. 74
Mitigating the character of the crime from treason to felony and commuting the death
penalty to transportation also meant the Act was fairer and more lenient towards the
accused. 75 It would, in the words of Lord Campbell, dispose of constructive treason ‘for
ever’ and replace it with ‘a plain, easy, popular mode of proceeding’. 76

Alarmed by the events of revolutionary Paris, and fearing for the established order,
whether out of self-interest or political ideology, the government argued that these
extraordinary times required extraordinary responses. Newspapers in England were full
of anxieties and fears that affected the country while in Ireland sheer provocation
reigned. While Whig political principles contended that resistance may be justified in
the face of tyranny, they also held that the law could not set limits to legislative
authority to restrain rebellion, especially when the country was facing extraordinary
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circumstances. 77 There was a risk that such limits would be construed too broadly and
rebellion could thus be incited too easily by inveterate political manipulators and
unprincipled agitators. 78 The criminalisation of radical political dissent, from a
misdemeanour to felony, was an important step in buttressing the security of the
government and the Crown, and would ensure that no revolution that threatened the
common good could take place in Britain. Echoing the Old (Burkean) Whigs’ argument
that social manners and good moral behaviour moderate excessive state interference,
and that the respectable man should not excite others, 79 the Act was portrayed as a
constitutional safeguard to protect the ignorant masses from learned political dissenters
who sought to mislead them for their own political ends. 80 It would, by the same token,
deny those who attempted to excite others, the exalted status which history had
traditionally afforded to those charged with high treason:

Let those frogs which are croaking sedition remain in their marsh, and let them not puff
themselves into the dignity of those nobler animals which bellow treason’.

81

The novelty of the offence, the government contended, lay in the direct incitement to
levy war against the Sovereign, a different crime than sedition, and the reason why it
introduced the words ‘open and advised speaking’ in clause 3. 82 Proposing a new rule to
meet the new modes of threat that were emerging was portrayed as part of the wider
evolution of the law in response to the needs of the emerging modern industrial era (‘the
spread of civilisation’). 83 The government affirmed that it was not abandoning centuries
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of constitutional protections. It was simply arguing that the nation’s robust and versatile
Constitution was capable of meeting the new challenges posed by new times. 84
Ever alert to the role of mass meetings and the press, 85 the government believed that
new laws were required to stop the dissemination of ever increasing radical ideas
through the new medium of mass media. Hence, it argued that given the extraordinary
times and the emergence of new modes of overturning governments and their
institutions, there was no alternative but to introduce an Act.

The utilitarian logic of (New Whig) liberal feelings, borne from the growth of capitalist
industrial structure and dominated by a laissez-faire ideology, played a prominent part
in the government’s appeal to the institution of legislative sovereignty and its contention
that the Act would not undermine the legitimacy of the state. From its liberal Whig
perspective, it was incumbent on the government and Parliament not to interfere and
legislate in relations that governed contractual obligations between landlords and
tenants or employer and employees, unless absolutely necessary. 86 Thus, it is not by any
means surprising that the debates reveal a focus on protecting life and property, and the
institutions of the state against these ‘newfangled-theories’ that the 1848 French (social)
Revolution was spawning. 87 Radical ideas were challenging the concept of British
sovereignty, and in doing so putting forward alternative conceptions of political, social,
and economic division of powers.

Throughout the debate the government sought to justify its proposed measure by
highlighting the dangers of radical reforms borne of what Burke, the Old Whig, had
labelled ‘a revolution of doctrine and theoretic dogma’; a ‘revolt of innovation’ that
repudiated history and tradition, and experience. 88 There continued to be, in nineteenth
century Britain, the widespread view that the parliamentary platform was more
respectable and to be valued more than revolutionary resistance drawn from nationalism
and/or ethnic aspirations. Since the constitutional settlement, British reforms had been
84
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gradual, through reasoned arguments, non-violent, and parliamentary, as long as – to
recall Belchem – the proposed political programme was not too theoretical (French) or
too violent (Irish). 89
The government anticipated that the rise of Irish nationalism would not just impact
British sovereignty in Ireland but would also threaten the sovereignty of the United
Kingdom, and possibly the Empire which is why the Act initially applied to the whole
of the United Kingdom 90 as well as Ireland, and was then replicated in the colonies. 91
Nationalism, in its ideological makeup, carried an implied threat to the concepts of
parliamentary sovereignty and political authority; an attack which would become
obvious during the Home Rule crisis in 1886 as pointed out by Dicey. 92 Nationalism’s
recourse to violence was inconsistent with the liberal view of the rule of law tradition,
and Irish nationalism’s demand for legislative autonomy was inconsistent with
parliamentary sovereignty. While the American Revolution, as stated by Reid, had
forced England to think about sovereignty in different ways, 93 by the time 1848 arrived,
the British government was commencing to experiment with new ways of (re)defining
political sovereignty with the Reform Act. While aware that the Bodinian conception of
sovereignty could no longer account for the contemporary transformation of the state,
liberalism was, however, not yet ready to accommodate nationalism, especially when
many in the nineteenth century thought it to be a transient fad, partly because its
meaning(s) had yet to be figured out.
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Bearers of utopian and theoretical rights that departed from Whig traditions and
historicity were thus seen as spreading radical ideology that could cause social and
economic upheaval, threatening the common good. As Whigs influenced by the writings
of Burke, the government realised that the concept of what Furet would come to label as
‘democratic politics as a national ideology’ 94 – introduced by the 1789 French
Revolution – threatened the established political and social order. Popular sovereignty
was thus being equated with nationalism. In April 1848, the establishment was not just
concerned that the rise of nationalism in Europe would obliterate the British monarchy
as had been the case in Austria. It also feared that newfangled theories promulgated by
red republicanism in France, 95 would redefine property rights and by consequence
political rights; 96 in other words, the character of political authority and the distribution
of political power. It is not surprising, therefore, that access to political citizenship
through a limited franchise became a site of contention in the debates. Political
participation was only for those whose public behaviour, including dissent, conformed
to British values as defined by Whig ideology. The currency of extra parliamentary
activities, disruptive monster meetings, mass petitions, and the threat of rebellion was to
be devalued. 97 Lord Russell, for instance, agreed at the close of the parliamentary
session to consider discussions on Irish political reform and the repeal of the Union, 98
only on the proviso that they be dealt with ‘by argument’ in Parliament and not ‘by
inciting people to use arms’.

As the debates progressed, it became obvious that the representatives of the propertied
and middle classes who sat in the Commons were concerned that events in Ireland may
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spread to the Chartist movement. 99 And, Chartism’s (social) rights claims based on a
wider franchise, and re-invigorated by the 1848 French Revolution, would give rise to
more widespread discontent and upheaval among the lower classes. 100 The ongoing
public arguments about the unfulfilled promises of the Reformed Parliament 101 and the
widespread distrust of universal franchise, undoubtedly facilitated the passage of the
Act, 102 as at the heart of the Whig government’s proposal stood the fear of the idea of
mass democracy propagating through the press. 103 The battlelines in Europe, as argued
by supporters of the Act, were not this time between republicanism and monarchy but
between the established social order founded on the intrinsic power of the ruling class
and the working classes; the result of which could only be a revolution:

[T]he question is not between republicanism and monarchy – it is whether the whole institutions of
society shall become upset and perverted . . . the question had now come to this, that either the
working classes must perish, or a change must be made in the nation's institutions . . . the next war
that would desolate Europe would not be a national war, but a war of opinions – a war of country
against town, of village against village, of man against man. 104

A key element of the government’s appeal for attracting approval for the Bill was
predicated on articulating its utility in securing public peace. As Whigs who believed in
regulated liberty and a government committed to a liberal laissez-faire political
ideology, they argued that ongoing political freedom and the benefits that flowed from
it necessitated limits on those who would seek to use free speech to overthrow the very
institutions that stood at its centre. 105 In practice, the narrative sought to articulate the
view that a commitment to liberalism –‘liberal feelings’, 106 ‘Liberal (sic) principles’107
as they were referred to in the debates – meant erecting institutional safeguards against
the abusers of power and democracy, with the government in the face of a professed
99
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emergency, conscientiously assuming the role of representative agent of the majority
interests, seeking to uphold the balance between security and liberties. Unable to escape
the Hobbesian dichotomy that pitted security against liberty (which lay at the core of the
government’s conception of sovereignty), the question posed by advocates of the Act,
was ‘how could they most effectually secure the greatest amount of liberty, combined
with the greatest amount of security?’ 108 As a result, the principle, on which the
government stood to make its case convincingly, relied on the emerging (and since
often repeated) Janus metaphor of balancing liberty with security. 109

Lord Russell explicitly acknowledged this balancing test when assessing the threat the
government was faced with when considering the harm the Bill may cause versus the
harm it would prevent:

In making any alteration of this kind in the law, you have to steer between two great dangers. If
you leave treason and sedition to take their course unchecked, not only do you expose the
constitution and the Government of the country to the greatest peril, but you incur the risk that for
weeks and months together the minds of the working classes will be disturbed, that the peaceable
occupations of trade and industry will be interrupted- and that discontent will grow up from the
very absence of that peace and order which are necessary to the progress of such occupations. If,
on the other hand, in adopting such alterations as we propose, you exceed that which is necessary
for the occasion; if you at all interrupt the course of frse (sic) discussion, whether in public
meetings or by the press, you incur another and perhaps a greater danger, though in an opposite
direction: you increase the discontent which you wish to meet- you send that discontent into other
channels, and you at length find that so far from having secured peace and order, you have greatly
endangered them. Sir, in the measure which we have brought forward, we have endeavoured -and
in any future measures that will also be our aim - to avoid both these dangers. 110

Informing this narrative of public peace/security were the vested interests of the
propertied classes represented in the House. This is what ultimately convinced the
middle class to support the establishment. 111 This power, it might be argued led the
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House to mistake the threat it faced as a class with the threat to the nation; and led to the
emergency the country allegedly faced being defined by those who were most
threatened by it. 112

Indeed, contained within the protection of the common good narrative was a real
concern that Mitchel’s declared war of ideas on the establishment and the Young
Irelanders’ call for radical dissent, would imperil the smooth operation of industry and
trade. 113 As the freedom of markets was not only an economic doctrine but also a
central part of the political and ethical credo of Whig liberalism, 114 the primacy of trade
and commercial considerations over constitutional considerations was very much at the
forefront among those in favour of the government’s motion. 115 With the work of
Smith, Say, and Turgot informing the dominant liberal paradigm of the mid 1800s,
supporters of the Bill were noticeably quick to embrace economic imperatives as a
justification for restraints on individual liberties. 116

While security was a well-established concept in the lexicon of coercive legislation that
aimed to regulate radical dissent since 1795, its explicit juxtaposition with liberty in the
form of the balancing test metaphor was to mark a key juncture in the history of
regulating radical dissent. In retrospect, the Treason Felony Act would witness the
rhetoric of utilitarianism being used at law to recalibrate the liberty-security scales
towards greater security (specifically economic security); and in the process cement the
balancing test as the dominant informing paradigm for future liberty-security legislative
debates. 117
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We may look here, briefly, at a few general observations that the analysis of the making
of the Treason Felony Act has thus far raised, and that will be explored in more depth as
the thesis progresses.

There subsisted in 1848, at the very precise moment when Europe was enveloped in
chaos, a commitment to a set of salient values and ideals born out of concerns regarding
the impact of regulating radical dissent on people’s liberties. These values not only
reflected the concerns of the day about the regulation of radical dissent, but also
concerns which had been expressed in the past, and which continue to resonate with us
today. The commitment to this set of values was used to negotiate, some would argue
bargain, alternative conceptions of political participation/authority. In other words, rule
of law was the mechanism used to mediate the conflicting views of the critics of the Act
and the government concerning the regulation of radical dissent.

But these values also had an important role to play in the legitimisation of English law
and the government’s political authority as British rule in Ireland had been, since the
time of the Penal Laws, one of crises in authority, legitimacy and legality, since it was
often based on the use of coercion. 118 At the times of the debates, these values – rule of
law – for the government represented a commitment to the constitution and its liberties
– specifically the right to free speech and the right to petition – and the mechanism(s)
that underpinned the protection of those liberties against the exercise of arbitrary power,
especially that of trial by jury and parliamentary government. To borrow Reid’s words,
the government conceived rule of law as procedural only. 119

The Treason Felony Act, justified by Benthamite utilitarianism, championed executive
control of the public platform at home and in the British colonies. At the broader level,
the government’s position (and that of its supporters) was little more than the
manifestation of the self-serving duality of mid-nineteenth century liberalism. Its stance
not only illuminates the tension that exists between rule of law and parliamentary
sovereignty, as it was then conceived. It also exposes the theoretical tensions that exist
118

And would remain to be for a long time thereafter, see Paddy Hillyard, ‘Popular Justice in Northern
Ireland: Communities and Charges’ in Steven Spitzer (ed), Research in Law: Deviance and Social
Control (1985) vol 7, 247.
119
Reid, Rule of Law, above n 18, Introduction, 78.
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within the liberal framework due to its adoption of utilitarianism (for economic and
political purposes) as a proxy for morality and its self-serving adoption of (ancient)
constitutionalism, with the latter ultimately prevailing. While, in theory, mid-nineteenth
century liberalism remained committed to parliamentary reform regarding the
distribution of political power, in practice, it continued to shy away from democracy by
remaining committed to the belief in government by a propertied elite through a
concentrated executive.

Rule of law, for the government, was fundamentally tied to the nation’s shared political
sentiments and its attachment to its constituted authorities that is a system characterised
by the strong hand of power, allegiance borne of a habit of obedience, loyalty based on
reason and conviction, and enlightened appreciation of the benefits of well-tried
institutions in time of crisis. 120 More importantly, it meant a commitment to the
principles of legality which for the government, were intimately linked to parliamentary
sovereignty. Both the ‘authority of law’ and that of Parliament were seen as compatible,
purporting to protect individual rights as provided for under the Constitution. For the
government, legal power was the opposite of arbitrary power. Put simply:
power/authority that was limited by Parliament was controlled, thus lawful and by
extension not arbitrary.

120

As stated in the Annual Register, above n 84, Chapter 2, 124.
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CHAPTER 6

THE MAKING OF THE TREASON FELONY ACT 1848

THE CRITICS’ CONCERNS

Introduction

The focus of this Chapter is on the counter-arguments submitted by the Opposition as to
why the Act represented a departure from established constitutional principles and
values. In contrast to the coordinated approach the government adopted in marshalling
and presenting its case, critics and opponents 1 of the Act were animated by a much
more varied set of concerns that were generally aligned with their respective political
claims and heritage. Their disquiet had multiple aims yet all converge towards the same
issue: protecting liberties and limiting executive power as well as that of a parliament,
which was held by a one party majority, to enact a law that they considered arbitrary.

Before examining the concerns about the Act, raised in the Commons, let us once more
re-iterate the overall issue at hand. Opposition to and misgivings about the Act were
initially articulated around three main contentions: firstly, the proposed Bill was
contrary to time-immemorial common law principles that protected certain
constitutional and common law rights (eg, free speech, the right to petition, fair trial,
etc.), obtained during the historical struggle against absolutism; secondly, the
government was overstepping its authority by seeking increased executive powers that
would further centralise its executive authority on the basis of a perceived emergency,
and; thirdly, the Act was an arbitrary exercise of power against individuals’ liberties. In
other words, the Act was contrary to the rule of law tradition, and Parliament did not
1

It is important to distinguish between the Opposition and mere critics of the Act. For the purpose of
convenience, the generic term ‘Opposition’ is used in this Chapter to indicate those who voted against the
Bill or who opposed the Bill initially but then voted for it. The term ‘critics’ is used to designate those
who voiced concerns about its content, but who voted in its favour.
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have the authority to enact a law that was contrary to statutory and common law. And if
it did, what guaranteed Parliament that people would obey such a law given that the Act
was a new rule that further compounded the unfair nature of English law in Ireland
insofar as it failed to address the deep seated inequality of law and of institutions that
were the root cause of radical political dissent.

6.1 Invoking ancient constitutionalism

By introducing the proposed measure, the government was tacitly inviting opponents of
the Act to question its legitimacy and commitment to the established constitutional
tradition. 2 When addressing these, those who raised concerns about the Bill, relied on
ancient constitutionalism buttressed by the language of natural rights to support their
case. 3 The latter was an adroit attempt to undermine the Act using the very language
which the Liberals had previously adopted to justify free-trade measures. 4 It was also,
more generally, a means to undermine the Act by claiming the inalienability of certain
individual rights as well as new rights that fitted the circumstances. Constitutionalism,
on the other hand, attended to different purposes. At the outset, as mentioned in Chapter
4, ancient constitutionalism was the chosen language of those who argued for liberty. 5
Intrinsic to ancient constitutionalism was a set of beliefs concerning the role of legal
traditions and the relationship between the past and the present. The past and its
traditions were regularly called upon in constitutional debates as a reliable guide to
address the concerns of the day and map the way forward. 6 Its utility lay in its ability to
challenge the excesses of the present or reject the use of false precedents to conceal the
state’s excessive incursion on liberties. If the limits of political liberty were defined
legislatively, civil liberties were, on the other hand, guaranteed by the ancient
constitution and the common law (and Habeas Corpus) that stood at its core.

From a tactical perspective appeal to the ancient constitution was the only mechanism
left to the Opposition to shore up its attack on the executive’s claim of legitimacy to act
2

HC Deb, 7 April 1848, vol 98, col 21 (Sir Grey).
See, eg, use of expressions such as ‘human and divine’ rights, HC Deb, 10 April 1848, vol 98, col 80
(Mr Smith O’Brien); ‘inherent and Heaven-originating rights’, ibid col 86 (Mr Thompson).
4
See Joseph Coohill, ‘Free-Trade Agendas: The Construction of an Article of Faith, 1837-50’ (2011) 30
Parliamentary History 2, 170, 174.
5
Reid, ‘Ancient Constitution’, above n 61, Chapter 3, 286.
6
As stressed at above, Chapter 4, 90-97, normally by all opposing sides of a constitutional debate, see,
eg, Pitt, above n 95, Chapter 4.
3
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which, given the volatile circumstances, many accepted was beyond challenge.
Virtually all parliamentarians, agreed that some sort of legal measure should be taken to
prevent radical dissent in Ireland becoming the flashpoint for a revolution that could
ultimately undermine the constitution and its institutions.7 Ancient constitutionalism
was a means of capitalising on the traditions of liberty, calling upon the (old Foxite)
power of the sovereign people, 8 and invoking the (old Whig) right to resist arbitrary
power. 9 As the debates progressed, it acquired a more populist hue that reflected the
political concerns (and ideologies) of the day. It was characterised by the belief that a
government derives its legitimacy from the consent of the governed, and sought to
secure full political citizenship by widening the franchise, and break away from the
identification of political liberty with property rights; or by attaining the right to selfgoverning for better justice.

Invoking the self-referential myth of the ancient constitution to argue against the
constitutionality of the Bill, also allowed the Opposition to cast doubts on the political
and moral legitimacy of the government’s authority to make coercive law to regulate
radical dissent. Indeed critics and opponents of the Act replayed many of the arguments
that the Old Whigs had put forward when in Opposition, at the time of debating the
Gagging Acts in 1795 and 1817. 10 Many of those who stressed the tension between
parliament’s authority to legislate and the rule of law drew sustenance, in particular,
from the observations Charles Fox 11 had made during the passage of the Treason Act
1795. As evidenced in the debates, the initial reaction from the floor to the Bill, and
specifically to clause 3, was as virulent as that of Fox and Thomas Erskine 12 in 1795,
7

See, eg, HC Deb, 7 April 1848, vol 98, col 38 (Mr Hume), col 45 (Lord Dudley Stuart); ibid 10 April
1848, vol 98, col 133 (Sir Grey). But see Smith O’Brien, ibid 10 April 1848, vol 98, cols 73-89.
8
Ibid 10 April 1848, vol 98, col 83 (Mr O’Connor), col 90 (Sir Hall).
9
The right to resistance as a limit to arbitrary power was frequently invoked by referring to the American
Revolution, see Section 6.3.2 below. See also ‘The Right to Resistance’, Nation (Dublin), 25 March 1848,
197.
10
See, eg, Cobbett, above n 11, Chapter 4, cols 516, 519 (Mr Fox); and HL Deb, 24 March 1817, vol 35,
col 1224 (Lord Erskine).
11
Charles James Fox (1749-1806), Whig politician, Leader of the House and Secretary of State for
Foreign Affairs (1806). He rose to fame for his opposition to George III and Pitt over the Royal
Marriages Act 1772, 12 Geo 3, c 11, and the admission of reporters in the House. Fox sought to revive
the original Whig principles of 1688, and is thus known for his advocacy of parliamentary reforms –
specifically greater collective responsibility of the Cabinet – and his opposition to the influence of the
Crown, British colonial policies in America, and the Treason Act 1795, John Derry, ‘Charles James Fox
(1749–1806)’ in John Cannon (ed), The Oxford Companion to British History (Oxford University Press,
2002) 388 (‘OCBH’).
12
Thomas Erskine (1750–1823), known as the champion of freedom, achieved fame as counsel for the
defence in a series of political trials in the 1790s: R v Paine (1792) 22 St Tr 357; R v Hardy (1794) 24 St
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and Lord William Russell (Lord John Russell’s father) in 1817. 13 Using the language of
constitutionalism – Old corruption, 14 morality, and arbitrariness – the Opposition
crystallised around the Chartists and Radicals who led the charge 15 by calling the Bill a
‘gagging Bill’ with ‘a gagging clause’ 16 ‘that would ‘operate as a gagging law’. 17
Others referred to it as ‘retrogressive legislation’, an ‘unconstitutional, “base, brutal,
and bloody” Bill’, 18 ‘a Coercion Bill against the free interchange of mind’, 19 ‘an unEnglish . . . Bill’, 20 ‘an Algerine; . . . a most objectionable . . . arbitrary measure’. 21 Put
simply, the Bill contradicted the constitutional traditions that had stood since the
Settlement and which underpinned British society.
Calling on the sacred Whig canons of the ancient constitution, the Bill of Rights, the
Magna Carta, Habeas Corpus, and the traditional jurisprudential authorities (Blackstone,
Coke and Hale) to argue for the protection of people’s fundamental rights 22 and the
liberties of the accused, 23 and to reject the excessive power of the executive 24 allowed
Tr 199 (‘Hardy’); R v Horne Tooke (1794) 25 St Tr 1 (‘Tooke’) etc., all of whom supported parliamentary
reforms. Prior to serving as Lord Chancellor (1806-1807), he served as the Member for Portsmouth
(1783- 1784; 1790-1806) opposing repressive legislations like the Gagging Acts, Maureen Mulholland,
‘Thomas Erskine (1750–1823)’ in OCBH, above n 11, 353.
13
HC Deb, 3 March 1817, vol 35, col 854 (Lord William Russell).
14
See, eg, ibid 7 April 1848, vol 98, col 41 (Mr O’Connor). On the introduction of the Bill, O’Connor
questioned the closely aligned interests of the Crown and the Government with the legislature by referring
to Dunning’s resolution concerning the influence of the Crown and abuses of public expenditures on
April 6, 1780. Following the defeat of Burke’s Reform Bill (March 1780), John Dunning submitted a
resolution that questioned George III’s system of personal government in the days of the American
Revolution, and aimed to reduce the influence of the Crown, Cobbett, 1814, vol 21, cols 340-374. It was
followed by a Motion for Securing the Independence for Parliament, ibid cols 374-386. O’Connor
invoked the resolution several times during the debates.
15
The most vehement opposition to the Act throughout the entire session came from Fergal O’Connor,
Joseph Hume, and George Thompson. The various political factions which made up the Opposition
rallied around the Radical Hume in a bid to present a coherent force after trying, unsuccessfully, to delay
the introduction of the Bill at Committee stage, see HC Deb, 18 April 1848, vol 98, col 454 (Mr
O’Connor); and above n 131, Chapter 3. Strong concerns were expressed by Irish parliamentarians, John
O’Connell, John Reynolds, and many Radicals and Liberals, the majority of whom eventually voted in
favour of the Bill, Samuel Martin, James Sharman Crawford, R M Fox, W J Fox, M P Wood, Lord
Dudley-Stuart, Edward Horsman, John Bowring, and Ralph Osborne, Thomas Wakley, and John Bright.
16
HC Deb, 7 April 1848, vol 98, col 38 (Mr John O’Connell).
17
Ibid 18 April 1848, vol 98, col 453 (Mr Hume). The press took its cue from the Opposition, branding it
as ‘The Gagging Act’, ‘The Gagging Act’, Freeman (Dublin), 10 April 1848; ‘The Gagging Bill’ that
‘removed the safety valve of the constitution’, ‘The Gagging Bill’, Nation (Dublin), 29 April 1848, 277;
‘Gagging Bill’, Nation, (Dublin), 6 May 1848, 293.
18
HC Deb, 11 April 1848, vol 98, col 154 (Mr O’Connor). O’Connor is paraphrasing Daniel O’Connell
who denounced the Whigs as ‘base, brutal, and bloody’ during the passing of the Coercion Act in 1833,
19
Ibid.
20
Ibid 12 April 1848, vol 98, col 224 (Mr Thompson).
21
Ibid col 232 (Mr Reynolds).
22
Ibid 18 April 1848, vol 98, col 454 (Mr O’Connor).
23
Ibid 10 April 1848, vol 98, col 120 (Mr Sharman Crawford); ibid 18 April 1848, vol 98, col 453 (Mr
O’Connor).
24
Ibid 18 April 1848, vol 98, col 453 (Mr O’Connor).
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opponents of the Act to expose the ambiguous relationship the Whigs had with liberty
when in power; 25 and their flawed conception of the separation of powers. 26 More
pointedly, this exercise of reverse discourse 27 allowed opposing speakers to portray
themselves as the true defenders of liberty, the constitution, and the restraint on (public)
power.
6.2 ‘A grave inroad on constitutional traditions’ 28

In putting its case forward, critics deployed a series of cogent arguments – albeit
overlapping in parts – that claimed the Act was contrary to constitutional traditions
because its application would amount to an exercise of unlimited power. Rule of law
was thus enunciated as the opposite of arbitrary, uncontrolled, or unlimited power.

The Act, critics claimed, was little more than a legal cloak for unbridled executive
power. Their overall narrative was constructed around four broad key arguments: (1) it
created a new legal principle that was not provided for by the constitution and the
common law; (2) it reduced the procedural safeguards protecting the security of the
accused; (3) it undermined the constitutional framework, and; (4) it failed to address the
inequalities of the law and its institutions, and would thus be ineffectual in tackling the
root cause of radical dissent.

6.2.1. A question of traditions and principles

25

The Whig credentials of the government, and that of Lord Russell’s personally, and its commitment to
Whig values and principles were challenged several times, see, eg, ibid 7 April 1848, vol 98, col 41 (Mr
O’Connor), ibid 11 April 1848, vol 98, col 155 (Mr O’Connor); ibid 12 April 1848, vol 98, col 232 (Mr
Reynolds); ibid 18 April 1848, vol 98, col 453 (Mr Hume), col 454 (Mr O’Connor).
26
See, eg, ibid 7 April 1848, vol 98, col 40, (Mr Grattan); ibid 11 April 1848, vol 98, col 159 (Mr
Reynolds).
27
Belchem, ‘Radical Language’, above n 132, Chapter 2, 3. Foucault claims that there is no such a thing
as a discourse of power on the one side and its opposite that runs counter to it. In Foucaultian studies,
discourses are understood as ‘tactical elements’ or’ blocks’ which function are to produce and transmit
power/knowledge, but also to question it and expose its vulnerability, making it thus possible to restrain.
They can circulate without changing their forms from one strategy to another, or between different or
opposing strategies. Discourse can be both a tool of power and an outcome of power, as well as a tool to
resist power. Hence “reverse” discourse, as Foucault defined it, is the re-appropriation of a defined genre
of discourse by a group, which it uses to speak on its own behalf – eg, (re)claim its legitimacy or
restrain/undermine the power of the group that sought to dominate it – using the same discursive
categories/strategies that were initially used by another group to disqualify it, see Michel Foucault,
Histoire de la Sexualité (Gallimard, 2005) 134-135.
28
Dicey, Fortnightly Review, above n 21, Introduction, 547.

141

The central tenet of the critics’ argument against the Act, and the occasion for the
sharpest and most eloquent declarations in the Commons, was that the Act constituted a
perilous departure from long-standing constitutional traditions and principles of the
common law. Indeed, from the start of the debates until the close of the session,
speakers against the Act insisted that under the pretence of relaxing treason law, the
government was in fact introducing a dangerous new legal principle that had no
constitutional or legislative basis. 29 This new legal principle would in turn create a new
political offence – treason felony – 30 which would increase executive power and have
fearful consequences 31 for anyone who questioned or opposed government policies and
actions; 32 or sought parliamentary reforms contrary to the established constitutional
order such as expressing a preference for a republic; 33 or advocated the separation of a
colony from the mother country. 34 The consequences of this would be, as in 1817, to
stifle the process of parliamentary reforms. 35 Hence, the new measure was considered to
be arbitrary, unfair, and unjust, setting a ‘bad precedent’. 36

The inclusion of ‘open and advised speaking’ in clause 3, the Opposition complained,
was plainly contrary to all sources of law pertaining to treason. It undermined, they
claimed, a fundamental constitutional principle: the liberty of speaking that acted as a
bulwark against arbitrary power. Counter-citing Blackstone, Hale, and Foster’s work on
Crown Law, it retorted that the Act was for the first time removing the difference
between words spoken and words written; 37 and that no common law principles or

29

See, eg, HC Deb, 10 April 1848, vol 98, col 107 (Mr Osborne), col 109 (Mr W P Wood).
Ibid 11 April 1848, vol 98, col 174 (Mr Mowatt).
31
See, eg, ibid 7 April 1848, vol 98, col 38 (Mr Hume); ibid 14 April 1848, vol 98, col 372 (Mr Moore).
32
Ibid 10 April 1848, vol 98, col 89 (Mr Thompson)
33
Ibid. Note that the above mentioned concerns were also raised during the Gagging Acts 1817 debates
by the Whigs who argued that under the proposed law, it would not be possible to criticise the
government openly, or advocate universal suffrage, or annual parliaments, or projects that involved a
complete overhaul of the Constitution without fearing prosecution for treason, ibid 10 March 1817, vol
98, col 941 (Mr Smith).
34
Ibid 14 April 1848, vol 98, col 363 (Mr Mowatt).
35
Ibid col 358 (Mr Wakley). The same issue was raised in 1817, ibid 10 March 1817, col 941 (Mr Smith).
36
Ibid 7 April 1848, vol 98, col 46 (Mr Reynolds); ibid 11 April 1848, vol 98, col 156 (Mr O’Connor),
col 169 (Mr J O’Connell); ibid 12 April 1848, vol 98, col 232 (Mr Reynolds).
37
When distinguishing between words written and words spoken, Blackstone ruled that the latter were
not treason because their interpretation depended on too many variables such as meaning, tone, reliability
of the witness(es), etc. Foster was of the view that words can be misconstrued too easily while seditious
writings were permanent, capable of satisfactory proof and judicial interpretation. He also argued that
words cannot constitute an overt act of treason under the Treason Act 1351 unless they are committed to
writing because of the unreliability of witness(es), see ibid 12 April 1848, vol 98, col 240 (Mr Horsman).
30

142

constitutional authorities could support its introduction in a permanent way by an Act of
Parliament. 38
Contrary to the Solicitor-General’s contentions that it was not creating a new offence, 39
those condemning the Bill countercharged that the distinction between spoken and
written words had been maintained from ‘the earliest times’ by the old common law,
and subsequently by statute law; including by the Statute of Anne and the Treason Act
1795 upon which the Bill was modelled. 40 Lengthy debating took place resting on the
forensic history of (i) interpreting whether or not spoken words amounted to treason –
that is whether or not they constituted an overt act under the Treason Act 1351; 41 (ii) on
the difficulty, over the centuries, in interpreting whether ‘compassing and imagining’
required an overt act, and if so what actual proof was required to prove compassing, 42
and; (iii) on the legislative history of coercive measures that attempted to rigorously
stifle free speech and the right to petition, specifically that of the Treason Act 1351, the
Statutes of Anne, and Charles II. 43 All the while, the critics copiously cited the
unwavering opposition of the Old Whig guard to similar types of coercive laws that had
been enacted in the past. 44

He [Mr Osborne] . . . wished that we had some of the Whigs of the old leaven, some of the
Greys and Foxes of former times, who would request the Government to withdraw the words
from the Bill, in order that a measure might not be adopted which would render the air of this
country like the atmosphere of Russia. 45

The permanent insertion of ‘open and advised speaking’ was the crux of the debates
around which many subsequent arguments were articulated. It is what distinguished this
Bill from any prior ones of similar nature. The Pitt government had attempted to
introduce a similar provision in 1795 to cripple the emerging radical movement, to
which the Whigs – and ironically, Lord Campbell the mastermind behind the Act – had

38

See, eg, ibid; and cols 244-245 (Mr Samuel Martin); ibid 14 April 1848, vol 98, cols 367 (Mr Baines).
Ibid 14 April 1848, vol 98, col 378 (Solicitor-General).
40
See ibid 10 April 1848, vol 98, col 109 (Mr W P Wood); ibid 12 April 1848, vol 98, cols 244-245 (Mr
Martin).
41
See, eg, ibid 14 April 1848, vol 98, col 367 (Mr W P Wood), col 367 (Mr Baines).
42
See, eg, ibid 12 April 1848, vol 98, col 256 (Mr W P Wood); ibid 14 April 1848, vol 98, col 347 (Mr
Martin).
43
See, eg, ibid 10 April 1848, vol 98, cols 95-96 (Mr Hume).
44
See, eg ibid 10 April 1848, vol 98, col 94 (Mr Hume); ibid 12 April 1848, vol 98, col 242 (Mr
Horsman), col 232 (Mr Reynolds), col 234 (Mr Hume).
45
Ibid 12 April 1848, vol 98, col 228 (Mr Osborne).
39
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vehemently objected. 46 For many, it signified the ‘end, not only of liberty, but of its
very shadow’. 47 For opposing parliamentarians, arraigning a person for speaking was
not only morally reprehensible and against the ‘social principles of mankind’, 48 but it
could not amount to a felony since it undermined the privileges, the ‘inherent and
Heaven-originated rights’ of free-born Britons, as it would apply not only to Ireland but
to the whole of the United Kingdom. It would, critics of the Act stated, strike a blow at
‘the liberties of the whole empire’. 49

The common law on the matter, the critics rebutted – again citing Hale, Foster, and
Blackstone – had established that prosecuting speech was found to be a dangerous
principle, 50 which on the rare occasions it was charged had resulted in grievous
injustices; 51 and for that very reason had been rejected by the courts and the juries. 52 All
eminent judicial authorities, they further argued, had upheld that positive law could and
should not interfere with the right of men to speak openly in public. 53 In addition, there
was a strong possibility, some speakers advanced, that the part of clause 3 that related to
‘compassing to levy war’ overlapped with the Treason Act 1351. Its interpretation could
thus lead to confusion, if not a constitutional quagmire. 54 This is a concern that was
consequently validated by contemporaneous and modern legal commentators. 55

46

Ibid 12 April 1848, vol 98, col 242 (Mr Horseman).
Samuel Martin (Liberal) citing Montesquieu, ibid col 245 (Mr Martin).
48
Ibid 10 April 1848, vol 98, col 86 (Mr Thompson).
49
Ibid 14 April 1848, vol 98, col 372 (Mr Moore). See also ibid 10 April 1848, vol 98, col 39 (Mr
O’Connor), col 87 (Mr Thompson); ibid 12 April 1848, vol 98, vol 226 (Mr O’Connor).
50
Ibid 10 April 1848, vol 98, col 158 (Mr Grattan).
51
See, eg, ibid 10 April 1848, vol 98, col 92 (Mr Hume). Hume referring to Lord Holland acknowledging
the miscarriage of justice against Muir who was prosecuted for speaking openly in the privacy of his
home, in front of his servant. Muir, a member of the Scottish Convention of Delegates for Reform, was
sentenced to fourteen years transportation for promoting the then proscribed cause of parliamentary
reform, R v Thomas Muir (1793) 23 St Tr 117 (‘Muir’). His trial – which was followed by that of Thomas
Fyshe Palmer, R v Thomas Fyshe Palmer (1793) 23 St Tr 237 (‘Palmer’) – is renowned for the blatant
partiality of the jury handpicked by the presiding judge, Lord Braxfield, and the inability of the Bench to
clearly distinguish between the crimes of sedition and high treason. For a biography, see Peter
Mackenzie, The Life of Thomas Muir (W R M’Phun, 1831).
52
HC Deb, 12 April 1848, vol 98, col 242 (Mr Horsman). See also Hardy; Tooke.
53
See Horsman, HC Deb, 12 April 1848, vol 98, col 242 (Mr Horsman), citing Erskine from the Sedition
Act 1795 debates, see Cobbett, above n 11, Chapter 4, col 317 (Mr Erskine), himself citing Eyre LCJ in
Hardy.
54
HL Deb, 19 April 1848, vol 98, col 492 (Lord Brougham).
55
See Harrison, above n 2, Chapter 1, 705-706; and below n 81, Chapter 7. See also Harrison,
‘Curiosities of the Law of Treason’ (1882) 31 Fortnightly Review 185, 587, 587; McBain, above n 2,
Chapter 1, 822.
47
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Not unlike Blackstone, those who denounced the Bill further argued that the Act would
undermine the fundamental principles of the common law itself, and create all sorts of
mischiefs for the public. 56 The new offence would cause uncertainty and fear because
speaking openly and advisedly would now fall within the ambit of the Act, and anyone
from thereon could be subject to transportation. 57 It would also lead to a situation
whereby people could be retrospectively prosecuted under this new measure for
offences which at the time they took place fell within the remit of sedition laws. 58

For many speakers, it failed to submit to the principles of justice for several reasons: at
the outset, it was designed to target specific individuals 59 and aimed explicitly at
Ireland. Its sole purpose, it seemed, was to deal exclusively with the Irish Question60
and prevent the nationalist press from spreading its message to a wider audience. 61 Yet,
the Act would operate at the general level in all of the British Empire, restricting the
liberty of the many for the actions of a few. 62 This was a point which most critics
vociferously insisted upon, as ultimately the Irish Question was forcing England to
justify its departure from the most liberal traditions of English law, not only in Ireland,
but in England itself. 63 The Act was seen to be deeply flawed insofar as its purpose,
contrary to the government’s claim, was not to give security to the people but to give
security to the Crown and to the government. 64 Its title alone was an indication of the
preferencing of the security of the government (and the Crown) over the security of the
people which the government was now introducing in the law. 65

Again following in Blackstone’s footsteps, numerous critics forewarned that bad
legislation begets bad legislation which ultimately compromises the legal system as a
56

See HC Deb, 10 April 1848, vol 98, col 122 (Mr Wakley). Blackstone in the Commentaries claimed
that ‘inconsiderate alterations’ to the laws often caused ‘mischiefs’ to the public. For him, almost all of
the difficulties in the interpretation, imperfections and inadequacies of the law, including delays in the
courts, were caused not by the nature of the common law but by thoughtless amendments made to the law
by acts of parliaments, see Lieberman, above n 68, Chapter 3, 56-57.
57
HC Deb, 10 April 1848, vol 98, col 92 (Mr Hume).
58
Ibid 11 April 1848, vol 98, col 169 (Mr John O’Connell).
59
Ibid 12 April 1848, vol 98, col 242 (Mr Horseman); ibid 14 April 1848, vol 98, col 361 (Mr Clay). The
government did not deny this, ibid 11 April 1848, vol 98, col 170 (Sir Grey).
60
Ibid 7 April 1848, vol 98, col 43 (Mr Grattan), col 49 (Mr Reynolds), col 50 (Mr Fox).
61
Ibid 11 April 1848, vol 98, col 170 (Sir Grey); HL Deb, 19 April 1848, vol 98, col 507 (Lord Russell).
62
See, eg, HC Deb, 10 April 1848, vol 98, col 87 (Mr Thompson); ibid 14 April 1848, vol 98, col 372
(Mr Moore).
63
Ibid 10 April 1848, vol 98, col 93 (Mr Hume); ibid 11 April 1848, vol 98, col 154 (Mr O’Connor).
64
Ibid 7 April 1848, vol 98, col 43 (Mr Grattan).
65
Ibid; and ibid 10 April 1848, vol 98, col 88 (Mr Thompson).
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whole. 66 And once the inherent integrity of the legal system was impinged upon, they
claimed, the legislature would be forced to embrace more (and increasingly harsher)
coercive measures to address both the defects and the consequences caused by this hasty
and ill-thought alteration of the law. 67 Put another way, once a (bad) precedent was set,
it might hereafter be revived with the most pernicious effect, 68 as the unidirectional
nature of coercive legislation would make it difficult for a return to the ordinary course
of the law.

Many – including those who were in favour of the Bill – considered that the
maintenance of the ordinary powers of the law were sufficient to deal with the situation
in Ireland. 69 To extend the reach of the criminal law to provide security to the
sovereign, and now the institutions of the state, was seen, as Fox had argued in 1795,70
beyond its natural scope and an arbitrary exercise of executive power. The perceived
defects in the existing law, critics therefore contended, could be addressed by other
means. To that effect, several amendments to the Bill were put forward at Committee
stage, suggesting a more incremental and responsive approach 71 rather than enacting a
reactive 72 and draconian piece of legislation that violated the Constitution and its
liberties.
66

Ibid col 93 (Mr Hume).
Ibid 12 April 1848, vol 98, col 258 (Mr Maurice O’Connell).
68
Ibid 18 April 1848, vol 98, col 458 (Mr W P Wood).
69
Eg, applying the current law of sedition, ibid 12 April 1848, vol 98, col 224 (Mr Thompson); or the
existing legislation that had been used to successfully prosecute the Chartists in the late 1830s, ibid col
229 (Mr O’Connor), col 242 (Mr Horsman); or ban monster meetings, HL Deb, 19 April 1848, vol 98, col
502 (Lord Denman); see also HC Deb, 7 April 1848, vol 98, col 35 (Mr John O’Connell). As a point of
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6.2.2 Procedural justice

Much like in 1795, the creation of a new offense was perceived as a disturbing
encroachment on the security of the individual. 73 The Act would explicitly alter the
substance of criminal law by changing the fundamental rules of evidence and
procedures that applied in the cases of treason to protect the common law and statutory
rights of the accused, and which had been secured, at great pains under the rule of law
over the centuries. 74

Accordingly, the concerns of the critics turned to procedural legality and equality before
the law, the purpose of which was assumed to be to protect individual liberties, and by
extension deliver justice to the accused. Up until 1848, political offences had been in a
category of their own with the common law of treason having secured rules of evidence
and procedures that were different from felony in order to protect the accused from the
arbitrary action of the Sovereign. In downgrading the crime of political dissent to a
felony, the Act would remove long standing institutional protections. In that respect, it
was seen by many speakers as a worse law than the old 1351 law of treason which
afforded more security to the accused. 75 For many parliamentarians, adhering to
procedural legality inspired confidence in the law, and helped foster and sustain a
culture of legality. It was an important issue, considered to influence people’s subjective
perception about the fairness of the courts’ processes through which the state
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legitimised and exercised its authority. 76 In other words, people would not obey the law
if they believed that procedural justice did not adequately and fairly protect the accused.
Under the Act, treason felony was to be established by new procedures 77 and new
means of evidence. 78 The introduction of collecting and submitting parole evidence of
words spoken (as opposed to word written) which relied on the reporting notes of spies
or short-hand writers mandated by the government’s authorities to attend public rallies,
was for many parliamentarians highly questionable. Especially when this evidence
would be collected amidst the confusion and excitement of a public meeting, and a
different meaning may be attributed to the speaker’s actual intention. 79 Parole evidence
left the security of the accused at the mercy of the machinations of the perjurer, the
malice of the informer, or the errors of the state reporter. This was a critical issue for the
Opposition, as the security of the accused against false or erroneous accusations could
not be equally provided for in Ireland. 80 Indeed, while the Act proposed to extend the
law of treason to Ireland, it did not initially, however, propose to extend the safeguard
of the two-witness rule that applied in English treason law. 81 Under the Act, the
Opposition noted, an individual could thus be arrested on the evidence of a single
person, as the law in Ireland only required one witness to prove the crime of treason as
opposed to two in England. 82

Trial for treason felony, it was submitted, meant the loss of certain common law
privileges that were normally extended to the accused under the charge of high
treason. 83 These included: access to a copy of the indictment; the lists of witnesses and
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the jury panel, and access to legal counsel and a solicitor; 84 all of which turned out to be
critical in subsequent prosecutions. 85 Political offences that were normally tried by
special jury would be handed over to petty juries, 86 where the Crown had an unlimited
right to challenge (right to stand by), while that of the prisoner was restricted to twenty
(right of peremptory challenge), 87 giving an unfair advantage to the Crown as well as
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impinging on the accused’s constitutional right to a fair trial. 88 The new measure would
also remove the rights of bail and traverse, 89 which some equated to a suspension of
Habeas Corpus as there could be a delay of almost a year before an accused be
presented for trial. 90 More importantly, it would take away the right to appeal
(‘privilege of challenge’) 91 which, critics affirmed, dispensed with natural justice
principles by stretching the criminal model beyond its spirit, if not actually beyond its
letter. 92

6.2.3 Undermining the constitutional framework

The next important shortcoming which critics raised was that the Act undermined the
established constitutional arrangements (‘constitutionalism’). This arose from two
sources. Firstly, there were misgivings regarding the independence and impartiality of
the courts, especially with regard to the selection process for juries and the excessive
discretion which the Act accorded to the courts and its officers. The practice of juries’
selection in Ireland was often marked by fear, pressure, corruption, and bias while the
discretion afforded by the Act raised the spectre of constructive treason, arising from the
confusion sown by the vagueness of the language in the Act. Secondly, there were
concerns regarding the emerging executive omnipotence which the Act appeared to be
crystallising. The Act, its critics argued, was further accelerating the centralisation of
power in the executive, giving new powers to the government and its officers while
making no attempt to address the democratic deficit which saw large sections of society
left unrepresented, and a government with a large unassailable majority.
6.2.3.1 Independence and impartiality of the courts

The Act was introduced at a time when there continued to exist, in Ireland, a great
distrust in the administration of justice, or at least misgivings as to the efficacy of the
institutions that dispensed it. 93 It is, therefore, not surprising that the independence of
88
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the legal system, specifically the courts’ composition and the impartiality of its officers
came under scrutiny when the operation and potential impacts of the Act on the rule of
law were addressed by the House:

[H]e [Mr O’Connell] knew that in Ireland it was the most hazardous thing in the world to leave the
construction in the power of a judge and jury, even in the city of Dublin.

94

As noted above, Lord Brougham had, as early as 1823, stressed that the
maladministration of justice in the dominion, and people’s resulting discontent with the
law were caused by the questions of selecting juries and appointing magistrates of
doubtful propriety. 95 This discontent had been adroitly exploited by Mitchel who tested
the legitimacy of English law by challenging the legal institutions that administered it,
especially that of the jury. 96 In this context, the question of the independence of the
machinery of the law was thus critical, as the perception of arriving at a just outcome, in
the public eye, was closely related to the wider issues of the delivery of justice and
upholding the rule of law.

The new proviso was seen as granting excessive discretionary, unlimited, if not
unpredictable and unchecked power to officers of the law. Critics thus focused their
probing around: (i) the selection process of juries in Ireland, and; (ii) the excessive
discretion the Act would give to officers of the law (e g the Attorney and SolicitorGeneral, the sheriff, and more specifically magistrates), and their corollary impact on
the independence of the courts and impartiality of its officers.

6.2.3.1.1 The system of packing juries

The critics’ concerns about the impartiality of trial by jury in political trials was based
on a view which would become widely accepted by later nineteenth century
commentators and more recent ones: trial by jury was affected by Ireland’s unique
94
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social, political and religious circumstances. As noted by Howlin, Irish jurors were
notorious for voting along political and religious lines as well as class lines. Juries’
representativeness, she claims, was a complex issue marked by imbalances of class,
politics and religion. Its efficacy was further diminished, she concludes, by the
confluence of crime and politics combined with the question of perceived legitimacy of
the law. 97

At the forefront of the concern surrounding excessive judicial discretion stood the vexed
question of the system of packing juries in Ireland, 98 which Lord Denman had famously
acknowledged when rendering his dissenting opinion in the appeal of Daniel O’Connell,
and upon which the Opposition relied to make its case. 99 Leaving the interpretation of
the Act, specifically clause 3, at the mercy of Irish jurors (and Bench) profoundly
disturbed those critics who were deeply aware of Irish legal practices 100 when selecting
juries. These were reflective of the social norms and historical baggage that
underpinned the entrenched sense of inequality borne of centuries of British law in
Ireland. Their view was that Parliament needed to be cognisant of these sensibilities
when making law for Ireland.

Jury trial was never revered in Ireland in the way it was in England. This is often
attributed to the (Anglo-Norman) Conquest which saw the English common law
traditions imposed on the established native customary system of Brehon law. 101 In
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addition, the ongoing fractured nature of Irish society and divisive political landscape
meant that jurors were often reluctant to convict in cases involving politically motivated
violence or landlord-tenant disputes. The ineffectiveness of jury trial in Ireland, it has
been suggested, arose from the paradoxical requirement to enforce the law, and at the
same time allow judgement by peers, in a setting where the (British) law was manifestly
at odds with the values of local jurors, and where they had clear sympathy for the
accused’s dilemmas and hostility towards the Administration. 102 Faced with these
contaminating forces, the Crown resorted to a number of strategies to ensure successful
prosecutions, 103 the most widely used of which being its right of stand-by, deployed
primarily to alter jury composition in its favour. The latter was the cause for what were,
often over-stated, allegations of ‘packing of juries’. It tarnished Irish political trials
throughout the nineteenth century 104 and, from April 1848 onwards, was a recurrent
theme in parliamentary debates that dealt with the introduction of coercive legislation
and its impact on the perception of the administration of justice in Ireland. 105 To
counteract the practice, defendants in political trials frequently resorted to challenging
the array in a bid to secure a new, less partial jury. 106
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Critics of the Bill were quick to acknowledge that people in Ireland did not enjoy the
same equality of justice and legislation as their English counterparts. 107 As shrewdly
observed by some members of the House, it was a known fact that the administration of
the law was different in the two countries. 108 The bulwark of trial by jury, so
endearingly championed by Russell and Romilly during the session, could not be trusted
in Ireland because of the juries’ selection process. Unlike English juries, the Opposition
retorted, Irish juries were not acting as a safeguard to prevent abuses of judicial power
or assist in balancing judicial impartiality as they were either packed and thus biased
because of their political sympathy, or else operated under pressure. 109 For Irish
representatives, in particular, the impartiality of the jury upon which confidence in the
due administration of the law in Ireland was based could thus not be achieved until such
time as (religiously) mixed juries would be empanelled. 110

6.2.3.1.2 Excessive discretion

Judicial impartiality was understood as a fundamental pillar of the neutrality and
integrity of the law, from which the law drew its legitimacy. Its function, it was
believed, was to dispel contempt of the law (in Ireland especially) by inducing a strong
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sense of confidence in the law and its institutions. 111 The Opposition’s stance on the
matter of excessive judicial discretion reflects the way law, as a customary restraint on
power continued to be conceived and debated when arguing for liberty. As briefly
discussed in Chapter 4, the neutral methodology of common law interpretation – the
way the courts justified their decisions, the method and style of legal reasoning, of
arriving at legal decisions – was believed to be central to safeguarding the autonomy of
the law, 112 and by default acted as a restraint on excessive power. As a result, the legal
profession was held by ancient constitutionalists as the gatekeepers of autonomous law
and its traditions. 113 The courts, in particular, were seen as the mechanism through
which arbitrary power could be measured against rule of law. And for that reason alone,
it remained important for 1848 constitutionalists, as it had for Camden, 114 that the
judiciary not be entrusted with excessive discretion.

Misgivings about excessive judicial discretion were generally mooted around the
discretionary powers which the new procedures under the Act would now grant to
magistrates, and which they did not hold in the exercise of their ordinary functions
under the existing law. 115 The main complaint, however, was that the interpretation of
clause 3 would rest entirely in the hands of the judge, 116 who as an officer of the Crown
would be vested with a formidable power to control public opinion. 117 What was spoken
of here was not the inherent discretionary power magistrates have, for example, in
determining sentencing. The contention was more about the uncertainty of outcome
when it came to interpreting, for example, the subtle difference between sedition and
treason which, thus far, all English constitutional authorities had cautioned against.
Judicial arbitrariness continued to be genuinely feared in Victorian England. It had
been, for instance, the subject of a stiff written protest by the Lords during the passage
111
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of the Gagging Acts 1817. 118 The reasons behind this continuous fear in the debates
varied greatly between the various critics, but all converged towards the same objective:
avoid the reintroduction of the doctrine of constructive treason which juries, ergo the
people, had repudiated, 119 and which this alteration in the law was now threatening to
reintroduce insofar as the Act failed to clearly define the various elements (overt acts)
that made up the offences set out in clause 3.

Prior to this new measure, the courts had on occasions furtively engaged in the
subjective differentiation between spoken and written words, leading often to
miscarriages of justice on the basis of constructive treason. 120 The biased conduct of the
judiciary and/or crown lawyers in the cases of Muir and Palmer, Hardy, and Tooke
remained deeply imprinted in popular consciousness. 121 Constructive treason and the
severity of the penalty attached to it (transportation) struck many to be as arbitrary as
the judicial decisions made by the Star Chamber. 122 They were perceived as little more
than judicial exposition the sole purpose of which was to uphold the Act, an Act which,
itself, was professed to be a legislative exposition the object of which was to bring
under its remit the case of specific individuals who were challenging the constitutional
framework. It was thus for all intents and purposes the expression of arbitrary power.
Indeed, if the judicial determination of the government’s extraordinary power was to be
clothed with the attribute of judicial exposition by means of constructive treason, then
both executive and legislative omnipotence would be uncontrolled.
The difficulty of interpreting clause 3 – specifically construing the meanings of ‘open
and advised speaking’/overt acts – was compounded by the language of the Act. Not
unlike their predecessors who had drafted the Gagging Acts, 123 the government had
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produced a law that many in the House considered to be incomprehensible. 124 Pouncing
on the opportunity to further undermine the government’s case, the Opposition equated
the incomprehensible nature of the Act with the incompetence and corrupt nature of the
Russell’s administration. As early as the second reading, it became quickly clear to
disapproving speakers that the convoluted drafting, 125 and the unintelligible, and archaic
language of the Bill would add to its interpretative ambiguity, vagueness and
unpredictability. 126 This reproach has resonated across the centuries, right up to recently
among the critics of the Act. 127

The security of the person, it was suggested at Committee stage, should arise from ‘the
positiveness of the law itself’, not just from the safeguard of the jury system. 128 Put
differently, law should guide the interpretation of the new statute, not discretion given
that juries were often directed by the trial judge. The inability of the government to
clarify to the House the convoluted meaning of a clause it had drafted raised questions
as to whether judges and juries, 129 let alone the public would actually understand the
new measure. 130 For many, the offence of ‘speaking openly and advisedly’ should be
clearly defined as much as for the officials of the courts and to protect the accused from
a constructive interpretation of the new statute, especially when Hansard could not be
introduced as evidence to show the legislature’s intention. 131 Reverting to a more
utilitarian argument, critics of the Act claimed that it fell short of meeting the
requirement of a good law because as a public Act, it was not written in manner that
could be understood by the public making it more confusing for people to understand
when they would fall foul of the law. The manner in which clause 3 was drafted, some
claimed, intimated that not only
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[H]er Majesty's Attorney General was extremely ignorant of grammar . . . [that] it [the Bill] was so
ungrammatical in its construction that . . . it ranked nonsense [but when it came] on so important a
question affecting the liberties of the subject, the language ought to be so plain and unmistakeable
that every country bumpkin might understand it. 132

As The Freeman Journal put it, the Act created a new offence punishable by treason,
though it may not amount to treason. 133 It should therefore be, some contended,
unmistakably clear and use the language of ‘plain common sense words’ 134 so as not to
create uncertainty.

A sizeable group of parliamentarians thought that people’s security would be very
precarious while so much discretion rested in the power of magistrates whose political
interests were often aligned to those of the Crown. 135 Parading Dunning’s famous
resolution, the Opposition was resolute in its claim that the interests of the Crown were
too closely aligned with those of the parliamentary majority upon which the Cabinet
relied. 136 The government was challenged to deny that the relationship between the
officers of the law and the government cut across the notion of judicial independence
and impartiality. The purpose of waving Dunning’s resolution was clear. The
implication was that the courts and its officers would now be acting on behalf of an
arbitrary system of personal government, similar to that of George III in the days of the
American Revolution. And anyone arguing for an alternative constitutional framework
would not be judged impartially.

6.2.3.2 Executive (and legislative) omnipotence
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The influence of the executive over the legislature and the courts was another strong
point of contention among the more radical elements of the House. To effectively
challenge the government on the question of constitutionalism, this influence was, as in
the past, promptly associated with a lack of proper (political) opposition which, critics
argued, copper fastened the centralisation of executive power, affected parliamentary
process, and delayed parliamentary reforms that spoke to equality.

The Act was debated at a time when many were questioning the nature of British
(liberal) constitutionalism. The system of governing, the division of political power, the
relationship between Parliament and the executive were at the forefront of the political
agenda. In this context, critics were acutely aware of the important role which a strong
and substantial opposition played in maintaining the tensions that lay at the heart of
accountable government and that mustered a proper sense of governance. With
legislative sovereignty firmly entrenched in the hands of a Parliament held by the
middle-classes representing specific interest groups, 137 the House of Lords controlled by
a landed-gentry class, and the Opposition decimated in numbers, the shadow of an
omnipotent executive hung in the air.

Echoing the confrontation between Walpole and Bolingbroke, concerns were raised that
a lack of ‘constitutional opposition’ in the House accentuated the erosion of the robust
adversarialism which held government accountable. 138 With Cabinet drawing influence
from its one party majority in the House, its interests and that of Parliament appeared to
be uncomfortably congruent. This had the effect of putting the government practically
in control of the legislative agenda and by extension the exercise of public power, and
having no inherent limitation on parliament’s power to pass coercive legislation.139
What disturbed many speakers, was the potential abuse the Act may cause because of
137
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the extraordinary power it entrusted to the executive and its officers, 140 and the effect it
would have in the hands of a less benign government. 141 And, even more troubling was
the prospective threat of perpetual arbitrariness.

Indeed, at the core of the Opposition’s reservations were concerns that the Act was
another step towards centralising political power in the House which had begun under
the Reform Act, and which would further suppress the public voice. 142 The Act, it was
pointed out, would consign public expression to the entire machinery of the law, and see
legal officers acquire extraordinary executive power. The Attorney-General, for
instance, would acquire a power similar to that of a prime Minister and be charged with
the regulation of people’s personal liberties. Under this scenario the law and the legal
system would become the arm of government to control the public platform as public
expression would be consigned to its care, and that of the courts. 143 By coupling the
government’s security to that of the Crown, the Act represented little more than a legal
manifesto for the government to perpetuate itself in office. Under the disguise of the
liberty-security paradigm, the new measure, it was suggested, was passed solely to
protect the interests of the government (and the Crown), and not the people’s. 144 It was
clear, the Opposition contended, that the policy behind the Act was to maintain the
constitutional status quo given that under the new statute, no one could from then on
express a preference for a different constitutional framework, or criticise the policies of
the government.

Parliamentary process was also an issue. Again, the overwhelming majority which the
government enjoyed allowed it to accelerate the established procedures for law-making
and move directly to Committee stage within a day, immediately after the second
reading of the Bill. 145 Many parliamentarians objected to the short time frame allocated
to the debating of the Bill given its nature and its long-term impacts on England’s oldest
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legal traditions. 146 Parliament was asked to make a permanent alteration to the law
regarding a temporary situation which unnerved numerous MPs, including some Lords
that sat in parliament. 147 The House, it was felt, was legislating under pressure from a
government which itself was acting under the influence of fear, 148 and the matter before
the House was too complex to be dealt with summarily. 149 The essence of Parliament’s
procedure was compromised to such an extent that even agreements made at Committee
level were subject to being overturned.

150

While parliamentary questions and the

Committee system allowed backbenchers and the critics of the Act to query the actions
of the government to a limited extent, its majority meant that the role of Committee was
limited to teasing out minor changes and technical details rather than substantive
amendments to the Act. 151

For numerous parliamentarians, the question of the centralisation of power was closely
aligned to that of parliamentary reforms, specifically to the growing frustration at the
lack of political representation. Reforming limited representation was at the forefront of
the European radical political agenda following the adoption of universal (male)
suffrage in France as a result of the 1848 Paris Revolution. And many in the Commons
thought it to be unavoidable. 152 Seizing the opportunity to further challenge the
government’s policies on the issue, the radical elements of the House argued for a
146
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(re)balancing of political power in England. A power that came from below – from the
people – providing both the foundation and the scaffolding to support power, 153 one that
embodied a ‘more just and equal system of representation’. 154 Parliamentarians saw
representation as one of the core elements of the rule of law tradition as it spoke to the
more substantive questions of equality and legitimacy. It underpinned the authority of
Parliament to legislate, in other words the legitimacy of the law. 155 Several MPs thus
spoke against limited political participation, based on property qualifications, as it
impeded the sharing of political power in decisions regarding not just coercive
legislation, but also taxes and division of labour. 156

In Ireland, this frustration manifested itself through the long standing call for Repeal
and a separate legislature under an Irish ancient constitution or as a Republic. 157 The
Irish viewed Westminster’s legislative power and executive administration over the
island as an arbitrary infringement upon their ‘power to make law for themselves’,
hence their liberties. 158 Calls for a separate legislature and against the ‘inequality of law,
of institution, and of taxation’ 159 were raised by reaching into the traditions of (Irish)
ancient constitutionalism. Depending on their political affiliation, speakers summoned
the principles of self-government and equality of legislation, or waved the right to
resistance against years of British maladministration and poor policies that failed to
enact purposeful measures to alleviate the inequalities of law and administration of
justice, and address the social and economic problems which Ireland was now facing. 160

6.3 Failing the (utilitarian) test of delivering justice
153
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For a large number of critics, the task of the rule of law was not just to keep arbitrary
power in check through adherence to constitutional or common law principles, or
statutory rules, or due process. It was also about delivering fairness and justice, and the
Act was not doing this. Having so introduced their counter claims to the passing of the
Bill, the Opposition went on to query its utilitarian basis as argued by the government.
Giving justice to Ireland, 161 that is addressing the origins of radical dissent, was made
explicit as a central objective for facing the so-called emergency. There was then a
focus on the utility of dissent to address the substantive issue of equality, followed by a
great emphasis on the unintended consequences of the application of the Act.

In keeping with the government’s use of utilitarian arguments to justify the need for the
Act, the Opposition was quick to highlight that its (alleged) object/purpose was flawed.
It would not, many speakers stressed, provide internal peace, economic certainty, or
security, or command obedience, for the simple reason that it would not remove ‘that
deeply-rooted feeling of dissatisfaction’, 162 the sense of injustice people were
experiencing. 163 For opponents of the Bill, the requirement for the Act was anchored in
the discontent of a large proportion of people in Ireland and in England. 164 Its
application would have unintended effects such as surreptitiously preventing the most
vulnerable groups in society from fulfilling their rights, or fanning the embers of radical
dissent in Ireland which could result in actual violence whereas, as matter stood, there
was only rhetorical violence from a few disenfranchised political reactionaries.

6.3.1 Addressing the root causes of radical dissent
The debates evidence a widespread belief 165 that the root cause of radical dissent in
Ireland had been substantially exacerbated by, and was a direct result of the failure of
successive governments to enact legislative measures to address the deteriorating social
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and economic conditions the famine had created, 166 ‘misgovernment’ and ‘bad
legislation’. 167 Aside from the question of a separate legislature, the Opposition charged
the government with neglecting its duty towards Ireland under the Act of the Union.168
For a considerable number of MPs, there had been a clear lack of social policies to
address the effect of the famine on the most destitute. 169 The poor laws were denounced
as an imperfect system to alleviate the impact of the famine, and the government’s
liberal credentials were not regarded as a justifiable reason not to improve them.170
People, the Opposition stressed, did not follow agitators unless they were suffering and
destitute. 171 As recounted, ‘one million human beings’ had died of starvation within the
previous year and a half and there had been incidents of cannibalism in Galway,
reported at the Assizes. 172

For others following in Burke’s footsteps, maladministration, ‘bad laws’, ‘unjust laws’
that were operating for centuries, and not just social ills, were at the root of Ireland’s
grievances. 173 The government had been two years in office and had done little to
address these, other than introducing a biased Committee to inquire in the cause of the
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famine and bringing in an Irish Arms Bill. 174 It had failed to reduce the church rates
taxes. 175 The Landlord and Tenant Bill currently under consideration was labelled as
cumbersome and expensive to implement, and would lead to more dissatisfaction and
unrest. 176 And, now the Act further confirmed to the critics that the government
continued to be ill-advised and was prey to the incompetence of its administration. 177

For many Irish parliamentarians, the government’s prevarication on social policy
legislation stood in sharp contrast to the sense of urgency that was informing the Bill
that currently stood before the House. 178 Emergency law, the Opposition contended,
produced bad law and policies that only provide a temporary solution to a long-term
problem. 179 As matters stood, the law and its institutions were not equal in England and
Ireland. They were used to discriminate against the political liberty of the Catholic
majority in favour of the economic gains of the Ascendency minority. From this
perspective, the passing of such a ruthless law, the Repealers argued, could only give
further credence to the views in Ireland that ‘the Government were willing to do
anything in the way of oppression, but nothing in the way of mitigating or removing the
grievances of Ireland’. 180.

In England, discontent was also rife as the meeting on Kensington Common had shown.
And again, the Opposition protested that the purpose of the Act was running contrary to
calls for legislative and social reforms. 181 Accordingly, the Act, many asserted, would
be perceived as the government bringing in a new law to prevent people – especially the
working class – 182 from claiming their rights by muzzling the right to petition, freedom
of speech, assembly, and of the press. Overall, it risked, many thought, widening the
gap between the classes, and adding to the general feeling of discontent and unrest that
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the country was experiencing along with the rest of Europe. 183 And not unlike in
Ireland, the Opposition observed, ultimately it was the quest for ‘substantial justice’,
which made people rise up as the Chartist meeting had of late exemplified. 184

6.3.2 The utility of dissent

Relying on Bentham’s famous maxim on securing justice, hostile speakers were prompt
in arguing that there was a well-accepted utility in dissent. Political agitation, albeit
constitutionally and peacefully conducted, within or outside the Commons, formed part
of the process of claiming new rights and formulating new policies, as had been the case
of the Reform Bill and Catholic emancipation. 185

Repeatedly invoking the origins of the American Revolution, when invoking the right to
resistance, 186 the Opposition sternly reminded the government that a political situation
must be assessed in its context. Often, they insisted, the right to petition and assembly
was the only mechanism available to the lower classes to complain about the
inequalities in the laws, institutions, and taxation, 187 and should be preserved. 188 And,
removing the ‘safety-valve’ 189 of freedom of speech and a free press could only lead to
increased restlessness among the masses, as these were seen as the only bulwark against
the power and the influence of the Crown, and now the government. Following in the
footsteps of Fox, the Opposition intimated that dismissing these institutional safeguards
which people considered to be their inalienable rights would not command obedience.
On the contrary, prudence would dictate resistance to the Act on account of its arbitrary
nature:
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[T]hough men may speak less they will feel more, and arms will be the only resource left them
(sic), either for redress for themselves or for vengeance upon their oppressors. If such a Bill is
passed, if such a line of conduct should be adopted, resistance to it would be but a matter of
prudence.
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Acts of resistance – eg, revolutions as had been the case in America or more recently in
Canada – 191 would occur because the Act undermines the rule of law, namely the core
values and principles that underpinned British society, and its legal traditions since the
settlement. Put simply, resistance – as a limit to arbitrary power – could not be
considered a crime given that the new measure was contrary to the principles of the
constitution. The right to resist (arbitrary) government under the Old Whig theory – the
customary restraint on law – upon which the Opposition relied to buttress its case would
justify disobedience to the Act.

6.3.3 The unintended effects of the Act

In the context of the 1848 revolutions, critics regarded parliament’s actions as shortsighted. 192 The Act, they insisted, would have the exact opposite effect of what the
government was trying to achieve since, as an arbitrary law, it would hinder respect for
the law; a consequence which Burke had anticipated 193 and Dicey subsequently
discussed at length. 194 It would many predicted, radicalise the centre by alienating the
very people on whose support, the stability of the state and the application of the law in
Ireland depended. As with previous coercive legislation, they warned, it would drive
radical dissent underground, 195 and sooner or later ‘swamp the Government and shake
the Empire to its foundations’ 196 by providing succour to the emerging radical

190

Osborne paraphrasing Fox speaking on November 23, 1795 against the Gagging Acts, ibid 12 April
1848, vol 98, col 228 (Mr Osborne). Fox, arguing against Pitt, counselled that the propriety of resistance,
namely obeying the Gagging Acts, would be more a matter of prudence than morality or duty because it
violated the fundamental principles of the constitution, see Cobbett, above n 11, Chapter 4, cols 383, 385
(Mr Fox).
191
See, eg, HC Deb, 12 April 1848, vol 98, col 243 (Mr Horsman).
192
Ibid 10 April 1848, vol 98, col 93 (Mr Hume).
193
Edmund Burke, ‘Address to the King’, in Burke, Works, above n 6, Chapter 2, vol 6, 161. The
observation was made à propos the American Revolution.
194
Dicey, Fortnightly Review, above n 21, Introduction, 541.
195
HC Deb, 7 April 1848, vol 98, col 40 (Mr O'Connor).
196
Ibid 12 April 1848, vol 98, col 231 (Mr O'Connor). The most radical secret society that was created
pursuant to the Act is the Fenians Brotherhood, see above n 12, Introduction.
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Republican narrative which the nationalist press was already extolling. 197 The severity
of the punishment – transportation – for what used to be previously considered a
misdemeanour, would also elevate radical dissenters to the status of martyrs. 198 Far
from depriving radical dissenters of the honourable status which the previous treason
laws accorded to transgressors, the punitive nature of the proposed Act combined with
its wide ranging application, would perversely assist the nationalist cause, providing it
with an unprecedented source of propaganda from which to swell the ranks of
dissent. 199

The Opposition advocated that a more responsive approach based on enacting remedial
measures, aimed at redressing socio-economic and political inequalities, would be far
more appropriate than the Act, in facing down radical dissent: eg, the establishment of
adequate poor laws, the extension of the franchise, the right of representation, the repeal
of the Union allowing for a devolved parliament, an end to absentee landlords; 200 and
the elevation of the working class to improve their conditions. 201 Controlling social
unrest born out of radical dissent by the sole means of criminalising dissent, and not
accompanying it with social measures that addressed the core of the discontent would
only result in increased radicalisation and more social unrest. 202

It is clear from the deliberations in the Commons that the failure, in the previous
decades, to enact legislation to address pervasive social and political issues such as
franchise, ubiquitous poverty, and security of land tenure, 203 meant that the Act risked
being perceived in Ireland as yet another example of punitive measures, designed to
stifle social and political change. Forewarned by the Irish parliamentarians, the
government ended up enacting a statute which, while limited in the quantum of
convictions it would give rise to, would be catalytic in fanning the radical political
dissent that simmered in the embers of 1798 and 1803, and lead to hundred and fifty
years of violent civil unrest: ‘This unconstitutional measure was doing nothing to
197

The more moderate Nation newspaper took a more nationalist stance immediately after the
controversial Second Reading of the Bill. It advocated, in the exalted language of neo-republican liberty,
resistance to Whig English law, see ‘Irish Felons’, Nation (Dublin), 15 April 1848, 248.
198
HC Deb, 17 April 1848, vol 98, col 420 (Sir W Clay).
199
Ibid 10 April 1848, vol 98, col 86 (Mr Thompson); ibid 12 April 1848, vol 98, col 230 (Mr Hume).
200
Ibid 7 April 1848, vol 98, cols 42-43 (Mr Fox), col 44 (Mr Grattan).
201
Ibid 10 April 1848, vol 98, col 894 (Mr Hume).
202
See, eg, ibid 7 April 1848, vol 98, col 35 (Mr John O’Connell), col 45 (Lord Dudley Stuart).
203
Ibid 14 April 1848, vol 98, col 364 (Mr Mowatt).
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preserve the real peace in Ireland. It would array class against class and blow up the
embers of a most dangerous civil discord’. 204

Concluding observations

The parliamentary debate surrounding the Treason Felony Act was not just a debate
about the Irish Question. It was a debate that raised deep questions about the core values
and principles that make up the rule of law tradition, and the way it acts as a restraint on
excessive, uncontrolled power. While reflective of the times, the serious misgivings that
the introduction of the Act provoked were anchored in a set of enduring themes that
have been expressed since the constitutional settlement, and which were again raised
during the passing of the Gagging Acts in 1795 and 1817. These are themes that
continue to inform the way we think about limiting the exercise of (political) power, and
the concerns it raises, when regulating radical dissent.

The Treason Felony Act passed through the House of Commons on April 18, 1848 with
an overwhelming majority of 255 – 295 Ayes and 40 Noes. It received Royal Assent
four days later on April 22. Ten days later, John Mitchel was arrested and indicted on
two counts of treason felony. The first was for compassing to deprive the Queen from
the style of the Imperial Crown etc., and on certain days expressing such compassing by
publishing writings in a newspaper of which he was the proprietor. The second was with
compassing for levying war against the Queen to change her counsels, and expressing
the latter compassing in the same newspaper on the same days. By May 30, 1848,
Mitchel had been tried convicted, and sentenced. 205 During Mitchel’s trial (and the
subsequent ones), many of the concerns that were raised during the parliamentary
session came to fruition.

204
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Ibid 14 April 1848, vol 98, col 341 (Mr J O’Connell).
Ibid 30 April 1848, vol 99, col 86.
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CHAPTER 7

THE TREASON FELONY ACT 1848

THE IMPACT OF THE ACT ON LIBERTY AND THE COURT’S RESPONSE

Introduction

The overall purpose of this Chapter is to explore further the pervasive complexity which
characterises the relationship between law and power through an examination of the
prosecutions that arose immediately after the passing of the Act. Drawing on the case
law as recorded in legal reports and other contemporaneous sources, the Chapter
examines the role of the courts in controlling government and parliament’s power when
regulating radical dissent, and seeking/purporting to prevent those institutions
undermining the rule of law. The Chapter will thus explore whether the law, its
institutions and officers acted as an institutional constraint on the exercise of arbitrary
power. Put more concretely: did the court construe the law and deploy its interpretive
powers more broadly to protect rights considered fundamental at common law? Did it
consider the broad principles of justice as identified in Chapter 4 – restraint on arbitrary
power, legal certainty, and legal equality – that informed the rule of law tradition as it
was then perceived?

What may appear on a superficial reading of the case law to be technical arguments
about rules of procedure, evidence, practices, and statutory interpretation amount in fact
to a more fundamental consideration of the importance and value of a proper culture of
legality for the maintenance of the rule of law. The real story behind the decisions lies
not in whether these were right or wrong, but rather the nature (and degree) of the
commitment – of those involved – to that system of norms, values, ideals, and principles
that make up the rule of law tradition, and which reflect the enduring concern for the
need to restrain arbitrary power. It is about examining the integrity and value of the
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processes by which judicial decisions were made, which in turn leads us to reflect on
the relationship between common law and statutory law. In other words, to assess how
the courts construed the relationship in a way so as to constrain (or not) the scope of
parliamentary (or executive) authority over individual liberties when it comes to
regulating radical dissent.

The Chapter begins by providing a brief overview of the Irish legal system, the 1848
State Trials, and the judges who heard the cases. The latter are important because one of
the most important ways a culture of legality is fostered, is not only through the
artefacts of the law but also through the wider inherited legal traditions which inform
and influence the acts and practices of the judiciary; and to which they are (or are not)
deeply committed as members of a community of interpreters. The main body of the
Chapter examines how arbitrary power was perceived by those who were seeking to
maintain their rights 1 and how the court responded to these claims.

7.1 A brief overview of the Irish legal system

The 1848 State Trials reflect many of the attitudes to and practices of the legal process
at the time. Much has been written, and continues to be written, about the criminal
justice system in Ireland in the nineteenth century. And while it is not the aim of this
thesis to engage with that larger topic, a few general remarks must be made in order to
understand how the law worked in Ireland at the time of the 1848 State Trials.
At the outset, it is important to recognise that, as in later English colonies, 2 English
Planters at the time of the Conquest brought with them, as part of their cultural baggage,
their legal traditions which they used to displace Brehon customary law and its
associated system of governing. 3 Yet while interesting parallels can be drawn with other
1

Note: for reasons of space, this investigation is limited to those concerns that were addressed by critics
of the Act in the debates, or which were claimed by the majority of the defendants during the State Trials.
References to the Chartists’ case law that clearly addressed those concerns will also be mentioned for the
purpose of completion.
2
For comparative purposes, in the case of Australia, see Neal, above n 20, Introduction; and for Jamaica,
see Kostal, above n 19, Introduction.
3
The Tanistry case displaced the traditional practice of tanistry (Irish customary law of succession
whereby transmission occurred through the name line to the worthiest male member of the extended kin
group) with that of English primogeniture by invoking the immemoriality of the common law. This case
(and the Gavelkind case) is the legal basis upon which English common law relied to establish England’s
sovereignty, and right to legislate for Ireland, otherwise known as the theory of the Conquest, which
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colonies, it is now generally acknowledged that Ireland’s colonial experience was, as
recently put by Howlin, ‘probably unique in the annals of colonialism [and] does not sit
neatly within general theories of imperialism’ for a host of different reasons. 4
Resemblance with other colonial experiences, as discussed by Small, was only
superficial because of the ambiguous political relationship Ireland had with Britain: it
was simultaneously considered as a dominion and a sister-kingdom. 5

As a dominion, Ireland was considered to be constitutionally subordinate to England,
and thus required to conform to the authority of parliament. 6 Consequently, the only
succour available to free-born Irishman lay in natural law rights, predominantly inspired
by Lockean principles. 7 As a sister kingdom, Ireland was seen to enjoy a shared British
political identity which entitled Englishmen in Ireland to claim the same rights as freeborn Englishmen under an Ancient (Irish) Constitution born of a voluntary compact
with Henry II; and through which they enjoyed the laws and liberties of England as a
separate nation under a common Sovereign. 8 The King and not the English Parliament
had authority over Ireland.

Blackstone later supported. It is the first case of its kind to consider the relationship between customary
law and the common law in a colonial context, Le Case de Tanistry (1608) Dav 28. For legal
commentary, see, eg, Francis Headon Newark, ‘The Case of Tanistry’ (1952) 4 Northern Ireland Legal
Quarterly 9, 121; and for a study of law as an instrument of colonisation through the removal of
gavelkind and tanistry practices, see Hans Pawlisch, Sir John Davies and the Conquest of Ireland: A
Study in Legal Imperialism (Cambridge University Press, 1987). For references to the Tanistry case and
Blackstone’s theory on the right of Conquest in the Trials to argue about sovereignty and liberty, see
Mitchel, 661-662 (Holmes).
4
Níamh Howlin, ‘Nineteenth Century Criminal Justice: Uniquely Irish or Simply not English?’ (2013) 3
Irish Journal of Legal Studies 1, 67, 72 n 37 citing Edward Lengel, The Irish through British Eyes:
Perceptions of Ireland in the Famine Era (Greenwood Press, 2002) 27. See also Ellis who suggests
examining the historical Anglo-Irish relationship through an English regional (archipelagic) rather than a
colonial lens, Stephen Ellis, ‘Historiographical Debate: Representations of the Past in Ireland: Whose Past
and Whose Present?’ (1991) 27 Irish Historical Studies, 289, 290-294; and Thornley, above n 1, Chapter
2, 2.
5
Small, above n 116, Chapter 4, 58-61, compares Ireland’s constitutional relationship with England with
that of America and concludes that despite a ‘structural’, ‘constitutional resemblance’, the two differed
for the main reason mentioned above. See also Seán Connolly, ‘Eighteenth Century Ireland: Colony or
Ancient Régime?’ in David Boyce and Alan O’Day (eds), The Making of Modern Irish History:
Revisionism and the Revisionist Controversy (Routledge, 1996) 26.
6
See Small, above n 116, Chapter 4, 62-63, discussing Blackstone’s theory on the right of Conquest to
establish Ireland’s constitutional subordination to the British parliament.
7
Ibid 17-18, 62.
8
Ibid 16. The concept of a separate nation in the late 1800s was intrinsically tied to the aspirations of
Irish protestant patriots who sought parliamentary independence under the one Crown. Small is at pains to
stress the difference between their conception of separate nation and that of nineteenth century
nationalists who claimed a separate national identity based on cultural, religious, and historical attributes,
ibid 26-27.
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Nevertheless, while Irish ancient constitutionalist discourse naturally shared many of
the characteristics of its English counterpart, it had, by the end of the eighteenth
century, acquired a different hue, one that was more amenable to express Irish concerns
about political power and could be used in constitutional debates or political trials to
contest British parliamentary sovereignty in Irish affairs. It drew on the same historical
legal artefacts and language as English constitutionalism to support a consistent
‘legalistic interpretation of Irish history’ which could be deployed, along with other
types of discourses 9 – especially that of natural rights – to establish the rights of Ireland
to a separate legislature, or argue for an alternative constitutional order.

From the late eighteenth century onwards, criminal procedure in Ireland, along with the
rest of the Empire, was characterised by pervasive (English) legalism. 10 This
phenomenon intensified with the age of law reform (1820s), when the common law
system of criminal trials mutated into an adversarial system, and advocacy became more
sophisticated to fend off the sweeping wave of the rationalisation and administration of
(efficient) justice. The strict construction of statutes and the overly complex technical
requirements in indictments 11 used to counteract the never-ending streams of appeals

9

Small identifies five types of political discourses in Ireland’s 1700s, often used concurrently to claim
rights: ‘protestant superiority’, ‘ancient constitutionalism’, ‘commercial grievance’, ‘classical
republicanism’, and ‘natural rights’, ibid. For example, from the 1750 onwards, ancient constitutionalism
and classical republicanism were often used side by side by the Irish patriots as a form of protest against
British parliamentary sovereignty, ibid; and also James Kelly, ‘Patriots Politics, 1750-91’ in Alvin
Jackson (ed), The Oxford Handbook of Modern Irish History (Oxford University Press, 2014) 479, 481482. In 1848, the more moderate Young Irelanders, like Smith O’Brien, continued to deploy this type of
mixed discourse to suit their argument, see above n 116, Chapter 4, while others, more revolutionary in
their views like Mitchel, relied on a republican type of discourse, rejecting the idea of an ancient
constitution in favour of what appears to be more active citizenship through the classical republican
model, see Mitchel, Last Conquest, above n 106, Chapter 2. For claims that Young Ireland’s political
ideology was shaped by classical republicanism, see David Dwan, ‘Civic Virtue in the Modern World:
The Politics of Young Ireland’ (2007) 22 Irish Political Studies 1, 35. Contra, Quinn who stresses that ‘it
would be however a mistake to trace too direct a line between classical republicanism and the political
philosophy of an unsystematic thinker such as Mitchel, who wrote many of his blistering polemics at
speed and in response to particular circumstances’, James Quinn, ‘‘Give Us War in Our Time, O Lord!’:
Martial Rhetoric and Militant Republicanism in the Writings of John Mitchel’ in Paddy Lyons, John
Miller, Willy Maley (eds) Romantic Ireland: From Tone to Gonne; Fresh Perspectives on Nineteenth
Ireland (Cambridge Scholars, 2013) 39, 48.
10
Desmond Greer, ‘Crime, Justice and Legal Literature in Nineteenth-Century Ireland’ (2002) 37 Irish
Jurist 241, 241, 260.
11
The development of adversarial advocacy is attributed to the Prisoners’ Counsel Act 1836, 6 & 7 Will
4, c 114, which enabled defence counsels to directly address juries in cases of felony, allowing them to
comment on the evidence rather than just examine and cross-examine witnesses, and which forced the
prosecution to draw lengthy and intricate indictments to secure a conviction, John Langbein, ‘The
Prosecutorial Origins of Defence Counsel in the Eighteenth Century: The Appearance of Solicitors’
(1999) 58 Cambridge Law Journal 2, 314, 318 referring to David Cairns, Advocacy and the Making of the
Adversarial Criminal Trial, 1800-1865 (Clarendon Press, 1998) 67.
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that took advantages of the slightest omission in formal procedures, were often seen as
affording little or no protection to defendants, and often caused disquiet. 12 This has led
many scholars of that period (and prior to it) to claim that England’s use of legal
formalism was part of ‘its strength as ideology’; 13 an ideological superstructure which it
used to assert its political power in the colonies, as well as imposing the will of the
ruling classes at home. This is rebutted or at least questioned, however, by others. 14

In her study of the nineteenth century Irish criminal system, Howlin emphasises that
despite many commonalities, the Irish criminal justice system operated in ways that
were noticeably different from the system both in England and in other colonies. 15 For
instance, she stresses that, compared to other colonies, there was a speedier transition to
the professionalisation of the police, magistrates, and prosecutors. 16 The centralisation
of public prosecution, in particular, occurred earlier due to the Administration’s failure
to find witnesses willing to testify, jurors prepared to convict in cases of agrarian
(political) crimes; 17 or stamp out the remnants of informal systems for dealing with
disputes which continued to operate in rural areas. 18 Prosecution was thus brought
within the direct ambit and oversight of the Irish Attorney-General, who was himself
appointed by the government and answerable to the Lieutenant Governor responsible
for the overall administration of the island. 19

12

Henry Holmes Joy, Letters on the Present State of Legal Education in England and Ireland (Hodges
Smith, 1847) 146-148 as discussed in Greer, above n 10, 260.
13
Greer, above n 10, citing Douglas Hay, ‘Property, Authority and the Criminal Law’ in Douglas Hay et
al (eds), Albion’s Fatal Tree: Crime and Society in Eighteenth-Century England (Allen Lane, 1975) 17.
14
Greer, above n 10, referring to Langbein who argues that it is wrong to apply this sort of “ideological”
claim, drawn from a few controversial areas in felony law, to the entire criminal system, John Langbein,
‘Albion’s Fatal Flaw’ (1983) 98 Past and Present 96, 108. See also Thompson, who concluded after his
study of the Black Act that the rule of law ‘is itself an unqualified human good’, Thompson, above n 20,
Introduction, 208-209. Note that while Hay, Langbein, and Thompson’s claims concerned the eighteenth
century legal system, it is now widely accepted that the substance of their (differing) arguments also
applies to nineteenth-century studies, Greer, above n 10, 261. For a more recent example, see Kostal,
above n 19, Introduction.
15
Howlin, ‘Uniquely Irish’, above n 4, 82, 88. Howling stresses that while distinctive in some parts, the
Irish criminal justice system, was however not unique. What was unique, she argues, is Britain’s response
to Irish criminality and to the problems raised by the administration of its legal system, ibid 87-89.
16
Ibid 88; see, eg, Irish Constabulary Act 1822, 6 Geo 4, c 103, enacted to establish an organised national
police force to face the spread of social unrest in the 1820s. Each province had a chief constable and
inspectors-general working under the control of the Administration.
17
Ibid 80. Compared to England or Wales, Irish convictions rates were substantial lower across all
categories of crimes, and lower again in rural Ireland compared to urban areas, Johnson, above n 87,
Chapter 6.
18
See above n 23, Chapter 2.
19
See Howlin, ‘Uniquely Irish’, above n 4, 80. For an overview of the Irish system of public prosecution,
see Id, ‘Controlling Jury Composition’, above n 87, Chapter 6, 245.
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The Irish system of courts though was subsumed into the English judicial structure
following the loss of legislative independence with the Act of Union, which meant that
all judicial appointments were made by the English parliament. 20 Hence, Irish judicial
appointments cannot be totally divorced from the ‘history of the rise and fall of
ministries’. They were intrinsically dependent on the political situation of the day, and
the changes on the Irish Bench were, for the most part, dependent on the division lists of
Westminster. There continued thus in mid-nineteenth century Ireland a very close
association between Bench vacancies and politics. 21

But if political (or personal) influence played a role in the choice of new judges, once
appointed most of them behaved with propriety. 22 Indeed by 1848, the tradition of
judicial independence in Ireland, not unlike in England, had made its mark. 23 The Irish
Bench had been progressively depoliticised with the nominations of Catholic judges by
the Whig Administration in 1835. 24 Its quality had been somewhat enhanced with the
appointments of men of higher education, qualifications, and individual integrity. This
combined with the restraining power of public opinion ensured that judges shrank from
exercising purposeful arbitrariness. Nevertheless, despite the noticeable increase in
Catholics sitting on the Bench, judicial appointments continued to be dominated by the
protestant members of the Irish Bar. 25 The change, as commented by Ball, was ‘more
apparent than real’ 26 which tended to irritate the general populace. As a result, despite
the higher esteem in which the Bench was held, when it rendered a decision that was
contrary to public sympathies, criticism by a vocal section of public opinion was
predictable.

20

Under the Act of Union, s 8, the House of Lords acted as the final appellate court for Irish litigants,
Osborough, ‘Irish Legal System’, above n 4, Chapter 4, 244. For an impression of the court system in
Ireland post the Union, see Francis Headon Newark, ‘Notes on Irish Legal History’ (1947) 7 Northern
Ireland Legal Quarterly 2, 121, 134; and McDowell, above n 135, Chapter 6.
21
Francis Elrington Ball, The Judges in Ireland, 1221-1921 (John Murray, 1926) vol 2, Book 6, 283-284.
22
Appointments were often political, as rewards for services in Parliament or as law officers, McDowell,
above n 135, Chapter 6, 366.
23
For a review of the integrity of the English Bench from the eighteenth to the nineteenth centuries, see
Conor Hanly, ‘The Decline of Civil Jury Trial’ (2005) 26 The Journal of Legal History 3, 253, 256-259.
24
Ball, above n 21, 283; and Saville, above n 4, Chapter 1, 47.
25
Ball, above n 21, 283. See also McDowell, above n 135, Chapter 6, 372, who claims that by 1886 only
one in four justices of the peace were catholics.
26
Ball, above n 21, 283. At the time of the State Trials, claims of religious discrimination regarding
admission to the legal profession were still rife, see ‘The Bar in Ireland – is it English or Irish?’, Freeman
(Dublin), 3 June, 1848; ‘The Recent Exclusions from the Bar’, Freeman (Dublin), 6 June 1848.
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7.2 The State Trials 1848-1849

The first prosecution under the Act took place a month after Royal Assent. The 1848
Irish State Trials can be divided into two broad categories. The first category involved
prosecutions for treason felony that came directly under the provision of the Act, s 3 –
compassing to depose the Queen and/or compassing to levy war against her and/or her
government. These cases took place at the Commission Court in Dublin, from May
1848 to February 1849, and include by order of appearance the Queen v John Mitchel,27
the Queen v O’Doherty, 28 the Queen v John Martin, 29 and the Queen v Charles Gavan
Duffy. 30 The second category relates to cases initiated under the Treason Act 1351 for
high treason, held at a Special Commission in Clonmel, but which also included treason
felony offence(s) under the Act: the Queen v Smith O’Brien. 31 All the defendants from
the first category – the main focus of this Chapter – were registered newspaper
proprietors, editors, journalists, or printers from the radical press, who had published
articles advocating the overthrow of the monarchy and its institutions using force. 32 All
were convicted and sentenced to be transported beyond the sea, save for Duffy on
account of a catholic juror sitting on the panel, and the pressure of public opinion. 33
27

Mitchel; R v Mitchel (1848) 3 Cox CC, 1 (‘Mitchel (a)’). All prosecutions from this category involved
the publication of newspapers articles.
28
R v O’Doherty (1848) 6 St Tr NS 831, 877, 913 (‘O’Doherty’).
29
Martin; R v Martin (1848) 3 Cox CC, 318 (Martin (a)’).
30
R v Duffy (1848-1849) 7 St Tr NS 795 (‘Duffy’); 4 Cox CC 24, 117, 123, 172, 294 (‘Duffy (a)’). Others
minor cases were also heard and generally lead to no convictions. They included persons who had been
directly involved in the running of a nationalist newspaper, including printers: eg, Richard D'Alton
Williams, Denis Hoban, Henry Shaw, see Hodge, above n 109, Chapter 6; and Miss Elgee, Duffy, 885,
889, 948.
31
R v O’Brien (1849) 7 St Tr NS 1 (‘O’Brien’); 3 Cox CC 360 (‘O’Brien(a)’). These prosecutions also
included Thomas Meagher, Terence Bellew McManus, and Patrick Donohue. O’Brien’s appeal (and
McManus’s) was later rejected by the House of Lords, O’Brien v R (1849) 2 HL Cas 465 (‘O’Brien(b)’).
Initially, calls were made in the English liberal and conservative press to try them under martial law; the
former argued that trying the defendants in an ordinary jurisdiction risked a finding of not guilty while the
latter feared that it may bring the administration of justice into contempt, ‘The Trials for High Treason’
(November 1848) 32 Dublin University Magazine 191, 599, 600. They were found guilty and sentenced
to death to be carried in accordance with the offence of treason, O’Brien, 331. Their sentence was later
commuted to transportation for life which forced the government to rush (ex post facto) legislation
through Parliament to ensure that those convicted of treason in Ireland would not be put to death, see
above n 61, Chapter 2.
32
This includes published articles which were not necessarily authored by the accused, O’Doherty.
33
Duffy claimed that the publications of his correspondence to the Attorney-General and the sheriff in the
Irish and British press warning them against jury packing is one of the reasons why a hung verdict was
returned, Charles Gavan Duffy, My Life in Two Hemispheres (T Fisher Unwin, 1898) vol 1, 303-308. A
petition in his favour signed by more than 1700 people, including jurors was also circulated, Duffy, 959960, n (a). Martin Burke, the only sitting Catholic juror, caused uproar in the court after applauding the
defence pleading that all the defendant wished was to restore the ancient constitution of Ireland. He was
publicly criticised by Lord Brougham who had to clarify his remark in the House of Lords, explaining
that his criticism was not aimed at Burke’s returning a non-guilty verdict, but at his conduct as a juror, HL
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The trials took place in open court, with a sitting jury of twelve men, according to the
then accepted rules of legal procedures. Many of the finest legal minds in Ireland were
mobilised. 34 The law was debated much as it had been in Parliament. All parties
recognised the legitimising effectiveness of its symbols, legal fictions, and rituals, and
the merit of the courtroom as a political theatre. 35 All actors in the trials visibly
appreciated the performative role of the rule of law to carry the idea of an autonomous
(or not so autonomous) law. They also clearly accepted the rhetorical strength of its
narrative to carry their preferred values and reflect their respective (political and
historical) ideals and concerns.

Thus, both the defence and the crown stood on the rule of law to make their case. All
parties presumed the law to be contestable, and operated on the assumption that the
authority of the Bench could be tested. 36 The crown led the indictments which by virtue
of the Act were extremely lengthy, endlessly complex, and technical, 37 while the
defence submitted its counter-arguments and cross examined witnesses, 38 and the juries
(as well as the defence) requested clarifications from the court on points of law, judicial
statements, which the court keenly provided. 39 The offences were limited by the
Deb, 23 February 1849, vol 102, cols 1179-1180 (Lord Brougham); ‘The “Times”, Lord Brougham, and
the Irish Law Courts’ (1849) 33 Dublin University Magazine 196, 478; Duffy, 958-959, n (a).
34
See generally, John Forbes, ‘The Tinsley Portrait Sketches of the William Smith O’Brien Trial’ (1953)
83 The Journal of the Royal Society of Antiquaries of Ireland 1, 86.
35
Like in previous Irish political trials (see above, Chapter 2, 38-39), allocuti were used by the
defendants to publicly justify their political activities or question the legitimacy of the state, its authority,
and British law; or argue that the application of British law in Ireland violated every principles of justice,
see, eg Mitchel, 691-62, 697 (Mitchel); Martin, 1070-1071 (Martin); O’Doherty, 922 (Prisoner).
Everyone was aware that their arguments would permeate public consciousness through the press
reporting on the trials on an almost daily basis. See also Martin, 1035 (Pigot CB) where the court
requested that its ‘decorum’ be not disrupted following a spat between the defence and the crown. For a
general overview of the theatre of the courtroom as well as the jury, see Edward P Thompson, ‘In
Defence of the Jury’ in Id, Persons and Polemics (Merlin Press, 1994) 151-153; and Epstein, above n
107, Chapter 3, 29-69.
36
For the crown, see, eg, Martin, 995-997; and for the defence, Butt who entered into a protracted
argument with Ball J on the meaning of overt acts and the doctrine of proportion regarding the religions
of the members of the jury panel and the juror’s book though the matter had already been settled in
Martin, Duffy, 866-870, 900-890.
37
The Act dictated the language of the pleadings and the indictments which were drawn from the Treason
Act 1795 and well established precedents, Martin, 1093 (Blackburne CJ); Duffy, 823 (Attorney-General
and Baldwin Q C) referring to R v Thistlewood (1820) 33 St Tr 681. The crown had to plead the
offence(s) following the exact wording of the Act which was quite convoluted. It meant that all the
publications in each of the relevant counts had to be included, something which made the indictments
lengthy. This was a point of contention between the parties which the court considered in detail, Martin,
958, 1080, 1088.
38
See, eg, Martin, 964-965, 987-993; Duffy, 892-898.
39
See, eg, the court, following a request from the defendant who fearing that the jury had misunderstood
the judge’s directions regarding the proof of the intent, called it back to clarify the matter, Martin 10641065 (Pigot CB), 1059, 1069 (Foreman); and also Mitchel 690 (Foreman).
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wording of the Act, insofar as the Crown had to establish guilt by proving an overt act
(publication) as laid down in s 3.40 The parties’ behaviours – especially that of the
crown – were closely monitored by the court, and they were often asked to justify their
arguments by submitting appropriate authorities and precedents. 41

Overall, the defence argued its case relying primarily on the old common law doctrine
(and natural law) to appeal to the ideals of justice and fairness and vindicate rights,
rather than on authoritative decisions. It asked the court to engage more substantively
with justice and morality by requesting it to consider the fairness of legal rules and
political motive as opposed to just legal guilt under the new rule. 42 The court’s
responsibility to uphold legality, it claimed, could not be separated from the broader
political, social, and moral contexts in which the country found itself, 43 its political,
legal, and social history, 44 and traditions; 45 ergo the ‘history’ of Ireland. 46 Justice for the
accused and upholding their constitutional rights had to be, according to defence
counsel, inextricably linked to justice for Ireland. 47

By contrast, the crown insisted that the court limit its interpretation to the Act and
considerations of procedural legality (due process), 48 arguing that political and/or moral
consideration had no place in the courtroom. 49 The Bench concurred with this point, by
deferring to the doctrine of parliamentary sovereignty. Ironically in doing so, the court
40

Hodges, above n 109, Chapter 6, 5-6 (Pennefather B charging the Grand Jury).
Duffy, 826 (Perrin J).
42
Mitchel, 666 (Holmes); O’Doherty, 898-899 (Butt); Martin, 1071 (Martin); Duffy, 909 (Butt).
43
See, eg, Mitchel, 660, 664, 666 (Holmes); Martin, 1030-1031 (Butt), 1072 (Holmes); Duffy, 932 (Butt).
44
See, eg, Mitchel, 660-668 (Holmes).
45
Holmes cites them, in the following order, as legal, moral, and religious, Mitchel, 669 (Holmes).
46
‘History’ was used or intimated as an umbrella expression to represent Ireland’s legal and historical
precedents, political and social circumstances, the governing of the dominion, and the manners of its
people and its relationship – past and present – with the Administration, Mitchel, 660 (O’Loghlen).
Various other expressions were also used to articulate the above mentioned: ‘the present state (and
circumstances)’ of Ireland, ibid, and Martin, 1031 (Butt); ‘its social condition’, ‘its political condition’,
Martin, 1021 (Butt).
47
See, eg, Mitchel, 660, 668 (Holmes).
48
The concept of due process of law as a protection against arbitrary power was implicitly uttered
through the combined acknowledgment of a lawful judgment by one’s peers, which included for example
a ‘fair and impartial trial’, see, eg, Mitchel, 626, 630; or by references to ‘the law of the land’, ibid 617
(Lefroy B), 674, 676 (Henn). See also the use of the expression ‘due regard to the law’, Martin, 962
(Pigot CB). For a critical treatment of the genealogy of due process of law and how it evolved from its
medieval procedural character (modes of trial) to its deeper meaning that later identified it with
substantive law and national customs, see Charles Howard McIlwain, ‘Due Process of Law in Magna
Carta’ in Id, Constitutionalism and the Changing World: Collected Papers (Cambridge University Press,
1939, rep 2010) 86.
49
The crown, obviously, also relied on common law principles whenever it suited the argument it was
pursuing, see, eg, O’Doherty, 906 (Whiteside).
41
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had to engage with (utilitarian) morality when construing the intention of parliament,
anchoring a substantial part of its reasoning in the preservation of the common good in
the political context of the 1848 French Revolution. 50 Taking a strong utilitarian
approach, the court assumed that obedience to the law relied primarily on the
effectiveness of the legal system whose legitimacy arose from the provision of legal
certainty. Not unlike the government, the court portrayed adherence to the principles of
procedural legality as a fundamental feature of what we understand today as
constitutionalism. It was held as a marker, a constitutional check, for restraining
excessive government power, protecting individual liberties, commanding compliance,
all the while legitimising the courts’ authority and ensuring the due administration of
justice.

The Act was submitted to intense judicial scrutiny, and while the Bench had mixed
views on interpreting some of its parts, they generally agreed on its substance and
scope. 51 Unsurprisingly, contestations of parliamentary authority in Ireland were
dismissed outright. 52 Contesting British legality was after all the crux of the matter, and
the reason why the Act was passed in the first instance. But reasoned arguments seeking
to limit executive power, 53 claims of common law rights, 54 ‘constitutional rights’55
supported by ‘authorities’, 56 ‘rules of law and practices’, 57 and appeals to the court’s

50

Partly because of the nature of the Act itself, Mitchel, 383, 686 (Moore J); Martin, 1075 (Pennefather
B).
51
When in doubt, the court, as a precautionary measure, consulted the members of the Bench who had
ruled on points of law in a previous hearing. It also deferred to the authority of the Chief Justice to seek
permission to contradict the claims made by the defence on the matter under examination, Duffy, 868869.
52
See, eg, Mitchel, 661-670. In the case of treason trials, see O’Brien (a), 377-379 (Fitzgerald), 400-401
(Blackburne LCJ); and O’Brien (b), 475, 487-489 where the court and subsequently the House of Lords
considered O’Brien’s (ancient constitutional) argument that English law was not applicable to Ireland at
the time of enacting the Treason Act 1351, on the basis that the English legislature did not have the power
to bind Ireland as the King of England was not King of Ireland, but just Lord of Ireland, and Ireland was
thus a separate kingdom.
53
See, eg, O’Doherty, 903-904 (Butt).
54
For instance, copies of the indictment, list of juries, etc., Mitchel; Martin. ‘Common law rights’, here,
were generally viewed as rights relating to matters of procedure whereas ‘constitutional rights’ were
understood as rights arising from the (common law) constitution that carried a more substantive meaning.
55
Mitchel, 616 (O’Loghlen).
56
Not unlike the critics of the Act in parliament, the defence relied on those authorities which over the
centuries had come to be associated with the rule of law tradition to argue for common law rights, viz.
Coke, Hale, and Blackstone, see, eg, ibid 613-614.
57
Rule(s) of law is to be understood here as statutory law or common law precedents, ibid 630 (Lefroy
B).
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prudence and discretion 58 were considered in minutiae. So were challenges to the
array, 59 for cause, 60 to so-called defective legal practices (eg, caption in the
indictment, 61 form of judgement), 62 or demurrers (eg, right to plead over, 63 plea in
abatement), 64 postponements of trial, 65 etc. Likewise, decisions were rendered and
justified on the basis of rules of law and practices. Both the parties’ addresses and
judicial instructions to the jury systematically directed it to consider their duties and the
fundamental principles of fair trial of innocence until proven guilty, conviction beyond
all reasonable doubt, and ruling on facts using reason and fairness, not passion.66
Surprisingly, the most contentious and contested issue in the cases related not to
substantive issues arising from the Act, but rather the court’s reluctance to take a
broader approach 67 to limit the excessive discretion which the law gave to the crown
and its officers in the selection of juries. Juries in Ireland, as in England, the defence
clamoured, were the shield that ‘protect[ed] the constitution against the encroachments
of the law’. 68

Apart from their political significance at the time, the proceedings are memorable for
capturing the public imagination, and for the enormous attention they attracted from
both the Irish and English press. 69 In Ireland, the radical press accumulated a great deal
58

See, eg, ibid 613-614, 618 (O’Loghlen); Duffy, 800 (Butt). Appeals to the court as ‘a matter of favour’
were also made and assented to in agreement with the Attorney-General, Mitchel, 618.
59
All challenged the array on the basis of religious proportionate representation – based on the number of
catholics on the jurors’ book of the year and the numbers of catholics selected by the sheriff on the jury
panel – albeit unsuccessfully, see below n 205. Other (successful) challenges to the array included
challenges on grounds of age, non-residence, or for having served on a previous jury which found a bill
against the accused, Duffy, 871-872. Note that some of the Chartists also challenged the array for favour
on the basis of class composition, Cuffey, 467, 471, 478.
60
See, eg, Martin; O’Doherty.
61
See, eg, Martin.
62
See, eg, ibid.
63
See, eg, Duffy.
64
See, eg, ibid.
65
The application was rejected on the basis that there exists ‘no rule of law’ that stipulated that a
defendant cannot prepare his defence until such time as a date for trial was set, Mitchel, 628-630.
66
Ibid 689-690 (Moore J); O’Doherty, 855 (Attorney-General), 872 (Pennefather B); Martin, 1058 (Pigot
CB).
67
As that taken by Lord Denman in O’Connell’s, see above n 99, Chapter 6.
68
See, eg, O’Doherty, 904-905 (Holmes).
69
See, eg, concerning the trial of Mitchel in Ireland: ‘Government Prosecutions. Trial of Mr Mitchel’,
United Irishman (Extraordinary Edition) (Dublin), 23 May 1848, 233; ‘Trial of Mr Mitchel’, Freeman
(Dublin), 27 May 1848, 238; ‘The State Prosecutions. Opening of the Commission of Oyer and
Terminer’, Nation (Dublin), 27 May 1848, 3; ‘Conviction of John Mitchel’, The Irish Felon (Dublin), 24
June 1848, 2 (‘Irish Felon’). In England, see ‘The State Prosecutions’, Times (London), 24 May 1848, 7;
ibid 26 May 1848, 7; ibid 27 May 1848, 8; and also ‘The State Prosecutions’, Morning Chronicle
(London), 26 May 1848, 7; ibid 29 May 1848, 2; and ‘The State Trials’, The Morning Post (London), 29
May 1848, 3; ‘The Trial of Mr Mitchel’, The Examiner (London), 3 June 1848, 8; ‘Trial of the Patriot,
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of moral and political capital which it adroitly exploited to sway public opinion. 70 Irish
editors quickly realised that Irish nationalism had little more than the sustaining power
of words, which they spent lavishly, to keep the momentum gained from the
prosecutions. The Act thus came to be considered in the public’s mind as an Act
enacted for the sole purpose of thwarting the nationalist press and prosecuting
Mitchel. 71 Yet, while many openly questioned his ‘political mono-mania’ 72 the price
paid for incapacitating Mitchel was considered too high. The trials were seen as a
catalyst for the radicalisation of the most moderate elements of the Repeal movement
which eventually led to the (failed) insurrection at Ballingary. 73 They reinforced the
view that the administration of (English) justice in political cases in Ireland was
arbitrary, reliant on juries packed by corrupt officials to secure a conviction. 74

Excluding the case of Mitchel and the nationalist press, the independence and fairness
of the Bench was by and large not questioned. 75 On the contrary, it was lauded by some
of the defendants 76 and the defence which acknowledged the benefit of ‘constitutional
judges’ having been ‘trained in the proper spirit of the ancient constitution of Britain’ to
administer justice in political cases. 77
The impartiality of the crown was also rarely doubted. 78 It was the partiality of the
lower officials that came under scrutiny, in particular that of the sheriff and his clerks

John Mitchel’, Northern Star, 3 June 1848, 7. Other trials were also reported, see, eg, ‘The Case of Kevin
O’Doherty’, Times (London), 30 October 1848, 6.
70
See, eg, ‘The Trial of John Mitchel’, Nation (Dublin), 27 May 1848, 10; John Mitchel, ‘Murder by
Jury’, United Irishman (Dublin), 27 May 1848, 241. Note that the creation of an educated and informed
public opinion, as a moral force, played an important role in Young Ireland (nationalist) political
program, David Boyce, Nationalism in Ireland (Routledge, 3rd ed, 1995) 158-159.
71
Dublin University Magazine, above n 23, Introduction, 373.
72
‘John Mitchel’ (1875) 85 Dublin University Magazine 508, 481, 482, 488, 489
73
Dublin University Magazine, above n 23, Introduction, 399. The review-article argued that there were
other legal avenues available to the Administration under the ordinary law of sedition: i.e. prosecuting
newsvendors as accessories to seditious libel, ibid 380; see also ‘Ireland under Lord Clarendon, Part I’
(1852) 39 Dublin University Magazine 230, 237, 270. But see Pennefather who ruled that the government
did not have the power of preventing the issuance of stamps unless there had been a prior conviction, as
this would amount to censorship and be contrary to the ‘principles and maxims’ of English law, Martin,
1059-1060 (Pennefather B).
74
See, eg, ‘Murder by Jury’, above n 70; ‘Great Meeting of the Citizens of Dublin to Protest against the
System of Packing Juries’, Freeman (Dublin), 23 May 1848, 3.
75
Mitchel, 697 (Mitchel); and for the nationalist press, see John Martin, ‘One Day Dirty Work’, United
Irishman (Dublin), 27 May 1848, 242.
76
Martin, 1068, 1070-1071 (Martin).
77
Ibid 1000 (Butt).
78
Again except for Mitchel, Mitchel, 697 (Mitchel); See also Dowling, 390, 430-433 (Kenealy). For high
treason trials, see Dublin University Magazine, above n 31, 602.
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who were responsible for the jury’s empanelling, and the lack of independence of
thoughts of Irish juries from the state, who too often allowed the law to violate the
constitution. 79 But if the trials captivated the public, they raised very few commentaries
in learned law journals which overall deemed them legally inconspicuous. 80 From a
legal perspective, there were, as the Legal Observer penned ‘no proceedings
precipitated, no legal form omitted, no constitutional rules violated’. 81

7.3 The Court of Queen’s Bench 1848

The task of interpreting the Treason Felony Act fell to the twelve judges who sat on the
Bench in Ireland at that time: Justices of the Queen’s Bench Lefroy, 82 Moore, 83
Torrens, 84 Crampton, 85 Perrin, 86 and Jackson; 87 Barons of the Exchequers Pigot,88
79

See, eg, Martin, 1001 (Butt). Jurors were portrayed by the nationalist press as ignorant of their duties,
easily led astray by the prosecution, drowning under the technicalities of the law and the mountain of
evidence it displayed, ‘The Duties of Jurymen’, Irish Felon (Dublin), 15 July 1848, 55.
80
See, eg, Van Vechten Veeder, ‘The Judicial History of Individual Liberty’ (1904) 16 Green Bag, 591,
594. But see Harrison, above n 2, Chapter 1, who later examined the overlapping of the Act with the
Treason Act 1351. The concurrent effects of high treason and treason-felony became evident, post the
Fenians’ trials, at the time of the proposed consolidation of the criminal law, see the Draft Criminal Code
Bill (1880) prepared but never passed through Parliament, HC Deb, 6 February 1880, vol 250, col 244.
81
‘Trial by Jury – Mr Mitchel Case’ 36 The Legal Observer 1056, 89, 89. The Trials attracted some
attention in the Irish Jurist when it started publishing in November 1848. The articles focused on the
technicalities of the law of appeal and indictments, see, eg, 1 Irish Jurist 5, above n 2, Chapter 1; ‘Dublin,
March 3, 1849’ (1849) 1 Irish Jurist 18, 129; 1 Irish Jurist 31, above n 2, Chapter 1 – or reporting cases,
see, eg, Martin in Error v the Queen (1848) 1 Ir Jur Rep (os) 50; Queen v Duffy (1848-1849) 1 Ir Jur Rep
(os) 81, 167, 188.
82
.Thomas Langlois Lefroy (1776-1869), judge, MP for Dublin University (1830-1841), graduated from
same (BA, 1795; LLD, 1827). He was called to the Irish Bar three years after his admission to King’s
Inns (1794), then raised to King’s Counsel (1816), third serjeant (1818), and bencher of the King’s Inns
(1819). As first serjeant, he prosecuted political cases under the Insurrection Act (Ireland) 1822, 3 Geo 4,
c 1 (‘Insurrection Act’), which dispensed with jury trial and granted power to any two justices to convene
an extraordinary session. A Tory and devout protestant, he opposed Catholic emancipation and Repeal,
the Reform Act, and the Irish Church Bill. The playwright Richard Sheil MP notes his ‘sabbaterian
précision’ and ‘puritan exactness’, Richard L Sheil, ‘Chief-Justice Lefroy’ in Sketches of the Irish Bar
(Redfield, 1854) vol 1, 216, 220. While questions were raised in the House regarding his judicial
suitability because of his age, he would not step down until he received assurances that his replacement
would be a Tory, David Murphy and Sylvie Kleinman, ‘Lefroy, Thomas Langlois’ in DIB, above n 9,
Chapter 2, vol 5, 420.
83
Richard Moore (1783-1857), judge, graduated from Dublin University (BA, 1803) before entering
Middle Temple (1804). He joined the Irish Bar in 1807, took silk in 1827, was appointed third serjeant,
Solicitor-General (1840), Attorney-General (1846), and judge of the Queen’s Bench (1847). A liberal, he
was in fact not very interested in politics. As a judge, he gained universal respect for his high legal
intellect, even from the nationalists, Ball, above n 21, 295, 357-358.
84
Robert Torrens (1774-1856), judge, graduated from Dublin University (BA, 1795), admitted to King’s
Inns (1796), the Irish bar (1798), appointed King’s Counsel (1817), third serjeant (1822), and then Justice
of the Common Pleas due to the political influence of his brother, Sir Henry Torrens. A Conservative, his
performance in prosecuting cases under the Insurrection Act, earned him a letter of gratitude from the
then Administration. In his early career, he was perceived as a judge of mediocre abilities who ‘took
common-sense views of the questions and rarely ventured beyond his depth’, ‘Obituary – Mr Justice
Torrens’, The Gentleman Magazine (John Bowyer Nichols & Sons, 1856) vol 45, 523. In 1843, Daniel
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Pennefather, 89 Richards, 90 and Ball; 91 Chief Justice Doherty; 92 and Lord Chief Justice
Blackburne. 93 It was an Irish Bench in pedigree and character, experienced and mature
O’Connell described him as a ‘narrow-minded inveterate Orangeist’. He seemed to have mellowed in his
later career, considered more lenient during the sitting of the Assizes, Desmond McCabe, ‘Torrens,
Robert’ in DIB, above n 9, Chapter 2, vol 9, 426.
85
Philip Cecil Crampton (1782-1862), judge, MP for Saltash (1831) and Milborn Port (1831-1832),
admitted to King’s Inn (1804), then graduated from Dublin University (BA, 1802; MA, 1807), and from
Lincoln’s Inn (BL, 1809; LLD, 1810). He was appointed Professor of Oratory at Dublin University
(1814), and Regius Professor of English and Feudal Law (1816-1834). He was also elected King’s
Counsel (1825), Solicitor-General (1830), and judge on the King’s Bench (1834). Liberal at first, he later
became more conservative, probably because of the agitation in Ireland, Ball, above n 21, 282, 296. He
was committed to Catholic emancipation, a vocal supporter of the temperance movement, and opposed
prison for young offenders, Patrick Geoghegan, ‘Crampton, Philip Cecil’ in DIB, above n 9, Chapter 2,
vol 2, 962. He sat as a judge in O’Connell’s trial who despised him, HC Deb, 24 March 1831, vol 3, col
880 (Mr O’Connell). While he was acclaimed for his judicial impartiality and learning, he caused dismay
in the Commons following his quirky interpretation of the Constitution when arguing in favour of the
Reform Bill, claiming that under the constitution the Lords had no connection and oversight over
Parliament, Terry Jenkins, ‘Crampton, Philip Cecil’ in David Fisher (ed), The History of Parliament: the
House of Commons 1820-1832 (Cambridge University Press, 2009) vol 4, 773.
86
Louis Perrin (1782-1864), judge, MP for Monaghan (1832-1834) and Cashel (1835), graduated from
Dublin University (BA, 1801), called to the Irish Bar (1806) after entering Middle Temple (1804) and
King’s Inn (1806). He served as King’s Counsel (1827), third serjeant (1832), and first serjeant (1835),
before his appointment as Attorney-General (1835), and then as Justice of the King’s Bench (1835-1860).
A committed liberal, he participated in the defence of Robert Emmet (1803), supported the Reform Act
and Catholic emancipation, and sat at O’Connell’s trial. He was known for his impartiality, and his
methodical, dispassionate attention to detail, and was lauded as ‘one of the most able, upright and
conscientious judges who ever sat on the Irish bench’, Stephen Farell, ‘Perrin, Louis’ in Fisher, above n
86, vol 6, 747; see also Desmond McCabe, ‘Perrin, Louis’ in DIB, above n 9, Chapter 2, vol 8, 63.
87
Joseph Devonsher Jackson (1783-1857), judge, MP for Bandon (1835, 1837, 1841), entered King's Inns
(1803) and then Middle Temple Inn (1804). He graduated from Dublin University (BA, 1806), was called
to the Irish Bar that same year, then appointed King’s Counsel (1827), second serjeant (1835), SolicitorGeneral (1841), and Justice of the Common Pleas (1842). His appointment as Solicitor-General was
questioned by Queen Victoria who identified him with ‘the very violent Orange party’ – the Harbinge’s
Lodge, Ball, above n 21, 295. He was a zealous supporter of the protestant order, opposed municipal
reforms, and along with Lefroy, was a member of the Kildare Education Society which purpose was to
convert catholics to protestantism. Though an inveterate Tory and confidant of Peel, he was recognised
for his impartiality, and received a glowing eulogy from the nationalist newspaper the Freeman, Ball, this
note; and more generally, Patrick Geoghegan, ‘Jackson, Joseph’ in DIB, above n 9, Chapter 2, vol 4, 933.
88
David Richard Pigot (1797-1873), Chief Baron of the Exchequer, MP for Clonmel (1839-1846),
entered King’s Inns (1817) and Middle Temple (1818) before graduating from Dublin University (BA,
1819; MA, 1832). Following his calling to the Irish Bar (1826), he was appointed King’s Counsel (1835),
Solicitor-General (1839), and Attorney-General (1840). A Liberal and confidant of Daniel O’Connell, he
was the first Catholic to sit as Chief Baron to the Exchequer in Ireland (1846). A devout Catholic, he
acted as a visitor of Maynooth College. In politics, he opposed the Corn Laws, and advocated female
suffrage. As a judge, he was held in high esteem and is remembered for his integrity and attention to
detail, Georgina Clinton and Sinéad Sturgeon, ‘Pigot, David Richard’ in DIB, above n 9, Chapter 2, vol 8,
118.
89
Richard Pennefather (1773-1859), judge and Chief Baron of the Exchequer, trained at Middle Temple
(1792) before graduating from Dublin University (BA, 1794), admitted to the Irish Bar (1795), took silk
(1816), and unusually for that period, was appointed Chief Baron of the Irish Exchequer Court (1821) by
dint of his legal aptitude rather than political patronage. As a counsel, he was more renowned for his
diligence and legal efficiency than his oratory skills. Sheil describes him as inhabiting ‘the darkest
abysses of black-letter erudition’, Sheil, above n 83, 116. Though a Tory, as a judge he was also praised
for his ‘intelligent and judicious humanity’, Maurice O’Connell, Daniel O’Connell: The Man and his
Politics (Irish Academic Press, 1990) 147, and remembered as a man of great integrity, ability, and
leniency in criminal cases, Daniel Owen Madden, Ireland and her Rulers since 1829 (T C Newby, 2nd
ed, 1844), vol 2, 70. See also Patrick Maume, ‘Pennefather, Richard’ in DIB, above n 9, Chapter 2, vol 8,
47.
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in age at the time of the State Trials. Like their predecessors, its members had been bred
to the law. They were of mixed abilities, but homogenous in their class origins, their
formative careers, the institutions to which they subscribed, all informed by the same
fundamental system of values and beliefs, and commitment to the institutions of the
law. As men of the law representative of their time, they had common traits which
typified them judicially, politically, and socially.

All passed through the mill of English legal traditions. All had their formative
undergraduate experience at Dublin University, Burke’s alma mater, and were members
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John Richards (1790-1872), judge, entered Lincoln’s Inn (1809) before his admission to the Irish Bar
(1811). Nominated King’s Counsel in 1830, he graduated from Dublin University (BA, MA) two years
later. A liberal, he supported Catholic emancipation and worked closely with O’Connell while on the
circuit. He was first appointed as a judge in Madras (1835), Solicitor-General and Attorney-General
(1836), and finally as Baron of the Exchequer (1837), Ball, above n 21, 350-351.
91
Nicholas Ball (1791-1865), judge, MP for Clonmel (1836-1839), graduated from Dublin University
(BA, 1812), and attended Lincoln’s Inn that same year before being called to the Irish Bar (1814). He was
elected King’s Counsel in 1830, third serjeant (1836), Attorney-General (1838), and judge of the
Common Pleas (1839). He was the second Catholic to be appointed to the Bench since the Settlement.
Labelled as a moderate liberal, he supported catholic emancipation but opposed Repeal, Ball, above n 21,
285. He was a popular judge, considered to be impartial, free from religious bias, who when charging the
jury liked to explain the law clearly and precisely, in accessible language, James Quinn, ‘Ball, Nicholas’
in DIB, above n 9, Chapter 2, vol 1, 251.
92
John Doherty (1785-1850), MP for New Ross (1824-1826), Kilkenny City (1826-1830), and Newport
(1830), and Chief Justice of the Common Pleas, also entered Middle Temple (1805) before graduating
from Dublin University (BA, 1806; LLD, 1814). He was called to the Irish Bar in 1808, appointed King’s
Counsel (1823), and Solicitor-General (1827) by his second cousin, the Prime Minister Sir George
Canning. He was a strong supporter of Catholic relief, HC Deb, 8 May 1828, vol 19, cols 461-435, and
Catholic emancipation, Sheil, above n 83, 180, and voted in favour of the Arms Bill, HC Deb, 3 July
1830, vol 25, cols 945-946. He was seen as the henchman of the Administration, especially after
O’Connell questioned his propriety as Solicitor-General during the Doneraile conspiracy trial (1829), and
subsequently brought allegations of misconduct against him before parliament, ibid, 12 May 1830, vol 24,
cols 596-65, ‘Dirty Doherty’, The Standard (London), 11 September 1850, 1. While he was respected by
the establishment for his humanity as a judge, ibid, others thought that his ‘knowledge of the law as a
science was far from profound’, ‘The Late Chief Justice Doherty’, Times (London), 12 September, 7; see
also David Fisher, ‘John Doherty’ in Fisher, above n 86, vol 4, 931; and Patrick Geoghegan, ‘Doherty,
John’ in DIB, above n 9, Chapter 2, vol 3, 356. For a contemporaneous biography, see ‘Chief-Justice
Doherty’ in Sheil, above n 83, 311.
93
Francis Blackburne (1782-1867), Lord Chancellor of Ireland (1852-1853, 1866-1867), admitted to
Lincoln’s Inn the same year he graduated from Dublin University (BA,1803) and was awarded an LLB
and LLD (1852) after his appointment as vice-chancellor of Dublin University in 1851. He progressed to
the Irish Bar (1805), was appointed King’s Counsel (1822), third serjeant (1826), second serjeant (1830),
and – despite his unabashed toryism – elected Attorney-General by the Whig administration (1831)
before being appointed as Chief Justice of the Queen’s Bench (1846) in which capacity, he presided over
the State Trials in 1848. He filled more judicial positions than any of his peers, appointed Lord
Chancellor of Ireland twice (1852-1853, 1866-1867), and Ireland's first Lord Justice of Appeal (18561866) in the first Chancery Court of Appeal. While king’s counsel, he was responsible for the successful
administration of the Insurrection Act in Co Limerick, and later prosecuted Daniel O’Connell. As a judge,
he is remembered for the conciseness and clarity of his decisions, and his harshness in dealing with
agrarian violence made him disliked by both liberals and nationalists, James Quinn, ‘Blackburne, Francis’
in DIB, above n 9, Chapter 2, vol 1, 564.
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of the College Historical Society the precursor of which he had founded. 94 As required,
all received part of their legal training in England, spending time immersed in the
traditions and practices of the English Inns of Court. 95 Like their British peers, they
studied jurisprudence, received certain values and ideals, learnt symbolic professional
rituals, and a certain species of reasoning. 96 They learnt an institutional method and
style of thinking, arguing, behaving, and applying the values inherent in the law, and
which allowed for the justification of their decisions: an inherited method drawn from
centuries of English legal practices and traditions 97 that demanded scrupulous attention
to precedents and procedures, and practices of its institutions from which the law
acquired its autonomy and authority.

All had successful legal careers before their appointment to the Bench, progressing
through the legal ranks as barristers, king’s counsel, serjeants, Solicitors and Attorneys
General. In keeping with the contemporary norm, they were black letter lawyers,
generally respected across the political spectrum for their professionalism, and respect
and knowledge of the technicalities of the law and its processes. Most had enjoyed
political sponsorship (or patronage) as their legal career progressed, some as a result of
their family relationships with members of the establishment. Others had been
discriminated against on account of old factious rancours, be they religious or
political. 98 A number of them had previously been involved in the prosecution of
political disturbances prior to the 1848 State Trials, and explicitly refer to it in their
reasoning. 99
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Two third of them had been active members of the Society, and some were auditors, Dublin University
Calendar (Hodges, Figgis, and Co, 1906-1907) vol 3, 16.
95
The Statute of Jeofailles (jeo fail or j’ai faillé) 1569, 11 Eliz 1, c 5 which required that all Irish law
students attend the English inns to prevent the perversion of the common law, was only repealed in 1885,
as cited in Mark O’Shaughnessy, ‘On Legal Education in Ireland’ (1872) 6 Journal of the Statistical and
Social Inquiry Society of Ireland 42, 124, 144.
96
For a review of professional rituals in the English Inns, see, eg, David Lemming, ‘Rituals, Majesty, and
Mystery: Collective Life and Culture among English Barrister, Serjeants and Judges, c 1500-1830’ in
Wesley Prue and David Sugarman (eds), Lawyers and Vampires: Cultural Histories of Legal Professions
(Hart, 2003) 25.
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See Pocock, Ancient Constitution, above n 17, Chapter 1, 276, 279.
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See Sheil, above n 83, 75-105, 180.
99
Lefroy refers to his ‘experience’ under the White Boy Acts to justify his decision not to consider the
two heads of treason as separate felonies, Mitchel, 620 (Lefroy B). Blackburne CJ was also responsible
for many of the prosecutions under the Insurrection Act following the refusal of Pennefather to act as
commissioner. He also participated in the prosecution of O’Connell, and the Chartists in the 1840s, Ball,
above n 21, 289. According to Saville, above n 4, Chapter 1, 51, he requested during the Chartists’ trials
that the crown’s privilege of stand-by be used indiscriminately.
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Their social position – all issued from middle to upper class protestant families, except
for Ball and Pigott who were Catholics – implies, to an extent, support for the
establishment. Politically, it was a mixed Bench, made up of a majority of liberals who
had been, for the most part, sponsored and appointed by a Whig administration. 100 At
different points during their career, seven of them (five of whom were liberals) had
served in Parliament. 101 All the liberals supported catholic emancipation but equally
opposed Repeal, and more than likely assumed the Burkean concept of regulated liberty.

Prior to 1848, all were generally respected by the public and their legal brethren for
their judicial character, impartiality, fairness, and dignity. As pro-emancipionists and
reformists, Crampton and Perrin, for instance, were highly regarded by Irish liberals
though Crampton did not enjoy the trust of the Repealers, nor Perrin that of the
Conservatives. 102 Doherty was often ridiculed by the Repealers and the nationalist
press, but like many of the judges of the Common Pleas, at the time, was quite popular
with the general public. 103

As the presumed guardians of the rule of law, they had recently been subjected to the
Benthamite wave, and had retreated behind the authority of Parliament when
interpreting statutes. 104 Yet as the trials show, they remained imbued with a system of
values and beliefs, and processes that was part of a commitment, whether substantive or
mere self-perception, to the principles, institutions, and procedures of the rule of law
tradition. The aim of this tradition was to foster a positive attitude not just to legal
institutions, but to legal norms, and more importantly to the promulgation of, what
Krygier refers to as, the ‘widespread assumption . . . that law matters and should
matter’. 105 In other words a culture of legality.
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Ball, above n 21, 290, states that the Bench had been appointed by Lord Russell in line with his policy
to make Ireland for the Irish.
101
Ibid 283.
102
Ibid 280.
103
Ibid 281.
104
See above n 187, Chapter 4, 105.
105
Krygier, ‘Legal Traditions’, above n 23, Chapter 1, 262. For a recent re-articulation, see Postema who
argues that for the rule of law to matter – a strong rule of law – there must be ‘widespread fidelity’ to the
law, that is we must all be faithful to the law by ‘all tak[ing] responsibility for holding each other – and
especially law’s officials – to account under the law’, Gerald Postema, ‘Law’s Rule: Reflexivity, Mutual
Accountability, and the Rule of Law’ in Xiaobo Zhai and Michael Quinn (eds), Bentham's Theory of Law
and Public Opinion (Cambridge University Press, 2014) 7, 8. Concerning the debates, see specifically
Lord Denman’s comments during the debates, above n 111, Chapter 6, 152.
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7.4 The impact of the Act on liberty – Claiming rights and seeking limitations on
power

A cursory examination of the case law clearly shows that lawyers for the defendants
explored almost every conceivable procedural, constitutional, and legal avenue open to
them to make their case. Yet, it would be rash to view the defence’s line of arguments
as simply pragmatist and thwarting of the crown’s efforts to secure a successful
prosecution. Given the general, yet ambiguous, terms of the Act’s formulation and the
sweeping changes it made to criminal procedure, reliance on the authority of the
common law (and the constitution) to protect liberty was not only pragmatically adroit
but also legally fitting. It was, more significantly, part of that long inherited legal
tradition which, at the time, continued to consider the common law (and the
constitution) as a safe framework that could evolve and adapt to new social and legal
circumstances in order to protect liberty against oppression, corruption, or
misgovernment. It was a pliable framework, as explained in Chapter 4, which placed
legality, its discourse, and processes at the centre of constitutional debates on liberty.
And following the pervasiveness of Coke’s common law, by 1848 it was a given that
legal interpretation could alleviate the tension between the spirit of the constitution and
the letter of statutes by relying mostly on the presumption of judicial discretion or due
process. In that respect, the texture of the arguments, the forensic techniques, and the
narrative tropes mooted by the defence – much like those submitted in the parliamentary
debates – were rather predictable insofar as counsels, as members of a legal
interpretative community, had been immersed in a common tradition. 106 They were
conditioned to its application, 107 and drew sustenance from the normative and cognitive
resources, values, principles, and practices which it provided them. 108
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For an analysis of the contribution of lawyers to the rule of law tradition through legal argumentation,
the methodology of the common law, representation of clients, and formulation of arguments, etc. see
John H Baker, ‘Personal Liberty under the Common Law of England, 1200-1600’ in Richard Davis (ed),
The Origins of Modern Freedoms in the West (Stanford University Press, 1995) 178-202 as cited in Reid,
Rule of Law, above n 18, Introduction, 14.
107
An example of this commitment is evident in Duffy where counsel explained that the basis of his
objection relies on his duty to his client, regardless of whether he could determine if the issue at hand
conveyed an advantage to the crown, and as such forms an essential feature of the integrity of the
administration of justice, Duffy 800 (Butt); and also Martin 1000 (Butt). This sort of (professional ethical)
commitment/behaviour formed part of his conditioning as a counsel, drawn from his participation
(training) in legal traditions. It was also, probably, influenced by the professionalisation of criminal
lawyering and the development of the adversarial system which started in the 1820s, and which sharpened
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Hence, no procedural rule, practice, or point of law was left unturned. The rule book
was thrown at the crown, with defence counsel challenging the most minor procedural
defect

109

to the most serious ones. 110 Forensic history from the time of the Glorious

Revolution 111 to the present day – with stopovers at the ancient landmarks in the AngloIrish historical battle for liberty112 – the language of morality 113 and arbitrariness,114 the
sacred Whig canons of the constitution,115 the Bill of Rights, 116 the institutional
safeguard of the jury, 117 and the traditional judicial (and Whig) authorities 118 beckoning
the type of responses and behaviours lawyers used to counteract the exercise of state power. Especially
after Brougham’s famous statement that the duty of a lawyer was first and foremost to his client whatever
the consequences, see Lord Henry Peter Brougham, The Whole Proceedings on the Trial of Her Majesty,
Caroline Amelia Elizabeth Queen of England for “Adulterous Intercourse” with Bartolomeo Bergami
(John Fairburn, 1820) vol 2, 2. See also O’Connell, 312-313 (Crampton J); and prior to it, see John
Philpot Curran on the role of counsel in R v Hayes (1803) which he described it as a ‘privilege’, an
‘obligation’, that ‘has the sanction of usage’, Charles Philipps, Recollections of Curran (Simpkin and
Marshall, 2nd ed, 1822) 302-303.
108
For an elaboration on these, see Krygier, ‘Legal Traditions’, above n 23, Chapter 1.
109
See, eg Martin, 1090-1091, 1093, where defence counsel argued that the caption in the indictment was
defective because it failed to (1) state the date and place of the swearing of the Grand Jury; (2) include
that it was found by a jury of twelve men; (3) omitted the words ‘sworn and charged’ when referring to
the jury to stipulate that it was inquiring on behalf of the proper authorities (the Queen and the county
body representing the city of Dublin); and (4) use the word ‘felonious’. See also O’Doherty, 888, for a
challenge for cause whereby one of the jurors’ Christian name was not properly recorded, using ‘L’ as
opposed to the name ‘James Llewellyn White’; and O’Brien(b), 474-475, 489 where an appeal to the
Lords claimed that the form of the allocutus calling upon the accused to state why he should not be
sentenced was defective as it did not contain the words ‘of death’. O’Brien’s application for a writ of
errors contained fifteen objections to various defective procedures and evidence, jurisdiction, and setting
aside of jurors, ibid 373-375.
110
As mentioned earlier, above n 37, the length of the indictments (listing of all the published articles)
hindered the defence’s ability to counteract the prosecution, Martin, 1008. Note that the list of challenges
concerning procedural rights, in this Chapter, is non-exhaustive, and merely cited as a selection of the
most important examples pertinent to this thesis.
111
See, eg, O’Doherty, 864 (Butt). Forensic history was in the trials, like in the debates, an important
feature of the defence’s arguments, offered as evidence to assess the merit of the cases, with counsels
highly sensitised to history, and claiming that they had ‘historical facts for every word [they] utter’,
Mitchel, 667 (Holmes); Martin, 1024 (Butt); and for the Chartists trials, Dowling, 440 (Kenealy).
112
These were the Conquest of Ireland, the Poyning Laws, and the Act of Union, Mitchel, 661-663
(Holmes).
113
Eg, references were made to ‘right by nature’, ‘law of eternal justice’, etc., ibid 667-668 (Holmes).
114
See, eg, Duffy, 908 (Butt). The language of arbitrariness used by the defence (and especially the
nationalist press) revolved around denouncing the despotic machinery of English authority embodied in
the legal devices (eg, the law, the jury) used by men of power to consolidate their own position, the
protestant ‘class system’ in Ireland, see, eg, ‘Murder by Jury’, above n 70; John Martin, ‘To All Whom It
May Concern’, Irish Felon (Dublin), 24 June 1848, First Edition, 8; James Lalor, ‘Mr Lalor’s Letter to
the Editor of the Irish Felon’, ibid 9; ‘Trial by Jury in Ireland’, Irish Felon (Dublin), 15 July 1848, 50.
115
See, eg, Butt referring to the ‘grand doctrine of the British constitution’, the inheritance of ‘the
principles of 1688’, Martin, 1022, 1026 (Butt); and later claiming that liberties are to be found in ‘the
genius of the constitution’, O’Doherty, 906 (Butt).
116
See, eg, Martin, 1024 (Butt); Duffy, 916. (Butt).
117
See, eg, Martin, 1008-1009 (Butt).
118
See, eg, Blackstone was invoked by the defence to both denounce parliamentary sovereignty and also
to conjure liberty as per the normal use of forensic history to suit whatever argument was being made,
Mitchel, 615. See also Martin 1007 where Blackstone, Erskine, and Camden were referred to, to eulogise
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liberty were all summoned upon to claim rights, or seek limitations on executive power
or the authority of parliament, or establish the oppressive and unequal nature of British
law. 119 Put otherwise, to restrain the use of arbitrary power.
7.4.1 Rule of law: Liberty preserving/enhancing function 120

Procedural legality and equality were the two broad foundations upon which counsel for
the defence built their arguments to preserve the traditional and non-utilitarian goal of
individual liberties, and advance the equality of Irish people. Procedural legality stood
at the heart of the hearings and considerations of fairness, justice, and legitimacy. It was
perceived as a central pillar of the rule of law, an effective and legitimate mechanism to
limit state power and protect liberties. The defence, however, deemed it an insufficient
restraint, arguing that substantive injustices did not uniquely arise from deviations from
procedural propriety. Without any violations of due process, fundamental rights,
counsel pleaded, could also be undermined by the unfair nature of English rule(s)
(grounded in intrinsic inequality) combined with a lack of consideration of legal
sensibility.

As mentioned above, an analysis of the case law plainly evidences that the defence
sought, first, to restrain the increased use of executive power which the Act was now
granting to British Administration in Ireland; 121 and second, to limit the authority of
Westminster by challenging the legitimacy of British law in Ireland. 122 To achieve these
aims, it followed the well-rehearsed repertoire of those arguing for liberty as an inherent
right by appealing to the customary institutional restraints of the common law (and the
constitution) and the jury. It also called upon judicial prudence and discretion to clarify

the role of the jury as a bulwark against arbitrariness; and Duffy, 910-911 were defence counsel compared
himself to Erskine in Tooke’s trial, struggling against ‘the vast power of the crown’.
119
See, eg, Mitchel, 667-668 (Holmes); O’Doherty, 864 (Butt). Mirroring the debates, all of the above
were also used to highlight the ambiguous relationship the Whigs had with liberty when in power,
undermine the political legitimacy of the government, and portray themselves as the true defenders of
liberty, Martin, 1007-1009.
120
For further reading on the concepts of ‘liberty-enhancing and systems-maintenance functions’, see
Gerard Quinn, ‘The Systems-Maintenance Function of Constitutional Rights and the Case of Government
Speech’ (1989) 7 Irish Law Time 8.
121
The Act was portrayed by the press as a ‘new political Code, a ‘legal weapon’, see ‘The Uses of
Victor’, Nation (Dublin), 20 May 1848, 10.
122
Mitchel, 662-670.
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unsettled practices or rules in favour of the defendants, 123 address an absence of
precedents, or remedy inequities arising from the application of statutes that were seen
to grant excessive discretion to officials or unfair advantages to the crown. 124

In the course of the hearings, counsel focused on the same broad issues which the critics
of the Act had raised during the parliamentary debates. They pleaded that the novel
nature of the offence, in changing the criminal procedure, undermined long standing
rights – be they common law, statutory, or constitutional rights – that facilitated
successful prosecutions; extended executive power over liberty in granting excessive
discretion or unfair advantages to officials of the law, and thus undermined the fairness
of legal procedures; and failed to take into consideration Ireland’s legal sensibility – the
historical and cultural processes and social norms that underpinned the long-standing
practices and traditions of the Irish legal system – by failing to consider the motives
behind the defendants’ acts.

7.4.1.1 Due process: Seeking long standing rights

It is clear from an analysis of the cases that the defence sought to place an emphasis on
due process in a bid to either claim or secure long standing individual rights. In
generating certainty and generality, 125 these ‘procedural rights’ were seen as valuable
mechanisms whose primary function was to defend and enhance individual liberties, by
acting as a protective cloak around the individual to guard him against abuses of state
power. More pointedly, they allowed defendants during the trials to invoke protective
constitutional norms that were assumed to respect the entailments of individual dignity,
liberty, and confidence in the law – the right to fair trial, the right to legislate for one’s
country, political freedom, the right to bear arms, and the right to meeting – against
public power.
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Ibid 614-615, 618-619, 624 (O’Loghlen). Appeals were also made to ‘common humanity’, Duffy, 801
(Butt).
124
See, eg, Mitchel, 614-615 (O’Loghlen); Duffy, 819, 821 (Butt and O’Loghlen).
125
See, eg, Duffy, 819-821 (Butt).
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As predicted by critics of the Act, the change in the category of the offence 126 and the
ensuing alteration in procedures meant the de facto loss of long standing common law,
or statutory, rights and practices which, the defence claimed, interfered with the
prisoners’ ‘constitutional right’ to fair trial. 127 Copies of the indictment, 128 lists of
witnesses, and date of trials 129 necessary to allow for sufficient time to prepare a
defence; copies of the jury panels to challenge the array, and prove that the panel was
biased and arrayed in an ‘improper and unconstitutional manner’; 130 right to demur on
certain procedures or evidence; 131 and bail 132 were all challenged and denied ab
126

See, eg, Mitchel, 615 (O’Loghlen), and also Butt speaking of an ‘offence unknown to the law’, Martin,
998 (Butt). For the Chartists’ trials, see Lord Mackenzie stressing the ‘severe pains’ of the Act: i.e.
bringing accessories after the facts, not liable at common law; removal of the right of bail, R v Cumming
(1848) 7 St Tr NS 485, 502 (Lord Mackenzie) (‘Cumming’). The long-term consequence of the change of
common law category, from political offence to felony, which the nationalist press had raised in the
aftermath of Mitchel (see, eg, Martin, ‘One Day Dirty Work’, above n 75) came to roost in the Fenians
trials when the defendants were convicted to penal servitude in lieu of transportation. Speaking about the
constitutionality of their claim for recognition as political prisoners, Sigerson called it ‘the first great
divergence of constitutional practice’, George Sigerson, Political Prisoners at Home and Abroad (Paul,
Trench, Trübner & Co, 1890) 54 as cited in and Radzinowicz and Hood, above n 31, Chapter 1, 1437; and
1144-1448. See also Edmund Dwyer Gray, Timothy Michael Healy and Matthias McDonnell Bodkin,
The Treatment of Political Prisoners in Ireland (The Freeman’s Journal Ltd Printers, 1889) 1. The claim
was subsequently pursued by the IRA until the 1970s, McEvoy, above n 25, Introduction, 549-552; and
Clive Walker, ‘Irish Republican Prisoners – Political Detainees, Prisoners of War or Common Criminals’
(1984) 19 Irish Jurist, 189.
127
Mitchel, 616. The contemporary literature observed that the ‘forms of procedure’ and the ‘established
rules of evidence’, provided for by treason law were instrumental in protecting the defendants from
‘arbitrary power’, Dublin University Magazine, above n 31, 601. Echoing the critics of the Act, the
defence also argued that the overly vague and ambiguous language of the statute (especially clauses 1 and
3) undermined the accused’s right to fair trial because the court could not direct the jury on an Act of
Parliament which could not be understood by the average man, Mitchel, 658-660.
128
Relying on precedents and doctrine (Hale and Foster), O’Loghlen vehemently argued that the crown’s
refusal to furnish such copies was against the common law of Ireland which, as practised, followed that of
England, Mitchel, 613-614 (O’Loghlen). The court though, on the basis of the defendant’s common law
right, agreed that the indictment be read over slowly, so that a copy could be taken, ibid 617. The right of
reading had an upper limit of three times, Martin, 958 (Butt); but see Dowling, 382-383 (Earle J) for the
Chartists trials, where the English court limited that right to reading it to once on the basis of the
efficiency argument; and again compare with Cuffey where a copy was granted after the defendants’
appearance. In later (Irish) trials, the prosecution agreed to provide a copy of the headings of the counts
out of court for the purpose of facilitating the defence’s task, see, eg, ‘The Queen v John Martin’ in
Hodges, above n 109, Chapter 6, 209 (Attorney-General). Pennefather lamented the lack of uniformity in
the practice and, in a moment of sheer frustration, pleaded for a change in the law praying that it be made
the same in cases of felony, treason, and misdemeanour, ibid 211 (Pennefather B). For a general overview
of the different practices and effects of English law in Ireland, see Neal Garnham, ‘The Limits of
Influence on the Irish Criminal Law and the Boundaries of Discretion in the Eighteenth-Century Irish
Criminal Justice System’, in Brown and Donlan, above n 86, 97.
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See, eg, Mitchel; for the Chartists, see Dowling, 432 (Kenealy).
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O’Doherty, 877
131
See, eg, Mitchel; Duffy.
132
See, eg, Duffy, 908 (Butt), where the defence claimed that Duffy’s imprisonment for over seven
months was an act of ‘arbitrary power’. The Act also extended pre-trial detention and the rules concerning
imprisonment were more stringent. No written communication with the outside world were permitted
which meant defendants had no right of reply against allegations made in newspapers that were viewed as
the government press and may prejudice their case, Martin, 961. Martin, for example, was called a
‘communist’, ‘socialist’, ‘anarchist’, and ‘advocate of pillage and massacre’, by the Evening Post, a Whig
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initio.133 Limitations were also placed on applications concerning the ancient right to
peremptory challenge reducing it to twenty in cases of felonies as opposed to thirty five
in cases of treason; 134 on the right of appeal for the same reason; on challenges for cause
– restricted to considerations of personal interests 135 (as opposed to matters of general
bias) and voir dire interrogation was emasculated; 136 on the submission of evidence to
prove jury partiality, 137 etc. While legal, the use of retrials, 138 and change of venues 139
by the fiat of the Attorney-General to ensure a successful conviction raised further
contentions concerning the fairness of English legal procedures in political trials, so did
the severity of the sentences – especially in those cases where the jury had requested
that mercy be shown. 140

7.4.1.2 Excessive discretion: Seeking limitations on executive power

The constitutional right to fair trial was further tested by the excessive discretion and
unfair advantages which procedures and practices were alleged to give lower officials or
national newspaper, and he claimed that these allegation interfered with his right to a fair trial, John
Martin, ‘To The Right Honourable, The Earl of Clarendon, Representative of the British Government’,
Irish Felon (Dublin), 15 July 1848, 56; and Martin, 959-962. The court, as a result, forbade the
publication of the proceedings during the trials on grounds of prejudice, ibid 962 (Pigot CB); Duffy, 803
(Perrin J).
133
Mitchel.
134
Mitchel, 636. As mentioned, the right to peremptory challenges was considered to be the cornerstone
of jury trial, acting as a safeguard against biased or unsuitable jurors, Howlin, ‘Controlling Jury
Composition’, above n 87, Chapter 6, 245. Note, however, that while it is true the Act limited that right,
English courts had started to restrict it in the 1820s on the basis of the efficiency argument for the better
administration of justice, see Browne, above n 87, Chapter 6, 15-16. The policy no doubt influenced the
court in the cases under the present consideration as evidenced by the findings of Greer who shows that
Irish justices tended to dismiss peremptory challenges in non-capital felony cases, especially Crampton J,
Greer above n 10, 257-258 citing Joy and referring to R v Gray (1844) 6 Ir Law Rep.
135
See, eg, Martin; O’Doherty, 846. Browne stresses that challenges for cause, while a feature of political
trials throughout the 1900s, had also started to decline in the early 1820s, Browne, above n 87, Chapter 6,
3.
136
Dowling.
137
Evidence as to religion of the jurors (eg, the jurors book, calling witnesses to attest to the religious
makeup of the jury on the basis of the ethnic origin of their names, etc.) could not be submitted to
establish the partiality of the panel, Mitchel, upheld in Martin, but was explored in O’Doherty, 880-884,
on the basis of due process, despite strenuous objections from the Attorney-General. See also below n
205.
138
Duffy for instance was presented in front of six Commission of Oyer and Terminer – five on the
instance of Lord Clarendon – and tried by ten of the twelve magistrates, all within a year. While the norm
is to answer one bill of indictment on one charge, he answered five exhibiting the same charge, each with
a new and aggravated form, Duffy, above n 33, 320. See also O’Doherty who was eventually convicted
after three trials between August and November 1848, the first two having returned a hung jury.
139
The court acknowledged that the jurisdictional statute which now applied under treason felony –
Assizes (Ireland) Act 1825, 6 Geo 4, c 51, – advantaged the prosecution in giving them a power which
they had not in common law, namely electing the jurisdiction in which to pursue a case, Duffy (a), 121
(Torrens J).
140
Martin, 1070 (Foreman).
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the crown respectively, leading to claims of corruption, arbitrariness, and undermining
the separation of power.

Like all treason legislation, the Act automatically increased official and prosecutorial
discretion in electing (or joining) which offence to prosecute, the number of counts, and
the submission of evidence. 141 All of which raised further assertions of ‘unequal
contest’ 142 and subversion of public liberty in the face of the increased executive
prerogative which the Act granted to the Attorney-General. 143 The scope of the two
offences in s 3 was magnified by the use of conspiracy, excitement, and complicity
common law provisions or statutes, 144 which prompted claims of ‘constructive
felony’. 145 The crown’s unlimited prerogative to stand by without cause was construed
as an ‘arbitrary measure’, 146 which combined with the statute regulating jury
selection 147 granting absolute discretionary power to the sheriff, ensured the empaneling
of a protestant jury politically sympathetic to the crown’s case. 148 To these were added
claims of political partisanship with the appointment of jurors closely aligned to the
government’s interests, 149 or personal interference from corrupt lower officials, all
interpreted as overtaking the authority of the court and the jury150 and undermining the
liberties of the accused.
141

By downgrading the offence from treason to felony, clause 5 of the Act altered the general rule of
indictment, giving the crown the right to set out several acts of compassing, Duffy, 829 (Perrin J). The
crown could elect or join the two offences for the purpose of submitting evidence to prove the overt
treasonable acts, as they formed part of the same corpus delicti (the overt act, publishing, is the same
regardless of the intention), and would thus not impact the prisoner’s defence, Mitchel, 621-623 (Moore
J); Martin, 996, 970 (Pennefather B; Whiteside). See also Dowling, 390,430-431 (Kenealy) where the
defence objected to the crown associating the Chartist movement with Repeal to influence the jury, and
not having to provide evidence to that effect.
142
O’Doherty, 861 (Butt) where the crown refused to release O’Doherty’s papers as evidence to prove
whether or not he authored the published article.
143
O’Doherty, 904 (Butt).
144
See, eg, Martin, 1040. For the Chartists, see Dowling, 462-463; Dowling (a), 515; Cuffey, 476
(Williams J). Historically, the doctrine of common law conspiracy has played a significant role in
interpreting treason statutes, Head, above n 8, Chapter 1, 9.
145
Martin, 1028, 1029, 1032 (Butt); Dowling, 440 (Kenealy).
146
Butt argued that this was not a right at common law but a ‘prerogative’ acquired by usage which gave
the Attorney-General a ‘power of selection’ as opposed to ‘objection’, a ‘right of nomination’ instead of a
‘right of veto’, and as such should be dismissed by the court, Martin 1006-1007 (Butt).
147
Juries (Ireland) Act 1833, 3 & 4 Will, c 91, s 11 (‘Juries Act 1833’).
148
Mitchel, 618-619 (Lefroy B); Martin, 1071 (Martin).
149
See, eg, Duffy, 861-862 (Butt) where counsel challenged the array on the basis of the fit and proper
test. It had been selected according to classes which meant that former magistrates, ex-sheriffs, and grand
jurors sympathetic to the crown had been placed at the head of the list by the sheriff. Similar claims were
made during the Chartists’ trials, Dowling, 387, 470.
150
Duffy alleges that Williams got off on account of the Crown Solicitor, a friend of the family, who
interfered with the evidence so that it was rendered worthless. In doing so, he argued that the discretion of
officials gave them an authority that ‘superseded the judge and jury[‘s]’, Duffy, above n 33, 292-293.
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The law as a shield against arbitrary power was catalysed through the question of the
jury selection. For the defence, the jury spoke as much to constitutionalism as to
arbitrariness. This was an exercise in reverse discourse which allowed the defence to
argue for a broader and richer conception of constitutionalism, one that went deeper in
the rule of law tradition by drawing on the principle of equality and the conviction that
rule of law draws upon sources other than normative ones. The latter reflected the
inherited deeply held belief, that while normative restraints had a role to play in limiting
arbitrary power, ultimately liberty was not protected by these lifeless things, but only by
the spirit and commitment of those who stood behind them, interpreting them and
upholding them: the judiciary and the jury.

I will tell you what our constitution is and where the liberties of Ireland and the constitution are . . .
To the judges the law has given high privileges and great prerogatives, and to their breasts it has
intrusted the expounding of the laws; but to the breast of jurors . . . it has intrusted the protections
of the liberties of the subject . . . where is our constitution? It is not in Acts of Parliament – it is not
in charters – it is not in the archives of the realm. Charter might be heaped upon charter
declaratory of our rights; statute might be piled upon statute on the dusty shelf declaring and
expounding the rights of Britons; and the genius of the constitution might slumber for ever in the
haunts of the unfrequented Record Tower, where no footsteps could disturb the silence of it
loneliness – unless the knowledge of those rights was diffused abroad – unless men in the jury-box
knew their right, and knowing them, determined to maintain them. 151

The question surrounding the selection process for the jury panel was not solely about
impartiality. 152 The defence argued that it was not a question as to whether a protestant
juror would be more or less impartial than a catholic one. The issue was that if the law
permitted a systematic exclusion of Roman Catholics from the jury box by the sheriff or
the crown for whatever purpose, it would shake and damage the administration of
151

O’Doherty, 904-905 (Holmes), and counsel for the crown concurring with the defence, ibid 908
(Whiteside).
152
With regards to the importance of jurors’ impartiality standing as a bulwark to protect individual
liberties, see, eg, Martin, 1009 (Butt). As pointed out at above nn 86-87 Chapter 6, much has been written
about the selection of jury panels in Ireland in the nineteenth century. For contemporaneous
commentaries concerning the issues raised by this thesis, see, eg, Dublin University Magazine, above n
93, Chapter 6; for later ones, see Arthur Houston, ‘Observation on Trial by Jury, with Suggestions for the
Amendment of our Present System’ (1861) 3 Journal of the Dublin Statistical Society, 100; Dicey,
Fortnightly Review, above n 21, Introduction. More generally, Howlin points to a series of pamphlets that
highlight the political problems raised by Irish juries, and reports from parliamentary committees that
were appointed to inquire into its effective functioning, and other committees which examined the issues
of Irish juries on a broader basis as part of their reporting on the state of Ireland, Howlin, ‘Irish Jurors’
Experiences’, above n 26, Chapter 2, 704 n 4.
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justice to its very foundation, and continue to perpetuate the very inequality which was
at the core of the malaise of Irish society. 153 If this were the case, the defence protested,
it would be better to re-enact the Penal laws rather than continue this ‘practical but
unconstitutional method’. 154 The principle of exclusion which the law, legal procedures,
and practices tacitly permitted – through the use of excessive discretion – stood in the
way of fairness, equality, and justice 155 which lay at the core of the rule of law
tradition’s system of values. They turned the institution of the jury into a political
instrument by which the government maintained its power in the colony. 156 Liberty, for
the defence, could only exist under the equal rule of equal law. 157 It could and should be
protected, counsel for the defendants claimed, by the court applying its discretion and
taking into consideration the questions of motive and legal sensibility, as a mechanism
for addressing the unfair nature and purpose of the new Act.

7.4.1.3 Morality, legal sensibility: Seeking limitations on parliamentary power

The interaction between the principles of due process and equality as fundamental
constituents of the rule of law was also put forward, by the defence, as a means to
challenge the authority of parliament. In other words, raising the broader question of
153
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British sovereignty in Ireland which the Act sought to address once and for all. It was
bolstered by the defence standing on the platform of morality (natural law) to argue that
from a moral perspective, English law in Ireland was not legitimate because (1) it was
not committed to the ideal of ‘an equality of rights’, ‘mutual affection’, and ‘reciprocal
respect’; 158 and (2) it merely imported its parochial institutions, beliefs, and values, and
failed to consider the wider socio-cultural norms, values, and concerns that informed
Ireland’s own legal and political values.

In assessing the situation they were faced with, counsel for the defence readily
acknowledged the legal guilt of the accused, and focused instead on shifting the court’s
attention to the (Old Whig) moral duty to resist arbitrary power. 159 Relying on the
Burkean argument that unjust laws lack legitimacy because they are inherently harmful
to a polity and contrary to natural law, 160 the defence petitioned the court to adopt a
broader interpretative stance to protect liberties and not just the common good which, in
any event, was not sensitive to Ireland’s interests, concerns, and (political and legal)
history. 161 It, thus, asked the court to engage with a higher conception of morality drawn
from natural law principles, as opposed to utilitarian morality, by considering political
motive and legal sensibility to favour the protection of liberties, and by the same token
advance Ireland’s claim to equality of rights with free-born Englishmen, as it were selflegislation.

In another exercise of reverse discourse, sovereignty was made to speak as much to
liberty as to arbitrary power, in order to highlight the battle between ‘power against
right’. 162 The right to make laws was held as the ‘true mark of sovereignty’. 163 Through
158
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their arguments, the defence endorsed a more Lockean approach to sovereignty,
opposing the Hobbesian one professed by the crown. It was, it insisted, a right acquired
‘by nature’ and ‘by compact’ which relied ultimately on the consent and political
allegiance of the community it sought to legislate for. 164 This view of sovereignty was
drawn from that long line of Irish arguments – albeit now nationalist in tone and
substance – which in tying the natural rights of the individual with that of the nation,165
challenged the court to rethink (British) sovereignty in a different way, that is reconsider
the relationship between rule of law and the political sovereignty of the nation. This is a
challenge which continued to preoccupy English constitutionalists, especially Dicey,
throughout the remainder of the century. 166

The interactive habit of obedience between the government and the Irish people, the
defence asserted, was not deeply embedded in the broader custom of the Irish because
of the unequal relationship ‘British dominion’, ‘British civilisation’, ‘British
legislation’, ‘British justice’, ‘British morality’, and ‘British Christianity’ had imposed
on Ireland since the time of the Conquest, and more recently since the Act of Union.167
It had failed to take root on account of successive governments imposing obedience by
force for too long. Equality and procedural fairness, the fundamental values of the rule
of law, had knowingly been repudiated by the consecutive enactment of arbitrary
measures that deliberately discriminated against the rights and interests of the majority
of the population, and limited the constitutional right to bear arms that provides dignity
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to a people. 168 Added to these was the Treason Felony Act which now affected public
liberty169 that is limited political freedom, 170 the liberty of the press, 171 and the right of
meeting 172 which counsel claimed impacted on the ‘Irish rights and Irish history’ of
future generations. 173 The authority of Parliament to make law for Ireland, the defence
resolved, lacked legitimacy and ought to be resisted insofar as its laws, practices, and
procedures had embedded inequity at the deepest levels or Irish society, from the lack of
proper political representativeness 174 to the pervasive poverty. 175 For the defence,
resistance – radical dissent (the ‘right [of liberty] by force of arms’) – to arbitrary power
was thus an inalienable right which the court had a duty to recognise and maintain.

7.5 The court’s response

Much like the arguments made by the defence, the decisions of the courts were
predictable. The overarching view of the (sparse) literature on the subject suggests that
the outcomes were products of the criminal process as it was configured at the time.176
While this view has merit, an analysis of the case law suggests that other factors were
also at play. Although the Bench behaved independently, there was an issue concerning
what the contemporaneous literature labels as an ‘unconscious or uncontrolled’ bias to
‘the cause of order’ in political trials, born of the judges’ professional position
(‘office’), their social standing (‘station’), and their economic self-interests (‘nearest
interests’). 177 Second, the interpretation of the Act was limited by its purposive nature
and the requirement to interpret it in the context of previous (similar) statutory
168
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instruments and judicial decisions that relied on the old common law of conspiracy. The
legal guilt of the accused was thus almost pre-determined.

In interpreting the Act, it is evident that the court prioritised security at the expense of
liberty, and privileged statute law over the common law to the disadvantage of the
defendants. 178 Echoing the government’s arguments, the court justified its decision on
the basis of utilitarian morality and demonstrated a deep commitment to the principle of
parliamentary sovereignty in time of crisis. There were no judicial attacks on the Act as
a misconceived or poorly-drafted piece of legislation, although some members of the
Bench commented on the peculiarity of some of its provisions. 179 Nor were there grand
statements on constitutionalism. But the manner in which the court made their
decisions, and the considerations upon which they relied give us a clear indication on
where they stood on the question of constitutionalism, and the values they attached to it.
In construing the two heads of treason, the court set limits on political dissent which
were similar to the ones expressed by the government. In that respect, the courts
essentially supported Parliament (in effect, the executive) in drawing up the
constitutional order both at home and in the colonies. 180

While the court entertained all of the defence’s technical and substantive arguments, it
was not prepared to agree that the change in the legislation opened the door to
wholesale constitutional changes, and exposed a defendant to unconscionable
consequences. 181 It acted timidly in the constitutional space when it came to considering
liberty, and was reluctant, within the context of the times, to limit the excessive
discretionary power which the law gave to the crown and its officers. The case law
shows that it was disinclined to go beyond statute law to affirm the existence of
178
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constitutional rights as claimed by the defence, thereby limiting the scope of
parliament’s recent intrusion upon liberty. While not entirely disregarding common law
rights, 182 the court, overall, accepted that alterations of these by statute was, as argued
by the government, to protect liberty, and they did not unduly undermine the rights of
the defendants.

Taking a narrower approach to procedural legality than the defence – one that would be
qualified nowadays as legal formalism – allowed the judiciary to assess limits on liberty
in times of crisis while continuing to command obedience, and legitimising the
authority of the state and its commitment to the rule of law. Adherence to due process
principles meant that the court could distance itself from the executive, give credence to
the security argument, all the while providing the appearance of protection from
arbitrary state power in the face of so-called novel circumstances. At a more pragmatic
level, it also made it possible for the court to deal with the defendants as a category
rather than on an individual basis in order to assess the harm they threatened as opposed
to just the harm they had actually caused, and thus realise a successful conviction.

Procedural legality for the court, like the government, was therefore an end in itself
rather than a means of delivering on the substantive principles and values that underpin
the rule of law tradition. Overall the court relied on what in modern rule of law-speak,
we would refer to as a thin conception of the rule of law, one which allowed the Bench
to reconcile the rule of law with (British) parliamentary sovereignty in Ireland. Broadly
speaking, judicial oversight was reduced to apply the new rule that had been duly
enacted by Parliament in accordance with a normative system of rules, regardless of the
long-term consequences its application may have on liberty, and more specifically on
the way people perceived the law.
7.5.1 Rule of law: Systems maintenance function 183

While it acknowledged the liberty-preserving function of the rule of law, the court also,
embraced its more (utilitarian) system-maintenance function. For the court, rule of law,
when adhered to by the crown and its officials, and when enforced by an independent
182
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and impartial judiciary, also served to maintain a particular type of government, and the
desired relationship between that government and its people. It also served, as the
court’s decisions reveals, to maintain social order in accordance with particular (liberal)
values. Hence, for the court, the purpose of the rule of law was not only to secure
individual liberties against official arbitrariness, but also to protect the community from
the Hobbesian anarchy of ‘war of all against all’.

This rule of law systems-maintenance function was achieved by propagating a culture of
legality based on emphasising the importance of institutional arrangements and
rehearsed judicial traditions. The formal features (forms, process, practices, etc.) of
these institutional arrangements applied in a formal way thus allowed the court to create
a culture of lawfulness that sought to command public confidence by strictly adhering to
due process. The integrity of the Trials were front of mind for the Bench and in
considering the cases before them, the judges were, as Waldrep concluded about the
Black Code court, ‘sticklers(s) for legal technicalities’. 184

7.5.1.1 Creating a culture of legality

The Bench was bound by its perception of its institutional role when it came to consider
the limits of its own authority, and that of the executive and the legislature. The court’s
view was that legality was contingent on the separation of powers, and on the strict
application of ‘rules of law’,

185

‘general principles’, 186 and ‘general (or reasonable)

practices’ of court to the facts, 187 drawn from the common law tradition and statutory
law.

The court was aware that rule of law was subject to its adherence to long-established
standards of professional probity that relied on the meticulous examination and
application of authoritative norms and legal ‘forms’. 188 This was not just a case of
simply adhering to the legacy of past judicial traditions but rather a requirement to
184
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provide legal certainty and, as it saw it, justice and fairness. Sticking to rules was not
seen as being incompatible with equality but, on the contrary, it engendered certainty
and predictability. 189 Adhering to procedural legality also meant establishing the
Bench’s impartiality and legal competence as well as creating a climate of confidence in
the processes of the law – the ‘due administration of justice’. 190 At the more practical
level, the court was conscious not to create new crimes, wanted to avoid setting a
precedent, 191 or provide opportunity for an appeal on a legal technicality. 192

In opinions that echoed Camden’s, the court held that justice demanded respect for
black letter law, ‘authority, precedents, or principle of law’, only. 193 Constitutional law,
as a product of judicial reasoning, it held, should not be compromised by political or
moral pressure of the kind the defence engendered. 194 Courts, for the Bench (and the
crown), should function as courts of law only, and were not the forum where political
matters could be discussed. 195 They should only consider ‘legal rights’ and not ‘abstract
rights’. 196 Legality was further dependent, as the Trials judges observed, on their
guiding the jury and the crown in the performance of their public duties, 197 and ensuring
that rules and practices would not be used to delay or obstruct the efficient
administration of justice. 198

From the start of the trials, the court was at pains to make clear to the defence the limits
of its own authority. Maintaining the Austinian line that judicial development must be
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traced back to the intention of parliament, the authority to make law, as far as the courts
(and the crown) 199 was concerned was solely located in the legislature. Accordingly, it
signalled that its role was not to control parliament’s legislative will but was instead
limited to applying the will of the sovereign parliament, and legitimising the Act by
applying the appropriate sanction. 200 It confined its role to ensuring that public officials
– including itself – exercised power within the limits of their authority as provided for
under the Act and the related legislation. 201

The court would not engage in interstitial law-making to fill in the gaps in the
interpretation of the legislature’s intention which the defence raised. The content of the
law was to be determined, as far as the court was concerned, strictly in accordance with
its authoritative source. 202 Despite the novelty of the cases, the court was unwilling to
use its discretionary power to address an absence of precedents or an unsettled practice
in favour of the defendants. 203 Neither was it prepared to remedy the unfairness of rules
that granted excessive power or an unfair advantage to the crown unless it was expressly
authorised by statute; 204 or it was blatantly prejudicial to the defendant; 205 or the crown
and its officers had acted in a partial, illegal, or unjust manner. 206 The consequence of
this position was that considerations of morality reflecting rule of law values such as
fairness, justice, or mercy, were contingent on the goodwill of the Bench who
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legitimised the (political) authority of the state. 207 The exercise of judicial discretion, in
those instances, was thus reduced to applying rules which, in turn, enabled the court to
reduce the cases to a class, and adjudicate on the basis of the ‘general principle’. 208 Like
cases were treated alike strengthening the perception of the Bench’s impartiality,
without resorting to taking cognisance of the circumstances of individual defendants
(political motive), or engage with issues of substantive fairness as raised by the defence.

The court’s unwillingness to limit the excessive discretionary power of the crown and
its officers is best revealed in the manner it chose to interpret the law. Generally, the
Trials’ judges applied a strict constructionist rule, focusing on the literal meaning of the
Act as well as the intentions of its framers. This allowed them to recognise only those
procedural rights which legality provided for as well as adopting a protective approach
to sovereignty arising out of their constitutional duty to protect the Crown and the
government which, it claimed, the Act directed. 209 In line with the government’s
argument, they used a structuralist approach combining the binary opposition of liberty
and security to frame their interpretation and the meaning given to the legislature’s
intention.

To put it more precisely, the court practised safe interpretivism and strictly interpreted
the text of the Act, and its attendant ‘rules’ of procedures, 210 practices, 211 evidence,212
challenges, etc. which made it possible to justify the loss of long-held common law
rights under the new statute, and legitimately reject challenges to the array concerning
representativeness. 213 It rejected the forensic legal-historical approach taken by the
defence, maintaining that the rationality of the Act, and the fairness of the law
generally, should not be assessed in historical-moral terms – on the merits of Ireland’s
political and legal relationship with England. The court, instead, focused its attention on
207
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scrupulously observing the common law neutral methodology of reasoning by rule 214
and analogy215 which vindicated its adherence to the literal (‘ordinary’, ‘plain’,
‘natural’, ‘common sense’) 216 meaning of the Act 217 and other statutory instruments,218
and common law conspiracy. It is this system of reasoning which made it further
possible for the Bench to portray a sense of impartiality and distance from the political
nature of the cases. Put more plainly, to create that aura of a culture of lawfulness.

7.5.2 Parliamentary sovereignty and the rule of law – Setting markers
In interpreting the content and scope of the Act, the court focused its attention on s 3, 219
largely echoing the government’s arguments and adopting the same utilitarian rationale
to set markers and command obedience. In the first instance, the court found that the
Act did not introduce a new offence but simply made explicit what had already been
implicitly laid out in previous treason statutes and by common law authorities. Second,
it implicitly set limits on legitimate political dissent by clearly defining the various
elements that make up the two heads of treason.

In construing the intention of the legislature, the court, like the government, placed the
purpose and the meaning of the statute within an existing system of rules governed by
established legal norms, social attitudes and expectations towards treason. 220 It declared
214
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that the overall object of the Act was merely to pursue the policy of former treason
statutes, protecting the authority of the Sovereign, and the constitutional order and the
institutions it represented. 221 Save for the change in the nature of the offence and the
temporary introduction of open and advised speaking, 222 the court reasoned the Act was
in essence the same as the Treason Act 1795. 223 The language and content it drew from
the previous statutory text legitimised it. As far as the court was concerned, the power
of the state was thus constrained by the wording of the Act which merely re-iterated the
provision of the Treason Act 1795, the interpretation of which had been established by
previous judicial authorities on the matter. 224

The court initially refused to admit spoken words as evidence unless the indictment
specifically listed open and advised speaking as a felony, on the basis that there was a
very clear distinction at common law between spoken words and written words. 225 Open
and advised speaking could only be used for the purpose of introducing evidence as part
of proving the overt act of publishing – i.e. proving the identity of the defendant. The
court, subsequently, clarified its position on the basis that too few cases had been heard
since the passing of the Act to consider them as establishing any law. It held that if it
were the intention of the legislature to change the law with regards to speaking words
and make ‘open and advised speaking’ a treason felony in and of itself rather than
evidence of an intent to commit a treason felony (along with writing and printing), then
the legislature would not have followed the wording of the Treason Act 1795 as closely
as it did. All that Parliament changed, it ruled, was to make explicit the long standing
common law practice that spoken words evidenced treasonable intent in certain
circumstances and contexts which were to be determined by the courts. 226

The court, however, cautioned against a wider construction of open and advised
speaking than the ones rendered by previous judicial authorities on the matter: 227 words
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spoken at meetings may only be construed as overt acts of treason if they were used
with the intent to excite others to depose the sovereign by force or violence; words
spoken by an angry mind expressing criminal and indecent intentions against the
sovereign were merely seditious. 228 In summary, open and advised speaking declared a
guilty intention and was a crime of treason felony only insofar as it confirmed an
intention to commit a treasonable act. As a result of the court’s position, no
prosecutions were ever brought under the open and advised speaking proviso until its
repeal in 1891. 229

In assessing the various components that make up the two heads of treason, the court de
facto defined the limits of legitimate political dissent. As apprehended by the critics of
the Act, the use of the law of conspiracy, combined with judicial discretion, allowed the
court to reintroduce the spectre of constructive treason. 230 Criminal liability was,
therefore, extended to treasonable acts committed by others in furtherance of the
compassing to depose the sovereign or levy war (i.e. publishing other writers’
treasonable articles); 231 and no act of warfare or open rebellion were necessary to prove
the levying of war 232 (i.e. advocating preventing the exportation of the harvest from
Ireland by armed force amounted to compassing to levy war in order to force the Queen
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to change her measures and counsels). 233 In that respect, the court, in effect, legislated
from the Bench to bring new modes of threats within the ambit of the Act, where the
level of threat to society was found to be sufficiently grave. This was a practice that was
enthusiastically embraced in the decades that followed. 234
Aligning itself with the government’s view, the court tacitly delineated the limits of
political dissent, in a manner that reflected their belief in protecting (Whig) liberal
values – namely regulated liberty, gradual reforms, and the protection of life and
property – and their Hobbesian concept of sovereignty:

[t]he protection and safety of the whole community, which necessarily depends upon social order,
and requires the superintendence of the sovereign to keep in due order and working all the various
departments of the state. 235

From the start of the Trials, the court upheld the fundamental Whig principles upon
which the crown relied to make its case: firstly, the will of the people expressed in a
constitutional manner through Parliament should be paramount and not subjected to
violence from any section of the community. 236 Secondly, notwithstanding the purpose
of the Settlement, the sovereign had the duty to exercise (legal) power, even if it meant
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intruding on established liberties where the circumstances justified it. 237 Not unlike the
government and the crown, the court was of the view that the realisation of a change in
the constitutional framework ought to be achieved by gradual constitutional reforms
only, 238 and not by incitement or use of (revolutionary) force or violence. 239

Accordingly, the calling for an alternative constitutional framework was not in and of
itself a treasonable act. Calling for a change in the constitution and its institutions by
force or by violence was, however, a treasonable act because it threatened the security
of the common good. 240 As well as considering individual rights, the court held that it
had a duty to the Queen to secure her authority, and more pointedly to the public to
secure the tranquillity and peace of the community. 241 The (social) utility of the Act, it
determined, lay foremost, in providing security to those who obeyed the law and whose
social and economic interests and life depended on the stability which the Act
afforded. 242 Rule of law was thus understood not only as the application of procedural
legality to protect liberty from arbitrary state’s actions. It also meant protection from the
arbitrary actions of a mob led by political agitators to protect long standing
constitutional traditions that safeguarded liberty, life, and property. 243 The corollary of
this position was that the court unequivocally sanctioned the Hobbesian idea that the
sovereign held the monopoly on legitimate violence. 244

While the court rejected the consideration of political motive, it, however, placed the
French revolutionary movements and its radical ideology at the heart of its reasoning,
highlighting the social upheaval arising from the incompatibility of the republican
model with that of the monarchy. 245 Reflecting Burke’s views on the 1789 French
Revolution, it identified radical (revolutionary) dissent with social disorder (‘a species
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of civil war’), 246 whereby deposing the sovereign and levying war were aligned with the
‘spoliation and redistribution of property’;
‘end of landlordism’.

248

247

or as expressed by the crown, with the

In other words, the Bench was not yet prepared to separate

legality from its feudal origins.

Concluding observations

Several brief observations may be drawn from the examination of the case law that
arose immediately after the passing of the Act. In Victorian England and Ireland, there
continued to be an awareness of the complexity and depth of the rule of law tradition,
and of its role as a mechanism to limit the exercise of power in a way so that it could
not be considered arbitrary.

The character and role of the rule of law was implicitly tied, in part at least, to the
different conceptions of what each side in the State Trials understood as arbitrariness.
For the courts (and the crown), rule of law provided security against the Hobbesian
threat, and the exercise of arbitrary power by the government was to be constrained
through the application of long-standing institutional practices and rules. The
expectation was that rule of law provided certainty, predictability, and security in social
relations.

This for the defense (and the accused), however, had the effect of stultifying the rule of
law tradition to the mere principle of procedural legality. For them, institutional
restraints, rules, forms, procedures, etc. were seen as an essential but not sufficient, part
of people’s perception of the law and its institutions when it came to protect individuals
from the state’s excessive power. There was a keen awareness that these had limited
protective value in situations that required discretion or contextual considerations, and
that in those circumstances the rule of law could become more alienating. It was
assumed that the rule of law tradition carried certain values and ideals that do not just
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speak to the protection of rights but also to the attainment of rights which contributes to
the better fulfilment of the individual and of a society as a whole. These spoke to
justice, substantive justice which was perceived as justness and equality.

As in the parliamentary debates, the participants in the State Trials relied upon a
distinctive discourse to make their respective case. This discourse, as the previous
Chapters have shown, had a history, a genealogy. And like the debates, the case law
shows that it was just not about rhetorical artefacts. It assumed a belief and commitment
to an ideal that is the rule of law from those who apply the law as well as those who
receive the law. While differing in its intent and purpose, the degree of this
commitment, as this Chapter reveals, is the foundational element of a culture of legality,
the maintenance of the rule of law tradition. The depth of that commitment was thus of
importance, especially in the face of competing commitments to order and property in
the Empire, and the orderly course of commerce.
.
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CHAPTER 8

CONCLUSIONS AND REFLECTIONS ON THE TREASON FELONY ACT

8.1. The story of the Act

While there are many aspects of this story that take on a contemporary resonance, the
primary purpose of this thesis is not to draw parallels between the events of 1848 and
the regulation of radical dissent today. Nor is it to arrive at definitive conclusions on the
broader nature of the tension between parliamentary sovereignty and the rule of law, or
any of the issues which surfaced during the analysis of the Act. Much like Thompson’s
conclusions regarding the Black Act, this episode in constitutionalism cannot ‘carry any
universal significance’. 1The event in and of itself was not a defining episode as many of
the concerns raised, i.e. packing of juries, occurred in other geographies. 2 Within the
wider circumstances of the 1848 Revolutions, it was a relative minnow, and any
conclusions we draw about the event can only be cautiously sustained beyond its
immediate context.

The law in this story quietly resists attempts at categorisation. What emerges from the
analysis of the Treason Felony Act is a composite picture of a range of issues
concerning the restraint of power so that it does not become arbitrary, a preoccupation
that continues to resonate with us. As stated at the outset of the thesis, this study
uncovers a multitude of elements that expose the intricate relationship between law and
1

Thompson, above n 20, Introduction, 202.
Jury packing was quite common in the colonies, see, eg, the case of Upper Canada (1833) where Chief
Justice Boulton amended the rule of jury selection to exclude Roman Catholics, John McLaren, ‘The Rule
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757 citing John Philip Reid, In a Defiant Stance: The Conditions of Law in Massachusetts Bay, the Irish
Comparison, and the Coming of the American Revolution (Penn State University Press, 1977) 61.
2

212

power; especially when it comes to the regulation of radical dissent. The story recounts
a signature event in the history of British constitutionalism which reveals insights above
and beyond the Irish Question. It emphasises, for instance, the importance the
protagonists continued to place on legality in times of crisis, while revelatory of its
character. It highlights the growing influence of Cabinet and its close relationship with
the legislature; the subsequent focus of Bagehot’s commentaries on the English
constitution. 3 In particular the increasing concentration of political power in the hands
of an executive which had an overwhelming majority in the House, and the
consequential impact this had on the scrutiny of the making of coercive legislation. It
further underscores how the courts’ apathetic response to constitutional (and common
law) intrusions may have had a delegitimising effect on the state’s authority, especially
in Ireland.

The story also intimates that the Act had consequences for political offences, and in
parallel on the trajectory of Irish nationalism. The Cabinet was deeply aware of the
changes the Act made to the nature of political offences. 4 As previous Chapters have
shown the new offence of treason felony meant the loss of specific common law rights
to enable successful prosecutions of those who challenged the political status quo, be it
through repeal, rebellion, or revolution. It also allowed the government to unequivocally
dismiss any assumptions of constitutional rights, and acknowledge only those rights that
positive law determines. Since its enactment, the Act has become part of the chronicle
of Irish nationalism, often identified in Irish historiography as the trigger point for the
radicalisation of Irish dissent. For many historians, the repressive nature of the Act,
specifically the severe penalty attached to it (transportation), facilitated a narrative of
exile and political suffering, which in turn provoked a gradual shift from the use of the
constitutional platform to support for violence to realise a new constitutional (political)
arrangement. 5 In any event, the Act did not seem to have the impact on Irish radicalism
that its authors expected. Within two months of its first application, Lord Russell had to

3
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go back into the Commons seeking to suspend Habeas Corpus, 6 and a continuance of
the Unlawful Oath laws with some additions. 7

It is not possible to estimate with accuracy how many cases have been taken under the
Act. A review of Hansard, the case law from 1848 to 2014, and secondary sources
reveals that it was applied repeatedly in the four decades post its enactment, 8 then
during the Irish war of independence, and almost every decade thereafter 9 until the last
(recorded) attempted prosecution in 1972. 10 On account of the wide scope of s 3, it has
been typically used for prosecuting all sorts of offences stretching from minor to violent
public order offences to crimes against the state; and generally against those advocating
a republican form of government in Ireland. The Act was also replicated in a numbers of
colonies across the Empire and used to indict those who challenged British
sovereignty. 11 As we know, it has been retained by successive governments because it
may enable them to address violent overt acts that they believe are not necessarily
covered by the criminal law or anti-terrorist legislation, including, perhaps, that which
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Hetherington Drumm, ‘To the Repealers of Ireland’, Nation (Dublin), 22 July 1848, 11. It was, according
to some, the first time that Parliament had suspended the constitution without an express requirement
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the 1848 government feared the most: revolutionary acts that threatened the existing
constitutional arrangements and its associated (liberal) values. 12

There is ample evidence to make the argument that in passing the Act, the government
was motivated by narrow commercial self-interest and a desire to protect the existing
property rights, and by extension the resulting social order. Yet, the overwhelming
preoccupation of the government’s narrative, as well as the critics of the Act and the
courts, was not to be seen to be violating long standing constitutional principles. Those
principles were understood as carrying certain values (liberty, equality, fairness, justice,
and legal certainty) imbued with liberal feelings and the moral elements attached to
them. The government accepted that there was an inherent tension between the rule of
law and parliamentary sovereignty. It recognised that its request for extraordinary
powers would be scrutinised by the legislature and the courts. It did not, however,
consider the rule of law to be necessarily incompatible with legislative authority, for the
simple reason that, as far as the government was concerned, they were born from the
same tradition of thought. Paramount to that tradition was a common core: how to limit
arbitrary power – whatever its manifestations.

The rule of law tradition and legislative authority were very much at the centre of what
the protagonists understood as constitutionalism. Rule of law was manifestly an integral
part of English constitutionalism, perhaps because again both were seen as arising from
that same tradition of thought. For them, constitutionalism continued to draw its
inspiration from the constitutional struggle. It continued to be understood as a mode of
governance under a constitution that limited executive government and judicial power
by recognised principles, rules, and procedures acting as institutional checks and
balances so that individuals would be secured against state’s power. Constitutionalism
was regarded as a political arrangement at the centre of which stood sovereignty with
the executive bound by ‘parliamentary restrictions’. 13 By implication executive power
that was bound by parliament was legal, and thus not arbitrary. However, for critics of
12

See above, Introduction, 1; and Lord Campbell stressing that there is ‘no punishment for any
revolutionary movement’, except under high treason, Hardcastle, ‘Journal, April 12, 1848’, above n 31,
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constitutional country with a constitutional government, HL Deb, 18 February 1848, vol 96, col 889
(Lord Stanley).
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the Act, this was not sufficient as it failed to include those old traditions of customary
(common law) restraints – as they were then understood, these included constitutional
protections that appealed to those values of liberty, justice, fairness, and equality. For
them the content of rules had to be assessed also in terms of achieving those values, not
merely their narrow formal legal validity.

And here we find, the underlying metanarrative of the Act. Authority (sovereignty)
signified power, and more to the point the exercise of (legitimate and legal) power.
Authority was simultaneously a polysemic and contested concept. It had many
definitional shades, attached to the different concerns of the day: legislative authority,
lawful authority, judicial authority, officials’ authority, discretion, arbitrariness,
punishment, domination by coercive laws, etc. But it also meant rights: the (moral) right
to resist unjust laws, the right to self-legislation, the right to political participation, to
petition, to freedom of speech, to assembly, the power of the people, etc. Of course,
arguments about the nature of power, the legality (constitutionality) of power, and more
broadly the limits on power, its effects, its centralisation, its extensions, and where it
ought to be located were mooted. In truth though, the story was not just about limiting
arbitrary power, but more so a question of how to limit power so that it would not be
considered arbitrary. Put differently, which principles, mechanisms, instruments,
institutional or otherwise, should be adhered to or used in order to make the exercise of
(extraordinary) power more acceptable¸ that is legitimate?

Legitimacy also meant ‘a lot of this and a lot of that’ but in this instance, law’s
legitimacy was first and foremost implicitly tied to legality. This of course is not
surprising, given the context in which the Act was passed. For many of the protagonists
in 1848, it was how legitimacy continued to be achieved. For them, it meant the strict
adherence to rules and procedures, to a particular type of (legal) formalism that aimed to
limit excessive intrusions on liberty by limiting executive power according to preexisting rules and an established system of reasoning, and in the process aspire to
deliver justice. For others (especially those appealing to ancient constitutionalism),
legitimacy evoked more moral connotations arising from the immemoriality of the
common law theory and predicated on the social concerns of the moment rather than its
imposition by authoritative decisions. It meant ‘just’ laws and institutions, and
constitutional reforms that appealed to the substantive values of equality and justness,
216

and the concurrence of the governed. The old Hobbesian-Lockean confrontation
continued to be played onto the public stage as the more nationalist (and others)
conceptions of power were emerging. And just laws, in the footsteps of Burke, for those
opposing the Act or questioning the unequal nature of British law in the courts, meant
the enactment of a rule that was not contrary to the spirit of the common law, that is it
ought to contain a certain social awareness if not utility. It ought not to harm a polity or
at least disadvantage a section of that polity, even if it were necessitated for reason of
state or policy (i.e. regulating radical dissent, efficient administration of justice, etc.). It
ought to protect those who do not have, or feel excluded from, the exercise of a legal or
constitutional right so that they can maintain themselves, pursue their occupations,
enjoy the fruits of their efforts, and the use of their property. 14 Put otherwise, it ought to
speak to people’s aspirations, to be beneficial to them.

The appearance of legitimacy was an important part of the story. There are suggestions
that undermining the rule of law tradition was, at least in England, a source of collective
embarrassment for the Whig establishment that could be easily exploited. The
government and the courts, in particular, appeared to be more concerned with adhering
to inherited legal traditions than remaining faithful to the substantive values and ideals
that stood behind them. From the outset, opponents of the Act were aware that their
objections would be dismissed because of the sheer weight of the government’s
majority in the House. The odds were also stacked against the Young Irelanders in the
State Trials. But as the analysis brings to light, everyone who questioned the nature, the
object or the scope of the Act, the motives of the government or the Irish
Administration, the packing of juries, the loss of common law and constitutional rights,
the unfair or unequal nature of British (colonial) laws, stood on the rule of law tradition.
The reasons why remain to be determined. For Mitchel and some of the Young
Irelanders, it may have simply been to highlight the duplicitous nature of British rule of
law in Ireland, as they saw it, or maybe out of a strong sense of justice (or injustice). For
members of Parliament opposing, it was the way constitutional law continued to be
14

Edmund Burke, ‘On the State of Ireland’ in Charles William, Earl Fitzwilliam and Sir Richard Bourke
(eds), Correspondence between the Year 1744, and the Period of his Decease, in 1797 (Francis & John
Rivington, 1844) vol 4, 65, 67. On writing about Catholics’ exclusion from the franchise, Burke argued
that Irish Catholics required it not only out of a sense of legal right for their protection and security but
also for practical reasons insofar as the franchise was ‘necessary for the enjoyment of their industry and
property, to secure a fair dispensation of justice . . . [and without it] Roman Catholics have been, and are
every day, . . . deprived of the maintenance of themselves, their families, . . . and the exercise . . . of their
industry, and capitals’, ibid.

217

argued, the way (political) governance was measured, the way (political and class)
power continued to be negotiated and legitimised. For the courts, it was a means to
demonstrate their impartiality and independence, establish certainty to maintain the
integrity of the legal system, the law and the community that it represented. To
paraphrase Reid, the feeling was that if people had confidence in the sovereignty of the
law, it would give them a sense that justice would prevail in the face of arbitrary
power. 15

At the risk of being repetitive, by 1848 the constitution continued to be viewed as a
complex, yet malleable, dynamic collection of principles that could adapt to new
circumstances and so be exploited to argue any exceptions that could facilitate (or limit)
the extension of public power. It could, thus, be argued that it was seen by many as a
political constitution which enabled the government (and the courts) to reject
fundamental rights that could impinge on parliamentary sovereignty. This may,
however, be an oversimplification. Remarkably, (Victorian) law, despite the steadfast
march of positive law combined with the advent of utilitarianism, continued to be
thought and argued in terms of its justness and legal constitutionality whereby the courts
continued to be regarded as the ultimate guardians of the rule of law tradition.
Accordingly, the case of the Treason Felony Act evidences the deeply embedded
mentalité of which Pocock, Reid, Thompson, and others spoke. A mentalité – to borrow
from Pocock – that cannot be consigned to a temporary historical episode, 16 but rather
speaks to a community’s shared ideology of how it conceives, assesses, and engages
with the complex relationship between law and power – between legislative sovereignty
and the rule of law.

In this respect, the examination of the Act uncovers that when it comes to confronting
the challenges of regulating radical dissent, it is important to engage with these
constructs in a more thorough and considered way. We need to acknowledge both that
these constructs have a genealogy which informs and shapes our understanding of them
and the way we debate and engage with them; and that the effectiveness of the rule of
law in constraining arbitrary power is inherently tied to context. And together,
genealogy and context influence the way we define our culture of legality, and more
15
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pointedly the intent in terms of targeted outcomes – aspirations and ambitions – that we
have for invoking the rule of law.
8.2 Genealogy matters

Sometime after embarking on this research, I began to develop a nagging sense of déjavu and repetition in my analysis. Closer examination revealed that the source of
repetition was not entirely mine, but the protagonists’ in the story. I was not the only
one being repetitive, they were. The narrative, the underlying basis of the central
characters’ arguments was in fact anchored in an enduring discourse, one replete with
pervasive themes that still concern us, and that I have identified throughout the thesis as
being part of the rule of law tradition. Rather than re-iterating the nature of this
discourse, which has been examined in Chapter 4, let me make a few points which
speak to the subject of this research, starting with the obvious one. When it comes to
regulating radical dissent, it is important to realise that as constructs law and power, and
their interaction, have a complex pedigree. They have a history and as highlighted
below, key events can lead to a paradigmatic shift in the way we think about them.
Their characters are thus neither unidimensional nor unidirectional.

According to Skinner, when we map the genealogy of protean terms and concepts such
as the rule of law (or sovereignty, or the state), we come better to appreciate the
different ways they have been understood and used in the past and the meanings they
have carried. 17 This enables us to critically reflect on how they are currently understood,
their significance – specifically, the implications of the questions they raise – and the
value(s) within them that ought to be accentuated if the law is to matter. This is an issue
which the critics of the Act were mindful of and engaged with when objecting to it, as
was the government (and the crown). Indeed, the analysis of the Act exposes that by the
mid-nineteenth century, the nature and function of the rule of law tradition remained the
subject of constant and vigorous debate.

The in-depth analysis of the Treason Felony Act and the case of Ireland reveals the
presence of the pervasive rhetorical repertoire (tropes, symbols, artefacts, fictions, etc.)
17
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used to argue for liberty, as previously identified in the literature. 18 It was part of that
distinct tradition of thought and practices that aimed to restrain arbitrary power
whatever its forms, and as such exhibited salient characteristics. As in previous
centuries, this repertoire continued to draw on the political and intellectual heritage of
the Settlement and the conceptual tensions that it generated. As shown in previous
Chapters, competing arguments about the exercise of extraordinary power were
constructed in a particular way, reflective of the political function of the rule of law at
the time, with an emphasis on the one hand on political liberty and participation, and on
the other hand the protection of life (the old Leviathan object), property and commerce.
There was almost a pre-formulation to them. They drew systematically from a reservoir
of past argumentative strategies, institutional conventions, social practices, standards of
(moral and professional) behaviour, principles and collective ideals that carried specific
meanings and values, and that could be replenished and reinterpreted selectively by the
various interest groups to voice their concerns or support their (political) claim. This
discourse was part of the mechanism through which the rule of law tradition was
disseminated, legitimised and carried forward, specifically by those who were
committed to it. It was a point of reference that provided a sense of continuity and
consistency in times of ‘crisis’, regardless of the position taken by those involved. At
the performative level, it carried discursive norms, concerns, shared beliefs, etc.,
indicative of the way British society chose to negotiate and order its relations (and those
of and with Ireland).

At this point in time, rule of law was the result of a sedimentary process acting on an
assemblage of deep-seated practices and (sometimes competing) concepts that could
address the concerns of the day regarding the use of extraordinary power. But it
reflected more than just that. At the broad level, the participants’ understandings of the
rule of law were shaped by the plethora of political confrontations and transitions which
defined the contractual relationship between those who governed and those who
received the law, especially in Ireland. The actual origins – whether the constitution was
of Norman or Anglo-Saxon lineage, or for the Irish born of a different compact – were
themselves of little relevance, nor was the historical accuracy of the legal
precedents/arguments that were put forward. What mattered was the purpose for which
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the rule of law was wheeled out, namely its legitimising effect on their perceptions of
what constituted arbitrary power. Its actual effectiveness though was a different matter,
and was contingent on the depth of people’s commitment to its intents: from the man in
the street to those who sat in Parliament and on the Bench. This consideration, of
course, raises a set of different and deep questions.

Rule of law was the expression of a certain (English) legal sensibility, or as some have
characterised it, a legal consciousness or a political imagination. It was the
manifestation of an aspiration, long rooted and cultivated in English political culture, to
define itself and order its relations according to an inherited set of ideals, principles and
rules to which people were willing to adhere in order to thrive as individuals. And
deeply engrained in that ideal, imagination or consciousness was an abhorrence of
(revolutionary) violence and a reverence for a constitutional framework that through the
law and its institutions sustained peace and order, and kept arbitrary power at bay. In
times of (perceived) crises, the law was a guide for how to respond. For many,
especially those who supported the Act, the 1848 Revolutions raised the spectre of a
return to the unrestrained political power of men informed by new-fangled theories that
would undermine the (political) Settlement, and all that was associated with it. In
Ireland, again things were more complicated, resonant of the ambivalent (political)
relationship Ireland had with England. For the Ascendency, rule of law was the
manifestation of all that was English; the belief it had in the confidence and superiority
of the law and its institutions. For others, it was the expression of interference and
(colonial) domination.

Context, especially crises, (and interest) caused the preferencing of certain values (eg,
security) to the detriment of others (eg, liberty), expressing the different conceptions of
the ideal of the rule of law that were symptomatic of their respective political ideals and
concerns. How the Whig government reacted to the perceived threat of a revolution
born from emerging radical ideologies was tied to their conception of liberty and power,
including their ideal of the rule of law. In step with Thompson’s analysis, rule of law
was seen as a means to regulate the exercise of power according to defined rules of law
that sought the consent of the people and could be ‘subject[ed] to interrogation and
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reform’. 19 In 1848 Ireland, though, the possibility of interrogation and reform was
limited. Participation in the constitutional platform, under which opposition and debate
are central to the fulfilment of a society, was restricted by the political arrangement of
the Union. Yet, not unlike Thompson’s conclusions on the Black Act, here the rule of
law was used too, to simultaneously maintain existing power structures and social
relations or challenge them, or sometime simply expose them. And as the analysis
shows, there was value in the delegitimising embarrassment that that exposure
provoked.

Indeed, one of the interesting features of this story is the portrayal of the rule of law
tradition as a complex interaction of contrasting paradigms. As it ran the course of its
genealogy, it acquired a different tone and different values; for instance when
confronted by positivism in the eighteenth century, and here by utilitarianism as well as
the burgeoning theories of liberalism and nationalism. Different (institutional) strategies
were proposed or old ones were simply favoured to restrain “new” forms of arbitrary
power. As discussed below, rule of law discourse was, no doubt, affected by the
prevailing intellectual, political and moral paradigms that stretched the theories of
positivism, the common good and individual rights further, and which eventually led
Dicey to enunciate his understanding of the rule of law. In that respect, the language
used to articulate the rule of law tradition was as much shaped by the dogmas and
concerns of the moment as by the systems of values and beliefs of those who argued for
it. Hence the language of security and order that supported the government’s
(utilitarian) balancing test argument, for instance, was more prevalent in the 1848
government’s narrative than in those of 1795 or 1817, pointing to a shift in the law from
the protection of the Sovereign to that of the state and the common good to the
detriment of (individual) liberty. This, perhaps, denotes the acceptance of, or perhaps an
old reliance on the crisis-response models discourse, which at law speaks mostly to the
need for limitations of rights. And the main questions the institutional actors asked
themselves – and that now seem to drive many governments – is by how much, and
what balance is to be struck between security and liberty. 20
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By 1848, rule of law remained firmly embedded in political discourse and changing
theories of public law. It was now deployed by critics of the government as a hortatory
weapon to support a more populist version of constitutionalism that sought to re-define
the nature and role of public authority; especially that of the state and the apparatus of
(more centralised-administrative) government. Here, the rule of law tradition was not
only about binding power, it also helped shape the way power was thought of – that is
alternative visions of power that included universal male suffrage, workers’ rights,
election reforms etc., and in the case of Ireland ranged from self-legislation to a
republic. In that respect rule of law was not just a product of (political) power, it was
also a source of power relied upon by those who needed it the most to support their
claims or press for political and social reforms. In Ireland, these claims included the
persistent issues of property qualifications, excessive discretion of officers of the law,
equal laws and institutions, the inability to self-legislate to address the famine and the
maladministration of the country, etc., all of which spoke to a better quality of civic
participation. The intent of invocation of the rule of law, here, was intrinsically tied to
achieving justice for Ireland.

8.3 Context matters

The case of the Treason Felony Act provides strong anecdotal evidence that, when it
comes to regulating radical dissent, and the relationship between law and power, there
is, as Krygier argued an inherent interrelationship between context – socio-political
cultural milieu – and the efficacy of the rule law. 21 Implicit in the narrative is that what
the rule of law can achieve (its strength) is not just dependent on the characteristics of
the law itself. It also depends, at least in significant part, on the wider social-cultural
political context and its interaction with the law. 22 Indeed, the meanings assigned to the
rule of law, sovereignty, and arbitrariness were shaped by the political, social, cultural,
and legal contexts. They were conditioned by a variety of factors: local conditions,
21
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historical circumstances, competing political, moral, and economic ideologies, existing
legal frameworks, evolving institutional arrangements, and changing social patterns and
aspirations, etc.

The way we engage with and observe the impact of context is by listening to the
concerns raised by the many voices that make up the story of the Treason Felony Act.
Undoubtedly those involved in the making and the interpretation of the Act were very
alert to the importance of context when considering the issue of regulating radical
dissent without undermining the rule of law. On one side stood the government and its
supporters who relied on the extraordinary circumstances argument, and the need to
take the Hobbesian threat seriously, to make their case for a new Act criminalising
political dissent. On the other side were those who stressed the multiplicity of factors
(historical, local socio-economic and legal) that were fanning radical dissent in Ireland,
and their preference to use the existing ordinary law in tandem with more responsive
measures 23 to remedy the situation rather than impose another coercive measure.

As argued throughout this thesis, if we ignore context, we miss the depth, the
complexities, and the nuances of the story, and risk reducing the phenomenon under
investigation in this thesis to a singularity; in the process treating the problem of radical
dissent as a constant and single issue. This is not to deny, however, that the narrative
contains perennial themes that have arisen in the past, and which still concern us today
– eg, limiting executive power in time of crisis, control of the legislative agenda by
pressure groups or parliamentary majorities, limited scrutiny of law-making which
undermines the separation of powers, etc. Certainly, the Act illustrates that many of the
issues that surfaced in 1848 were aired in 1795 and 1817 during the Gagging Acts
debates. Not only were the protagonists of the Act aware of their existence, in fact they
relied on that pre-history to argue their constitutional position, and debated them at
length. But in 1848, they varied in intensity and object due to the different
circumstances and concerns (context) with for example, an increased bias to order and a
shift to security, carried on the tide of utilitarian common good.
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8.3.1 Context – 1848, ‘A world out of balance’ and the need for order

The Act exposes the limits of English constitutionalism and its struggle to cope with the
seismic political, economic, and social shifts that were taking place in 1848, provoked
in part by the intellectual, scientific, industrial and technical forces that had emerged in
the previous half century. Conservatism and liberalism, the evolving political doctrines,
were confronted by new, more collectivist (communal) paradigms, 24 fed by the rising
industrialisation/urbanisation that was driving the transformation of class structure; and
in the process invigorating new social ideas. Nationalism, for instance, tested the
legitimacy of the sovereign while socialism and communism, on the other hand,
challenged the existing political and social ordering. Alert to the risk of contagion and
the connectedness to revolutionary events in mainland Europe, the government was
concerned about the impact of the printed press and mass political rallies in transporting
these ideas across borders. Under pressure to address the Irish (and the Chartist)
question, the Act was seen as a practical, rationally efficient instrument to control the
public platform, and by the same token target specific political agitators. The sense that
the world was, as Hobsbawm said, ‘out of balance’, created a sense of a compelling
need to impose order, not only social or economic order, but also order in the law.

The Act highlights that by 1848, after a decade of law reform inspired by utilitarian
doctrines designed to remedy the problems of the common law, the nature and function
of the law continued to be questioned. Utilitarianism had reached its zenith and liberals
were infatuated with it. It was a pervasive part of their economic, social, and legal
reform agenda in the pursuit of prosperity and order in the Empire, powered by a wave
of procedures and processes, specialisation and measurement. It provided the theoretical
foundations for those who wished to bring a more rationally efficient, technical, and
procedural approach to legal reforms that would address the pressing social problems
raised by industrialisation. However, its pliable nature, not unlike ancient
constitutionalism, meant that it could be used for conflicting argumentative purposes: to
advocate order by protecting the common good while still taking into consideration the
protecting of individual rights, or rationalising liberal laissez-faire policies as well as
claims in favour of increasing state intervention.
24
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As proceduralism increased, however, so did legal formalism. Unable to cope with the
complexity that utilitarianism brought to bear on making the law, and pressed to deliver
an effective administration of justice, the courts retreated behind legislative sovereignty
and procedural legality to legitimise their decisions, promoting legal certainty and
procedural equality over the more substantive elements of the rule of law tradition.
Procedural legality further absolved the court of the need to question the nature and
scope of parliamentary sovereignty, or engage with the moral content of a rule or
political principles. As a result, the court was able to avoid examining the integrity of
the (colonial) legal system in Ireland, the justness of colonial law, and the use of
coercive legislation to impose order. Institutional procedures were thus perceived as
having value in preserving the integrity of the legal system, the autonomy of the law as
a means to hold arbitrary power at bay. Yet by the same token, utilitarianism provided
the courts and the government with the justification for deploying the balancing test of
security versus liberty.

The review of the Act also points out that the concept of the state was itself in a process
of metamorphosis which impacted on the way sovereign authority/power was perceived.
Mid-nineteenth century constitutionalism was different from that of the previous
century. Victorian England had a deep suspicion of the corrupting effect of power.
Public power, it was felt, needed to be attuned to the increasingly challenging
circumstances in which it was exercised. Again utilitarianism provided a platform
which facilitated the rise of the regulatory state and the concomitant centralisation of
political power into an executive. The making of the Act draws attention to the growing
influence of the Cabinet in shaping the legal response to the perceived crisis. For those
who supported the Act, centralisation and the uniformity which it brought spoke to the
principle of equality. But for critics of the Act, centralisation was equated to arbitrary
power as it dismissed legal sensibilities – historical, legal, and social cultural
differences, established local institutions, eg, local parliaments, local governments, etc.
More pointedly, it favoured the agency of the state while curtailing the individual’s
ability to participate in the sharing of political power.

At the broader level, the government’s (and the courts’) stance on addressing the tension
between legislative sovereignty and the rule of law tradition which the Act raised,
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exposes the conceptual tensions that existed in 1848 within the liberal framework. At
that time, liberalism as the making of the Act reveals was more a cluster, a collection of
political, social, and economic ideas and values rather than a coherent political theory.
And for this reason alone, our understanding of the rule of law and its relationship with
sovereignty, as it was then comprehended, should not be inherently tied to liberalism as
a political theory as we understand it today, or even as Dicey conceived it. It should be
tied rather to a set of liberal values and ideas, some of which were of long standing
while others were in a state of flux subject to various contemporaneous social,
economic, and intellectual factors. This is not to reject, however, the intrinsic
relationship that exists between the rule of law and liberal values. If anything, the
analysis of the Act calls our attention to the deep-seated (historical) consciousness for
restraining arbitrary power, whether it be from the Hobbesian threat – anarchy – or his
solution – absolute sovereignty, that had given rise in England to an inherited set of
liberal values and beliefs, and which were still very much in play in 1848.

The government’s and the courts’ unabashed embrace of utilitarianism as a proxy for
morality to justify the Act’s intrusion on liberty and command obedience, while
simultaneously relying on a self-serving adoption of ancient constitutionalism to
legitimise its Whig political authority, highlight the self-serving duality that
characterised mid-nineteenth century liberalism. The continuation in 1848 of the more
political configuration of the rule of law that had emerged in the previous century, and
which the narrative brings to light, underscores the believed effectiveness of the rule of
law in legitimising (political) authority. As previously mentioned, the examination of
the Act clearly discloses the influence of Whig (liberal) ideology in informing the
making and the application of the Act, and the preferencing of liberal values when it
came to regulating radical dissent. In 1848 – to paraphrase Lieberman – the law, its
symbols, and the legitimising power of its endorsement continued to be a central part of
political debates, especially when it came to control the public platform, preserve the
institutions of the state, and impose order in the Empire.

8.4 The importance of a culture of legality

Setting aside all the above contemporaneous extra-legal factors, one thing that clearly
emerges from the analysis of the Act is the need for the consideration of legal
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sensibilities – other Anschauungen. 25 Or to put it more differently, the cultural, the
social foundations of the law that conditioned and impacted the way sovereignty and
rule of law interacted, and were understood in 1848. As argued by Geertz, these are
important because, among other things, they shape our societal attitudes about our
commitment to the rule of law. In that respect, it can be said that these influence the
way we think about legality; the way we respond to legality; the strength of legality to
which we aspire. They give rise to different aspirations, imaginings, and legal traditions.
They deploy different symbols; use different discourses, rhetorical strategies. They tell
different stories. 26

The examination of the Act clearly brings to light that legal sensibilities were an
important dynamic at multiple levels in the narrative. But acknowledging their
significance does not, however, constitute a call for the consideration of unbridled
cultural relativism when drawing insights from the Act. It is rather a call for a certain
mindfulness that, as the Act shows, problems arise when the rule of law tradition is
reduced to formal legality in certain contexts. This is especially the case where the law
and its institutions are transported from one legal system to another to (re)produce a
culture of legality, because of the distinctive moral and socio-cultural views that each
system generates. Indeed as the case law indicates, the rule of law was weakened by the
plain application of formal legality in a situation that required discretion, and the taking
into consideration of exogenous legal circumstances, in a different contextual setting – a
different socio-cultural political milieu. Rule of law in 1848 Ireland should have been
premised, as the critics of the Act argued, on tailoring justice to Ireland’s unique
circumstances.

The complexity which characterises the relationship between the rule of law and
parliamentary sovereignty is thus not exclusively the product of the specific
particularities of 1848. It is also a product of the history of Irish radical political dissent
and the way English law responded to the issue. The extent to which the Act
undermined English constitutionalism was exacerbated by the unique circumstances in
which Ireland found itself at the time. Those were the product of a multiplicity of
factors, not least of which was the ambiguous status and relationship Ireland had with
25
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England compared to other colonies. They were, more importantly, a direct result of the
existing (unequal) nature of English colonial law and legal machinery which meant that
the application of the law in Ireland was opened to all sorts of manipulations by both the
crown and the defence which impacted on the quality and the efficiency of delivering
justice. Institutional restraints, like the jury, which worked in limiting arbitrary power in
England did not work as well in Ireland because of the nature of the wider societal
context in which they operated, and because of a variety of complex historical, legal,
and societal reasons (social, political and religious factors) that had their roots in the
effects of the Penal Laws on people’s attitude to the law; the way people thought of the
law, and how they viewed its place in Irish society.

The Penal Laws in Ireland that had limited the Catholic majority participation in civic
life drove people to have a different attitude to legality than was typical in England, or
even in America. 27 The degree of alienation in 1848, compared to the Chartists, was still
very high. This was partly due, as mentioned above, to the inherently unjust,
discriminatory nature of English imperial rules, as well as the recursive escalation of
coercive legislation, in retaliation to increasing radicalisation of dissent that had by
1848 played out in predictable repertoires. Every time there was a perceived increase in
radicalisation, the coercion dial would be turned up, but never down. As a result, as the
research suggests, there was not in Ireland a pervasive, strong societal commitment to
the law, as found in England. As mentioned above, the habit of obedience was enforced
through coercion only; it was not instilled at the deepest levels of social
(un)consciousness. Unlike in England, there was thus a weak culture of legality. The
socialisation to the law while not absent did not have deep roots for the simple reason as
the research shows, rule of law in Ireland more often than not was characterised by
coercion rather than protection and by submission rather than consent. As Burke had
previously stressed, obedience could not be acquired if it were merely an act of passive
compliance, without the consent of people, and against their customs and habits. 28 1848
Ireland thus did not have a widely-embraced rule of law narrative, partly because, like
most post-colonial societies, it was not its own narrative. It did not speak to Ireland’s
aspirations and intents. And the introduction of the Treason Felony Act, as the analysis
suggests, weakened it further.
27
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Here, we can reach some simple conclusions (or not so simple, in fact) that legal
mechanisms, rules and procedures cannot simply be transported from one legal culture
to another and be expected to work in the same way, maybe to work at all; and much
harder still for a culture of legality and its traditions to be transplanted from one legal
order to another and be expected to take root easily and immediately to bloom. We may
conclude that to be strong, the rule of law needed to be more substantive. Yet, formal
legality was thought by many to be sufficient to bring executive power within control.
We may deduce then that a widespread commitment to a culture of legality is an
essential ingredient of establishing a strong rule of law in times of crisis. But these
observations in and of themselves raise complex ideas, and they are with the benefit of
hindsight. At the time of the Treason Felony Act, things were different; as mentioned
earlier, people thought in different ways; and they were starting to think in different
ways. Thus, before we reach those conclusions, we must press a little further.

It is necessary at this point to reiterate that the institutional actors involved in the Act
were not only wise to, but also understood, the value of law and its institutions in
binding power as a regulative ideal, if not just for mere political pragmatism. They
recognised the complexity and ambiguity that arose between rule of law and
parliamentary sovereignty, especially in time of alleged crisis; a tension that was ever
ready to be exploited. Projecting the perception of a culture of legality was an important
part of their narrative, and it can be seen to varying degrees in many ways.

It would be naïve, however, if not inaccurate, to claim that the rule of law did not exist
in Ireland, or that there was a total absence of a culture of legality, or that legality was
just an end in itself. Legality embraced different values, standards, sometimes
conflicting ones, at least from a modern perspective. The individuals associated with the
Act did not make sharp distinctions between types of legality – substantive or
procedural legality – or its source – whether the rule of law was a political or a
constitutional (or even a legal) principle, though they were plainly aware of such
matters. This is not just the result of lacking linguistic conventions to express their
understanding of the different types or its different origins. As the analysis suggests, it
may be that they did not inhabit the same certainties we seem to have about the clear
delineations between the types or sources of legality, and often appealed to different
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ones concurrently without any sense of contradiction. Ideology, while clearly impactful
in their respective understanding of the rule of law, was not as definitional and
polarising as it is now. It would thus be wrong to assign any theoretical coherence at the
level of ideology, other than observing a key characteristic which the analysis reveals:
as an ideal, (English) rule of law spoke to limitation and protection, but much less to
justness.

Rule of law as a tradition of thought – or an ideology – had many advantages, for both
those who supported and those who challenged the Act. At the broad level, everyone
believed in the big idea of restraining arbitrary power, and accepted that the game was
to be played out according to a set script based on rules and procedures. No one was not
committed to the rule of law tradition though there appears to have been different
degrees of commitment. Everyone realised the intrinsic value of institutional restraints,
from the government to the opposition to the courts, including officials of the law and
the defence who were deeply cognisant of the flexible nature of the rule of law, using it
to their advantage in whatever way they could. The analysis highlights that the focus on
due process proved to be a valuable mechanism in more ways than just making
executive and judicial power accountable, or enhancing the protection of individuals
against arbitrary power. The belief in and reliance on the procedures of the law and its
system of reasoning was liberating, especially for the courts. As they saw it, it created
that much sought after perception of confidence in the law, something that helped to
generate the attitudes to the law necessary to encourage obedience, and in turn
legitimise the authority of the government. On the contrary, however, the Act and the
manner in which the courts administered it, created a further sense of alienation from
the law. The explanation for this failure suggests a more subtle proposition. It is one that
speaks to the interplay of the intent of the rule of law and its impact on the culture of
legality.

In terms of its targeted outcomes or commitments, the Act was primarily focused on the
maintenance of good order in pursuit of commerce and industry, the avoidance of
violent revolutionary upheaval, and the protection of property and by extension the
existing social order. As the title of the Act succinctly puts it, the intent was to enhance
the security of the Crown and government, in other words copper-fasten English
sovereignty in Ireland. In contrast, critics and opponents of the Act had a different set of
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preoccupations which it failed to attend to, in particular the limited access to the
constitutional platform to interrogate government’s policies for Ireland following the
Union. 29 What the critics of the Act sought most of all was a greater voice in the system
that controlled arbitrary power.

Thus, it would wrong in this story to focus our attention only on the loss of common
law or constitutional rights of a few men because of the change the Act brought to
treason law and the criminal procedures attached to it. The application of the law in
1848 provides lots of examples of categories or groups of people who were either
excluded by the law or targeted retrospectively for its sanctions. The issue was that in
Ireland, (English) rule of law was perceived as manifestly unjust because it was unjust
to a large majority (and had been for a long time). As a result the Treason Felony Act
was counterproductive, rule of law in 1848 Ireland legitimised nothing, it achieved
little. It contributed the bare minimum in terms of limiting arbitrary power, protecting,
and realising rights.

29

And in the case of the Chartists, to address the failures of the Reform Act.
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