THE DE-COLONISATION OF THE
AUSTRALIAN STATES

by
ANNE TWOMEY

A THESIS SUBMITTED FOR THE DEGREE OF
DOCTOR OF PHILOSOPHY
UNIVERSITY OF NEW SOUTH WALES
APRIL 2006

2
ABSTRACT
This thesis examines the status of the Queen in Australia in relation to the Australian
States and the effect upon it of the enactment of the Australia Acts 1986. It uses
hitherto confidential government documents to expose the true relationship between the
United Kingdom, the Crown and the States and challenge prevailing assumptions.
The thesis establishes that before 1986 the United Kingdom played a substantive, rather
than a merely formal, role in the constitutional relationship between the States and the
Crown. The ‘Queen of Australia’ was confined in her role to Commonwealth, not
State, matters. The ‘Queen of the United Kingdom’ continued to perform constitutional
functions with respect to the States, which were regarded as dependencies of the British
Crown. This position changed with the enactment of the Australia Acts 1986 (Cth) and
(UK). This thesis analyses the Australia Acts, assesses the validity of their provisions
and contends that the Australia Act 1986 (UK) was necessary for legal and political
reasons.
The thesis concludes that the Australia Acts, in terminating the residual sovereignty of
the Westminster Parliament with respect to Australia, transferred sovereignty
collectively to the components of the federal parliamentary democratic system.
Consistent with this view, it is contended that the effect of the Australia Acts was to
establish a hybrid federal Crown of Australia under which the Queen’s Ministers for
each constituent polity within the federation can advise her upon her constitutional
functions with respect to that polity.
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CHAPTER 1

The relationship between the Australian Colonies and the
British Crown

Introduction
Prior to federation, the Australian Colonies each maintained an independent
relationship with the Sovereign through the Secretary of State for the Colonies
(hereafter referred to as the ‘Secretary of State’). At the constitutional conventions in
the 1890s a deliberate decision was made to maintain the separate relationship
between each State and the Crown and not subordinate, in this respect, the States
Governments or Governors to the Commonwealth Government or Governor-General.
Federation, therefore, only had a limited impact upon the relationship between the
States and the Sovereign. While aspects of that relationship, particularly those
concerning external affairs, now came within Commonwealth legislative and
executive power, it remained largely intact.

Changes to the Commonwealth’s relationship with the Crown and the British
Government that occurred through the Imperial Conferences of 1926 and 1930 and the
enactment of the Statute of Westminster did not affect the separate relationships
between the States and the Sovereign. The States remained dependencies of the
British Crown, despite being constituent parts of an independent country, until the
Australia Acts 1986 came into effect on 3 March 1986.

The focus of this thesis is the enactment of the Australia Acts and their effect upon the
relationship between the States and the Queen. In order to understand the effect of the
Australia Acts, one must first understand the constitutional status of the Queen and the
British Government with respect to the States prior to their enactment. Such an
understanding has been impeded in the past by the fact that the ‘constitutional acts’
that evidence the relationship between the British Government, the Queen and the
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States are acts of Governments or Sovereigns that have remained confidential for at
least thirty years, and often much longer.

This thesis uses government documents from State, national and United Kingdom
archives, as well as hitherto confidential documents of State and United Kingdom
Governments, to challenge the prevailing view of the constitutional relations between
the States, the United Kingdom and the Queen. It seeks to establish that:

x

the role of the British Government in advising the Queen on State matters until
1986 was not merely ‘formal’ but substantive, with British Ministers advising
independently of State recommendations, and in the interests of the British
Government;

x

until 1986 the ‘Queen of Australia’ was limited in her constitutional role to the
Commonwealth sphere of government, while the ‘Queen of the United
Kingdom’ performed constitutional responsibilities in relation to the Australian
States;

x

the Australia Act 1986 (UK) was not superfluous but essential for political and
legal reasons to the validity and effectiveness of the termination of residual
constitutional links between Australia and the United Kingdom;

x

the Australia Acts, in terminating the residual sovereignty of the Westminster
Parliament with respect to Australia, transferred sovereignty collectively to the
components of the federal parliamentary democratic system, in accordance
with s 15 of the Australia Acts and s 128 of the Commonwealth Constitution;
and

x

although it was deliberately left ambiguous, it is consistent with the above
conclusion that the effect of the Australia Acts was to establish a hybrid federal
Crown of Australia under which the Queen’s Ministers for each constituent
polity within the federation can advise her upon her constitutional functions
with respect to that polity.

This Chapter briefly considers the relationship between the Australian Colonies and
the Crown prior to federation and the constraints it imposed upon the States. Chapter
2 considers the effect of federation upon the relationship between the States and the
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Crown. Chapter 3 considers the impact of the Statute of Westminster on that
relationship. Chapter 4 addresses the development of that relationship after 1931 and
the political controversies that tested it and revealed its true nature during the 1970s.
Chapter 5 discusses the negotiation of the Australia Acts 1986. Chapter 6 examines
the validity of those Acts and the necessity for and continuing status of the Australia
Act 1986 (UK). Chapter 7 assesses the status of the Crown in relation to the
Australian States and the consequences for future reforms.

The Nature of the Relationship between the Australian Colonies and
the Crown
The first Australian Colony, New South Wales, was designated as a place for the
reception of felons on 6 December 1786 and Captain Arthur Phillip was granted
jurisdiction over it, as Governor, by Letters Patent dated 2 April 1787. The Governor
was responsible to the Secretary of State, who advised the Queen in relation to matters
concerning the Colony.
Each new Colony carved out of New South Wales 1 was given its own Governor and,
eventually, its own governmental institutions, including courts, a legislature and an
Executive Council. 2 This was done through executive instruments, such as Letters
Patent and Orders-in-Council, or through legislation. 3 Each Colony maintained its
own separate relationship with the Crown through the Secretary of State.

For a short period from 1850, in an early attempt to foster a federal system, the
Governor of New South Wales was commissioned as Governor-General of all
Australian possessions and Governor of each Colony, with Lieutenant-Governors then
appointed as Imperial representatives in each Colony (except New South Wales). All
1

Tasmania became a separate colony in 1825, South Australia in 1836, Victoria in 1851 and
Queensland in 1859. Western Australia, which was never part of New South Wales, was settled in
1829.
2
For a detailed history see: E Sweetman, Australian Constitutional Development, (Macmillan & Co,
Melbourne, 1925); A C V Melbourne, Early Constitutional Development in Australia, (UQP, St Lucia,
1963); W G McMinn, A Constitutional History of Australia, (OUP, Melbourne, 1979); and R D Lumb,
The Constitutions of the Australian States, (UQP, St Lucia, 5th ed, 1991).
3
See, for example, the Acts known as: Australian Constitutions Act (No 1) 1842, 5&6 Vic c 76; and
Australian Constitutions Act (No 2) 1850, 13&14 Vic c 59.
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communications from the Australian Colonies were required to proceed through the
Governor-General to the United Kingdom. This proposal failed and was abandoned in
1861. This was in part due to a lack of interest in the Colonial Office with pursuing
the experiment after Earl Grey ceased to be the Secretary of State and in part due to
the failure to support the position of Governor-General with the necessary
constitutional infrastructure (such as a federal legislature or executive council) leaving
the office essentially a New South Wales one, to the resentment of the other
Colonies. 4 From the implementation of responsible government in the Colonies, the
Lieutenant-Governors were renamed ‘Governor’ and at the end of Sir William
Denison’s term as Governor-General in 1861, the title ‘Governor-General’ was
dropped altogether.

Imperial limitations upon State legislative power
Laws of paramount force and repugnancy

Australia was regarded as a ‘settled’ Colony, meaning that English settlers brought
with them the law of England, including the common law, which became the law of
the Colony and applied to all persons within the Colony to the extent that it was
suitable to the conditions of the Colony. 5
In 1828, the Imperial Parliament legislated 6 to make it clear that all British laws and
statutes in force at that time should be applied in the administration of justice in the
courts of the New South Wales and Van Diemen’s Land, so far as they could be
applied. 7 Whether a law so applied was either decided by the courts in particular
cases 8 or determined by the legislature. 9

4

J M Ward, Earl Grey and the Australian Colonies (MUP, 1958), pp 230-5 and 317-8.
Cooper v Stuart (1889) 14 AC 286, per Lord Watson at 291; Mabo v Queensland [No 2] (1992) 175
CLR 1, per Brennan J at 35-8.
6
Australian Courts Act 1828, 9 Geo IV, c 83 (Imp).
7
The application of English law to Victoria and Queensland is also traced back to this date. In South
Australia the relevant date is 28 December 1836 and in Western Australia it is 1 June 1829: A Castles,
‘The Reception and Status of English Law in Australia’ (1963) 2 Adelaide LR 1.
8
See, eg: Mitchell v Scales (1907) 5 CLR 405; and Ex parte Lyons – In re Wilson (1839) 1 Legge 140.
9
Imperial Acts Application Act 1969 (NSW); Imperial Acts Application Act 1984 (Qld); and Imperial
Acts Application Act 1980 (Vic) (substituting for the earlier Imperial Acts Application Act 1922 (Vic)).
5
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Doubts arose, however, in the mid-nineteenth century as to the extent to which the
Colonies could enact laws that were inconsistent with the statute law or common law
of England. The British Crown Law Officers recommended the enactment of
legislation to clarify the matter. 10 The resulting legislation was the Colonial Laws
Validity Act 1865 (Imp). 11

Section 1 of the Colonial Laws Validity Act defined an Act of Parliament extending to
a Colony as being one ‘made applicable to such Colony by the express words or
necessary intendment of any Act of Parliament’. Such laws have been since described
as those which apply by ‘paramount force’.

Sections 2 and 3 then set out the rules concerning repugnancy as follows:

2. Any colonial law which is or shall be in any respect repugnant to the
provisions of any Act of Parliament extending to the colony to which such
law may relate, or repugnant to any order or regulation made under
authority of such Act of Parliament, or having in the colony the force and
effect of such Act, shall be read subject to such Act, order, or regulation,
and shall to the extent of such repugnancy, but not otherwise, be and
remain absolutely void and inoperative.
3. No colonial law shall be or be deemed to have been void or inoperative on
the ground of repugnancy to the law of England, unless the same shall be
repugnant to the provisions of some such Act of Parliament, order, or
regulation as aforesaid.

These provisions made it clear that a colonial law would not be considered void or
inoperative on the ground of repugnancy because it was inconsistent with the common
law, including ‘fundamental principles’ of the law of England. 12 Further, repugnancy
did not arise where a colonial law was inconsistent with laws inherited as at 1828,
10

R Palmer and R P Collier, Report, 28 September 1864, para 1, reprinted in E Blackmore, The Law of
the Constitution of South Australia, (Government Printer, Adelaide, 1894) pp 64-8.
11
28 & 29 Vic, c 63. For further history to the enactment of the Colonial Laws Validity Act 1865, see:
Blackmore, above n 10, pp 64-8; and A B Keith, Responsible Government in the Dominions,
(Clarendon Press, Oxford, 1912) Vol 1, pp 402-11.
12
Durham Holdings Pty Ltd v New South Wales (2001) 205 CLR 399, per Kirby J at [54].
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unless the law was made applicable to the Colony by express words or necessary
intendment. Accordingly, there was only a limited category of laws, being those
which expressly applied to the Colony or applied by necessary intendment, which
overrode inconsistent local laws, leaving them inoperative. 13 It was a task for the
courts to determine whether British laws were intended to apply to Australia. 14

Section 2 also confirmed that the colonial law would only be void and inoperative to
the extent of its repugnancy. The existence of a repugnant provision in a colonial law
did not invalidate the enactment of the law. It merely affected the operation of the
repugnant provision.

The test of repugnancy, applied by the High Court, was similar to that used for
inconsistency under s 109 of the Commonwealth Constitution. The test, as described
by Mason J in University of Wollongong v Metwally, was that where statutes were in
conflict and could not be reconciled one with the other, then ‘the problem was
resolved in favour of the primacy of the Imperial statute, even if it be the first in
time’. 15 Repugnancy could arise where there was a direct inconsistency between two
laws or where the ‘co-existence of the two sets of provisions… would produce an
antinomy inadmissible in any coherent system of law’. 16

This fetter on the effectiveness of legislation enacted by the Australian Colonies, and
later the Australian States, remained until the enactment of the Australia Acts 1986. 17
Imperial laws of paramount force that continued to bind the States until 1986 covered
subjects including constitutional matters (such as the reservation of Bills, disallowance
of laws and appeals to the Privy Council) and merchant shipping.
13

See the discussion by Booker and Winterton on the extent to which British laws of paramount force
could apply to Australia if they were enacted prior to Australia’s settlement: K Booker and G
Winterton, ‘The Act of Settlement and the Employment of Aliens’ (1981) 12 F L Rev 212 at 222-225.
14
See, eg: Gargan v Director of Public Prosecutions [2004] NSWSC 10, per O’Keefe J at [43]-[44].
15
University of Wollongong v Metwally (1984) 158 CLR 447, per Mason J at 463, quoted with approval
in Yougarla v Western Australia (2001) 207 CLR 344, per Gleeson CJ, Gaudron, McHugh, Gummow,
Hayne and Callinan JJ at [17]; and Northern Territory v GPAO (1998) 196 CLR 553, per Gleeson CJ
and Gummow J at [51] and [80].
16
Ffrost v Stevenson (1937) 58 CLR 528, per Dixon J at 572. See however, the uncertainty as to
whether the ‘cover the field’ test applies to repugnancy: A C Castles, ‘The Paramount Force of
Commonwealth Legislation Since the Statute of Westminster’ (1962) 35 ALJ 402; and Yougarla v
Western Australia (2001) 207 CLR 344, per Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and
Callinan JJ at [17].
17
Australia Acts 1986, s 3.
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Extra-territoriality

Early cases concerning the powers of colonial legislatures suggested that their
legislative powers were confined to the area of their territory and could not have an
extraterritorial operation. 18 This doctrine was originally founded on the subordinate
position of colonial legislatures. It later developed so that a law could have an extraterritorial application as long as it was a law for the ‘peace, order and good
government’ of the relevant jurisdiction 19 which required a connection between the
law and the territory in which it was enacted. 20

Governors
Letters Patent and Royal Instructions

The Governors of the Australian Colonies and States were appointed by Letters Patent
issued by the Sovereign on the advice of his or her British Ministers. Letters Patent
were issued to each Governor until 1879, when permanent Letters Patent were issued
for each Colony establishing the office of Governor and setting out the Governor’s
powers. These Letters Patent were subsequently amended from time to time, as
needed, but their terms remained largely consistent. After 1879 Governors received a
short commission, signed by the Sovereign, upon their appointment.

In addition to Letters Patent, there were Royal Instructions. These tended to deal with
matters such as the constitution and functioning of the Executive Council, the exercise
of the prerogative of mercy and the categories of Bills that were to be reserved for the
signification of the Sovereign’s pleasure. As with the Letters Patent, permanent Royal
Instructions were first issued in 1879. Unlike the Letters Patent, the Royal
18

For example, see: Phillips v Eyre (1870) LR 6 QB 1 per Willes J at 20; Macleod v Attorney-General
(NSW) [1891] AC 455 per Lord Halsbury LC at 457; Ray v M’Mackin (1875) 1 VLR (L) 274 per Barry
J at 280.
19
Croft v Dunphy [1933] AC 156 at 163.
20
Bonser v La Macchia (1969) 122 CLR 177, per Barwick CJ at 189; and per Windeyer J at 224-5; R v
Bull (1974) 131 CLR 203, per Gibbs J at 263; per Stephen J at 270-1; and per Mason J at 280-2; New
South Wales v The Commonwealth (1975) 135 CLR 337, per Mason J at 468-9; and per Jacobs J at 4945; and Pearce v Florenca (1976) 135 CLR 507, per Gibbs J at 514-20; and per Stephen J at 522.
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Instructions were directory only, and failure to comply with them, such as failure to
reserve a bill of a type specified in the Royal Instructions, did not result in the
invalidity of the resulting Act. 21

Early history of the appointment of Governors

In the early period of the settlement of the Australian Colonies the Governor was
appointed by the Sovereign as an Imperial officer, without consultation with the
Colony. As the Colonies grew in population, they made greater demands for local
autonomy. These were dealt with through the establishment of representative
government, and later, responsible government. Although the Governor’s role in the
government of the Colonies was gradually diminished, the Governor remained an
Imperial officer, appointed upon the advice of British Ministers, and representing
British interests.

The imposition of an ‘unsuitable’ Governor on the Colonies could lead to great
difficulties in the administration of the colonial governments. Accordingly, it was in
the interests of colonial politicians to try and influence the appointment of Governors
to their Colony. In 1888, the New South Wales Legislative Assembly passed a
resolution calling for the government to be informed of intended appointments to the
office of Governor before an appointment was finally made. 22 This occurred in the
context of a controversy in Queensland about the choice of Sir Henry Blake as
Governor 23 and in South Australia about the proposal to appoint the Marquess of
Normanby as Governor. 24 From the 1890s, consultation generally occurred, but the
decision was still ultimately made by the British Government, and the person
appointed was British rather than Australian-born.

21

W Atherton and R Palmer, Opinion, 12 April 1862, in D P O’Connell and A Riordan (eds), Opinions
on Imperial Constitutional Law, (Law Book Co, Sydney, 1971) p 64. See also the discussion in
Sharples v Arnison [2002] 2 Qd R 444, per McPherson JA at [16] to [18].
22
NSW, Votes and Proceedings, LA, 1888-9 Vol 1, 21 November 1888, p 70.
23
He resigned his office in response to the controversy. See generally: Keith, above n 11, pp 84-5.
24
The appointment did not proceed: ibid, p 87.
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Reservation of Bills and Disallowance of Laws
Background

Provisions concerning the reservation of Bills and the disallowance of laws were
included in the Australian Constitutions Act (No 1) 1842 (Imp) and were later
extended to all the Australian Colonies. These limitations on the legislative power of
the Australian Colonies became a source of grievance prior to the grant of responsible
government to some of the Colonies in 1855. In its ‘Remonstrance’ to the British
Government in 1851, the New South Wales Legislative Council claimed full power to
enact laws concerning local matters and wanted the Governor, advised by his local
Ministers, to be the person who gave assent. When its claims were rejected, the
Legislative Council again complained to the British Government:

The North American colonies possess responsible government, one of the
results of which is that scarcely any of their legislation is practically reserved
for the allowance of Her Majesty, or disallowed after being assented to by the
Governor in Her Majesty’s name. Here, on the contrary, many of the most
useful Acts of the local Legislature have been vetoed on the most
unsatisfactory grounds, after being assented to by the Governor, or sent back
with amendments which have frittered away their chief value. To a colony
situated at a distance of half the globe from the mother country, this is an
intolerable grievance, and one which must evidently press unequally in
colonies in proportion to their contiguity to, or remoteness from, this vetoing
power. 25

The new Secretary of State, Sir John Pakington, in a conciliatory response, stated that
Her Majesty’s Government had no indisposition to meet the view of the Legislative
Council if any practicable mode could be devised of distinguishing local from
Imperial subjects of legislation, but he did not consider that any proposal so far had
met that test. He also noted that this problem was theoretical rather than practical,

25
Despatch by the Governor, Sir C Fitzroy, to Sir J Pakington, 20 August 1852, recorded in British
Parliamentary Papers 1852-3 [1611] p 23.
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because the present mode of exercising the royal prerogative did leave local matters to
the determination of the local legislature. 26

The Constitution Bills enacted by the Legislative Councils of New South Wales and
Victoria in 1853-4 contained provisions for distinguishing between local and Imperial
matters. They provided that the Governor should assent to Bills on local matters, on
the advice of his local responsible Ministers. This approach was found objectionable
by the British Government, and the relevant parts were excised from the Constitution
Bills before they were given effect by Imperial legislation. 27 It was intended that the
existing requirements on reservation and disallowance remain. However, as these
Constitutions were to be given force by British Acts of Parliament, which could be
seen as impliedly repealing earlier British Acts applying to the Colonies, express
provisions were inserted in the New South Wales and Victorian Constitution Statutes
which preserved the application of the provisions of the Australian Constitutions Act
(No 1) 1842 concerning assent, reservation, disallowance and instructions to the
Governor. 28

Reservation required by Royal Instructions

The reservation of Bills for the signification of the Sovereign’s pleasure was achieved
through both Royal Instructions to the Governor and through legislation. Once a bill
was reserved for royal assent, only the Sovereign could assent to it. 29 The Royal
Instructions to the Governor listed the classes of Bills to which the Governor was
prohibited from giving assent. The 1879 Royal Instructions required the reservation of
Bills concerning: divorce; grants of land or money to the Governor; currency;
differential duties; matters inconsistent with treaty obligations; the discipline or
control of the armed forces; and matters of extraordinary importance which might
prejudice the Sovereign’s prerogative, the property of subjects not residing in the
26

Despatch by Sir J Pakington to Sir C Fitzroy, 15 December 1852, ibid, pp 44-8. See the more
detailed discussion in: A Twomey, The Constitution of New South Wales (Federation Press, Sydney,
2004), pp 10-11.
27
18 & 19 Vic, c 54 and c 55, 1855 (Imp).
28
See 18 & 19 Vic, c 54, s 3 – re NSW; and 18 & 19 Vic, c 55, s 3 – re Vic.
29
Yougarla v Western Australia (2001) 207 CLR 344, per Gleeson CJ, Gaudron, McHugh, Gummow,
Hayne and Callinan JJ at 359. See also: L Katz, ‘Was the Commercial Vessels Act 1979 (NSW) “Writ
in Water”?’ (1994) 68 ALJ 712; and Opinion by Legal Dept, CRO, 15 April 1964: AOT: AC 227/1
Gov 1 B/15.
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Colony or trade and shipping of the United Kingdom. The revised Royal Instructions
of 1900 cut out the categories concerning the armed forces and differential duties, but
the rest remained in force until 3 March 1986.

Failure to comply with Royal Instructions concerning reservation did not result in the
invalidity of a law to which the Governor had assented. 30 However, on at least one
occasion, where the validity of a Western Australian Act was to be challenged in the
courts on the ground that it had not been reserved as required by the Royal
Instructions, the Western Australian Government requested that the assent be treated
as a nullity and that it be reserved and given assent by the Queen. 31 British legal
officers were doubtful that this was either necessary or appropriate, but agreed on the
basis that the Western Australian Government took responsibility for any adverse
consequences. 32

Reservation required by legislation
Section 31 of the Australian Constitutions Act (No 1) 1842 33 provided that the
following categories of Bills had to be reserved for Her Majesty’s pleasure, unless
they were of a temporary character or necessary in an emergency:

1. Bills altering the electoral districts, or the number of members returned by
them, or the whole number of the Council;
2. Bills altering the salaries of the Governor, Superintendent, or any of the
judges; and
3. Bills affecting customs duties.

No such bill could come into force unless, within two years from its presentation to
the Governor, royal assent was given by speech or message to the Legislative Council
30

Colonial Laws Validity Act 1865 (Imp), s 4.
The WA Government did so at the request of the Chief Justice of the Supreme Court, as the
legislation concerned the jurisdiction of his court. As the invalidity of the law could have had a
significant detrimental effect on individuals, it was decided that it was preferable to avoid all risk of
invalidity: Correspondence between the WA Solicitor-General and WA Minister for Justice, May
1958: WASRO: 6815/1949/01610.
32
Correspondence between the WA Governor and the FCO, May 1958: PRO: DO 35/5070 and DO
35/7883.
33
5 & 6 Vic, c 76 (1842) (Imp).
31
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or by proclamation. 34 This provision initially applied to New South Wales but was
extended in its operation by the Australian Constitutions Act (No 2) 1850 35 to
Tasmania, South Australia, Victoria and Western Australia.

As noted above, the Constitution Statutes approving royal assent to the Constitutions
of New South Wales and Victoria included additional provisions expressly continuing
the application of the reservation and disallowance provisions in the earlier Acts of
1842 and 1850. The same approach was taken later in relation to Western Australia. 36
It was unnecessary, however, in relation to South Australia 37 and Tasmania, as their
Constitutions were enacted locally because they did not include provisions, such as
those concerning reservation and disallowance, that were contrary to the existing
requirements which applied by paramount force. Thus the constraints imposed by the
Australian Constitutions Acts 1842 and 1850 continued to apply to those States
without the need for additional Imperial legislation.

Responsible government in Queensland was first established by a British Order-inCouncil in 1859. It provided in cl 14 that the provisions of the Australian
Constitutions Act (No 2) 1850 (which picked up the provisions of the Australian
Constitutions Act (No 1) 1842) concerning assent, reservation, disallowance and the
Governor’s instructions, applied to Queensland. Clause 22 of that Order-in-Council
gave the Legislature of Queensland full power to amend or repeal the Order in
Council, except in relation to the application of those provisions. They continued to
apply in Queensland, as in the other States, by paramount force. This was recognized
in the preamble of the Constitution Act 1867 (Qld).

34

5 & 6 Vic, c 76 (1842) (Imp), ss 32-3.
13 & 14 Vic, c 59 (1850) (Imp).
36
53 & 54 Vic, c 26 (1890) (Imp), s 2(a).
37
SA had originally included provisions concerning reservation and disallowance in its proposed
Constitution, which were unacceptable to the UK Government. However, the UK Government returned
the Bill to SA (rather than enacting legislation which approved assent to an altered version, as occurred
with NSW and Vic). SA later passed and reserved a Constitution Bill that did not contain the offending
provisions. Assent was given without any need for British legislation. For a more detailed account,
see: B T Finniss, The Constitutional History of South Australia (W C Rigby, Adelaide, 1886), Chps 5
and 7-8; and G D Combe, Responsible Government in South Australia (Parliament House, Adelaide,
1957), pp 28-66.
35
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The various reservation requirements were confusing and difficult to apply. Mistakes
were frequently made, resulting in some cases in the enactment of remedial Imperial
legislation. 38 In other cases where the Governor had given assent, the grant of assent
was regarded as a nullity. The Bill could either then be reserved for royal assent or the
Governor could give assent to it upon the instructions of the Secretary of State. 39
British Crown Law Officers recommended the repeal of existing legislation
concerning the reservation of Bills and the enactment of a short Act that would clarify
the position. 40 This resulted in the enactment of the Australian States Constitution Act
1907 (Imp).

The Australian Colonies, however, remained subject to ss 735 and 736 of the
Merchant Shipping Act 1894 (Imp). 41 Section 735 provided that any local law
repealing or amending in whole or in part any of the provisions of that Act relating to
locally registered ships could not take effect until the approval of Her Majesty was
proclaimed or such later date as was fixed. This was somewhat different from a
reservation requirement, because the law had already become an ‘Act’, presumably by
assent having been given by the Governor. The Act could not come into effect,
however, until Her Majesty’s approval was publicly proclaimed. Section 736 required
the inclusion of a suspension clause in any local law regulating the coasting trade,
which suspended the operation of the Act until Her Majesty’s pleasure was publicly
signified. Neither provision technically required the ‘reservation’ of a Bill, but they
were the cause of many mistakes in the assent process. 42

Finally, some of the Constitutions of the Australian Colonies and States included
clauses requiring the reservation of Bills. Examples include s 7 of the Constitution Act

38

Colonial Acts Confirmation Act 1894, 56 & 57 Vic, c 72; and Colonial Acts Confirmation Act 1901, 1
Edw VII, c 29.
39
For a more recent example, see the Commonwealth Powers Act 1943 (NSW) and the correspondence
about the grant of assent to it: PRO: DO 35/1120/G621/2-11.
40
R B Finlay and E Carson, ‘Opinion on the reservation of Bills passed by the Australian States’, 8
April 1903, in O’Connell, above n 21, p 51.
41
Note that some States took the view that the special assent procedures under ss 735-6 had been
overridden by the Australian States Constitution Act 1907 (Imp), resulting in some State laws later
being held invalid. See: A C Castles, ‘Limitations on the Autonomy of the Australian States’ [1962]
Public Law 175, at 192-3, and see the discussion in Chapter 5 of the effect of such cases on the
negotiation of the Australia Acts.
42
See, for example: Katz, above n 29; and Opinion by Legal Dept, CRO, 15 April 1964: AOT: AC
227/1 GOV 1 B/15.

14
1902 (NSW) and s 8 of the Constitution Act 1934 (SA). These requirements tended to
cause even greater delays and misunderstandings in the United Kingdom as British
officials, while familiar with Royal Instructions and Imperial legislation, were not
familiar with local State constitutional requirements and needed satisfying that a bill
had been validly reserved. 43

The refusal of assent

In practice, Her Majesty did not expressly refuse assent. Instead, Her Majesty merely
took no action. 44 If assent was not granted after two years, the Bill lapsed. It is often
claimed that even in the nineteenth century, very few Bills were ever reserved and that
nearly all received assent. For example, McMinn claimed that up until the end of the
nineteenth century, ‘only fifteen of the hundreds of Bills passed by the New South
Wales Parliament had been reserved, and all of them had been given the royal assent
in London’. 45 A similar claim was made by Hudson and Sharp, with the added
assertion that of all the Bills passed by all the colonial legislatures in Australia to
1900, only five had been disallowed. 46 Howell has also stated that ‘no Australian
reserved Bill had been denied assent since 1891’. 47 These oft repeated statistics are
simply not true. For example, in the case of New South Wales alone, at least 13
reserved Bills had been denied assent in the nineteenth century, five of them during
the period 1891-1900. Examples of New South Wales Bills for which royal assent
was reserved and not given include:
43

See, eg: Memo by Mr Watts, FCO to Mr Millington, 2 October 1973; and Advice to the SA
Governor, Sir M Oliphant, from the SA Attorney-General, 9 August 1973: PRO: FCO 24/1594,
concerning the reason why two South Australian Bills had been reserved.
44
On very rare occasions, colonial representations succeeded in overcoming British objections and bills
were subsequently given assent. See the details of such a case outlined in: A Inglis Clark, Studies in
Australian Constitutional Law, (Legal Books, Sydney 1997 (reprint 1901 edition)) Appendix 2, pp 32134.
45
McMinn, above n 2, p 90. See also A S Morrison, The Role of the Governor in Constitutional Issues
in Queensland, Victoria and New South Wales, 1901-1925 (unpublished thesis, University of London,
1983), p 18, agreeing with McMinn.
46
W J Hudson and M P Sharp, Australian Independence: Colony to Reluctant Kingdom, (MUP,
Melbourne, 1988) p 13. Note, however, that disallowance only applied to Acts, rather than bills.
47
P Howell, ‘Joseph Chamberlain and the Amendment of the Australian Constitution Bill’ (2001) 7 The
New Federalist 16 at 27. It would appear that Howell, and possibly Hudson and Sharp and McMinn,
have based these statements on the list set out in J Quick and R Garran, The Annotated Constitution of
the Australian Commonwealth, (Legal Books, Sydney, 1995 (1901 reprint)) at pp 694-698. However,
this was a list that was tabled in the House of Lords in 1894 and did not cover the period after 1894 or
the period before the grant of responsible government. To obtain the complete statistics, one must look
to other tabled lists, referred to below.
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x

7 Vic No 24, 1843 – on customs duties;

x

7 Vic No 30, 1844 – on the salary of future Governors;

x

14 Vic No 44, 1850 – on the disqualification of Ministers or Religion
from being elected Members of the Legislative Council;

x

38 Vic No 11, 1875 – on claims against the Crown;

x

40 Vic No 21, 1877 – on divorce and matrimonial causes;

x

42 Vic No 28, 1878 –Matrimonial Causes Act Amendment Bill;

x

43 Vic No 35, 1879 – Matrimonial Causes Act Amendment Bill;

x

51 Vic No 15, 1887 – Divorce Extension Bill;

x

Act No 41, 1896 – Coloured Races Restriction and Regulation Bill;

x

Act No 32, 1899 – Navigation (Amendment) Bill;

x

Act No 53, 1899 – Companies (Death Duties) Bill;

x

Act No 54, 1900 – Navigation (Amendment) Bill;

x

Act No 76, 1900 – Companies Death Duties (Amendment) Bill.

Curiously, although these Bills never became ‘Acts’ because they did not receive
assent, they were still treated as Acts for the purpose of their removal from the statute
book. Hence they were formally ‘repealed’ (rather than being ‘annulled’) by
subsequent Acts of the New South Wales Parliament. 48 The last four Bills, passed in
1899 and 1900, were expressly repealed by laws enacted in 1901, which re-enacted
relevant provisions in a manner acceptable to the British Government. 49 This was a
result of the policy of the Colonial Office that assent would not be given to Bills
unless the offending parts were repealed or amended as required by the Colonial
Office. 50 Thus provisions which had never become law were still formally repealed or
amended.

48

See, for example, the Statute Law Revision Act 1924 (NSW) which formally repealed the first nine
listed bills, although it referred to them as ‘Acts’.
49
UK, British Parliamentary Papers, 1906, Vol 77, p 83. See: 1901 No 30 (NSW); and 1901 No 60
(NSW).
50
See the later expression of this Colonial Office policy in the 1938 discussion of the reservation of
laws from the West Indies in: PRO: CO/318/434/6.
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Similar statistics applied in other States. Bills refused assent in other Australian
Colonies and States included the following: 51

Queensland

Bill to amend the constitution of the Supreme Court 1860
Bill to consolidate laws re marine board, navigation etc 1874
Bill to legalise marriage of man with sister of his deceased wife
1875
Bill relating to wrecks, casualties and salvage 1879
Bill to provide for the execution in Qld of warrants of
apprehension issued in other Colonies 1881
Bill to prevent the influx of foreign and other criminals 1881
Sugar Works Guarantee Bill 1900

South Australia

Bill to legalise marriage of man with deceased wife’s sister
1860
Bill to legalise marriage of man with deceased wife’s sister
1863
Bill to legalise marriage of man with deceased wife’s sister
1870
Intercolonial Free Trade Bill 1871
Precedency Bill 1871
Marine and Navigation Act Amendment Act 1891
Restriction of Coloured Immigration Bill 1896

Tasmania

Bill providing for the abolition of State aid to religion 1859
Bill regarding the allowances and expenses of the Governor’s
establishment 1861
Bill to reduce the salary and allowance of any future Governor
1867

51

This information has been gathered from Returns published by the House of Lords and the House of
Commons: UK, House of Lords, Sessional Papers, 1894, p 25; House of Commons, Accounts and
Papers, 1901, Vol 46, p 7; House of Commons, Accounts and Papers, 1906, Vol 77, p 83; and House of
Commons, Accounts and Papers, Vol 60, 1912, p 325. It is not always consistent with the patchy
colonial records which sometimes refer to assent having been given by the Governor. However, it is
likely that in these cases the assent was later treated as null and void and the bill reserved and refused
assent. Accordingly, the British information has been treated as the more authoritative.
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Bill to promote inter-colonial free trade 1867
Bill to reduce allowances of future Governors of Tasmania 1868
Bill regarding the interchange of Colonial products and
manufactures between the Colonies of Australasia 1870
Bill to amend ‘The Crown Redress Act’ 1890
Bill to extend the provisions of the Chinese Immigration Act to
certain other Coloured Races 1896
Mining Companies Foreign (Amendment) Bill 1907

Victoria

Bill to explain to whom the term “Crown’ as used in certain
cases shall apply 1857
Bill to abolish pension to retiring responsible officers 1860
Bill to amend the law relating to Divorce 1860
Bill to alter the sum appropriated to the payment of the
Governor’s salary and allowances 1862
Bill to give a preferable lien on growing crops without delivery
1862

Western Australia

Constitution Amendment Bill 1894
Colonial Passengers Bill 1896
Companies Act Amendment Bill 1899 52
Patent Act Amendment Bill 1900

Many of the Bills refused assent were substantially re-enacted at a later date with the
provisions deemed offensive removed, or were implemented by British legislation
which applied uniformly in the Australian Colonies. 53

52

Note that this Bill is curiously described in British records as having been left in operation without
assent being formally given, and is recorded in WA published statutes as having received assent on 16
December 1899.
53
For example, see the Colonial Naval Defence Act 1865; Australian Colonies Duties Act 1873; the
Fugitive Offenders Act 1881; and the Colonial Courts of Admiralty Act 1890.
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Disallowance of Colonial and State laws

The British Crown also reserved the right to disallow laws within a certain period of
their receipt by the Secretary of State. 54 Upon notification in the Colony, the law
became void. Disallowance only arose in relation to Bills that had been assented to by
the Governor and had therefore become Acts of Parliament. A bill could not be
‘disallowed’. It could only be reserved or have assent to it withheld. 55

The Governor was required to submit a copy of all laws, to which he had assented, to
the Secretary of State. Each law would then be considered by the Colonial Office or
the Board of Trade, and in some cases by the Imperial Law Officers to ascertain its
legality, or whether it interfered with the prerogatives of the Crown. 56 Disallowance
was effected by way of an Order-in-Council. 57

Once the Colonies obtained self-government, the British Government was reluctant to
advise disallowance of colonial laws but the threat of it was often sufficient to prevent
a colonial legislature from enacting a law in a form which it knew would face the
disapproval of the British Government or to encourage it to amend the law before
disallowance took place. Examples of New South Wales laws disallowed before the
grant of responsible government in 1855, include the following:

x

8 Wm IV No 1, 1837 – on the appointment of the Surveyor of Sydney;

x

3 Vic No 8, 1839 – on allowing Aboriginal people to be witnesses in
criminal cases;

x

4 Vic No 8, 1840 – on prohibiting Aboriginal people from having
firearms without permission of a Magistrate;

54

4 Geo IV, c 96 (1823) (Imp), 30 – for 3 years; 9 Geo IV, c 83 (1828) (Imp), s 28 – for 4 years; and 5
& 6 Vic, c 76 (1842) (Imp), s 32 – for 2 years.
55
Sir K Roberts-Wray, Commonwealth and Colonial Law, (Stevens & Sons, London, 1966) p 227,
quoted with approval in Yougarla v Western Australia (2001) 207 CLR 344, per Gleeson CJ, Gaudron,
McHugh, Gummow, Hayne and Callinan JJ at 358-9.
56
A Todd, Parliamentary Government in the British Colonies, (Longmans, Green & Co, London, 2nd
ed, 1893) p 171.
57
Regulation 51 of Rules and Regulations for Her Majesty’s Colonial Service, printed in The Colonial
Office List 1892, p 298.
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x

5 Vic No 18, 1841 – on the preservation of ports, harbours and
waterways;

x

6 Vic No 1, 1842 – on duty free goods from New Zealand;

x

11 Vic No 54, 1848 – on removing doubts concerning land grants; and

x

13 Vic No 46, 1849 – on the punishment of vagrancy.

The disallowance of laws after the grant of responsible government was rare, but did
occur on some occasions. For example, the following laws were disallowed:

x

Act to amend Acts relating to marriage in the Province of South
Australia, 1862 (SA);

x

Act to make further provision for the control and disposal of offenders
under sentence of imprisonment, 1863 (Tas);

x

Act to amend the Marine Board Act of 1860, 1864 (SA);

x

Act to repeal Act No 18 of 1857-8 re the entry of convicted felons,
1864 (SA); and

x

Act to provide for the better regulation and discipline of armed vessels
in the service of Her Majesty’s Local Government in Victoria, 1890
(Vic).

The policy of the Colonial Office was that disallowance itself was the last resort.
Instead the Secretary of State would advise the Governor in the relevant Colony of the
amendments that had to be made to the legislation in question to make it acceptable to
the British Government, and state that no advice would be given to the Sovereign to
disallow the law pending the making of those amendments. 58 As long as the
amendments took effect within the disallowance period, there was no need to exercise
the formal power of disallowance and no need for it to be publicly revealed that the
law was changed because of objections made by the British Government. 59

58

This Colonial Office policy is described in Colonial Office files concerning the West Indies, Ceylon,
Uganda and Kenya from the 1930s. See: PRO: CO 318/434/6 and CO 323/1615/14. See also: Sir H
Jenkyns, British Rule and Jurisdiction Beyond the Seas, (Clarendon Press, Oxford, 1902) p 117.
59
Earl Grey noted in 1852 that the records of the Colonial Office showed that ‘not more than seven
Acts of the Legislature of New South Wales have been disallowed since the commencement of
Representative Institutions; and about the same number returned for the insertion of amendments before
Her Majesty’s confirmation could be given’: NSW, Votes and Proceedings 1852, Vol 1, p 455, at 460.
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Accordingly, although the disallowance power was seldom exercised, its existence and
the threat of its exercise gave considerable power to the British Government.

CHAPTER 2

The effect of federation on the relationship between the
States and the British Crown
The Constitutional Convention Debates on the channel of
communication
The participants in the Constitutional Convention Debates of the 1890s had to grapple
with the question of what should be the relationship between the State Governors, the
proposed Governor-General and the British Crown. Clause 5 of Chapter 5 of the draft
Constitution Bill of 1891 provided as follows:

All references or communications required by the Constitution of any State or
otherwise to be made by the Governor of the State to the Queen shall be made
through the Governor-General, as Her Majesty’s representative in the
Commonwealth, and the Queen’s pleasure shall be made known through him.

There was debate as to the meaning of the clause as well as whether it was wise to
include it. Some, such as Andrew Inglis Clark and Richard Baker, saw the GovernorGeneral as merely a ‘channel of communication’ and did not think the clause would
permit the Commonwealth Government to make recommendations to the British
Government on State matters or interfere with the executive government of the
States. 1 Others, however, such as Alfred Deakin, saw the clause as ensuring that
Australia spoke with one voice because State communications would pass ‘under the
criticism of the chief imperial officer representing the Crown in Australia’ and would
be ‘open to comment by that officer and his advisers, so that the Imperial Government,
when it receives those representations from any particular state, will at the same time

1

Official Record of Debates of the Australasian Federal Convention, (Legal Books, Sydney, 1986
(reprint)) (hereafter ‘Convention Debates’) Sydney 1891, p 547 per Mr Clark; and pp 852-3 per Mr
Baker.
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be made aware of the manner in which any proposal is regarded by the executive
officers of the Commonwealth’. 2

Charles Kingston noted this dichotomy of views, observing that if the provision were
one of form only, it was productive of delay and inconvenience. If it had a substantive
effect by allowing the Federal Government the opportunity to express its opinions on
matters of local legislation about which it ought to have nothing to do, it was even
worse. 3
The clause was nevertheless approved, by a majority of 22 to 16. 4 However,
argument upon it gave rise to the further proposition that the States should not be
required to make any communications to the Imperial Government at all on purely
local matters. John Gordon and Sir George Grey moved amendments to free the
States from the requirement that any of their laws be reserved for the Queen’s
pleasure, but these amendments were lost. 5

The clause on the channel of communication was removed in 1897 by the
Constitutional Machinery Committee and its drafting sub-committee. The reason
given was that it unnecessarily interfered with the States. 6 The premise upon which
the Convention had been acting was that it would only permit the minimal interference
with the States that was necessary for enacting a federal Constitution. On that basis,
this clause was considered unnecessary and it was decided to remove it.

Later in 1897, Alfred Deakin moved for the reinstatement of the clause requiring
communications between the States and the Queen to go through the GovernorGeneral. Charles Kingston argued that this would only be appropriate in relation to
national matters, but that the States should manage their own matters themselves

2

Ibid, p 856, per Mr Deakin.
Ibid, p 861, per Mr Kingston.
4
Ibid, p 864.
5
Ibid, p 864.
6
Ibid, Adelaide 1897, p 454 per Mr Barton.
3
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without any interference from the Commonwealth. 7 Deakin’s proposed clause was
rejected. 8

Thus the position under the Commonwealth Constitution, as far as the States were
concerned, was that their Governors were not subordinate to the Governor-General
and that they had retained their right to communicate directly and independently with
the Imperial Government on State matters.

The status of the States and their channel of communication with the
Crown
The post-federation status of Australia

The colonial status of Australia did not change at federation in 1901. The
Commonwealth of Australia commenced its existence as a Colony. The description
‘Dominion’ was used from 1907, to accord the larger colonies, such as Australia,
Canada, South Africa and New Zealand greater dignity and status, yet they remained
subject to colonial restraints on domestic powers 9 and their powers to participate in
international affairs. 10

The States also retained their colonial status. Moreover, being merely constituent
parts of a greater federation, they were given a ‘subordinate’ status. They were
classified as ‘self-governing colonial dependencies’ of the British Crown. Despite
developments in the Commonwealth’s status, the British Government continued to
treat the States as colonial dependencies until the Australia Acts 1986 came into force.

7

Ibid, p 1180 per Mr Kingston.
Ibid, p 1181.
9
Eg, the Colonial Laws Validity Act continued to apply the doctrine of repugnancy, certain types of
laws had to be reserved for the King’s assent, and laws could be disallowed by the King, acting on the
advice of his British Ministers.
10
Eg, Australia could not enter into treaties on its own behalf, could not declare war or negotiate peace,
and did not have its own diplomatic representatives.
8
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The role of the Governor-General with respect to State communications to the
Crown 11

After federation, the Governments of the new Australian States took the view that the
Constitutional Convention had ensured they would not be subordinated to the
Commonwealth Government, but would retain their sovereign status, within the scope
of their powers. The British Government was more equivocal on this point. It
recognized the considerable advantage involved in dealing with one Australian
Government only, rather than each of the different States, especially when it came to
communications on Imperial matters and attendance at Imperial Conferences.

In November 1900, the Colonial Office advised the Governors that although they
could continue to communicate directly with the British Government, they should give
to the Governor-General copies of all despatches, to keep him informed. 12 This
proposal met with immediate protests from the Colonies that were about to become
States. A compromise was reached that State Governors could use their discretion
about what matters of local affairs to communicate to the Governor-General, but the
Secretary of State reserved his right to consult the Governor-General, as he saw fit, on
despatches from the States. 13 Objections by the Governor-General about the failure of
the States to keep him informed, resuscitated the issue. A B Keith later noted, in a
moment of frankness, that the ‘truth of course is that the Governor General has
comparatively little work to do and therefore is naturally anxious to see as much
correspondence as he can otherwise he has little of interest to read.’ 14

A suggestion by the Secretary of State to the Premiers that they should reconsider their
position and send copies of all correspondence to the Governor-General was rejected
by the Premiers at a Premiers’ Conference in 1906. Despite objections by the Prime
Minister, Mr Deakin, and the Governor-General, the Secretary of State concluded that
11

For a more detailed account see: D I Wright, Shadow of Dispute – Aspects of Commonwealth-State
Relations 1901-1910, (ANU Press, Canberra, 1970), pp 1-13; A S Morrison, The Role of the Governor
in Constitutional Issues in Queensland, Victoria and New South Wales, 1901-1925 (unpublished thesis,
University of London, 1983), pp 19-75; and Paper by the Research Department, FCO, on ‘The Position
of State Governors’, 15 August 1973: PRO: FCO 24/1652
12
Despatch by the Colonial Secretary, Mr Chamberlain, to the NSW Governor, 2 November 1900.
13
Despatch by the Colonial Secretary, Mr Chamberlain, to the SA Governor, 11 March 1901.
14
Minute by A B Keith, Colonial Office, to Mr Davis, January 1912: PRO: CO 418/90. See also:
Morrison, above n 11, p 43.
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it was not practicable to coerce the States in this matter. 15 Thus the States maintained
their right to communicate directly with the Colonial Office and were not obliged to
do so through the Governor-General, or even copy their communications to him,
except in relation to federal matters and some imperial matters, such as honours.

Apart from assertions of State sovereignty and independence from the
Commonwealth, the other reason that the States were reluctant to have their
communications copied to the Commonwealth was that they could be used against the
States for political reasons. 16 As Lord Chelmsford later noted, if State Ministers
became aware of the fact that the Governor-General discussed with his Prime Minister
communications by the States to the Sovereign that, in his opinion, related to
Commonwealth matters, they would refuse to confide in the Governor and the
Governor would then be unable to keep the Secretary of State informed of his
Ministers’ plans and proposals. 17

Even on minor matters of no political importance, State Governors objected to the
involvement of the Governor-General. Thus the Tasmanian Governor, supported by
an opinion of the Chief Justice of the Supreme Court of Tasmania, argued that the
request for a message of condolence by the Queen to the Tasmanian people after
serious floods, should not be channeled through the Governor-General, on
constitutional grounds. 18 While the Governor-General regarded it as natural that the
Queen should seek his advice on such matters,19 as he regarded himself as the Queen’s
representative for Australia as a whole, the Tasmanian Chief Justice saw the
Governor-General as the Queen’s representative in relation to the Commonwealth
sphere of government only. This dichotomy of opinion was a precursor to the disputes
of the early 1970s about the status of the ‘Queen of Australia’. 20
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State representation at Imperial Conferences

In 1902 the Imperial Conference was held to coincide with the coronation of Edward
VII. The State Premiers were apparently so incensed that their invitations to the
Coronation had been sent through the Governor-General that they all declined to
attend. Although they had not been invited to the Imperial Conference, the absence of
protest combined with their physical absence, resulted in the States losing their
representation in future Imperial conferences. 21 The States petitioned the British
Government for admission to the next Imperial Conference, noting that matters would
be discussed that fell within the legislative powers of the States rather than the
Commonwealth. 22 The Commonwealth Prime Minister, Mr Deakin, objected to the
inclusion of the States. 23

Winston Churchill, then Under-Secretary at the Colonial Office, argued that the States
should be invited to the Imperial Conference. Apart from the fact that excluding them
would insult and estrange them, Churchill noted that the status of the States was
different from that of the Canadian Provinces, and more akin to self-governing
Colonies. One indicator of this higher status was that State Governors came from ‘the
lesser nobility’ and dealt directly with the Colonial Office, while the LieutenantGovernors of the Canadian Provinces were of local origin and had no direct relations
with the United Kingdom. He concluded that appearances favoured the States’
claim. 24

Despite (or perhaps because of) Churchill’s support for the cause of the States, the
British Government agreed with the Commonwealth Government and the States were
not admitted to the Imperial Conference. 25 The anger felt by the States was expressed
by the NSW Premier, Mr Carruthers, in a minute to the Governor:
21

NSW Law Reform Commission, Working Paper on Legislative Powers, (Government Printer,
Sydney, 1972), para 14.
22
The most comprehensive submission was made by the SA Premier, Mr Price, 12 December 1906. It
is reprinted in: ‘Correspondence relating to the Colonial Conference 1907’, British Parliamentary
Papers, Vol 54 1907, [Cd 3340], p 739 at pp 764-8.
23
Letter from the Cth PM, Mr Deakin, to the Cth G-G, 22 December 1906, ibid, at pp 768-71.
24
W Churchill, Memorandum on the State Premiers and the Colonial Conference 1907, 30 January
1907: PRO: CO 885/18/1.
25
Letter by the Colonial Secretary, Lord Elgin, to the SA Governor, 16 February 1907, above n 22, at
772.

27

It now seems as if the Imperial Government, after granting a Constitution to
each of the States which has only been affected in certain defined matters by
the Federal Constitution, now wishes to ignore the constitutional powers of the
States and their right to confer on those powers with the Home authorities, and
to relegate the States to a position of entire subordination to the Federal
authorities, who have no constitutional right to interfere in any way within the
area of action reserved to the States under the Imperial legislation conferring
the respective Constitutions. 26

The Vondel – Communications about external affairs

In addition to the Imperial Conferences, there were disputes between the States, the
Commonwealth and the British about the channel of communications concerning
matters external to Australia. The controversy initially arose in relation to a complaint
by the Dutch Government to the British Government that South Australian officials
had refused to arrest the crew of the Dutch ship the Vondel as they were obliged to do
under a treaty between the Netherlands and Britain concerning the arrest of deserters
from merchant vessels. The British sought a report from the Commonwealth
Government, which in turn sought information from the South Australian
Government. The South Australian Government replied directly to the British
Government noting that the ‘constitutional means of obtaining information on the
matter is through the Governor of South Australia’, not the Commonwealth. 27

After receiving submissions on the point from both the State and the Commonwealth,
the Secretary of State concluded that he must communicate with the Commonwealth
on all matters of ‘federal concern’ and that within that area fell matters concerning
treaties and representatives of other countries. 28
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Further disputes on external affairs matters arose in relation to the appointment of
consuls to the States, 29 and the treatment of particular residents of Australian States
while overseas. 30 In some cases, such as that concerning permission for the crews of
foreign warships to land at a port in a State, there was difficulty in distinguishing
between the federal aspects (such as external affairs and defence) and the State aspects
(such as the maintenance of civil order), leading to difficult compromises. 31 The
States won a victory in 1917, however, when the Colonial Office withdrew its
requirement that communications between the Victorian Government and the French
Minister for Agriculture had to go through the Commonwealth Government. 32

The Appointment and Removal of State Governors
The Constitutional Convention debates on the appointment of State Governors

The level of involvement of the Colonies in the approval of the appointment of
Governors became the source of agitation well before federation. On a number of
occasions the Colonies had expressed objections to the Imperial Government when
rumours had reached them that an objectionable appointment was about to be made.
These concerns were reflected in the Constitutional Convention Debates of the 1890s.
The Sydney Convention of 1891 included the following provisions within Chapter V
of the draft Constitution Bill:

7

In each State of the Commonwealth there shall be a Governor.

8

The Parliament of a State may make such provisions as it thinks fit as to
the manner of appointment of the Governor of the State, and for the tenure
of his office, and for his removal from office.

29

See Wright, above n 11, pp 21-3.
See the cases of Mr Benjamin and Mr Weigall: ibid, pp 23-28. See also: Letter by Vic Governor to
the Cth G-G, 20 July 1915: PROV: VPRS 7571/P1/25
31
Ibid, pp 30-39.
32
Memorandum by NSW Premier, Mr Holman, to the Colonial Secretary, Mr Long, 12 July 1917; and
‘Extracts from Report by [NSW] Premier on Visit to the United Kingdom’ 1917: NSWSRO: A18/163.
30

29
Clause 7 was intended to distinguish the position of State Governor from that of the
Lieutenant-Governors in the Canadian provinces, or the former situation in Australia
where Tasmania had a Lieutenant-Governor who was subordinate to the ‘GovernorGeneral’ of New South Wales. Sir Samuel Griffith noted that the requirement that the
States have ‘Governors’ was to show that the ‘states are sovereign’. 33

Clause 8 resulted from frustrations in the Colonies over the appointment of their
Governors on the advice of the Imperial Government. Thomas Playford from South
Australia noted:

There has been friction in the past with regard to the mode in which governors
are nominated at home by the ministry, who know very little about the
requirements of the colonies, and we know that the people appointed to these
governorships have been objected to by different colonies, so that the home
Government have been placed in a very awkward and disagreeable position
through having, as in the case of Queensland very recently, to withdraw the
gentleman first appointed and to substitute another in his place. 34

He expressed his concern that the British would foist an objectionable individual on
South Australia and wanted the right to object. James Munro from Victoria also
complained about the recall of the Victorian Governor 35 by the Imperial Government
in circumstances where he alleged the Governor was merely following ministerial
advice. 36 However, Sir Thomas McIlwraith from Queensland expressed the view that
the Imperial authorities from then on would always consult the Colonies before
appointing Governors. He considered that the British were obliged to accept any
advice from the Australian Colonies that an appointment was unsuitable and in such a
case had no choice but to withdraw the appointment. 37 Accordingly, he thought the
clause unnecessary.
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Sir Samuel Griffith, however, saw the issue from a nationalist’s perspective. He
considered that this clause was important because Australia did not want British
parliamentary involvement in Australian affairs once the Commonwealth Constitution
was enacted and that the Commonwealth Constitution would be imperfect if
Australians had to go back to the Imperial Parliament to obtain permission to do
anything. 38 Thus he did not want the continued involvement of the British
Government in the appointment of State Governors.

Clause 8 was included in the 1891 draft of the Commonwealth Constitution by 20
votes to 19. 39 It was removed, however, by the Constitutional Machinery Committee
and its drafting sub-committee in 1897 on the ground that it interfered unnecessarily
with the States. 40 John Cockburn moved for the reinstatement of the clause permitting
the States to determine how their Governors were to be chosen. He was concerned
that otherwise the influence of the Federal Government upon Downing Street would
be such that it would effectively determine the appointment of State Governors. 41
However, others objected to the prospect of an elected State Governor and considered
the clause an interference with the States.

There were even objections to the remaining clause which stated that there shall be a
‘Governor’ in each State. Edmund Barton argued, as had Sir Samuel Griffith at the
previous Convention, that this provision was intended to distinguish the position from
that of a Lieutenant-Governor, to ensure that State Governors were not seen as being
subject to the Governor-General and to recognize that the States were sovereign.42
However, Bernhard Wise noted that this provision would entrench the position of
State Governors and prevent the States from replacing the Governor with, for
example, a Board of advice. 43 This provision was therefore excluded from the
Constitution, and the proposed amendment which would have given the States power
to legislate upon the appointment of the Governor was dropped.44 State ‘Governors’
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were still referred to throughout the Commonwealth Constitution, however, with the
implication that they were not subordinate, or accountable to, the Governor-General. 45

British control over the appointment and removal of State Governors post
federation

The British justification for its continuing role in appointing colonial Governors had
earlier been set out in a letter from Lord Knutsford to the Agent General of
Queensland on 19 October 1888. 46 It was based upon the role of the Governor in the
conduct of the foreign relations of the Crown and other Imperial (as distinct from
colonial) relations. This justification was undermined by federation, as powers in
relation to external affairs, defence and other matters of Imperial concern fell
primarily, but not exclusively, within the legislative (and consequently executive)
control of the Commonwealth. Nevertheless, the British Government retained its
control over the appointment of State Governors. It did, however, gradually
downgrade the status of its nominees. It moved from the appointment of
‘professional’ officers to the use of ‘retired military or civilians with political
connections’ because the role of a State Governor was considered ‘ceremonial’ rather
than ‘operational’ after federation. 47

Although the British Government retained the final right to advise on an appointment,
it did agree, from the early 1890s, to consult the Australian Colonies on proposed
appointments, and take into account any objections that they might raise. Thus, in
1901, Sir Samuel Griffith, who was Lieutenant-Governor of Queensland, simply
advised the Secretary of State that the person proposed to be appointed State
Governor, Sir E Collen, was ‘unacceptable’ to his responsible advisers.48 This caused
some consternation in the Colonial Office with an official noting on the file that the
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position had been made ‘awkward’. 49 After some discussion, the Secretary of State
responded that the proposed candidate fully satisfied the new criteria for State
Governors (which had been downgraded) and was well qualified for the position. He
demanded reasons for finding the candidate unacceptable. 50 Sir Samuel Griffith
blithely responded that his responsible advisers were strongly of the opinion that the
candidate, who was known by reputation and had lately been in Australia, was not
‘suitable by temperament for the position of Governor’ in the difficult circumstances
of the transition to federation. 51 The Colonial Office decided that it could not push
Queensland any further on the issue, and offered a new candidate for Governor, who
was accepted.

Apart from rejecting the nominee of the Secretary of State, the Australian States had
other means of affecting the appointment of State Governors. One was the reduction
of the Governor’s salary (although such Bills had to be reserved) or the conditions
concerning his allowances or residence. Thus in 1904 the reduction in the Governor’s
salary in Queensland led the Governor to resign 52 and in 1921 the Tasmanian
Governor, Sir William Allardyce, sought permission to retire after he found that he
could not meet his expenses from his salary. The British Government found it very
hard to find anyone to fill the office of Tasmanian Governor as the costs of running
Government House were great and the salary provided did not come close to covering
them. 53 The States were therefore able to manipulate circumstances to their political
advantage by delaying the appointment of Governors when this was convenient. In
1905 the British Government threatened not to appoint Governors in future if their
salaries were further reduced, and even considered asking the States to nominate their
own candidates, 54 but later backed away from this approach as it would have
undermined the connection between the United Kingdom and the States.
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The recall of State Governors
The only instance of the recall of a State Governor in the 20th century was that of Sir
Gerald Strickland, which is discussed in detail below. There were other instances,
however, where the possibility of recall was raised. 55

Lord Chelmsford

In 1907 the Queensland Governor, Lord Chelmsford, was the subject of criticism for
his actions. He had been requested by the Premier, Mr Kidston, to swamp the
Legislative Council and had declined to do so. Mr Kidston resigned and the Governor
appointed the Leader of the Opposition, Mr Philp, to form a Government. Mr Philp
was defeated in the Legislative Assembly on the grant of supply and advised a
dissolution, to which the Governor assented. The Governor sought the advice of the
Secretary of State as to whether he should ‘press’ the dissolution and whether a
dissolution was within his discretion, regardless of supply. 56 Lord Elgin responded
that dissolution was within the Governor’s discretion after receiving the advice of his
Ministers, but that parliamentary authorities were against dissolution before supply
had been voted, except in exceptional circumstances. 57

Kidston was re-elected and indicated that he would seek the Governor’s censure or
recall. The Secretary of State, however, advised the Governor that he saw no reason
to withdraw his confidence in him. This support was not overwhelming. Lord Elgin
went on to require the Governor to advise him whether, in the Governor’s judgement,
‘your public usefulness would be affected by a vote of censure coupled with a demand
for your recall’. Lord Elgin also noted that ‘whether it would be in such
circumstances more congenial to your feelings to tender your resignation would be a
further question’. 58 He was obviously planting the seed for a possible ‘engineered
resignation’ if that became necessary. However, after some further difficulties over
55
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the speech from the throne, the Governor and the Premier came to an understanding
and recall was not requested. 59

Sir Gerald Strickland

Sir Gerald Strickland was recalled as Governor of New South Wales in 1917. He had
already caused a great deal of friction with the Commonwealth through petty and
persistent complaints that various matters concerning the British Government should
have been sent directly to him, rather than through the Governor-General 60 and
thoroughly annoyed the Colonial Office by starting rows, sending unnecessarily long
despatches and interfering in matters not within his jurisdiction. 61 The Colonial
Office took the view that Sir Gerald was ‘becoming a public danger’, with the UnderSecretary for the Colonies noting ‘I only wish there was an excuse for recalling
him’. 62

That excuse was provided through two crises. On 8 November 1916 the Governor
advised the Colonial Office that the NSW Parliament would expire on 22 December
but his Ministers wanted to introduce a Bill to extend the life of the Parliament. The
Governor stated that he had advised Ministers that such a Bill would have to be
reserved and that there was not enough time for the reservation process to be
completed without the risk of a period of illegality. Hence he had told them that he
might consider it his duty to withhold assent to the Bill rather than reserve it. 63

The Secretary of State replied immediately, instructing him to tell his Ministers that
the Secretary of State disagreed with the position the Governor had taken. He told the
Governor that it was not for him to decide on the advisability of such an action and if a
prolongation Bill was passed by the Parliament, the Governor was instructed to give
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assent to it. 64 Once the Bill was passed and presented to the Governor, the Secretary
of State again gave the Governor express instructions to assent, 65 which he did.

The greater crisis concerned the commission of Mr Holman to remain as Premier.
When the Labor Party split over conscription, Mr Holman found himself disendorsed
by the Labor Party and supported only by a small band of followers. The new leader
of the Labor Party moved a vote of no confidence against him. The Opposition leader,
Mr Wade, proposed an amendment that it was not desirable at that time to determine
confidence because of the war and that a ‘National Party’ should be formed to assist in
the prosecution of the war effort. This amendment was passed. The Governor formed
the view that in the absence of a positive vote of confidence, Mr Holman could not
remain as Premier. He sent him a minute on 10 November seeking his resignation.
Mr Holman sought to consult his colleagues overnight. The next morning the
headlines in The Sydney Morning Herald declared ‘Sensational Political Development
- Governor dismisses Premier’. It outlined a ‘semi-official statement of the
Governor’s action’. Mr Holman later said that he had been told by the Press that the
publication of the minute was authorized by the Governor. 66

Mr Holman saw the Governor and expressed his objections to the Governor’s conduct.
In particular, he argued that the Governor’s only source of advice about proceedings in
Parliament was the Premier and that the Governor therefore had no right to draw the
conclusions that he had concerning what had occurred in the Parliament. After further
discussion, Mr Holman and Mr Wade advised the Governor that they would form a
Ministry. The Governor agreed that the constitutional incident was at an end. 67
However, the Governor then asked Mr Holman to resign his commission in order to be
reappointed and to form a new Government. The Governor insisted that he would not
summon the Executive Council or sign important documents (such as assent to the Bill
to prolong the life of the Parliament) until the new Ministry was appointed. 68 The
64
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Attorney-General provided an opinion that there was no obligation on the Premier to
resign and that former Ministers who were no longer part of the Government could
resign and be replaced individually upon the advice of the Premier. 69 Mr Holman then
advised the Governor that this was the course he proposed to take, and the change in
Ministers took place without Mr Holman having to resign, despite the Governor’s
objections. 70

The Secretary of State was kept informed of what had occurred by the NSW AgentGeneral, who received telegrams from Mr Holman as events occurred. He took a
‘very strong adverse view’ of the Governor’s behaviour, and when the Times printed a
summary of the material in the Sydney press about the Governor’s request for Mr
Holman’s resignation, the Colonial Office immediately attributed this to action by the
Governor in leaking material to the press. 71 On 29 November, Mr Holman sent a
telegram to the Agent-General advising him that Ministers felt it would be ‘judicious
for Sir Gerald Strickland to abandon his post here on personal grounds’. The new
Cabinet was ‘unanimous in condemning his extraordinary decision to communicate to
the Sydney press his Minute of 10 November which called for the resignation of then
Ministers, while it was still the subject of consideration.’ 72 Mr Holman requested a
delay on action in the United Kingdom until the despatches from the Governor and
from Mr Holman, outlining events in full, were received in the United Kingdom. 73

The despatches arrived on 4 January 1917. This meant that the Secretary of State was
obliged to give a response to the action the Governor had taken and justified in his
despatch. The Secretary of State, who was already aware of the details of the incident,
requested from the NSW Agent-General a formal letter in the terms of the Premier’s
telegram of 29 November, which had sought the removal of the Governor. 74
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Prior to receiving this formal request, the Secretary of State responded to the
Governor’s despatch by rebuking the Governor. He stated that he was ‘surprised’ by
the Governor’s interference in the absence of the successful passage of a no
confidence motion and when the Premier had not advised that he was unable to
govern. He was not aware of any authority for the Governor’s view. He considered it
obvious that this kind of intervention by a Governor must render the working of the
constitutional machine extremely difficult. However, the gravest error was the
publication of the Governor’s action, in seeking Mr Holman’s resignation, in the
newspaper. The Secretary of State concluded:

The whole episode must, I fear, result in strained relations between Governor
and Ministers and if this should prove to be the case it may become my painful
duty to consider whether you can any longer retain your office with advantage
to the public interest. 75

As requested, the Secretary of State was shortly afterwards formally advised by the
Agent-General that the NSW Government condemned the extraordinary decision of
the Governor to communicate to the press his minute calling for the resignation of
Ministers while it was still subject to their consideration, and that it requested that the
Governor be given six months leave of absence, after which the tenure of his office
would cease. 76 It was the Governor’s partisan action in leaking this information to the
press which was the ground for his recall, rather than his actions concerning the Bill to
prolong the Parliament or his call for the Premier’s resignation.

Sir Gerald was advised in January 1917 to go on leave and that he could not return to
Australia. 77 He objected, arguing that there were insufficient grounds for his recall 78
and that his recall might adversely influence the forthcoming election. 79 He also
sought to defend himself of any accusation that he had been against conscription. 80
This bemused the officials at the Colonial Office who could not see what the
75
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conscription issue had to do with the matter. 81 The Secretary of State replied on 22
February that his decision on Sir Gerald’s recall could not be reconsidered and that it
was not influenced at all by conscription issues. 82 Sir Gerald finally gave up on 23
February, stating that he placed himself unreservedly in the hands of the Secretary of
State. 83

Sir Gerald’s recall has been attributed by commentators to a number of reasons and
used to support various theories on the relationship between the United Kingdom and
the Australian States. Commentators have suggested that Sir Gerald was recalled due
to his action in seeking Mr Holman’s resignation or his alleged refusal to assent to the
Bill to prolong the term of the Parliament, or because of the underlying concern that
his actions did not support the cause of conscription. 84 As noted above, the
government files (to which early commentators such as Evatt and Keith did not have
access) show that the reason for Sir Gerald’s recall had nothing to do with
conscription, and nor was he recalled for ‘claiming a discretionary right to reject
advice’. 85 Morrison was closer to the mark in arguing that it was the friction that Sir
Gerald had caused with the Commonwealth and the irritation he had caused in the
Colonial Office that led to his recall. 86 However, the cardinal sin, for which Sir
Gerald was recalled, was acting in a partisan manner in leaking to the press the fact
that he had called for Mr Holman’s resignation. The British Government took very
seriously its requirement that vice-regal representatives act in a non-partisan manner.
As will be seen in Chapter 4, the same charge leveled against the Queensland
Governor, Sir Colin Hannah, almost led to his recall some sixty years later.
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The campaign for the appointment of Australians as State Governors

Different States at various times complained that they wanted greater control over the
appointment of State Governors and that Australians ought to be appointed to fill such
positions. The argument was based in some cases on the ground of nationalism but
primarily on economy.

The appointment of a Governor-General and the downgrading of State Governors also
led to calls for their abolition87 or replacement with a Lieutenant-Governor, who was
usually also the Chief Justice. 88 In Victoria, where the Governor-General lived, the
absence of a need for both a Governor-General and Governor was particularly marked.
This led the Victorian Governor, Sir Arthur Stanley, to observe in 1917 that his
discretion was rapidly disappearing, his role as an Imperial officer was of no great
importance and that he wished to resign so that the office of Governor could be
terminated or he could be replaced ‘by a successor who has a greater belief in the
utility of the office’. 89 His request was refused 90 and he reluctantly remained as
Governor of Victoria until January 1920.

South Australia was one of the first States to argue for Australian Governors, citing all
three arguments of nationalism, economy and the existence of a Governor-General
who could maintain the Imperial link. 91 The Secretary of State, Lord Crewe, replied
that such a change could not be entertained unless it applied to all the States and
public opinion in Australia was overwhelmingly in favour. The reasons for the British
Government’s decision included the following:
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1. the inevitability that a local Governor would be identified with local political
parties;
2. the desire not to fetter the King in his choice of representative;
3. the British Government’s preference for the Canadian system of LieutenantGovernors appointed by the Governor-General; and
4. the concern that the appointment of local Governors would diminish the
prerogatives of the States as Sovereign States, contrary to their wishes. 92

The British Government considered that eventually the office of State Governor would
be downgraded to that of a Lieutenant-Governor, appointed by the Governor-General,
as in Canada. However, it recognized that an Australian consensus was also necessary
for this to occur. 93 The States largely objected to such a proposal, although it was
occasionally raised. 94 The Governor-General took the view that reducing State
Governors to Lieutenant-Governors would result in State power being curtailed
effectively to that of counties, however he saw this as necessary to develop Australia
into a powerful community. 95

When Western Australia made similar calls for Australian Governors in 1909 and
1912, it received the same response that no such change could be considered until all
State Governments agreed. 96 The Western Australian Government followed up the
issue at a Premiers’ Conference in 1914 where it put a motion that the appointment of
Australians as Governors in any individual State was not a matter calling for the
unanimous or majority agreement of the States. The motion, however, was not
passed. 97

In 1916, the Commonwealth Prime Minister, Mr Hughes, attempted to intervene by
recommending the appointment of Sir John Forrest, an Australian, to the office of
92
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State Governor. The Governor-General noted that this recommendation was driven by
Commonwealth political interests, as the removal of Sir John would ‘smooth the
Prime Minister’s path’. 98 He also thought that the appointment of Sir John would
meet with opposition in Western Australia. 99 The Secretary of State responded that it
was a matter concerning the States rather than the Commonwealth and that the British
Government would not depart from its existing practice until the States manifested
their desire for change by addresses of their Legislatures. 100

One of the tactics used by the States was to seek the delay in the appointment of a new
Governor until after a constitutional conference 101 or until the Premier visited London
and could discuss the issue in person with the Secretary of State. 102 This meant that
the Lieutenant-Governor, who was an Australian, was left to govern the State in the
interim period. In most cases the Lieutenant-Governor was the Chief Justice, so there
was little risk of partisanship in the administration of the State. However, there were
objections to the Chief Justices filling this office for a substantial period, particularly
from the judges themselves. In October 1925, the Acting Governor of South Australia
noted that the temporary union of the office of Administrator and Judge had
difficulties enough. A permanent union would require the appointment of a new judge
and bring about a ‘fixed connexion between the Judiciary and the Executive’, which
he thought unwise. 103 Earlier, a South Australian Governor had also argued that it
would give rise to conflicts of interest, such as when a Chief Justice sentenced a
person to death and was then called upon to exercise the prerogative of mercy. He
considered that British Governors were more necessary than ever, given ‘the
undercurrent of disloyalty which is plainly evident among the proletariat.’ 104
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Where it was intended that a Lieutenant-Governor administer the State for a long
period, a person other than a judge was sometimes appointed. This is what occurred in
Queensland in 1919 with the appointment of the Speaker of the Legislative Assembly,
Mr William Lennon, as Lieutenant-Governor. 105 The Queensland Opposition objected
on the basis that Mr Lennon was likely to behave in a partisan manner and permit the
abolition of the Legislative Council. 106 The Governor, who was shortly to return to
England at the end of his term, assured the Colonial Office that Mr Lennon would
fulfill his duties without partisanship and with a full sense of his responsibility as a
representative of the Crown. Colonial Office officials felt obliged to rely on the
recommendation of the Governor and not go behind it, despite misgivings as to the
appointment. 107 Two weeks after he was sworn in, Mr Lennon approved the
swamping of the Legislative Council, 108 allowing it to vote for its own abolition, as it
later did.

Mr Lennon attracted greater censure from the Colonial Office for giving assent to the
Land Amendment Act 1920 (Qld), which affected the financial interests of persons
outside the State and was therefore required to be reserved under the Royal
Instructions. The Colonial Office gave serious consideration to the revocation of Mr
Lennon’s commission and the disallowance of the Act, 109 but it was later decided that
such action would ‘be a great tactical error’ and enable the Queensland Premier ‘to get
out of his difficulties under the smoke screen of a constitutional controversy.’ 110 The
Queensland Premier, who had requested a delay in the appointment of a new Governor
until he could meet the Secretary of State in London, argued for the appointment of
105
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Mr Lennon as Governor. Unsurprisingly the Secretary of State refused. He instead
proposed the appointment of Sir Matthew Nathan. The Premier responded that
although his Cabinet had no objection to Sir Matthew, it wanted the appointment of an
Australian. The Secretary of State declined, on the basis that there was no justification
for such a departure from the existing practice, and Sir Matthew was appointed. 111 In
anticipation of the arrival of the new Governor, Mr Lennon, as Lieutenant-Governor,
appointed himself as President of the Legislative Council (which was soon to be
abolished). 112

In 1924 the Secretary of State sought to consult with the Queensland Government
about a possible replacement for the Governor. The Premier advised that his Ministry
would protest strongly against any appointment from the United Kingdom. 113
Nonetheless, such an appointment was made.

In 1925, five of the six State Premiers petitioned the United Kingdom to appoint
Australians as State Governors in the future. Victoria was the only State that dissented
from this view. 114 The NSW Premier, Mr Lang, regarded the Victorian objections as a
‘special plea for the perpetuation of snobbery’.115 In addition to the objections from
Victoria, there were also counter-memorials sent by Opposition parties and various
community groups. 116

The British Government advised that it accepted that the matter was one to be decided
by Australian opinion, but that it would only make such a change if in no doubt that
Australian opinion was so strongly in favour of it that a subsequent demand for its
reversal was not likely to arise. The Secretary of State observed that it was manifest
111

Correspondence between the Colonial Secretary and the Qld Premier, 7-9 July 1920: PRO: CO
881/15/11. For a discussion of the conflicting accounts of their meeting, see: Encel, above n 35, p 96.
112
Lennon had initially left the State, for ‘health’ reasons, so that the Chief Justice would become
Administrator and could then appoint Lennon as President of the Legislative Council. The Chief
Justice refused, so Lennon returned, his health miraculously restored and appointed himself: Letter by
Qld Chief Justice to the Colonial Secretary, 30 August 1920: PRO: CO 881/15/8. See also the
description of this ‘comic opera situation’ in: Bernays, above n 108, pp 5-6.
113
DO, Memorandum, ‘Australian State Governorships’, 1925: PRO: CO 881/15/11.
114
Despatch from Vic Governor to Dominions Secretary, 2 November 1925; and Letter from the
Premiers of NSW, Qld, SA, WA and Tas to the Dominions Secretary, Mr Amery, 20 August 1925:
ibid. A copy of the latter is extracted in: L J Rose, The Framework of Government in New South
Wales, (NSW Government Printer, Sydney, 1972) pp 36-7.
115
The Sydney Morning Herald, 12 September 1925.
116
Despatch by NSW Governor to Dominions Secretary, 3 October 1925: PRO: CO 881/15/11.

44
that there was strong opposition to the proposal and that there was no sufficient
justification for the British Government to abandon the existing procedure ‘under
which there is no limitation of choice’. 117 This view was supported by the King. His
Private Secretary reported that it was the King’s view that ‘until the States are
unanimous in wishing to have Australian citizens as Governors, no change ought to be
made in the present system.’ 118

It is often suggested that evidence of the depth of this dispute over the appointment of
Australians as State Governors can be found in the periods of time during which States
such as Western Australia and Tasmania had no Governor at all and relied upon the
Governor’s functions being fulfilled by a Lieutenant-Governor or Administrator. 119
However, the available primary evidence suggests that there were other more
significant reasons for these periods during which there was no Governor.

During the early 1920s Tasmania remained without a Governor for three years due to
a combination of an inability on the part of the British Government to find someone
willing to bear the private expense involved in the operation of Government House
and the vacillation of the Parliament and the Cabinet over whether the office ought to
be abolished on grounds of economy. 120 This also affected the ability of the British
Government to find a suitable candidate, as few people would be prepared to take up
the office in the face of the hostility of the Cabinet, the Parliament and the people.
Eventually the Cabinet requested the appointment of a British Governor, but one of
‘decided democratic principles’. 121 This again caused difficulties as persons of
‘democratic principles’ rarely came with a large private income. Eventually, after
negotiations over the use of a smaller residence with lower running costs, Sir James
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O’Grady, a former British Labour Member of Parliament was appointed in October
1924.

After the retirement of Sir James O’Grady, Tasmania was again without a Governor
from December 1930 to August 1933. The absence of a Governor was seen as one
way to economise as the Great Depression took its toll on State finances. However, in
1933 the Lieutenant-Governor became involved in a conflict with the Premier and
sought to resign. This spurred the Premier to request the Secretary of State to appoint
a new Governor from the United Kingdom. 122 Occasionally British Governors were
preferred as they were seen as more distant from local politics.

In 1930, the impact of the Great Depression was such that questions were asked in the
Western Australian Parliament about the expense of maintaining a Governor, and why
the State could not make do with a Lieutenant-Governor, as Tasmania had done. 123
The Premier, Sir James Mitchell, played a deft game with the Colonial Office,
rejecting proposed candidates to fill the office of Governor on various grounds, 124 and
requesting that the decision be put off for ever extending periods because of financial
pressures on the Government. This tactic included advice to the British Government
that the salary of the Governor was likely to be reduced, 125 making it extremely
difficult for the British Government to find anyone suitable who was prepared to
accept the office. When the Governor retired in 1931, the Chief Justice, Sir John
Northmore, fulfilled the functions of Governor, first as Administrator and then as
Lieutenant-Governor. This occurred from 1931-1933.

After Sir James Mitchell lost his office as Premier as well as his seat in an election in
1933, the new Labor Premier, Mr Collier, recommended his former foe be appointed
Lieutenant-Governor. This was a politically astute move, in removing his adversary
122
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from the political fray, as well as consistent with the British view that Chief Justices
should only administer the States for temporary periods because of the potential for
conflicts of interest. 126 Curiously, the Premier attempted to deny to his caucus that he
had recommended the appointment, suggesting that it had been made by the British
Government upon the advice of the Lieutenant-Governor without any consultation
with him. 127 After one of his caucus members made this public in the Parliament, 128
the Premier simply replied that such matters were confidential and that he could not
respond. 129 Mr Collier’s denial of involvement with the appointment was later
rejected by a furious Sir John Northmore. 130 The British Government was also far
from impressed. 131

Sir James Mitchell served as Lieutenant-Governor, and in that capacity fulfilled the
functions of the Governor, from 1933 until 1948 when the Western Australian
Government recommended that he be given the formal title of Governor. This
occurred because of public pressure and newspaper campaigns to make the
Lieutenant-Governor a full Governor prior to a proposed royal visit.132 The Western
Australian Government noted that if the matter were raised with Sir James, he would
probably reject an appointment as Governor for a fixed term in favour of continuing
indefinitely as Lieutenant-Governor. 133 Although Governors are formally
commissioned to hold office during the monarch’s pleasure, there is an underlying
agreement as to a fixed term which expires on a set date and that term can only be
continued if an express extension of it is sought from the monarch. LieutenantGovernors, however, hold an ongoing commission. Accordingly, Sir James had a selfinterest in remaining Lieutenant-Governor. Given the public campaign, however, the
Western Australian Government was forced to take some action. As Sir James was 82
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years old, the Western Australian Government objected to him being given a term of
five to six years, but recommended to the British Government that he be appointed
Governor for a fixed term of only two years. 134 Once this was agreed by the British
Government, Sir James had little choice but to accept. His term was extended for a
further year in 1950. He retired in 1951.

As noted above, while the absence of a full Governor in Western Australia from 1931
to 1948 has been attributed to an act of local defiance against the British
Government’s refusal to appoint local citizens as Governors, it should be noted that at
no time during this period does it appear that a request was made for the appointment
of a local citizen as Governor. 135 Indeed, it appears that Sir James Mitchell, who was
Premier for the initial part of that period, preferred the appointment of English
Governors to local ones. In May 1931, in criticizing the Governor for making
comments that undermined the Government, he commented that if Governors were to
commence to exercise the right to free speech and criticize the government, ‘it would
remove much of the objection I have to the appointment of an Australian as the
representative of His Majesty’. 136 He also later praised the view that a Governor
should be ‘a good, honest English gentleman’. 137

The reason given by the Western Australian Government for the long deferral of any
appointment to the office of Governor was the dire economic state of Western
Australia and the need to economize. 138 The Lieutenant-Governor received half the
salary of a full Governor. However, it appears that in reality it was more a case of
being seen to be economizing at the political level rather than achieving real financial
economies. Although the Lieutenant-Governor received only half the Governor’s
salary, he was not required to pay for the rent of furniture, for his use of motor
vehicles or his entertaining expenses, as the Governor was required to do. Hence, the
real cost of a Lieutenant-Governor to the State was similar to that of a full Governor.
134
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The value in maintaining a Lieutenant-Governor was in the ability of the Government
to satisfy the call of the populace to commence applying cut-backs ‘at the top’. This
appears to have been a far greater political imperative than any dispute with the British
Government about the nationality of Governors.

Once the Lieutenant-Governor had been administering the State for a significant
period, there was no reason for the subsequent Labor Government to upset the status
quo. As noted above, the Lieutenant-Governor was only made a full Governor
because of local community pressure, and no objection to this change was made by the
British Government.

The other political factor that affected events was the proposal of Western Australia to
secede from the Commonwealth. The Western Australian referendum in favour of
secession was passed in 1933 at the same time as the election in which Sir James
Mitchell lost his seat and Government. The Labor Government that recommended the
appointment of Sir James as Lieutenant-Governor was obliged by the referendum
result to support and attempt to implement secession, which it did by petitioning the
Westminster Parliament in 1935. As the Sunday Times noted, the appointment of Sir
James Mitchell as Lieutenant-Governor was regarded as ‘only a temporary
arrangement… until the Dominion of Western Australia is established, when we hope
to have a direct representative of the King as Governor’. 139 It might well have been
considered that using a local supporter of secession as the conduit between the State
and the United Kingdom, rather than an imported English Governor, would assist in
the presentation of Western Australia’s cause.

British instructions to State Governors
State Governors frequently sought advice from the British Government about how to
deal with controversial local matters but, at least in the twentieth century, were rarely
given much help. While on some early occasions, the British Government expressly
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challenged the interpretation of Governors as to the extent of their discretion, 140 or
supported the Governor’s actions in refusing to accept Ministerial advice, 141 it tried to
avoid intervening unless the matter affected Imperial interests, including the role of
the Queen and the royal prerogative. The general view taken in the Colonial Office
was that State Governors should seek advice from the Secretary of State on Imperial
matters, but in local matters they should act on the advice of their responsible advisers
unless they could find other Ministers capable of forming a Government, who were
prepared to accept responsibility. 142 The Secretary of State took the view that such a
judgement could only be made within the Colony and not in the United Kingdom.
However, at least at the beginning of the century, the Colonial Office took the view
that the existence and status of the upper house in a Colony was a matter of Imperial
interest. It later took the view, in relation to the abolition of the Queensland
Legislative Council and the prospective abolition of the NSW Legislative Council,
that this was a local matter only. 143

In January 1917 the South Australian Governor, Sir Henry Galway, sought advice
from the Secretary of State. He had been advised by his Ministers to approve warrants
for expenditure that had not been appropriated by the Parliament. He sought the
advice of the South Australian Attorney-General, who advised that it was valid to do
so. The Governor agreed on that occasion to act as advised, but believing his action
was likely to be constitutionally invalid, he sought advice from the Colonial Office as
to how to deal with the matter when next it arose. 144
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The Secretary of State, Mr Long, advised that as no Imperial interest was involved, the
Governor should act on the advice of his State Ministers. If the advice was wrong, the
responsibility would rest with those Ministers, rather than the Governor, and the
remedy was to be found in a vote of censure on Ministers to be moved in the
Parliament. 145 The Governor objected, arguing that this ruling would deprive the
Governor of any power to exercise his independent judgment in non-Imperial matters.
He stated that he was under the impression that a Governor’s duty was to ‘protect the
public against arbitrary and irregular administration’ by the Government. 146 The
Secretary of State responded that the Governor was under a misapprehension as to the
position of State Governor. He expressed his view that it was not the duty of the
Governor in matters of purely local concern to exercise an independent discretion. He
noted that the Governor was fully entitled to make representations to Ministers before
signing a document, but in the last resort responsibility rested with Ministers. 147 The
Governor, however, remained concerned that by signing a warrant for expenditure that
he considered illegal, he would place himself in the position of an accomplice in the
maladministration of his Ministers. 148

Similarly, in 1918 when the Queensland Governor sought advice about whether he
should refuse appointments that would result in the swamping of the Legislative
Council and its possible abolition, the Secretary of State replied that the Governor
alone had the means of correctly judging the situation and the Secretary of State could
not advise him upon it. 149 While this seemed to imply that it was a matter for the
Governor’s discretion, with which the Colonial Office would not intervene, the
briefing notes for the Secretary of State noted that ultimately the Governor had to act
on the advice of his Ministers ‘however much he may “struggle” before doing so’ or
find alternative advisers. 150 In this case, as the Government had recently been
returned to office with an increased majority, there was no real likelihood of finding
other advisers.
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The question of whether the Governor should assent to an appropriation Bill that had
not passed the Legislative Council was raised again, this time in Tasmania in 1924.
The Lieutenant-Governor, who was also the Chief Justice, advised the British
Government that in his view the Legislative Council only held the powers of the
House of Lords and could not amend money Bills. However, as the matter was
relevant in other States he thought that the British Government should ultimately
instruct whether he should assent to an appropriation Bill which had not been passed
by the Legislative Council. 151

Once again, the Secretary of State advised that it was a matter on which he could not
undertake to express any opinion. He stressed that responsibility rested exclusively on
Ministers and that no question could arise as to the constitutionality of the Governor’s
action if he assented in accordance with the formal written advice of his Law
Officers. 152 The Lieutenant-Governor later reported that upon the unanimous advice
of the Crown Law Officers he had assented to the appropriation Bill, ignoring the
Legislative Council’s purported amendments. 153 The same issue then arose in
Western Australia in December 1924 and in Tasmania in January and November 1925
concerning the Legislative Council and amendments to money Bills. Once again the
Governors sought advice from the Secretary of State, and once again the advice was
the same. 154

These issues came to the fore during the constitutional crises in New South Wales
between 1926 and 1931 concerning efforts to ‘swamp’ and then abolish the
Legislative Council. At the time, the Members of the Legislative Council were
appointed by the Governor, and there was no maximum limit on the number of
Members that could be appointed. Accordingly, if the Governor permitted the House
to be ‘swamped’ by new Members pledged to abolish it, the Legislative Council might
pass legislation to end its own existence. Traditionally, however, the Governor had
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exercised a level of discretion with regard to accepting or refusing recommendations
for appointments to the Legislative Council if it would result in the swamping of the
House. 155

In 1925, the NSW Governor, Sir Dudley de Chair, refused the advice of the Premier,
Mr Lang, to appoint enough of his supporters to the Legislative Council to allow a Bill
for its abolition to be passed. Mr Lang petitioned the British Government to instruct
the Governor to act on the advice of his responsible Ministers. 156 The British
Government gave the public response that it was a local matter and that it would not
intervene by instructing Sir Dudley one way or the other. The British Government
considered it incompatible with the status of New South Wales for British Ministers to
intervene in its internal affairs. 157 While this statement is often seen as authority for
the proposition that the British Government ceased its involvement in State affairs at
that time, 158 this is plainly not the case. Moreover, it appears that the British Secretary
of State did in fact give private advice to the Governor that the grounds upon which
the Governor had taken his stand were not strong enough to warrant his rejection of
the advice of his Ministers. 159 Sir Dudley, accordingly, agreed under protest to the
appointment of 25 new Members.

When, however, this effort at swamping the Legislative Council did not result in its
abolition because some of the newly appointed Members crossed the floor or
abstained, 160 Mr Lang sought ten further appointments. The Governor refused. He
drew the distinction that this time the abolition of the Legislative Council was an
integral part of the Government’s policy. Sir Dudley advised the Secretary of State:
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As… the Government is determined to persevere in its efforts to abolish the
Legislative Council, and would use any increased strength to achieve that end,
I refused to accept the advices of Ministers for the reason that important
constitutional changes should not, in my opinion, be made without the clearest
warrant from the people, and if there is the least room for doubt as to what the
people think, there should be a direct reference to them. 161

The Secretary of State responded that he understood the difference in the Governor’s
situation created by the ‘avowed intention of the Premier to abolish the Legislative
Council.’ He concluded that while he could not intervene by any official instructions,
‘in the event of any protest or demand for your recall which may arise out of this
exercise of your constitutional discretion you can be assured of my support.’ 162 Thus
tacit support was given for a Governor refusing to act upon the advice of his Ministers.

The Lang Government lost office in October 1927 but was re-elected in November
1930. It then again sought to swamp the Legislative Council. The new Governor, Sir
Philip Game, refused to act upon Mr Lang’s advice on a number of occasions. This
time Mr Lang sought to advise the King to instruct the Governor to act on the advice
of his local responsible Ministers. The Balfour Declaration had granted the
Dominions a degree of independence. The Imperial Conference of 1926 had also
terminated the role of the Governor-General as an Imperial Officer, allowing the
Dominions to advise the King directly, rather than through Ministers of the British
Government. 163 Mr Lang claimed that the same principles concerning advice should
apply to New South Wales as to the Commonwealth, or else responsible government
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would be undermined. 164 Accordingly, he argued that the King should act on his
advice to instruct the Governor to act on the advice of his Ministers.

The Secretary of State had previously stated in answer to a question in the House of
Commons on 16 December 1930, that the conclusions of the Imperial Conference
concerning Governors-General did not apply to the Governor of a State. 165 He
prepared a Cabinet Paper on the issue, incorporating the advice of the Crown Law
Officers. It concluded with the following principles:

1(a) The Ministers of New South Wales must deal with the Governor alone;
they have no right to approach the King direct, nor can they require their
complaints to be forwarded to His Majesty;
(b) The King has a right to inquire into the conduct of a Governor who is His
Majesty’s representative, and to give him directions;
(c) In exercising this right, His Majesty would act on the advice of Ministers
in the United Kingdom.

2 It follows from the above that in the representations which Mr Lang has
caused to be made, he cannot be regarded as tendering Ministerial advice
which it would be the Secretary of State’s constitutional duty to submit to the
King. 166

The Secretary of State concluded that the Governor had a discretion in the exercise of
the constitutional powers vested in him as the representative of His Majesty. This
discretion was set out in cl (vi) of the Royal Instructions. He was not prepared to
advise His Majesty to issue any instructions to the Governor as to the manner in which
that discretion should be exercised. The Cabinet approved of the position taken by the
Secretary of State. 167
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The King’s Private Secretary observed that the King was glad to see that the Cabinet
memorandum on the subject made it clear that ‘the Prime Minister of New South
Wales is not on a footing with the Prime Minister of the Commonwealth and that the
former can only approach the King through a Minister of the United Kingdom. Mr
Lang has quite misunderstood the conclusions of the last Imperial Conference and has
confused Governors-General with Governors.’ 168

Later in 1931, the NSW Governor, Sir Philip Game, sought the advice of the British
Government about the extent of his power to refuse assent to Bills. He was concerned
that if the Legislative Council were abolished, Bills might be presented to him for
assent that were so extreme in nature that they ought to be sanctioned by electors
before becoming law. 169 The Under Secretary of State for the Dominions, Sir E
Harding, replied that while the power to refuse assent remained, whether it would be
constitutionally proper to exercise it would depend upon the circumstances. He
thought that the Governor’s discretion to decline requests to swamp the Legislative
Council was broader than his discretion to refuse assent to a Bill, and observed that the
power to reject swamping should not be used as a precedent for the refusal of
assent. 170

In 1933 the newly appointed Governor of Tasmania was provided with papers that
explained his role as Governor and his relationship with the British Government. On
the question of whether British Ministers should issue instructions to State Governors
concerning local affairs, the constitutional position was summarized thus:

It is the responsibility of the King, acting on the advice of United Kingdom
Ministers, to be satisfied that the Governor is performing the duties entrusted
to him as the representative of His Majesty in a constitutional manner, and
occasions might arise in which it would be not only proper but necessary for
instructions to be given in His Majesty’s name to the Governor.

168

Letter from Sir C Wigram to Mr Syers: ibid.
Letter by Sir P Game to Sir E Harding, DO, 17 November 1931: PRO: DO 35/11156/63.
170
Letter by Sir E Harding, DO, to Sir P Game, 15 February 1932: ibid.
169

56
It seems clear, however, that it could only be in most exceptional cases, and for
the sole purpose explained in the preceding paragraph, that United Kingdom
Ministers would feel it necessary to take the responsibility of advising His
Majesty to issue special instructions to a State Governor. 171

Reservation of Bills and Disallowance of Laws
The refusal of assent after federation

Federation did not stop the British Government from advising the Sovereign to refuse
assent in relation to what were now State Bills. Despite suggestions that the Colonial
Office’s ability to threaten the refusal of assent had ceased in 1906, 172 that threat
continued to be exercised at least until 1980, 173 and was given effect on a small
number of occasions. Tasmania’s Mining Companies Foreign (Amendment) Bill 1907
was reserved and refused assent, as was Queensland’s Sugar Works Guarantee Bill in
1901. Even the Commonwealth’s Customs Tariff (British Preference) Bill 1906 was
listed in a British Parliamentary Paper as having failed to receive assent, 174 although
for face-saving reasons it was regarded locally as ‘withdrawn’. 175

Other Bills, such as the Leases to Aliens Restriction Bill 1912 (Qld), were refused
assent by the State Governor, upon the instructions of the British Government, until
such time as the Bills were amended to remove their objectionable aspects. The
Governor recommended to the Queensland Parliament the enactment of an
amendment to the Leases to Aliens Restriction Bill which provided that nothing in that
Act should prejudice the rights of any of the subjects of a foreign power under a treaty
with the United Kingdom. The Queensland Secretary for Public Lands, Mr
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Macartney, reminded the Legislative Assembly that, ‘being a dependency of Great
Britain [the House] should not pass laws directly in conflict with the Imperial law, or
in conflict with any treaty existing between the mother country and a foreign
Power’. 176 The Governor’s recommended amendment was accepted and the Bill later
received assent. Similar New South Wales legislation might also have suffered the
same fate, but instead was simply not proclaimed to come into force until the NSW
Government agreed to introduce a Bill to amend it to achieve the same result as in
Queensland. This avoided disallowance of the law by the British Government. 177

The fact that formal cases of the refusal of assent were rare, and non-existent after the
first decades of the twentieth century, has given rise to the belief that the power had
slipped into desuetude. Some have also attributed this consequence to Australia’s
growth to independence. 178 In fact the power remained active, but was exercised
informally by suggesting amendments or flagging objections before legislation was
enacted. In this way the exercise of the United Kingdom’s power remained
confidential and did not give rise to political controversy.

The British Government certainly took the view that its power to advise the Queen to
refuse assent to reserved Bills continued up until its abolition in 1986. In 1973, for
example, the British Government was most concerned that Queensland’s Appeals and
Special References Bill 1973, concerning the extension of State appeals to the Privy
Council, would be reserved by the Governor for the signification of Her Majesty’s
pleasure. Serious consideration was given to whether assent could be withheld from
it, for example, for reason of repugnancy with British laws of paramount force. 179 The
Bill, however, was not reserved. The Governor assented to it and its constitutional
validity was later successfully challenged in Commonwealth v Queensland on
constitutional grounds, rather than repugnancy. 180 Contemplation was also given to
the refusal of assent to any Queensland legislation concerning the royal style and title
176
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of the Queen, the Constitution Act 1975 (Vic) 181 and to the Constitution Act
(Amendment) Act 1977 (Qld). 182 Threats to refuse assent were also issued in 1979-80
to New South Wales in relation to Bills concerning the termination of Privy Council
appeals and the appointment of the Governor. 183

Factors considered in deciding whether to give assent to reserved Bills

The view has generally been taken in Australia that the grant of assent to reserved
Bills was a mere formality and took place upon State advice through the channel of the
Secretary of State. 184 This was not the case. Bills were usually examined both by the
Foreign Office and the Law Officers. The documentation provided to the Privy
Council recommending the making of an Order-in-Council approving assent required
the inclusion of an explanation of both the nature of the Bill and the reason for its
reservation. 185

It was the role of legal officers to determine, amongst other things, whether there was
a legal requirement to reserve the Bill. 186 There was an inconsistent approach to
incorrectly reserved Bills, which were in some instances sent back to the Governor for
assent, 187 and in others given assent by the Queen on the ground that once a Bill was
181
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reserved the Governor could no longer give assent to it. 188 The reason why British
officials checked that all reserved Bills legally required reservation was a concern that
the States might exploit any discretion to reserve a Bill for royal assent in order to
involve the Queen in domestic political disputes by having her give her approval to a
contentious Bill. 189 They therefore placed an onus upon the States to prove that
reservation was required by law.

More contentiously, British legal officers also considered the constitutional validity of
reserved Bills. For example, the Constitution Act 1975 (Vic) was reserved and held up
for several months as British officials disputed the extent to which they should assess
the constitutional validity of provisions and take this into consideration when advising
on assent. One official considered that the British Government must still be satisfied
that: the reserved Bill is within power; it does not encroach upon the responsibilities
of the Commonwealth Government; and its enactment would not cause the Queen
unacceptable embarrassment if successfully challenged in the Australian courts. He
argued that if the Queensland Governor had reserved ‘Queen of Queensland’
legislation, British Ministers would surely have been required to take a view on
whether it was within power and delayed action until satisfied that the Queen’s
position had been adequately safeguarded. 190

His colleague responded by agreeing that the British Government had to examine Bills
affecting the rights and prerogatives of the Crown but ought not otherwise set itself up
as an agency to examine the constitutional validity of State legislation, as this was a
matter for the courts. 191 He contended that in some cases it was the positive duty of
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Her Majesty’s advisers to recommend that assent be given in order for the validity of
legislative provisions to be able to be tested by the courts. 192

After a further dispute about the constitutional validity of cl 17 of the Constitution
Bill, concerning offshore mineral rights, it was decided to leave its validity to the
courts to determine. 193 Assent was given on 22 October 1975, five months after the
Bill was first reserved.

Similar issues arose again in 1979 with respect to New South Wales proposals to
terminate appeals to the Privy Council from State courts and to require the Queen to
act on the advice of State Ministers in appointing or removing a Governor. 194 British
officials and Ministers argued that the Queen could not be advised to assent to such
Bills as they would be ‘unconstitutional’. State officials argued that validity was a
matter for the courts to determine and not relevant to the grant of royal assent. British
officials disagreed. To some extent the legal issue of constitutionality was a
smokescreen for a policy decision objecting to the Bill. The British Foreign Minister
noted that even if New South Wales found a constitutionally acceptable means of
achieving its desired end, it would still be unacceptable to the British Government. 195
If it had just been a matter of constitutional validity, an advisory opinion could have
been sought from the Privy Council. However, there was a risk that the proposed law
would be found to be valid, which would have caused difficulties in the face of
opposition from Buckingham Palace. 196 British officials also regarded it as a ‘gamble’
to give assent on the basis that the courts would hold the legislation unconstitutional,
because if the courts upheld it, the British Government would then face the prospect of
having to disallow a law that had been held legally valid. 197 It did not, however, have
to face this decision, because its threats to refuse assent were sufficient to cause the
NSW Government to withhold the certificate necessary for the reservation process to
proceed.
192

Memorandum by Mr Berman, Legal Counsellor, FCO, to Mr de Courcy Ireland, FCO, 7 July 1975:
UKG: FWA 1/8/75.
193
Letter by the Legal Executive Branch to the Clerk of the Privy Council, 9 October 1975: ibid.
194
See the more detailed discussion of this incident in Chapter 4.
195
Telegram by Lord Carrington to Sir D Tebbit, UKHC, Canberra, 20 November 1979: UKG FPA
012/1/79.
196
Memorandum by Sir E Youde, FCO, 29 August 1980: UKG FPA 012/1/80 Prt B.
197
Memorandum by Dr Hay, FCO Research Dept, to Mr Upton, FCO, 14 January 1980: UKG FPA
012/1/80 Prt A.

61

British policy with regard to assent appeared to be that it would grant assent to
reserved Bills that concerned local matters only, regardless of whether they were
objectionable on policy grounds and even if they were unconstitutional. 198 Where,
however, the Bill adversely affected the Queen or her royal prerogatives, British
governmental or commercial interests, or the interests of British subjects outside the
State, then it was prepared to refuse (or threaten to refuse, which was more commonly
the case) the grant of royal assent.

The lessons learned by the British Government from its clash with New South Wales
included the effectiveness of the power to refuse assent in preventing the enactment of
State laws affecting its interests (or those of the Queen, which it felt duty bound to
protect). Accordingly, during the negotiation of the Australia Acts, it insisted at one
stage on the retention and expansion of this power, as long as British Ministers
remained responsible for advising the Queen on State matters. 199

The British Government was not always as interested in maintaining its power to
advise the Queen to refuse assent to reserved Bills. In the 1950s British officials
proposed the removal of most of the reservation requirements in the royal instructions
on the ground that they caused: (a) unnecessary work; (b) embarrassment concerning
mistakes; (c) embarrassment resulting from petitions to the Queen against assent; and
(d) practical problems arising from the need to give assent by Orders-in-Council and
doubts as to whether Counsellors of State could hold a Privy Council for such
purposes when the Queen was away. 200 The only concern was that the removal of
reservation requirements ‘might encourage the pretensions of the States to claim that
they are Sovereign States on a footing of equality with the Commonwealth of
Australia’ and might upset the Commonwealth Government ‘since we know that Mr
Menzies has the lowest opinion of the States and all their doings’. 201 It was suggested
that the British High Commissioner inquire discreetly of the Commonwealth
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Government whether it objected to the proposal. The matter does not appear to have
proceeded further.

While the British Government might have consulted the Commonwealth Government
concerning the removal of reservation requirements, it did not consider it appropriate
to consult the Commonwealth Government on whether assent should be given to any
particular Bill. 202 When royal assent was given, after much consideration, to the
reserved Constitution Act Amendment Act 1977 (Qld), the Commonwealth
Government complained that it had not been consulted on whether assent should be
given. The British Government took the view that it was quite clear that the
Commonwealth played no part in assent procedures for State Bills. 203

Disallowance of State laws post federation

No State law has been disallowed since federation. While some came to regard this
power as ‘totally obsolete’, 204 the British Government continued to regard it as a
power that could be exercised, albeit in serious cases only. 205 The British Government
gave serious consideration to disallowing State laws on a number of occasions in the
twentieth century. As with reservation, its general policy was that it would not
disallow a law just because it was bad policy. It had to have an impact on Imperial
matters, such as the Crown or the interests of British subjects outside the State before
disallowance would be contemplated.

A good illustration arose in 1920 when the Queensland Lieutenant-Governor, Mr
Lennon, gave assent to the Land Act Amendment Act 1920 (Qld), which affected the
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financial interests of persons outside of the State, and for that reason ought to have
been reserved. In discussing whether the Act should be disallowed, Colonial Office
officials observed that it ‘would not be in accordance with precedent to take so serious
a step as disallowance simply to relieve the people of Queensland.’ 206 It was noted
that as a self-governing community they must be allowed to treat themselves as they
like. However, in this case affected leases were held by people domiciled outside of
Queensland, including English companies. Officials observed that the British
Government had a ‘duty to protect subjects outside of Queensland and to protect the
Commonwealth of Australia against possible claims or protests from foreign
governments’. This was because the Commonwealth, ‘not having the power to veto
State Acts’, could not protect itself as Canada had done in relation to the British
Columbian anti-Japanese Acts, but rather depended upon the British Government to
do so. It was suggested that the Queensland Government be asked to amend the Act
by exempting leases held by persons not domiciled in the State and that in the
meantime a decision on disallowance be deferred. In the end it was decided not to
disallow the Act as sufficient pressure was being applied to the Premier by the
financial markets and the British Government did not want to give him the
smokescreen of a constitutional controversy by which to escape his troubles. 207

Similarly, in 1930 British officials noted that any law enacted by the NSW Parliament
that repudiated the payment of interest on bonds to overseas bondholders would be
disallowed. 208 It was observed, however, that the Lang Government would not be so
foolish as to use legislation as the tool for repudiation of the payment of interest,
knowing that it would be disallowed. Indeed, it was not so foolish, and achieved
repudiation by administrative means.

In 1980, when the NSW Government announced proposals to proceed with a Bill
concerning the appointment of the Governor on the advice of State Ministers, British
officials observed that this was ‘in plain contradiction of the Secretary of State’s clear
instruction of 19 November [1979] and The Queen’s own wishes’. They regarded this
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as grounds for the disallowance of such a law if it were given assent by the
Governor. 209 Such a Bill, although drafted, was never introduced into the NSW
Parliament.

209
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CHAPTER 3

The Statute of Westminster 1931 and its consequences for the States
The Statute of Westminster
Background to the Statute of Westminster

The participation of Australia and other Dominions in World War I led to their
involvement in the Imperial War Conference of 1917, which resolved that a future
Imperial Conference be held to readjust the constitutional relations of the parts of the
Empire, giving recognition to the Dominions as autonomous nations of an imperial
Commonwealth. 1 Imperial Conferences in 1923 and 1926 gradually loosened the
colonial bonds of the Dominions. 2

At the 1926 Imperial Conference, the famous ‘Balfour Declaration’ was made. It
recognized that Great Britain and the Dominions ‘are autonomous communities within
the British Empire, equal in status, in no way subordinate one to another in any aspect
of their domestic or external affairs, though united by a common allegiance to the
Crown, and freely associated as members of the British Commonwealth of Nations’. 3

In order to achieve true equality of status, it was recognized at the Imperial
Conference that legislative change was required to remove limitations on the
legislative power of the Dominions. In Australia, in the debate on the tabling of the
report of the 1926 Imperial Conference, there was also consciousness of the need for
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legislative change, 4 as the High Court had recently struck down the validity of part of
the Navigation Act 1912 (Cth) on the basis that it conflicted with the Merchant
Shipping Act 1894 (Imp). 5

A committee was formed, comprising representatives of the Dominions and the British
Government, to consider the legislative changes that were necessary to give effect to
the Balfour Declaration. The committee met as the ‘Conference on the Operation of
Dominion Legislation’, 6 and reported in 1929. The ODL Conference proposed the
enactment of provisions which formed the basis of the Statute of Westminster 1931. 7
When its report was tabled in the Commonwealth Parliament in 1930, there was
considerable concern expressed at the prospect of formalising Australia’s relationship
with the United Kingdom. 8 Despite Australian misgivings, the report of the ODL
Conference was approved by the Imperial Conference of 1930, which resolved that
prior to the enactment of the proposed Statute of Westminster, approval must be given
by both Houses of each of the Parliaments of the Dominions. 9 The draft Statute of
Westminster was therefore given close scrutiny in the Commonwealth Parliament.

In the House of Representatives numerous amendments to the proposed Statute of
Westminster were moved, including one from a Western Australian Member calling
for a right for the States to secede from the Commonwealth 10 and one calling for the
Commonwealth Parliament to be given full legislative power over all matters so that

4

Cth, Parliamentary Debates, HR, 22 March 1927, p 875 per Mr Brennan.
Union Steamship Co v The Commonwealth (1925) 36 CLR 130.
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Hereafter ‘ODL Conference’.
7
Report of the ODL Conference, 1929, reprinted in: Cth, Parliamentary Papers – General, 1929-31,
Vol 2, p 1337.
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See, eg: Cth, Parliamentary Debates, HR, 1 August 1930, per Mr Latham at pp 5143-5; and per the
former PM, Mr Hughes, at p 5150.
9
The Conference here referred only to national Parliaments, not to State or Provincial Parliaments.
10
Cth, Parliamentary Debates, HR, 28 July 1931, p 4488, per Mr Nairn. Note that the subsequent
petition of 1934 to the Westminster Parliament from WA seeking legislation to allow it to secede from
the Commonwealth was blocked by the practices set out in the Statute of Westminster (even though the
Cth Parliament had not yet adopted s 4 of the Statute). The UK Crown Law Officers and the Joint
Select Committee on the Petition of Western Australia concluded that legislation permitting secession
would affect the Commonwealth and could not be enacted without the Commonwealth’s request or
concurrence: UK, ‘Report by the Joint Committee of the House of Lords and the House of Commons
appointed to consider the Petition of the State of Western Australia’, HC 88, British Parliamentary
Papers, 1934-5, Vol 6, p 613, at 620-2.
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Australia might become a unified country rather than a federation. 11 Both motions
failed to get the approval of the House. Amongst the successful motions were:

x

a proposal that the Westminster Parliament only legislate with respect to Australia
if it were requested by both the Commonwealth Government and Parliament 12
(which was later reflected in s 9(3) of the Statute of Westminster);

x

a proposal that the Westminster Parliament should not enact a law at the request of
the Commonwealth if it concerned State matters and the States had not given their
consent 13 (which was not included in the Statute of Westminster 14 );

x

a proposal that the consent of the Parliament and Government of the
Commonwealth not be required for any law made by the Westminster Parliament
with respect to any matter within the authority of the States, not being a matter
within the authority of the Commonwealth 15 (which was later included in s 9(2) of
the Statute of Westminster); and

x

a proposal that certain provisions of the Statute of Westminster should not apply to
Australia unless adopted by the Commonwealth Parliament 16 (which was later
included in s 10(1) of the Statute of Westminster).

The Statute of Westminster was enacted by the Westminster Parliament in 1931.
Some of its provisions came into force immediately upon assent on 11 December
1931. Sections 2-6 however, did not come into effect in relation to Australia until they
were adopted by the Commonwealth Government and Parliament. 17 This did not
occur until the enactment of the Statute of Westminster Adoption Act 1942 (Cth). It
was given retrospective effect, however, to 3 September 1939, as this was necessary to
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Ibid, p 4490.
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support the validity of certain Commonwealth statutes enacted ‘for securing the public
safety and defence of the Commonwealth of Australia’ during the war. 18

Application of the Statute to the Commonwealth

The effect of the Statute of Westminster was to release the Commonwealth from the
application of the Colonial Laws Validity Act, so that the Commonwealth Parliament
could legislate in a manner repugnant to British laws of paramount force (except for
the Commonwealth of Australia Constitution Act, the Commonwealth Constitution and
the Statute of Westminster).

Section 2 of the Statute of Westminster provides:

2(1) The Colonial Laws Validity Act, 1865, shall not apply to any law made
after the commencement of this Act by the Parliament of a Dominion.

(2) No law and no provision of any law made after the commencement of this
Act by the Parliament of a Dominion shall be void or inoperative on the
ground that it is repugnant to the law of England, or to the provisions of any
existing or future Act of Parliament of the United Kingdom, or to any order,
rule or regulation made under any such Act, and the powers of the Parliament
of a Dominion shall include the power to repeal or amend any such Act, order,
rule or regulation in so far as the same is part of the law of the Dominion.

The problem with this provision is that it was drawn up with a unitary constitution in
view, leading to ambiguities and difficulties (discussed below) in its application to a
federal system of government. 19 The greatest difficulty relates to the positive grant of
power in s 2(2). At the time of its enactment, there was concern that the repeal of the
application of the Colonial Laws Validity Act might permit the revival of the previous
broader common law doctrine of repugnancy. Hence the ODL Conference

18

Statute of Westminster Adoption Act 1942 (Cth), preamble. There were concerns as to the validity of
parts of the National Security Act 1939 (Cth) and the Navigation Act 1912 (Cth), as they may have been
repugnant to the Merchant Shipping Act 1894 (Imp).
19
Bailey, above n 14, p 6.
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recommended that a substantive provision be included which declared the powers of
the Dominion Parliaments. 20

Section 3 of the Statute of Westminster gave the Commonwealth Parliament power to
legislate with extra-territorial effect. Section 4 provided that no Act of the United
Kingdom Parliament would in future extend to a Dominion as part of its law unless
requested and consented to by that Dominion. 21 A dispute was later to arise between
the British Government and the Commonwealth Government concerning the
application of s 4 of the Statute of Westminster. While the Whitlam Government
argued that the Westminster Parliament was obliged to enact legislation if requested
under s 4 of the Statute of Westminster, 22 the British Government took the view that it
was under no obligation to accede automatically to such a request and that it was
obliged to consider the nature of the requested legislation, including its constitutional
validity, if this had not already been determined by the courts. 23 The British
Government also took the view that a request by a resolution of both Houses of the
Commonwealth Parliament would not satisfy s 4 of the Statute of Westminster, as the
request from ‘Parliament’ must also encompass the third element of the Parliament,
being the Crown, and that this was traditionally done through legislation. 24

The participation of the States in the negotiation of the Statute

The Statute of Westminster did not free the States from the application of the Colonial
Laws Validity Act. The Imperial Conferences had dealt with the Dominions at the
national level and had not directly addressed the position of the States or Provinces
(except to the extent of preserving the status quo), leaving this as a matter for internal

20
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24
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PRO: FCO 24/1655.
21

70
negotiation in Australia and Canada. The Canadian Provinces expressly sought, and
achieved, 25 the extension of s 2 of the Statute of Westminster to themselves.

Accusations are often made against the Australian States that they failed to ‘take as
active an interest in the Statute as did the Provinces of Canada’ 26 or that they were too
ignorant or insular to appreciate the importance of the Statute or too disorganized to
achieve the application of its benefits to themselves. 27 This is a simplistic view that,
as discussed below, does not take into account the political circumstances in the
States, such as the struggle in New South Wales over the existence of the Legislative
Council or the strong secession movement in Western Australia.

Where the States did take an active and organized approach to the insertion of
provisions in the Statute that protected their interests, they were derided as being the
pawns of the Federal Opposition in a ‘political ploy’ to win votes by ‘posing as
defenders of the London connection.’ 28 The important amendments that they
succeeded in having made to the Statute have been described as ‘peculiar and
unnecessary’ and their campaign against the enactment of the Statute without the
inclusion of sufficient provisions to protect their interests has been described as
‘bogus’. 29 Again, this is clearly not the case. As discussed below, the States proved
to be prescient in their concern as to how the Commonwealth might attempt to use the
Statute against them in the future, 30 and their campaign for changes, far from being
‘bogus’ or party-political in nature, was genuine and informed. Moreover, their
actions crossed political boundaries, with Labor Governments in South Australia, New
South Wales and Victoria joining with conservative governments in Queensland,
25
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Tasmania and Western Australia, in advocating amendments and protesting against
particular clauses. To the extent that there were divisions between the States, it
reflected the different points of view of the small States as opposed to the larger
States, regardless of the political parties in office.

Western Australia, South Australia and Tasmania

Western Australia, South Australia and Tasmania were concerned that the Statute of
Westminster would remove their last resort for protection from the domination of the
Commonwealth or the larger States. They placed a great deal of value upon the ‘right’
to petition the Westminster Parliament to enact legislation to protect their interests and
to change their relationship with the Commonwealth, to the point of secession.

As the Western Australian Premier poignantly wrote in encouraging his AgentGeneral’s efforts to prevent the Statute of Westminster from being submitted to the
Westminster Parliament:

We are a sovereign State with sovereign rights and by self-determination we
entered into this Federation, much to our hurt and, I believe, to the hurt of the
Empire since our development is retarded. We do not want to get further into
the mire; we really want to get out of Federation. 31

The Western Australian Attorney-General observed that the real objection to the
proposed Statute of Westminster was that it ‘closes the door of approach to the
Imperial Parliament by a State, for relief from the Dominion part of which it forms’. 32
If Western Australia were to secede, it would require the enactment of British
legislation to amend the covering clauses of the Commonwealth Constitution. It was
feared that if the Statute of Westminster were to require Commonwealth consent
before such legislation were enacted, it would be unlikely that Western Australia
would ever be able to secede.

31
32

Letter by WA Premier to WA Agent-General, 14 July 1931: WASRO: 1703/1932/110.
Memorandum by WA A-G to WA Premier, 1 October 1931: ibid.
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South Australia had the same concern. Its Agent-General, Sir Henry Barwell, met
with the Secretary of State to discuss it in London in April 1931. He reported that the
Secretary of State was under the impression that the States were fully protected by the
proposed Statute. Sir Henry pointed out that the provision requiring Commonwealth
consent to British legislation concerning Australia would render entirely valueless the
right of the States to appeal to the Westminster Parliament for protection against
Commonwealth abuse of its legislative or executive powers. 33 He was particularly
concerned that this would give the Commonwealth control over British legislation
concerning any alterations in the relations between the ‘smaller States’ and the
Commonwealth which might prove necessary in the future. 34

The concerns of the South Australian Government were made more explicit in
September 1931. It was feared that cl 4 of the proposed Statute would operate
prejudicially to the States in two ways:

(1) It would require the consent of the Commonwealth to Imperial Acts dealing
with subject matters wholly within the province of the States.
(2) If a State desired to secede from the Commonwealth, or otherwise alter its
relations with the Commonwealth or the other States in such a manner that
Imperial legislation were necessary, Imperial legislation for that purpose could
only be obtained at the request and with the consent of the Commonwealth. 35

Regardless of whether the States seriously proposed to secede, the States saw the
Statute as destroying their political bargaining position, particularly in regard to the
financial aspects of federation. The South Australian Parliamentary Draftsman noted
that:

The control which this clause puts in the hands of the Commonwealth over
secession may in the future become most inconvenient for the States. It will
not merely hamper the States should secession become a live issue, but it will

33

Letter by SA Agent-General, Sir H Barwell, to the SA Treasurer, 16 April 1931: SRSA: GRG
24/6/1931/313.
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35
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also weaken their hands in negotiating with the Commonwealth for grants or
concessions as compensation for State disabilities under Federation. The
power of the States to bargain with the Commonwealth in such matters will be
greatly reduced if it is known that States cannot secede without the consent of
the Commonwealth. 36

South Australia requested the amendment of cl 4 to make it clear that the request and
consent of the Commonwealth was not required for an Imperial Act enabling a State to
secede or otherwise altering the relationship of a State with the Commonwealth or
other States. 37 The Commonwealth Prime Minister rejected South Australia’s request
and argued that the Statute would preserve the existing relationship between the States
and both the Westminster and Commonwealth Parliaments. 38

Tasmania was less focused on secession, but was very concerned about domination or
even abolition by the Commonwealth Parliament. The Tasmanian LieutenantGovernor warned the Secretary of State that if the Statute could be construed ‘as
giving [the] Commonwealth Parliament power to abolish State Constitutions [it]
would probably immediately be used by [the] Commonwealth Parliament to abolish
the States’. He argued that the ‘States must be heard before legislation passed which
might end in their abolition’. 39

Although the Tasmanian Premier later acknowledged that provisions were to be
inserted to protect the States, he was concerned that the removal of the repugnancy
fetter would expand the legislative powers of the Commonwealth. He was also
disturbed that the Statute would depart from the basis upon which the States agreed to
enter into the federation and threaten the right of Tasmania, as ‘a small State’ to
appeal to the Westminster Parliament to protect it from ‘domination’. In particular,
the Tasmanian Premier was concerned that s 4 would allow the Commonwealth to
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request Imperial legislation without consulting the States. He sought an amendment
that would preserve the legal position of the State Parliaments. 40

The amendments proposed by the Commonwealth did not satisfy the Tasmanian
concerns, and on 18-19 November 1931, both Houses of the Tasmanian Parliament
passed a resolution that in their opinion it was not in the best interests of the people of
Tasmania that the Statute be enacted. 41 A copy of the resolution was sent to the
Secretary of State, with a request that the enactment of the Statute be deferred pending
consideration of the views of the States. 42

One of the problems faced by the States in negotiating on the proposed Statute of
Westminster was that they did not have a copy of the Bill. They only had copies of the
resolutions of the Imperial Conference and the changes proposed by the
Commonwealth Parliament. When the State Agents-General finally received copies of
the Bill on 16 November 1931, they met immediately. They agreed to contact their
governments to check whether further action was needed. 43 A number of meetings
were held with British officials and Members of Parliament. As discussed below, they
were successful in gaining an amendment to cl 10(2) to ensure that the
Commonwealth could not revoke those provisions of the Statute that provided
protection to the States. 44
Western Australia, 45 Tasmania 46 and South Australia 47 persisted in their protests
against the Statute of Westminster right up until it was enacted.
40
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New South Wales, Queensland and Victoria

In New South Wales the issue became interrelated with attempts to preserve and
abolish the Legislative Council. The Bavin Government, which held office until 3
November 1930, had relied on s 5 of the Colonial Laws Validity Act as the source of
power to entrench s 7A of the Constitution Act 1902 (NSW) and preserve the
Legislative Council from abolition by ordinary legislation. The application of s 2 of
the Statute of Westminster to the State would have released the State from the
application of s 5 of the Colonial Laws Validity Act and undermined its attempt to
entrench the position of the Legislative Council. 48 It therefore had a vested interest in
not seeking the expansion of State powers under the Statute.

The Lang Government, which came to office on 4 November 1930, ought to have
taken a greater interest in freeing itself from the Colonial Laws Validity Act.
However, as the question of whether the Colonial Laws Validity Act was effective in
supporting the entrenchment of the Legislative Council was before the courts, it
considered it inappropriate to take any action with regard to the repeal of the
application of the Colonial Laws Validity Act. 49 In effect, it regarded the matter as sub
judice, and therefore initially declined to join the other States in lobbying for
amendments to the proposed Statute of Westminster. 50

It was not until September 1931 after a document on the proposed Statute of
Westminster was circulated by the Commonwealth Solicitor-General, Mr Garran, at a
Premiers’ Conference, 51 that the State decided to raise drafting concerns. The Crown
Solicitor, Mr Clark, queried what was meant by the phrase ‘as part of the law of the
Dominion’, observing that if it were intended to include State as well as
48
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Commonwealth laws, it ought to refer to the ‘the Dominion or any part of the
Dominion’. He also queried what was intended to be the effect of the words ‘in so far
as the same is part of the law of the Dominion’ in proposed section 2(2). 52 Similar
concerns about the loose and ambiguous drafting had been raised by other States, such
as Tasmania, which advocated the insertion in the proposed Act of a definition of
‘Dominion’ which expressly excluded the States. 53

The New South Wales Crown Solicitor’s greatest concern, however, was that although
the Commonwealth’s memorandum had promised the inclusion of a clause which
prevented the Commonwealth Parliament from requesting British legislation on a
matter concerning the States, it had not been included. The Crown Solicitor suggested
the inclusion of a clause to the following effect:

Nothing in this Act shall be deemed to authorize the Parliament or Government
of the Commonwealth of Australia to request or consent to the enactment of an
Act of Parliament of the United Kingdom, or to authorize the Parliament of the
Commonwealth of Australia to make a law, on any matter that is not within the
authority of the Parliament of the Commonwealth by virtue of the Constitution
of the Commonwealth of Australia or by virtue of Clauses 1 and 2 of this Act
construed as subject to and so as not to affect the said Constitution. 54

The inclusion of such a clause would have made it clear that the Statute of
Westminster gave no authority to the Commonwealth Government to request British
legislation to abolish Privy Council appeals from State courts, as it attempted to do in
1973-5, or to the Commonwealth Parliament to enact legislation such as the
Navigation Amendment Act 1979 (Cth) which purported to repeal Imperial legislation
applying to the States. It would have avoided the issue of which laws were within the
‘authority of the States’ and made it clear that the powers granted to the
Commonwealth Parliament in the clauses which became ss 2 and 3 were subject to the
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application of the Commonwealth Constitution. It was therefore a vast improvement
upon the drafting of s 9(1) of the Statute of Westminster.

Instead of asking the British Government for such a change, Mr Lang petitioned the
Commonwealth Government to recommend such a clause. 55 This was a tactical error.
Despite several telegrams urging a Commonwealth response, the Commonwealth
Government sat on this request until after the Statute of Westminster was given assent
on 11 December 1931 so that it was too late for New South Wales to approach the
British Government.

The Commonwealth Prime Minister finally responded on 14 December 1931. He
enclosed a memorandum of advice from the Solicitor-General, Robert Garran, dated 7
December 1931. Garran simply argued that the State was wrong in its suggestion that
his memorandum promised the inclusion of a clause that had not been implemented.
Garran noted that the Commonwealth had indeed passed a resolution in July that was
‘almost identical in form and… substance’ with the clause proposed by the State
Crown Solicitor. 56 This was somewhat misleading on Garran’s part. First, the State
clause was far superior in protecting State interests than the one proposed by the
Commonwealth. Secondly, Garran failed to mention that the British Government had
not included the Commonwealth’s clause in the Bill anyway, 57 leaving the States
unprotected.

As for the query about the phrase ‘as part of a law of the Dominion’, Garran observed
that these words were not contained in the draft prepared by the 1929 Conference.
‘They were added by the Imperial Conference of 1930 at the request of the British
Government owing to a fear that the clause as it stood might be interpreted as taking
away from the British Parliament the power to apply its laws in relation to the territory
of a Dominion in the way in which the laws of one country are normally applied in
relation to the territory of a foreign country according to the rules of private
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international law. It was not suggested that they had any other significance.’ 58 This,
however, did not clarify whether this phrase was intended to include laws that were
part of the law of a State. Garran did not reveal his dispute with the British
Government about the meaning of this phrase in relation to s 4. 59

The Queensland Government supported the Tasmanian Government’s request to the
United Kingdom for prior consultation with the States before the enactment of the
Statute. 60 It appears to have been the only State, prior to the enactment of the Statute,
that argued in favour of extending to the States the power to enact laws with extraterritorial effect 61 and the removal of the constraints of the Colonial Laws Validity
Act. 62 Its suggestions were not taken up by the Commonwealth.
In 1936, the Victorian Government supported the extension of s 2 to the States. 63 By
then a conservative Government had been elected in New South Wales, which was
again intent upon preserving the entrenched status of the Legislative Council. It
objected on the ground that the retention of s 5 of the Colonial Laws Validity Act was
necessary to maintain the integrity of its Constitution. 64 It argued that if the Victorian
suggestion were accepted, an amendment must be included ‘to make it clear that the
ceasing of the Colonial Laws Validity Act to apply is not to affect the way in which the
constitution of a State may now be altered’. 65
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Despite the fact that the Commonwealth had agreed not to adopt the Statute of
Westminster until further consultations were held with the States 66 and the British
Government had promised to make any necessary amendments to the Statute of
Westminster arising out of such consultation, 67 the consultation of the States in 1936
was perfunctory, and the many petitions by the States for amendments or declarations
were ignored by the Lyons, Menzies and Curtin Governments. The Statute of
Westminster was adopted, without amendment or qualification, by the Statute of
Westminster Adoption Act 1942 (Cth) and given retrospective effect to 3 September
1939.

The approach of the States to the Statute

The above description shows the different approaches and concerns of the States but
does not fully explain why there was not a concerted effort to seek the extension of ss
2 and 3 to the States.

One explanation lies in the timing constraints and the lack of detailed information
available to the States. In the absence of a copy of the proposed Bill and adequate
consultation, they tended to focus upon self-protection rather than advancement. The
Secretary of the Dominion League of Western Australia described the position thus:

It is, I feel, a matter for regret that the question of removing the subjection of
State legislation to the Colonial Laws Validity Act has not also been included
in the proposed Act of Westminster. However, as the resolutions must be
passed by the 1st August 1931, the question of the moment thus becomes not
the granting of greater legislative freedom to the States, but the prevention of
the unintentional diminution of their existing rights and privileges through the
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susceptibility of the proposed Act of Westminster to more than one
construction. 68

There was also lobbying from Chambers of Commerce against the application of s 2
because they preferred the application of uniform Imperial laws on subjects such as
merchant shipping rather than a range of different laws at the Commonwealth and
State level. 69

The more substantive reason, however, was the fear of the States that if their
connection with the British Government were loosened, the role of the British
Government would be filled by the Commonwealth Government, upsetting the federal
balance. The States were more inclined to trust the British Government to remain
politically impartial and disinterested in State affairs, rather than place themselves at
the mercy of the Commonwealth, which they regarded as a ‘competitor for power’.70
If the States had been given the same ‘independence’ as the Commonwealth and had
been released from the application of the Colonial Laws Validity Act, they could have
amended or repealed British laws of paramount force, such as the Australian
Constitution Acts 1842 and 1850 and the Australian States Constitution Act 1907,
which included, amongst other things, the requirement that certain bills be reserved for
royal assent and the power to disallow State laws within a specified period. 71 As
noted in Chapter 5, the British Government was not prepared to relinquish these
protections if it remained responsible for advising the sovereign on State matters.
Thus, if the States were to become free from the constraints of British laws of
paramount force, they also had to become free from British ministerial responsibility
for advice to the Sovereign on State matters. If British Ministers were to be removed
from this role of advising the Sovereign, then the only possible replacements were
State Ministers or Commonwealth Ministers.
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Given the views of the British Government in relation to the Imperial Conferences and
communications on external matters, 72 and its subsequent views upon the Queen being
advised by more than one set of Ministers in Australia, 73 it was most likely that the
British Government would have insisted that the advice given to the Sovereign on
State matters be that of Commonwealth Ministers rather than State Ministers. 74 This
was not a problem in Canada where the Lieutenant-Governors of the Provinces were
appointed by the Governor-General, who also exercised powers concerning
reservation and disallowance of provincial laws, and was the source of advice on
Canadian matters to the Crown. However, it remained a crucial issue in Australia and
was the primary sticking point in the negotiation of the Australia Acts 1986.

Accordingly, faced with the prospect of all future communications with the Crown
going through the Commonwealth Government, the States opted to retain the status
quo and remain outside the scope of s 2 of the Statute of Westminster. They therefore
remained subject to the restraints of the Colonial Laws Validity Act. 75 These
restraints, however, were not considered particularly burdensome. As K H Bailey
stated in 1931, the repugnancy provisions of the Colonial Laws Validity Act were
regarded as a ‘limitation in form only’. It was generally considered that the Imperial
Parliament would not legislate in future for a Dominion against its wishes, and as for
existing laws of paramount force, such as the Merchant Shipping Acts, the irritation
that they caused was outweighed by the advantages of uniformity in matters of
common concern throughout the Empire. 76

Although the burden to the States was not great, the anomaly of a federal system in
which one level of government was independent while the other remained subordinate
to the United Kingdom, was significant. As Sir Owen Dixon pointed out, the failure
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of the Statute of Westminster adequately to deal with Australia’s federal system of
government resulted in its failure to achieve its stated aim:

Considered as a bestowal of legal autonomy upon Australia, the Statute could
not fulfil its purpose unless the entire political system of Australia were
removed from the restraints which are regarded as inconsistent with that
condition. In order to give legal autonomy to a community which enjoys or
endures a federal system of government, it is not enough to free federal
legislation upon the matters confided to the Federal Parliament from the
overriding force of such Imperial statutes as may extend to it, if at the same
time those statutes remain paramount over State legislation on the same
matters and on all matters within the exclusive power of the States. To adopt
this illogical course is to treat the State and Federal Legislatures as if they
operated in different countries. It does not treat them as branches of one
system of government among whom the total legislative power of the
autonomous Dominion is divided. 77

Sir W Harrison Moore, the Australian representative at the ODL Conference in 1929,
noted the ‘peculiar and perhaps anomalous results’ arising from its failure to deal with
State Constitutions, but observed that no function was conferred upon the Conference
to make recommendations applicable to State Parliaments. 78

Provisions of the Statute which affected the States

Sections 6 and 11

Although the Statute of Westminster was directed at liberating the Commonwealth
Parliament and Government while leaving the States subject to continuing colonial
restrictions, certain provisions of the Statute of Westminster were of particular
importance to the States. First, s 11 provided that the expression ‘Colony’ in British
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legislation passed after 1931 would not include a Dominion or any ‘State forming part
of a Dominion’. This meant that where British laws were applied by paramount force
generally to the ‘colonies’, the States would no longer be included.

Secondly, s 6 of the Statute of Westminster provided that the reservation provisions in
the Colonial Courts of Admiralty Act 1890 ‘shall cease to have effect in any
Dominion’. In this case the word ‘Dominion’ has been interpreted in its geographical
rather than its political sense, so that these provisions also ceased to have effect in the
States. 79

Section 8

A number of provisions were included in the Statute of Westminster to maintain the
federal balance between the Commonwealth and the States. The ODL Conference
noted that its terms of reference did not deal with the ‘special problems presented by
federal Constitutions and accordingly the present Conference has not been called on to
consider any matters relating to the legislative powers of the Provincial Legislatures in
Canada or the State Legislatures in Australia’. 80 However, it did take into account the
federal character of the Australian and Canadian Constitutions to the extent that they
involved self-government in those Dominions. Section 8 was therefore inserted to
prevent the Commonwealth Parliament from purporting to use s 2 of the Statute of
Westminster as a means of amending the Commonwealth Constitution, as this would
take away the protection of the States and the federal balance provided by the
referendum mechanism in s 128 of the Commonwealth Constitution, which requires
79
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approval by majorities in a majority of States. Section 8 also prevented the
Commonwealth from using s 2 as a means of amending the Commonwealth of
Australia Constitution Act which was seen in its preamble and the covering clauses as
entrenching a federal system and preventing the secession of States. 81

Some, however, have sought to extend the meaning of s 8 to support other
propositions. For example, some have argued that the terms used in s 8 permit the
amendment of the Commonwealth of Australia Constitution Act by the procedure laid
down in s 128 of the Commonwealth Constitution. 82 Campbell put the argument thus:

It can be argued that in requiring that the power to repeal or amend the
Constitution or the Constitution Act be exercised in accordance with the law
existing before the commencement of the Statute, section 8 is requiring no
more than that laws for the alteration of the Constitution be made in the
manner laid down in section 128 of the Constitution, and that so long as the
Act for alteration has been made in compliance with the procedure laid down
in section 128, it cannot now be adjudged void or inoperative for repugnancy
to any Act of the United Kingdom Parliament, including the Constitution
Act. 83

This would allow the covering clauses and preamble in the Commonwealth of
Australia Constitution Act to be amended by a Commonwealth referendum. The
argument does not, however, appear convincing. The reference to the ‘law existing
before the commencement of this Act’ must be read as referring to the different laws
applying to each of the constitutional documents to which reference is made. Thus,
prior to the enactment of the Statute of Westminster, the Commonwealth of Australia
Constitution Act 1900 could (apart from s 9 of that Act which contains the
Commonwealth Constitution) only be amended by an Act of the Westminster
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Parliament. 84 Section 8 of the Statute of Westminster preserved that position and did
not change it by allowing the mechanism for amending the Commonwealth
Constitution to be used to amend the Commonwealth of Australia Constitution Act
directly or impliedly through the enactment of inconsistent legislation. The terms of s
8, which commence ‘nothing in this Act shall be deemed to confer any power’ clearly
do not amount to a positive conferral of power, nor do they allow s 2 of the Statute of
Westminster to confer that power.

There has also been a debate about the application of s 8 to the power of the
Westminster Parliament to amend or repeal the Commonwealth Constitution and the
Constitution Act. This debate concerns the phrase ‘otherwise than in accordance with
the law existing before the commencement of this Act’. Tate has argued that this
phrase continues the United Kingdom’s pre-existing power to enact laws amending the
Commonwealth Constitution and the Constitution Act, excluding this power from the
application of s 4 of the Statute of Westminster. 85 Others have argued that s 8 has the
effect of prohibiting the Westminster Parliament from amending or repealing the
Constitution Act or the Commonwealth Constitution, because such a power is
excluded from the application of s 4. 86 In addition, it has been contended that the
Westminster Parliament’s pre-existing power to enact such a law had fallen into
desuetude because of the development of Dominion status and ‘it was not the purpose
of the Statute of Westminster to affirm an alternative method of amendment for the
Commonwealth Constitution’. 87

None of these arguments are convincing. It is clear that s 8 is directed at the exercise
of powers granted to the Commonwealth Parliament by the Statute of Westminster. 88
The Statute did not ‘confer’ any power on the Westminster Parliament – indeed, it
84

See also the argument by Detmold that the pre-existing law includes the law of paramountcy: M J
Detmold, The Australian Commonwealth – A Fundamental Analysis of its Constitution (Law Book Co,
Sydney, 1985), p 219.
85
J W Tate, ‘Giving Substance to Murphy’s Law: The Question of Australian Sovereignty’ (2001) 27
Mon LR 21, at 41.
86
See: R D Lumb, ‘The Bicentenary of Australian Constitutionalism: The Evolution of Rules of
Constitutional Change’ (1988) 15 UQLJ 3, at 17; and B O’Brien, ‘The Australia Acts’ in M P
Ellinghaus, A J Bradbrook and A J Duggan, The Emergence of Australian Law (Butterworths, Sydney,
1989), p 347.
87
R D Lumb, ‘Fundamental Law and the Processes of Constitutional Change in Australia’ (1978) 9 F L
Rev 148, at 156.
88
W N Harrison, ‘The Statute of Westminster and Dominion Sovereignty’ (1944) 17 ALJ 314 at 316.

86
could not do so. It is arguable that it limited such power by the imposition of a
‘manner and form’ constraint, although the better argument is that s 4 was an
interpretative provision which allowed Australian courts to ignore the purported
extension to Australia, as part of its law, of subsequently enacted British laws unless
the required declaration of request and consent was included. The existing power of
the Westminster Parliament to alter or repeal the Constitution Act and the
Commonwealth Constitution continued, although Australian courts would have been
entitled to find that such laws did not extend to Australia as part of its laws unless the
requirements of s 4 of the Statute of Westminster had been met. 89

Sub-section 9(1)

Most importantly, section 9 sets out explicit protection for the States from the
Commonwealth using the Statute of Westminster as a means of disturbing the
legislative distribution of powers between the Commonwealth and the States. Subsection 9(1) was initiated by the ODL Conference in 1929. 90 Although s 8 was
considered sufficient to prevent the Commonwealth Parliament from altering the
federal balance in the Commonwealth Constitution, it was considered that an
additional provision might be needed to prevent the Commonwealth Parliament from
legislating to repeal or amend British laws that applied by paramount force to the
States, in so far as they formed part of the law of the States. 91 Professor K H Bailey,
for example, saw s 9(1) as excluding from Commonwealth power Imperial laws
relating to State matters (such as the Australian States Constitution Act 1907 and the
Merchant Shipping Acts to the extent that they related to intra-state shipping). 92 He
concluded:

all that the Statute will do for the Commonwealth Parliament in this particular
regard is to enable it to exercise whatever powers it has under the Constitution
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without reference to Imperial legislation (and without reference to any
supposed doctrine of territorial limitation).93

Thus the view was taken that matters, such as intra-State merchant shipping, were
within the ‘authority’ of a State, even though they were governed by Imperial
legislation. This is consistent with the view that repugnancy, like inconsistency under
s 109, merely rendered a law inoperative to the extent of the repugnancy or
inconsistency. It did not affect the power or ‘authority’ of the State to enact the law. 94

The entrenchment of the Statute of Westminster

The protection granted to the States by ss 8 and 9 of the Statute of Westminster would
be illusory if the Commonwealth Parliament had the power to amend the Statute
itself. 95 However, the power granted to the Commonwealth Parliament to amend or
repeal British laws that applied by paramount force was confined to ‘existing or
future’ British Acts, and did not apply to the Statute of Westminster itself. 96 Subsection 2(2) expressly refers to ‘this Act’ earlier in the provision, which should be
contrasted with ‘existing or future Acts’ when used later in the provision. If it were
not intended that the power to amend or repeal the Statute of Westminster was to be
excluded from the scope of the legislative powers in s 2, then the awkward phrase
‘existing or future’ Acts need not have been used.

There is little contemporary authority on this proposition because it was simply
assumed to be the case that this fundamental law would apply by paramount force. 97
This view is supported by the insertion and amendment of cl 10(2) during the debate
in the Westminster Parliament on the Statute of Westminster. This sub-section
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originally provided that the Parliament of the Dominion could revoke the adoption ‘of
any section of this Act’. There would, of course, have been no need to insert a power
to revoke provisions of the Statute if the Dominion legislatures had been granted the
power, under s 2, to repeal such provisions in any event.

During the debate on the Statute in the Westminster Parliament, the States raised the
concern that cl 10(2) might permit the Commonwealth to revoke the application of ss
8 or 9 of the Statute of Westminster, even though these provisions were not included
within those that could be ‘adopted’. 98 They wanted to ensure that ss 8 and 9 were
entrenched and beyond Commonwealth legislative power. 99 Thus they lobbied British
Members of Parliament to amend the sub-section to make it clear that only the
provisions adopted under s 10(1) could be revoked under s 10(2). The British
Government eventually agreed to this amendment. 100 It was clearly understood that
while sections 2-6 of the Statute could be adopted and later revoked, 101 the protections
to the States that were included in ss 8 and 9 were unable to be amended or repealed
by the Commonwealth Parliament because s 2 granted no such power and the Statute
of Westminster applied to the Dominions as a law of paramount force.

Doubts about the entrenched status of the Statute of Westminster arose much later due
to the subsequent use of similar wording in Acts which gave independence to former
colonies. This suggested to some commentators that the power to amend the
Independence Act was intended to be included. 102 While this may have been the case
in relation to independence legislation that cut all ties and denied the parliamentary
98
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sovereignty of the United Kingdom in relation to the former colony, the same
reasoning did not apply to the Statute of Westminster itself, especially to the extent
that it contained conditions restricting the powers of Dominion Parliaments in a
federation.

If, on the other hand, it were accepted that the reference to ‘existing’ Acts in s 2(2)
included the Statute of Westminster, 103 then a question would arise as to whether s 8,
which provides that ‘[n]othing in this Act’ shall be deemed to confer any power to
repeal or alter the Constitution or the Constitution Act of the Commonwealth of
Australia, is itself effectively protected from amendment or repeal by the
Commonwealth Parliament. This question and the consequential issues that it raises
are discussed in Chapter 6.

The application of s 2(2)
Whether ss 8 and 9(1) are necessary has been doubted. 104 It depends upon the extent,
if any, of positive power given by s 2(2) of the Statute of Westminster. Most of that
provision merely removes the effect of the doctrine of repugnancy, but the last part
provides that ‘the powers of the Parliament of a Dominion shall include the power to
repeal or amend any such Act, order, rule or regulation in so far as the same is part of
the law of the Dominion’. Wheare argued that all that s 2(2) did was empower the
Commonwealth Parliament to repeal or amend a British law to which an otherwise
valid Commonwealth law would be repugnant. He contended that the Commonwealth
must still have a head of power to enact the law which is inconsistent with the British
law. 105 Bailey came to the same view, arguing that the reference to ‘powers’ must
mean those powers ascertained by reference to the Commonwealth Constitution. He
103
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concluded that within the limits of those existing powers, the Dominion Parliament
may treat an Imperial Act as it would an Act of its own, leaving it in operation,
repealing it or amending it ‘so long as its own laws in so doing are within its own
powers’. 106

In other words, s 2(2) did not confer an additional head of power on the
Commonwealth Parliament 107 (that is, a power to enact any law which repeals or
amends a British law applying to Australia), but rather, where the Commonwealth had
a head of power that enabled it to enact a law upon a subject matter and that law was
inconsistent with a British law, s 2(2) authorized the Commonwealth Parliament to
amend or repeal the British law. Sections 8 and 9(1) were therefore included out of an
abundance of caution and to avoid the raising of doubt. 108

Meaning of ‘law of the Dominion’

If, however, contrary to the above view, s 2(2) was intended to give the
Commonwealth Parliament an additional head of power, 109 that power was confined to
the repeal or amendment of laws of the United Kingdom in so far as they formed ‘part
106
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of the law of the Dominion’. As Sir Owen Dixon noted, this phrase is ‘puzzling’ in a
federal context, where ‘the “law of the Dominion” may mean the law in force in the
territory constituting the Dominion or the law falling within the province of the
Dominion Parliament’. 110 The States queried what was meant by ‘law of the
Dominion’ prior to the enactment of the Statute. As the New South Wales Crown
Solicitor noted, if it meant ‘the Dominion or any part of it’ then it should have said
so. 111

In its context, where the reference to the Parliament of a Dominion clearly refers to the
Commonwealth Parliament and does not include other Parliaments within the
Dominion’s territory, namely State Parliaments, it is not unreasonable to interpret ‘law
of the Dominion’ as meaning Commonwealth law, as opposed to State law. The same
phrase is used in s 4 of the Statute of Westminster, and has been the subject of greater
discussion. British officials made it clear to State representatives in 1931 that their
legal advisers did not consider that s 4 could be construed as applying to British laws
that extended as part of the law of the States. 112 In fact the Secretary of State
expressly advised the Commonwealth Government before the enactment of the Statute
of Westminster that:

His Majesty’s Government in the United Kingdom had always understood that
in its application to the Commonwealth of Australia the intention of that clause
was to refer to the application of United Kingdom Acts to the Commonwealth
as part of the Federal law of the Commonwealth, that is, as though they were
Federal legislation as contrasted with State legislation. [The States] were
advised before your telegram was received that this is the correct interpretation
of the clause as drafted, but that, in order to remove any possible doubt as to
the precise interpretation of the clause, it would be desirable to add a provision
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defining the words ‘law of the Dominion’ in relation to the Commonwealth of
Australia. 113

The clause proposed by the British Government was ‘that “law of the Dominion” shall
mean the law of the Commonwealth and shall not include the law of any State forming
part of the Commonwealth’. If this clause had been adopted by a resolution of the
Commonwealth Parliament and then inserted in the Statute of Westminster, it would
have resolved a great deal of subsequent confusion. Instead, however, Mr Garran, the
Commonwealth Solicitor-General, negotiated a different amendment to deal with the
concerns of the States, which was finally inserted in the Statute of Westminster as s
9(2). 114

This issue was still a subject of dispute at the time the Statute of Westminster was
being debated in the Westminster Parliament. The Dominions Office, in a document
describing the difficulties in the passage of the Statute of Westminster, recorded a
series of telegrams between the British and Commonwealth Governments during the
debate on the Bill in which the British Crown Law Officers made it clear to the
Commonwealth Crown Law Officers that cl 4 of the Bill only applied to United
Kingdom legislation applying to the Commonwealth of Australia as part of its ‘federal
law’. 115 The Commonwealth Solicitor-General, however, took the view that ‘law of
the Dominion’ did include State laws and that if this were not the case, sub-clauses
9(1) and 9(2) would be unnecessary. The British Crown Law Officers maintained
their position as to the meaning of ‘law of the Dominion’. They argued that it had
always been used in the ‘political’ and not the ‘geographical’ sense. 116 By that stage
the Dominions Office insisted that it was too late to make any further amendments to
the Bill because the Irish Free State would then demand a similar right to seek
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amendments. 117 The compromise reached was that the application of the Statute of
Westminster to the States would be sorted out in consultation with the States before
the relevant provisions of the Statute of Westminster were adopted by the
Commonwealth. The British Government later blamed the mishandling of this issue
on the political chaos of the time in Britain 118 and the fact that officials made all the
decisions rather than Ministers. 119

Even though the definition of ‘law of the Dominion’ was not included in the Statute of
Westminster, the British Government maintained its view as to the meaning of the
term. In 1936, the Secretary of State, in a letter to the Victorian Governor, noted that
the British Government had previously been advised that ‘the correct interpretation of
the clause which now forms section 4 of the Statute, was that no Act of the Parliament
of the United Kingdom shall extend to the Commonwealth of Australia as part of the
federal laws of the Commonwealth, that is, as though it were Dominion legislation as
contrasted with State legislation.’ 120

It appears clear that at the time of the enactment of the Statute of Westminster, it was
the accepted understanding of the British and State Governments (and indeed, the
subject of assurances by the British Government to the State Governments) that the
phrase ‘law of the Dominion’ referred to Commonwealth laws, 121 not State laws.
Others have reached the same conclusion, noting that s 9(2) permits the enactment of
British laws on State matters without the Commonwealth Government’s request and
consent while s 4 requires a declaration of the Commonwealth Government’s request
and consent before a British law can apply as part of the law of the Dominion. The
117
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two provisions can only be reconciled if a ‘law of the Dominion’ is a law of the
political entity (the Commonwealth of Australia) rather than a law applying within the
geographical entity of Australia. 122

The consequence of the interpretation of ‘law of the Dominion’ in the same manner in
s 2 was that s 2(2) did not extend to allowing the Commonwealth Parliament to repeal
or amend United Kingdom laws to the extent that they applied as part of State law,
leaving s 9(1) unnecessary. 123 This gives good grounds to query the soundness of the
subsequent judgments in Kirmani v Captain Cook Cruises Pty Ltd [No 1] where the
view was taken, largely on statutory interpretation grounds, that there could be ‘no
doubt’ that the phrase ‘law of the Dominion’ was intended to include State laws. 124
Although some emphasis was placed in these judgments on the drafting history of the
Statute, it does not appear that the Court was made aware that the British Government
had stated in inter-governmental negotiations that the phrase ‘law of the Dominion’
referred to Commonwealth, not State, laws, that it sought to include a definition to this
effect, and that it provided assurances to the States that this was the meaning of the
phrase.

Sub-section 9(2)

As noted above, the genesis of s 9(2) was the desire of the British Government to meet
State concerns about the operation of the Statute of Westminster. 125 It was intended to
reassure the States that the Commonwealth could not interfere in relations between the
122
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States and the United Kingdom, where the States requested legislation on matters
within their legislative domain, such as the Australian States Constitution Act 1907
(Imp). Wheare suggested that another area in which the States might request British
legislation was in relation to the extra-territorial aspects of their criminal
jurisdiction. 126 British legislation had been enacted in the past to assist the States due
to their lack of extra-territorial legislative power. 127

Sub-section 9(2) does not require a request from a State where the Westminster
Parliament makes a law applying to the State that relates solely to matters within the
authority of the State, but it has been interpreted as so requiring. 128 Its enactment was
again an exercise in reassurance that was not strictly necessary as long as one
interpreted s 4 as only concerning laws applicable at the Commonwealth level rather
than the State level of Government. There ought to have been no question that
Commonwealth consent under s 4 would be needed for the enactment of British laws
concerning State matters, such as the reservation of State Bills or appeals from State
courts. However, as the States suspected, the Commonwealth later claimed that s 4
applied in such a manner that the British Government could not enact laws in relation
to the Australian States without the request and consent of the Commonwealth, unless
the law fell within s 9(2). The Commonwealth Government argued that the phrase
‘any matter within the authority of the States’ in s 9(2) meant a matter upon which the
States had the legislative power to enact a law. 129

The States, of course, had plenary legislative powers. They therefore had the ‘power’
to enact laws that were repugnant to British laws of paramount force, although such
laws were inoperative, to the extent of that repugnancy (rather than being ultra vires).
Nonetheless, the Commonwealth argued that the States could not enact laws repugnant
to British laws of paramount force, so that if a State requested British legislation to
alter such laws applying to it, the law would not be one within the authority of the
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State. The argument proceeded that in such a case s 9(2) did not apply, with the
alleged consequence that Commonwealth request and consent were required.

In 1980, the Commonwealth Government argued that the Westminster Parliament
could not enact legislation, at the request of a State, such as New South Wales, that
would amend British laws so as to terminate appeals from State courts to the Privy
Council, without the Commonwealth’s consent. This argument was based on the
assertion that the abolition of Privy Council appeals was not a matter within the
authority of a State and that s 4 of the Statute of Westminster therefore required
Commonwealth consent. 130 The British Government was not impressed by the
argument, 131 but did not need to pursue it with the Commonwealth as it did not intend
to act in relation to a single State request in any case. 132

The difficulty with these arguments lies first in the interpretation of s 4, discussed
above, but secondly with the unfortunate use of the phrase ‘matter within the
authority’ of the States. Sir Owen Dixon queried why there would need to be an
Imperial law if the matter were already within the exclusive authority of the States. 133
Clearly, what was intended to be encompassed by this phrase was laws with respect to
Imperial involvement in the State constitutional system (such as laws concerning the
reservation of royal assent or appeals to the Privy Council) 134 in relation to which the
Commonwealth had no legitimate interest or jurisdiction. However, in Kirmani v
Captain Cook Cruises Pty Ltd, Mason and Brennan JJ later adopted the
Commonwealth’s narrower view that ‘authority’ referred to the power of the State to
enact the laws itself. 135
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It should be noted that unintended effects might well arise from these arguments if
they were accepted. Certain British laws, enacted after the adoption of the Statute,
have been assumed to apply to the States even though the Commonwealth did not
request or consent to their enactment. An example is the Regency Act 1953, which
amended the Regency Act 1937 by adding the Queen Mother as a Counsellor of State.
In 1977, the Queen Mother and Princess Anne gave assent to the Constitution Act
Amendment Act 1977 (Qld), in the absence of the Queen. If the Commonwealth’s
argument were correct, the 1953 amendment to the Regency Act would not apply to
the States, as it had not been enacted with Commonwealth consent, and the
Queensland Act would not have validly received assent. The validity of this Act is
discussed further in Chapters 6 and 7.

The requested clause that was not included in the Statute

The States, with Commonwealth agreement, had also lobbied for a provision which
would have prevented the Commonwealth from seeking British legislation on matters
relevant to the States without the concurrence of the States. 136 For example, there was
a concern that if the Commonwealth failed to expand its industrial powers at a
referendum, it would obtain British legislation which did so, regardless of the wishes
of the States. 137 However, the draft of this proposed provision did not reach London
until after the Crown Law Officers had already given advice upon a more garbled
description of the proposal. The Crown Law Officers had misunderstood what was
requested and rejected it on the ground that it was covered elsewhere in the Statute.
The Dominions Office relied on this advice without referring the detailed proposal to
the Crown Law Officers for their consideration. 138

When Australian officials complained that the provision had not been included in the
proposed Statute of Westminster as introduced into the Westminster Parliament, the
British Crown Law Officers defended its exclusion by arguing that insertion would
136
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have been a mistake on the part of the States, for without its inclusion s 4 of the
Statute could not be construed as applying to State laws. Further, they argued that it
would have been absurd to include a provision that the Commonwealth should not do
something that it would clearly be unconstitutional for it to do without any such
provision. 139 The British Government later admitted that it had excluded this
provision due to misunderstandings between the Dominions Office and the Crown
Law Officers. 140

In 1937 when a Bill to adopt the Statute was introduced into the Commonwealth
Parliament, 141 New South Wales, South Australia, Victoria and Queensland sought the
inclusion of a recital and declaratory clause in any Adopting Act that made it clear that
the Commonwealth should not request or consent to any British legislation without the
concurrence of the States except on any matter within the exclusive authority of the
Commonwealth Parliament or Government. 142 Victoria was particularly concerned
about the enactment by the Westminster Parliament of the Geneva Convention Act
1937, s 2 of which conferred upon the Commonwealth Parliament legislative powers
that had been held by the States. Victoria regarded this as effecting ‘a redistribution of
the legislative powers of the Commonwealth and the States under the Commonwealth
Constitution’. It was concerned that even though the Statute had not yet been adopted,
the Commonwealth had requested British legislation to change the federal distribution
of legislative powers, and wanted to ensure that this would not happen again in the
future. 143

In 1942 when the final adoption Bill was introduced in the Commonwealth
Parliament, Victoria sought a declaration that Commonwealth request and consent
only be required for matters within the exclusive power of the Commonwealth
139
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Parliament. 144 However, the Curtin Government, declined to include any additional
limitations in its Statute of Westminster Adoption Act 1942 (Cth). The AttorneyGeneral, Dr H V Evatt, noted that it would be unlikely that the British Government
would grant a Commonwealth request for legislation contrary to the wishes of the
States. 145 He assured the States that they were ‘protected against any possible attempt
to use the statute for the purpose of trespassing upon those constitutional domains
which still belong to them as a result of the division of powers between the
Commonwealth and the States which is expressed in our Constitution.’ 146

Commonwealth legislative power to amend or repeal Imperial
legislation applying to the States by paramount force or request the
United Kingdom Parliament to do so
As noted above, the view of most of those involved in the enactment of the Statute of
Westminster as well as academic commentators upon it, was that it did not allow the
Commonwealth to enact laws concerning the application of British laws in the
Australian States. The issue arose in practice in 1973 when the Whitlam Government
proposed to enact legislation to terminate appeals from State courts to the Judicial
Committee of the Privy Council. This involved the repeal of certain Imperial statutes
and Orders-in-Council to the extent that they applied to the States.

In 1973 the Whitlam Government introduced its Privy Council Appeals Abolition Bill
1973 (Cth) 147 which purported to abolish appeals from State courts, and references on
Australian matters, to the Privy Council. In doing so, it purported to repeal several
Imperial Acts to the extent that they related to appeals from Australian courts or
references on Australian matters. It also requested British legislation to the same
effect.

The States argued that the Commonwealth had no legislative power to enact laws that
repealed Imperial Acts applying to the States by paramount force. Further, they
144
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argued that s 9(1) of the Statute of Westminster prohibited the Commonwealth from
legislating to request British legislation on matters within the authority of the States
that are not within the authority of the Commonwealth.

British officers were dubious about the constitutional validity of the Commonwealth’s
proposed law, and the constitutional propriety of the United Kingdom acceding to the
request and consent. They insisted that time must be allowed for it to be challenged in
the High Court once enacted, and all legal proceedings determined, before the United
Kingdom would consider whether to introduce the requested Bill. Officers noted the
ambiguity of the phrase ‘law of that Dominion’ in s 4 of the Statute of Westminster.
They observed that if the Commonwealth attempt at exercising its own legislative
powers to prohibit appeals from State courts to the Privy Council failed, then the
requested legislation must be intended to bind the States, as part of their law, rather
than the Commonwealth. 148 They also noted that the Commonwealth’s legislative
power did not extend to preventing British Ministers from referring matters to the
Privy Council concerning Australia, nor was it likely that a Commonwealth law could
affect the powers of the States to petition the Queen to refer matters to the Privy
Council. At most, it might prevent Commonwealth Ministers from so petitioning the
Queen. 149 As the Commonwealth’s Bill never passed the Senate, none of these issues
were put to the test.

However, when the issue arose before the High Court in Kirmani v Captain Cook
Cruises Pty Ltd [No 1] 150 a majority, 151 in conflicting and unsatisfactory judgments,
interpreted the crucial provisions of the Statute of Westminster in a manner which was
considered ‘inconceivable’ at the time it was enacted.
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The Kirmani case

The case concerned the application of Part VIII of the Merchant Shipping Act 1894
(Imp) 152 to an accident on a tourist cruise on Sydney Harbour. A passenger fell from
an upper deck, landing on Mrs Kirmani who was standing below. The accident took
place within the internal waters of the State, which was clearly within the legislative
jurisdiction of the State.

In 1979 the Commonwealth Parliament passed s 104(3) of the Navigation Amendment
Act 1979 (Cth) which provided that Part VIII of the Merchant Shipping Act was
repealed in so far as that Act was part of the law of the Commonwealth. Gibbs CJ,
Mason, Brennan and Deane JJ held that the phrase ‘the law of the Commonwealth’ in
that provision meant the law in force within the territory of the Commonwealth of
Australia, rather than being confined to laws applicable at the Commonwealth level of
government. 153 Accordingly, in the view of a majority of the Court, s 104 purported
to repeal Part VIII of the Merchant Shipping Act to the extent that it formed part of the
laws of the States as well as Commonwealth law. 154

If the Commonwealth law purported to repeal Part VIII of the Merchant Shipping Act
to the extent that it applied to the States, the next question was whether such a law was
supported by an existing head of Commonwealth legislative power, or whether
additional legislative power permitting such a law was conferred by the Statute of
Westminster itself. 155 Mason, Murphy and Deane JJ held that there was power to
152
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enact this law under s 51(xxix) of the Commonwealth Constitution. 156 This was
because they considered that a law repealing a British law was a law relating to
external affairs. Gibbs CJ, Wilson and Dawson JJ, however, took the better view that
the Merchant Shipping Act applied as part of the domestic law of the State and its
repeal could not be described as an external affair. 157 Certainly the Privy Council had
taken the view that when hearing appeals, it did so as part of the internal court system
of a territory and the relevant provisions of the Judicial Committee Act formed part of
the law of that territory. 158

If the view of Mason, Murphy and Deane JJ were to be accepted, then the obvious
extension of it is that the Commonwealth Parliament would have legislative power to
repeal the application of other British laws such as Magna Carta or art 9 of the Bill of
Rights 1688, to the extent that they form part of State law, on the basis that these laws
were enacted by the Westminster Parliament and the repeal of its laws with respect to
Australia is an ‘external affair’. 159 To accord the Commonwealth Parliament such a
power would also undermine the effectiveness of s 9(1) of the Statute of Westminster,
as the repeal of all British laws of paramount force would be within Commonwealth
‘authority’. 160 Further, if the external affairs power only extends to the ‘repeal’ of
laws enacted by the Westminster Parliament, then this approach leads to the
anomalous and potentially chaotic situation where the Commonwealth Parliament
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could repeal British laws that applied in the States, but could not legislate positively to
fill the resulting vacuum. 161

If, on the other hand, the external affairs power extends to the amendment of laws
enacted by the Westminster Parliament that apply as part of State law, then the
Commonwealth Parliament could have exercised a power to amend British laws of
paramount force that formed part of State Constitutions, such as the provisions
concerning the grant of royal assent in the Australian Constitutions (No 1) Act 1842
(Imp). What would have been the status of such a law, as amended by the
Commonwealth Parliament, prior to the enactment of the Australia Acts? Would the
law have continued to apply by paramount force to the State, even as altered by the
Commonwealth Parliament? 162 Such theoretical problems exemplify the difficulties
that could arise from an interpretation of the Commonwealth Constitution which
allows the Commonwealth Parliament to interfere with the application of British laws
to the States.

Mason, Brennan and Deane JJ also held that s 2(2) of the Statute of Westminster
conferred an additional legislative power upon the Commonwealth. 163 Dawson J
rejected this conclusion. 164 Gibbs CJ and Wilson J did not need to decide, because
regardless of whether s 2(2) conferred additional power, it was governed by s 9(1) so
that if a matter were within the legislative power of the States, and not within the
legislative power of the Commonwealth, s 2(2) did not confer any power on the
Commonwealth. 165

The interpretation of s 9(1) of the Statute of Westminster was therefore important. Its
application turned on what was meant by the ‘authority’ of a State. Mason and
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Brennan JJ considered that a matter was within the authority of the State if the State
had the power to enact the law itself (that is, a law repealing an Imperial law of
paramount force). 166 In contrast, Gibbs CJ, Wilson, Deane and Dawson JJ considered
that a law was within the authority of a State if a State had the capacity to legislate
upon the subject matter involved. 167 This appears to be the better view. The doctrine
of repugnancy did not limit the ‘authority’ or the legislative competence of a State. 168
All that it did was render State laws void and inoperable to the extent of the
repugnancy. It was therefore similar in effect to s 109 of the Commonwealth
Constitution – not a limitation on legislative power, but rather a limitation on the
effectiveness of that power in particular circumstances. Moreover, the view expressed
by Mason and Brennan JJ would render illusory the protection intended to be applied
to the States by s 9(1). 169

The Kirmani case has been seen by some as the spur for State agreement to the
Australia Acts as it demonstrated that the Commonwealth might be able to terminate
State links with the United Kingdom unilaterally. 170 However, by the time the High
Court handed down its judgment in Kirmani, the States and the Commonwealth had
already agreed on the enactment of the Australia Acts and it was then merely a matter
of persuading a reluctant Buckingham Palace to agree. In no way was this judgment a
‘catalyst… [for] the enactment of the Australia Acts.’ 171
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Western Australian Marine Act 1982 (WA), pursuant to the requirements of the Merchant Shipping Act.
See also Amarantos Shipping Co v South Australia (2004) 89 SASR 438, per Doyle CJ (with whom
Perry and White JJ agreed) at [98] – [100].
167
Kirmani v Captain Cook Cruises Pty Ltd [No 1] (1985) 159 CLR 351, per Gibbs CJ at 368-9;
Wilson J at 394; Deane J at 431-2; and Dawson J at 453.
168
Ibid, per Gibbs CJ at 368-9. However, see the contrary view of Brennan J at 414-5.
169
Ibid, per Deane J at 432.
170
Lindell, above n 103, p 53.
171
Ibid, pp 52-3.
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In conclusion, Kirmani is a most unsatisfactory case. The absence of clear majorities
has left uncertainty as to its application. 172 It also shows the difficulties that arise in
interpreting the Statute of Westminster in a federal context when it was really drafted
to address the position in unitary States. It is evidence of the impracticality in the
British Parliament and Government conferring full sovereignty upon the
Commonwealth of Australia but yet retaining colonial constraints upon the States.
Finally, it shows uncertainty within Australia as to how to treat British law which has
become part of Australian domestic law. Does the fact that its source of enactment
and imposition is British taint the law as ‘foreign’ and activate the external affairs
power in its repeal, or is such law now truly assimilated in our legal structure, making
it ‘Australian’? 173 This is of particular importance in relation to our constitutional
documents, such as the Commonwealth of Australia Constitution Act 1900 and the
Statute of Westminster 1931 or even to State constitutional documents that were
originally enacted by the Westminster Parliament.

172

Lumb, above n 86, at 22; and G Lindell and D Rose, ‘A response to Gageler and Leeming: “An
Australian Republic: Is a Referendum Enough?”’ (1996) 7 PLR 155, at 159.
173
Eg, does the application of a UK law by State legislation, such as the Imperial Acts Application Act
1969 (NSW), mean that the law has a domestic source and that its repeal is no longer an ‘external’
affair?
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CHAPTER 4

The Relationship between the States and the British Crown
between 1931 and 1986
The British role in State affairs after the Statute of Westminster
After the enactment of the Statute of Westminster, the States contended that the
monarch should follow the recommendations of his or her responsible ministers in the
States in relation to matters affecting the States, just as the monarch was advised by
Commonwealth Ministers in relation to Commonwealth matters. The States wanted to
obtain the advantages of Australia’s growing independence as a nation, but maintain
their separate relationship with the Crown, as a means of avoiding subordination to the
Commonwealth Government.

The British Government, however, took the view that the Statute of Westminster did not
affect in any way the status of the States, which remained dependencies of the British
Crown, and therefore retained their quasi-colonial status. 1

The primary constitutional role of the British Government in relation to the Australian
States concerned the appointment and instruction of the State Governors and the advice
to the sovereign to assent to reserved State bills or disallow State laws. The first part of
this chapter considers the extent of British involvement in the appointment, removal and
instruction of State Governors. 2 While the British Government took the view that it
fully retained its constitutional powers with regard to State Governors, it rarely
intervened, and when it did so its intervention usually occurred at the informal level or
in confidential circumstances so that there was no public awareness of its actions. This
led to the growth of a belief amongst Australian governments, academics and
constitutional lawyers that the British Government’s powers had fallen into disuse and

1

UK, Parliamentary Debates, HC, 16 December 1930, col 1037; and the earlier dispute with Mr Lang,
the NSW Premier, as to the effect of the Imperial Conferences: PRO: DO 35/11156/47.
2
British policy in relation to the grant of assent to reserved State Bills is discussed in Chapter 2.
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remained theoretical only. It was generally assumed in Australia that British Ministers
fulfilled a merely formal role in advising the Queen, and did so in relation to State
matters according to the advice of State Ministers. 3 For British Ministers to act
independently of State advice was regarded by some in Australia as a breach in
convention. 4 In contrast, as will be seen below, British Ministers considered
themselves responsible to the Westminster Parliament for their actions in advising the
Queen on Australian State matters and therefore considered themselves obliged to act
independently.

The gulf between these two views of the constitutional relationship between the
Australian States and the United Kingdom became apparent during the 1970s when the
Whitlam Government tested it by pressuring the British Government to terminate its
relationship with the States so that they could be subordinated to the Commonwealth
Government. The second part of this chapter discusses the various attempts of the
Whitlam Government to achieve this end, the response of the British Government, and
the different reactions of the States.

State Governors
Although the Imperial Conferences of 1926 and 1930 changed the status of the
Governor-General and ensured that the Governor-General was appointed upon the
advice of Commonwealth Ministers, 5 these changes did not apply to the status and

3

This view is so entrenched that it continues to be stated as a matter of historical fact. See eg, the
comment made by the Qld Governor, Sir W Campbell, in 1988 that ‘for more than sixty years, the
Monarch would not have contemplated negating the will of a duly elected parliament of a state, and for a
long time the United Kingdom Government has discharged no independent responsibility for the
government of a State’: Sir W Campbell, ‘The Role of a State Governor’, 1988 Endowed Lecture of the
Royal Australian Institute of Public Administration Queensland Division, 22 March 1988, p 2. See also:
J Fajgenbaum and P Hanks, Australian Constitutional Law, (Butterworths, Melbourne, 1972) pp 19-20; R
D Lumb, The Constitutions of the Australian States, (4th ed, UQP, Brisbane, 1977) pp 70-2; and C
Saunders and E Smith, ‘Conventions Associated with the Commonwealth Constitution’, Report of
Standing Committee D to the Executive Committee of the Australian Constitutional Convention,
(Government Printer, Melbourne, 1974) Vol II, Appendix G, para 2.6.1.
4
See eg, the comment by Stokes that communication with the monarch through the British government
was ‘merely a formality and that it would have been a major breach of convention for the British
government to have advised the monarch on a State matter’: M Stokes, ‘Are there Separate Crowns?’
(1998) 20 Syd LR 127, at 133, fn 27.
5
This outcome was against the wishes of the King, who sought the right to appoint as his representatives
persons that were known to him. See: Letter by Lord Stamfordham, BP, to Mr R Howorth, UK Cabinet
Office, 15 July 1930: PRO: CAB 21/361. Some commentators, such as Keith, also found it difficult to
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appointment of State Governors. On 16 December 1930 the Secretary of State, Mr
Thomas, advised the House of Commons that ‘the conclusions of the Imperial
Conference with regard to the appointment of Governors-General of the Dominions do
not apply to the Governors of the Australian States or affect the constitutional position
in relation to them’. 6 State Governors continued to be appointed upon the advice of
British Ministers.

As discussed in Chapter 2 there had been an ongoing dispute with the States about
whether the Governor should be appointed from Britain, or whether the office could be
fulfilled by a local candidate. The significance of the nationality of the Governor
reflected the deeper constitutional issue of whether the Governor was a representative of
both the Queen and the British Government in Australia, or whether the office of
Governor was an Australian office, filled by a person who was advised by local
responsible Ministers. The nationality of the Governor was symbolic of the
independence of the States, first from the United Kingdom, and during a later revival of
British appointees as Governors in Western Australia, the independence of the States
from the Commonwealth.

The first Australian-born Governor was Sir John Northcott who was appointed
Governor of New South Wales in June 1946, followed shortly afterwards by the
appointment of Sir John Lavarack as the first Australian-born Queensland Governor in
1946 and Sir James Mitchell in Western Australia in 1948. 7 Many have regarded the
appointment of Sir John Northcott as the turning point at which the States gained
independence from the United Kingdom and State Ministers began to advise the Queen
through the medium or the ‘channel of communication’ of the British Foreign
Secretary. 8 As will be seen below, this was not the case.

adjust to such a change: A B Keith, The Sovereignty of the British Dominions (Macmillan & Co Ltd,
London, 1929), p 249.
6
UK, Parliamentary Debates, HC, 16 December 1930, col 1037.
7
The first Australian-born Governors were appointed in South Australia in 1968, Tasmania in 1973 and
Victoria in 1974.
8
See eg: Fajgenbaum above n 3, pp 19-20.
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The appointment of the first Australian-born State Governor

In the 1930s, the British approach to the question of Australian Governors was that such
a change should not be made until all the States were agreed and there was broad public
support for it. 9 After World War II, the British attitude changed. There was no longer a
stated objection to the appointment of Australians as State Governors, but rather a
commitment to find the ‘best man for the job’ which still, in effect, meant a British
Governor, as the British Government regarded the qualifications of British candidates
more highly.

In 1945, therefore, when the NSW Premier, Mr McKell, recommended an Australian to
be appointed as Governor of the State, the British Secretary of State stressed that it was
his constitutional responsibility to recommend ‘the most suitable man’ having regard to
the qualifications required, and that he would have to weigh the qualifications suggested
by the Premier against those of persons that might be suggested from London. 10 The
candidate proposed by Mr McKell was dismissed as ‘scarcely [the] calibre of man we
ought to appoint’. 11

Mr McKell responded by suggesting that the Imperial Conferences might have effected
a change in the relationship between the States and the United Kingdom. He noted:
In your earlier telegram of the 5th September last, you stated that it is your
constitutional responsibility to recommend to His Majesty the name of the
person who is to be appointed as Governor. It has been suggested to me that the
principle enunciated in that statement may now be obsolete and that as a logical
consequence of the declarations made at the Imperial Conference of 1926 and of
1929-30, when taken in conjunction with the doctrine that the States of Australia
are co-equal in Constitutional Status with the Commonwealth of Australia, the
privilege and the responsibility of advising His Majesty on the appointment of a
9

See the detailed discussion in Chapter 2.
Cable from Lord Addison, via the Lieutenant-Governor, to Mr McKell, 5 September 1945: NSW SRO:
SZ102.1. Copies of the most relevant correspondence from this NSW State Records Office file are also
included in: V Kelly, A Man of the People, (Alpha Books, Sydney, 1971) pp 121-145.
11
Cable from Lord Addison, via the Lieutenant-Governor, to Mr McKell, 19 October 1945: NSW SRO:
SZ102.1.
10
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Governor for an Australian State is now, on strict constitutional principles,
vested in His Majesty’s Ministers of State in and for the State concerned. I
would like to make it clear, however, that at the present stage I do not desire to
raise discussion or controversy on this point. 12

The Secretary of State, Lord Addison, rejected Mr McKell’s suggestion that the
conventions had changed, stating ‘it is undoubtedly at present a responsibility attaching
to [the] Secretary of State for Dominion Affairs to advise His Majesty in the matter of
these appointments’. 13 The next British tactic was to reject as unsuitable all the
candidates proposed by Mr McKell, except for Lieutenant-General Northcott, who was
known to be unavailable because he was Commander of British Commonwealth Forces
in Japan. The Secretary of State then recommended the appointment of the Queen’s
brother, the Hon Michael Bowes Lyon as the next Governor. 14 Mr McKell responded
that this suggestion was unacceptable. 15

Mr McKell sought the support of his fellow Premiers in a demand for the same
conventions as were applicable to the Governor-General, but he did not receive it.
Officers in the Dominions Office later noted gleefully that this was a ‘decided slap in
the eye’ for Mr McKell, but at the same time recognized that in the future they would be
‘playing a lone hand’ on the issue, as continuing State support for the existing
convention could not last long. 16 Meanwhile, Lord Addison stated that he would be
prepared to support the appointment of Lieutenant-General Northcott when he could be
made available. 17 He was appointed Governor by Letters Patent signed by the King on
4 June 1946 and took the oath of office on 1 August 1946.

The controversy over the appointment of the Governor of New South Wales was also
the subject of correspondence between the Commonwealth Prime Minister, Mr Chifley,
and the British Prime Minister, Mr Attlee. Mr Attlee, in support of his Secretary of
State, described the constitutional position as follows:
12

Cable from Mr McKell, via the Lieutenant-Governor, to Lord Addison 1 November 1945: ibid.
Cable from Lord Addison, via the Lieutenant-Governor, to Mr McKell, 19 November 1945: ibid.
14
Cable from Lord Addison, via the Lieutenant-Governor, to Mr McKell, 21 January 1946: ibid.
15
Cable from Mr McKell, via the Lieutenant-Governor, to Lord Addison, 18 February 1946: ibid.
16
DO, Internal Working Papers, PRO: DO/35/1115/505/6.
17
Cable from Lord Addison, via the Lieutenant-Governor, to Mr McKell, 21 February 1946: NSW SRO:
SZ102.1.
13
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[I]t is clear that the Secretary of State would always attach great weight to the
views of the Premier as regards the candidate to be selected as Governor and
that he would in no circumstances submit to the King a name which was
unacceptable to the Premier. But it is the constitutional responsibility of the
Secretary of State to recommend to His Majesty the name of the person to be
appointed, and his sole object must be to submit whom he regards as the most
suitable man for this important office which represents the link between the
Crown and the State. 18

The position was therefore that the State effectively had a power of veto, but so did the
British Government. A person could only be appointed Governor if the Secretary of
State was prepared, in his or her individual discretion, to support the appointment.

Policy and procedure for appointing State Governors 1946-1986

Although Governors are appointed ‘at pleasure’ and legally hold office until such time
as their commission is terminated (which in practice usually occurs through the
appointment of a new Governor), convention dictates that Governors are appointed for a
specific term, not exceeding five years. This term is agreed upon between the Governor
and the Premier. If it is shorter than five years, the Governor’s term may be extended
up to the five year limit informally through a further agreement with the Premier. Any
extensions beyond the initial five year limit must be approved by the Queen. 19

The Foreign Office stressed, in 1968, that the constitutional responsibility to
recommend the name of the appointee was that of the Secretary of State for Foreign and
Commonwealth Affairs. It noted that it was open to him to reject any candidates he
might consider unsuitable. The Premier of an Australian State had ‘no constitutional
right to advise Her Majesty either on this or any other matter or even to claim that his

18

Letter by Mr Attlee to Mr Chifley, 6 March 1946: ibid.
Memorandum by Mr Hewitt, UKHC, Canberra, to Mr Hime, FCO, 14 December 1976, commenting on
an article by Professor Sawer in the Canberra Times, 8 December 1976, noting that there was no need to
extend Sir C Hannah’s term, because he had been appointed at pleasure: UKG FWA 012/548/2/76 Prt B.

19
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recommendation should be brought to Her notice.’ 20 Moreover, the Foreign Office
stated that the appointment of Governors was not made by the Queen of Australia, but
by the Queen of the United Kingdom. 21 The office of Governor was constituted by
Letters Patent under the Great Seal of the Realm and under the Royal Sign Manual and
Signet, countersigned by the Foreign Secretary and under Her Majesty’s United
Kingdom Style and Titles.

The status of State recommendations was confirmed in 1973, where it was noted in a
Foreign Office Memorandum on the current practice of appointing State Governors
that:

In practice, the Secretary of State seeks the views of the State Government
through the outgoing Governor, before making any recommendation. But he is
not bound to follow their advice. 22
While the suggestions of State Premiers were ‘normally accepted without question’ 23
occasions did arise where the British Government took an independent view. 24 In order
to avoid the embarrassment involved in any formal act which rejected the
recommendation of a State Premier, the procedure for appointment was dealt with first
by an informal approach by the State, at which time the British Government could raise
its concerns or express its approval, before the State passed on its recommendation.
This meant that inappropriate choices could be scuttled at the informal stage without
giving rise to ‘constitutional’ issues. As there was no public rejection of State
candidates, an assumption grew that the convention was now that State Governors were
appointed on the recommendation of the States through the formal channel of the
British Government. 25 The reality was different, but was masked by the levels of
20

Memorandum by Mr Parry, FCO Legal Adviser, to Mr Martin, FCO, 19 February 1968: PRO: FCO
49/134.
21
Ibid.
22
Draft Memorandum on the Australian States, June 1973: PRO: FCO 24/1648. See also:
‘Memorandum on Certain Constitutional Questions on the Position of Governor of Australian States’,
FCO, 1974: PRO: FCO 24/1932.
23
Memorandum by Mr McEntee, Cth Co-ordination Dept, to Mr Wall, FCO, 18 November 1981: PRO:
FCO 24/1037.
24
For two instances, see the failure to extend Sir C Hannah’s appointment as Qld Governor in 1976 and
the failure to appoint a former Tas Premier as Governor in 1958, both of which are discussed below.
25
See eg, the view of Sir W Campbell that ‘it appears that, at least since the end of World War II, this
convention [that Governors are appointed upon local advice] became established as a right in the states of
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‘formality’ involved and the secrecy of the communications between the States and the
British Government.

Bogdanor has noted that there has been ‘no occasion when the queen has refused to
accept a request to appoint or dismiss a governor-general’ 26 but that she might be
justified in doing so in order to save the constitution or prevent the subversion of the
democratic system of government. 27 While this might be the case, the position was
certainly different in relation to the States. As will be seen below, the Queen has
refused to extend the appointment of a State Governor, and her British Ministers have
also scuttled proposed appointments, on grounds far less serious than those suggested
above.

The Appointment of the Tasmanian Governor in 1958-9

In 1958 the then Premier of Tasmania, Mr Cosgrove, who was over 70 years old and
towards the end of his political career, proposed that he should retire as Premier and be
appointed Governor. The retiring Governor of Tasmania, Sir Ronald Cross, was
concerned and raised the matter informally with British authorities. The Secretary of
State asked the Governor to convey to the Premier a message to the following effect:

I had heard various rumours and seen a number of press reports about the
Governorship. I assumed and hoped there was nothing in them as he would
surely realize as well as I the absolute undesirability and indeed impropriety of
anyone of any Party who had only just left active local politics being appointed
to the office of Governor in any (repeat any) State. I could not possibly put such
a proposal to The Queen. Because of the rumours that were circulating, I felt I
should let him know at once in complete confidence my thoughts on this.’ 28
Australia.’: Campbell, above n 3, p 3. See also: A C Castles, ‘Limitations on the Autonomy of the
Australian States’ [1962] Public Law 175, at 179; Fajgenbaum above n 3, p 19; G Sawer, The Australian
Constitution, (AGPS, Canberra, 1975), p 71; Lumb, above n 3, p 70; L J M Cooray, Conventions, The
Australian Constitution and the Future (Legal Books, Sydney, 1979), p 91 and 99-100; and G Winterton,
‘The Acquisition of Independence’ in R French, G Lindell and C Saunders, Reflections on the Australian
Constitution (Federation Press, Sydney, 2003), p 39.
26
V Bogdanor, The Monarchy and the Constitution, (Clarendon Press, Oxford, 1995), p 285.
27
Ibid, p 286.
28
Telegram to the Tas Governor from the Secretary of State, 24 March 1958, a copy of which is on:
UKG FWA 030/1/76 Prt A. Note, however, that the NSW Premier, Mr McKell, moved directly from that
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The Governor passed this message to the Premier who said that he would repeat it to the
Cabinet and that he felt it would end all argument. He also advised that he wanted a
distinguished Australian-born civilian for the post of Governor. The candidature of the
Premier was not raised again. 29

Interestingly, the British Prime Minister, Mr Macmillan, raised this matter informally
with the Commonwealth Prime Minister, Mr Menzies, even though Commonwealth
Ministers had no right to comment upon the appointment of State Governors. Mr
Menzies advised that in his view it was highly undesirable to say the least for a former
State Premier to be appointed as Governor of his own State, especially if he had only
recently retired from active political life. Mr Menzies noted that this was even more
relevant in Tasmania because of the system of proportional representation, 30
presumably because of the increased likelihood of minority governments. Mr
Macmillan agreed, noting that while full account is taken of the Premier’s views in the
appointment of a Governor, if a Premier were to put forward a candidate who was
‘entirely unsuitable, then United Kingdom Ministers would feel justified in saying they
could not submit that name to the Queen. He observed that this had happened on
several occasions. 31

Mr Cosgrove resigned from office on 25 August 1958 and was replaced as Premier by
Mr Reece. The Tasmanian Branch of the Australian Labor Party had, in 1957,
instructed the Tasmanian Government to ‘appoint’ an Australian as Governor. The
Government struggled to find a suitable Australian candidate. It apparently asked the
Chief Justice of Victoria, but he declined to have his name put forward. 32 The

office to Governor-General in 1947 on the recommendation of Mr Chifley, to the objection of Mr
Menzies who was then in opposition. Note also the short transitions of Sir Paul Hasluck and Mr Bill
Hayden from Government Ministers to Governor-General.
29
Letter by UK PM, Mr Macmillan, to Cth PM, Mr Menzies, 3 April 1958: ibid.
30
See the references to Mr Menzies’ letter in: Letter by Mr Macmillan to Mr Menzies, 3 April 1958:
ibid.
31
Letter by Mr Macmillan to Mr Menzies, 3 April 1958: ibid.
32
Letter by Sir S Burbury, Tas Administrator, to Sir G Laithwaite, CRO, 20 November 1958: NAA: A
12007/19.
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Administrator of Tasmania, Sir Stanley Burbury, who was the Tasmanian Chief Justice,
favoured an English appointment. 33

The Tasmanian Premier suggested the appointment of an Australian citizen, LieutenantGeneral Sir Henry Wells. 34 The Secretary of State responded that he recognized the
service, standing and experience of Sir Henry Wells but desired to put forward other
names as he attached so much importance to Tasmania obtaining a Governor with wide
experience of the highest possible quality wherever he comes from. He then suggested
four British candidates, listing their qualities, which included in the case of one
candidate, having a ‘charming wife who is a sister of G O Allen the English cricket
captain’. 35 The Tasmanian Premier responded that he appreciated the high merit of
these persons, but that he still preferred the appointment of an Australian citizen and
asked that Sir Henry Wells be included in any recommendations submitted to the Queen
and favourably considered for the appointment. 36 By this stage, however, Sir Henry
Wells was fed up with waiting while these negotiations occurred and withdrew his
name from consideration so he could take up another offer of employment. 37 The
Tasmanian Premier gave up on his quest for an Australian Governor and recommended
that an appointment be made from amongst those persons proposed by the Secretary of
State, with his preference for Lord Rowallan. 38

Lord Rowallan was appointed. The same problem arose again in 1962 when it was time
to nominate his replacement. Lord Rowallan noted that while the Premier was still
bound by his Party’s resolution, he realized from experience that it was ‘virtually
impossible at the present time to find a suitable Australian who would be willing to
have his name submitted.’ 39 His compromise was to nominate Sir Charles Gairdner,

33

Letters by Sir S Burbury, Tas Administrator, to Sir G Laithwaite, CRO, 20 November 1958 and 1
December 1958: ibid.
34
Letter by Tas Premier, Mr Reece, to Sir S Burbury, Tas Administrator, 27 November 1958; and Letter
by Sir S Burbury, to Lord Home, 1 December 1958: AOT: GO 79/1/89-80S; and NAA: A 12007/19.
35
Letter by Sir S Burbury, Administrator, to Mr Reece, Tas Premier, 28 February 1959: AOT: GO
79/1/89-80S.
36
Letter by Mr Reece, Tas Premier, to Sir S Burbury, Administrator, 11 March 1959: AOT: GO
79/1/89-80S; and NAA: A 12007/19.
37
Letter by Sir W Slim, G-G, to Sir S Burbury, Tas Administrator, 26 March 1959, about his meeting
with Sir Henry Wells on 16 March: NAA: A 12007/19.
38
Letter by Sir S Burbury, Tas Administrator, to Secretary of State, 24 March 1959: AOT: GO 79/1/8980S.
39
Letter by Tas Governor to Secretary of State, 4 July 1962: ibid.
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who was the (British) Governor of Western Australia. British Governors continued to
be appointed in Tasmania until 1973 when Sir Stanley Burbury, who had by then
overcome his objection to Australian Governors, became the first Australian-born
Governor of Tasmania.

The term of appointment of the Queensland Governor, Sir Colin Hannah

Sir Colin Hannah, an Australian, was appointed Governor of Queensland in 1972. He
embroiled himself in controversy by making political comments criticizing the Whitlam
Government in October 1975. 40 This resulted in an outcry that he had breached the
requirement of political impartiality of vice-regal representatives. 41 His breach of
convention was exacerbated by the politically charged times, in which the Senate was
deferring Supply Bills, and by the fact that as State Governor, Sir Colin might be called
upon to issue the writs for a half-Senate election as a means of breaking the political
deadlock in the Commonwealth Parliament. 42

The Queensland Leader of the Opposition, Mr Burns, petitioned the Queen for the
removal of Sir Colin Hannah as Governor. He noted the sensitive constitutional
position and the possibility that the Governor would be called upon to issue a writ for a
half-Senate election. He was concerned that the Governor’s personal political feelings
might influence his action. 43 His petition was referred by the Queen to the Foreign
Secretary in October 1975 and was given serious consideration. 44 Three options were

40

In these comments Sir Colin deplored the ‘fumbling ineptitude’ of the Whitlam Government that had
put Australia in its current economic state, and supported the views of a previous speaker who had
criticized the Whitlam Government. See a copy of his speech in: UKG: FWA 1/7/75 Prt B. See also: C
A Hughes, The Government of Queensland, (UQP, St Lucia, 1980) pp 195-6.
41
Note that this was not the first time a Governor had been criticized for partisan comments. In May
1931 the WA Premier, Sir J Mitchell, criticized the Governor, Sir W Campion, for making comments
critical of the Government which could have jeopardized its ability to raise an important loan:
Correspondence between the WA Premier and Governor, 30 April and 2, 3 and 6 May 1931: WASRO
5761/1932/83. See also the criticism of Vic Governors in 1902 and 1903 for partisan comments: A S
Morrison, The Role of the Governor in Constitutional Issues in Queensland, Victoria and New South
Wales, 1901-1925 (unpublished thesis, University of London, 1983), p 286.
42
Memorandum by Mr Barder, UKHC, Canberra, to Mr Bevan, FCO, 17 October 1975: UKG FWA
14/1/75 Prt F.
43
Letter by Mr Burns, Qld Opposition Leader, to Sir M Charteris, 16 October 1975: UKG: FWA 1/7/75
Prt B.
44
Memorandum by Mr Bevan, FCO, to Mr Barder, UKHC, Canberra, 28 October 1975: UKG FWA
14/1/75 Prt F. See also a copy of letter by the Queen’s Private Secretary to Mr Burns, extracted in:
Queensland, Parliamentary Debates, LA, 7 December 1976, at 2173.
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canvassed: (1) do nothing; (2) reprimand the Governor; and (3) remove the Governor. 45
Options (1) and (2) were not considered sufficient to support the maintenance of the
‘principle of vice-regal impartiality’. 46 The problem with (3) was that it was initially
considered 47 that convention required consultation with the State Premier, who would
undoubtedly support Sir Colin and advise against dismissal. Unilateral action by a
British Minister in dismissing a Governor was considered likely to give widespread
offence in Australia and potentially damage relations with Australia. Officials therefore
concluded that ‘the choice is between doing nothing and engineering Sir Colin
Hannah’s resignation and this means, in practice, the latter’. 48 They thought this would
best be done by the exertion of pressure from Buckingham Palace.

Sir Martin Charteris, declined the invitation to pressure Sir Colin. He noted that as the
Queen’s Private Secretary he could only act upon her instructions, and that if he were to
pressure Sir Colin to resign, this would draw Her Majesty into the dispute. He
concluded that the only proper course would be to follow the strict constitutional
rules. 49

In the meantime, Mr Whitlam advised the Queen, in her capacity as the Queen of
Australia, to remove from the Queensland Governor his dormant commission to act as
Administrator in the Governor-General’s absence. 50 The Queen did so on 24 October
1975. 51 The Queensland Premier, Mr Bjelke-Petersen, reacted by defending Sir Colin
in a Ministerial Statement in the Queensland Parliament. He observed that while
recommendations concerning the dormant commissions of Commonwealth
Administrators are made by the Commonwealth Government, ‘appointments to the
45

Memorandum by Mr Bevan, FCO, to Mr Male, FCO, 23 October 1975: UKG: FWA 1/7/75 Prt A.
Letter by Mr Fergusson, FCO, to Sir M Charteris, BP, 28 October 1975: ibid.
47
Lord Goronwy-Roberts, Minister of State, FCO, later took the view that there was no need to consult
the Premier concerning disciplinary action against a Governor. The obligation was simply to keep the
Premier informed. He concluded that neither the Queen nor the British Government should be prevented
from taking disciplinary action against a Governor by the refusal of a Premier to accept it: Note by Mr A
Galsworthy, 30 October 1975: ibid.
48
Letter by Mr Fergusson, FCO, to Sir M Charteris, BP, 28 October 1975; and Memorandum by Mr
Bevan, FCO, to Mr Male, FCO, 23 October 1975: UKG: ibid.
49
Letter by Sir M Charteris, BP, to Mr Fergusson, FCO, 31 October 1975: ibid.
50
Letter by Mr Whitlam to Her Majesty the Queen, undated (received by BP 23 October 1975), UKG:
FWA 1/7/75 Prt B.
51
Revocation of Sir Colin Hannah’s Dormant Commission, 24 October 1975: ibid. See also: Cth, Prime
Minister, Press Release, 26 October 1975, and: E G Whitlam, The Truth of the Matter, (Penguin Books,
Melbourne, 1979), p 70.
46
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position of Governor of Queensland are made by Her Majesty on the recommendation
of the Government of Queensland’. 52 This showed his lack of understanding of the
substantive role played by the British Government in such appointments.

The Premier then addressed Sir Colin’s future as Governor stating: ‘I indicate now that
such is my Government’s confidence in Sir Colin that we intend initiating the
appropriate action to have the question of an extension of his term submitted to the
Queen for Her Majesty’s approval.’ 53 Sir Colin’s term as Governor was to expire in
March 1977, thus an announcement of an extension was somewhat premature. This
added a further complexity to the issues. If nothing were done immediately, it would
have been difficult for the British Government to argue in two years time that Sir Colin
was no longer fit to be Governor for a further term. 54 The Governor-General, Sir John
Kerr, intervened by suggesting that the need for ‘disciplinary action’ could be satisfied
by making it clear that Sir Colin’s appointment would not be extended, while avoiding
the dangers of any more direct involvement of the Queen in Australian affairs.55
Indeed, the Governor-General’s office may well have advised the Queensland Premier’s
office, at the behest of Buckingham Palace, that no extension would be acceptable.56

Nonetheless, on 10 November 1975, Mr Bjelke-Petersen wrote to Sir Colin informing
him that the Government had decided to invite him to accept another term of office. 57
On the unpropitious date of 11 November 1975, Sir Colin advised the Premier that
subject to Her Majesty’s approval, he would be honoured to accept the invitation to
serve for a further term of 3 years. 58 The same day he wrote to the British Foreign
Secretary seeking an extension of his term of office for a further three years, to 1980.

It was obvious to all involved that the Queensland Premier wanted to use the Queen’s
approval of the extension of Sir Colin’s term of office as a political weapon in support
of Sir Colin and against the Whitlam Government. The British Government looked
52
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with disfavour both upon Sir Colin’s deliberate involvement of himself in party politics
and his support for the Premier’s attempt to involve the Queen in the political
controversy by extending his term at that time. Sir Colin was asked to explain his
conduct. 59 The Premier was not asked for his views, although he gave them on 21
November 1975, giving his support for Sir Colin and arguing that the petition by Mr
Burns was no more than an attempt to attract publicity. 60

Sir Colin responded to the Foreign Secretary’s request on 19 November 1975,
confirming that he had made the remarks attributed to him, but arguing that what he had
said merely reflected the view of many Queenslanders and that it was expected of him
to alleviate their concerns. 61 His response was regarded as ‘defiant’ and ‘unapologetic’,
and his actions in involving himself in political controversy were considered
‘deliberate’. 62 While the publicity attending the revocation of his dormant commission
was seen as diminishing the potential damage to the principle of vice-regal impartiality,
British Ministers were concerned about the ‘danger in pulling too many punches’. 63

However, events had intervened with the dismissal of the Whitlam Government by Sir
John Kerr. This led British officials to defer their decision on the fate of Sir Colin until
after the ensuing Commonwealth election. They noted that their decision would be
affected by the outcome of that election and by the controversy concerning the viceregal role. 64 Once the outcome of the election was known, it was observed by British
officials that Mr Fraser would not be calling for the Governor-General to resign, and
there would be a ‘howl of protest’ if Sir Colin was dismissed but Sir John remained in
office, given his more significant intervention in domestic politics. 65

British officials were not only concerned about the political reactions to their actions at
the Commonwealth level. They were also concerned about how Mr Bjelke-Petersen
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would react if Sir Colin Hannah were dismissed or forced to resign. Officials in the
British High Commission in Australia argued that Mr Bjelke-Petersen would blame the
party motives of British Ministers and might resign and campaign on the issue at an
election. They concluded that the overwhelming likelihood was that he would win.
Once re-elected, it was argued, he would seek to have Sir Colin reinstated. The incident
would damage the United Kingdom’s standing and economic interests in Queensland.
Thus, they advised, a compelling reason was needed to dismiss Sir Colin.66

On 6 January 1976, the Queen’s Private Secretary, Sir Martin Charteris, was advised
that the turn of events had decided the British Government against the dismissal of Sir
Colin Hannah. The following factors were cited as playing a role in this decision:

x

the revocation of Sir Colin’s dormant commission to be Administrator of the
Commonwealth had been seen publicly as a well-earned royal rebuke;

x

the petition from the Federal Australian Labor Party did not call for Sir Colin’s
dismissal;

x

the Governor-General, Sir John Kerr, had suggested that refusing to extend Sir
Colin’s term would be sufficient punishment; and

x

the dismissal of Sir Colin would involve the Queen in the existing constitutional
crisis in Australia. 67

The likely consequences of dismissing Sir Colin in the midst of the constitutional
controversy flowing from the dismissal of the Whitlam Government were described as
follows to Sir Martin Charteris:

[It] would cause a major row, which would inevitably involve Her Majesty, if
we were to seek to bring about Sir Colin Hannah’s removal from office on the
grounds that he had “stepped down from his pedestal” at a time when it would
seem the majority of Australians approve of and wish to see remain in office a
Governor-General who – as far as the man in the street is concerned – has
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involved himself much more deeply and spectacularly in the Australian political
arena. 68

It was therefore proposed not to dismiss Sir Colin, but to issue a rebuke to him and to
refuse, at that time, to extend his commission for three years, as requested. Sir Martin
responded that the Queen approved of the general line proposed by the Foreign
Secretary concerning Sir Colin Hannah, but proposed changes to the letter concerning
the terms of the rebuke to be sent to him. 69

The newly formed Liberal Commonwealth Government attempted to support Sir Colin
by suggesting that his dormant commission ought to be restored. However, Sir Martin
Charteris advised the Official Secretary to the Governor-General of the terms of the
proposed rebuke to Sir Colin and suggested that it would be most unfortunate if at the
same time the Queen were to be advised by the Commonwealth Prime Minister to
restore the dormant Commission. The Official Secretary then observed that he was
confident it would be possible to hold up a formal request for the restoration of the
dormant commission for some time to come. 70 It was, in fact, not restored.

The Foreign Secretary wrote to Sir Colin Hannah on 16 January 1976, asking him to
advise Mr Burns and other petitioners that Her Majesty had accepted the advice of the
Foreign Secretary that no action be taken on the petitions. Sir Colin was instructed that
‘no publicity on the part of the Government of Queensland should be given to these
messages’. Further, the letter included the following statement:

I must also inform you that Her Majesty considers that your remarks on 15
October were not in keeping with the convention of regal and vice-regal
impartiality which her Majesty and Her representatives traditionally observe. In
these circumstances, I have not submitted to Her Majesty The Queen the
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request, submitted in your despatch No 24 of 11 November, that your term of
office be extended for a further period of three years from March 1977.71

The Queensland Government again raised the issue of the extension of Sir Colin’s term
of office in May 1976. 72 British officials were unsympathetic. One noted that the
request for the extension in November 1975 was ‘deliberately provocative’ and
designed to extract a decision which could be ‘flaunted as a defiant answer to public
criticism’. He concluded that the ‘Governor and Premier only have themselves to
blame that the recommendation was turned down’. 73 Another official observed that
both the Governor’s and the Premier’s behaviour were ‘inexcusable and quite
incompatible with their professed desire to uphold the Crown’. He continued by
commenting on the constitutional position, noting:

But a further important consideration is that Mr Bjelke-Petersen does not yet
seem to have understood – despite what Lord Goronwy-Roberts said to him and
Sir Charles Court in January last year – that Ministers here take very seriously
their duty to protect the Crown from embarrassment; and that they do not just
rubber-stamp whatever proposals State Governments, for their own selfish
reasons, may choose to put forward, but exercise independent judgment in
performing their constitutional duty to advise the Crown. The action proposed
should be a salutary lesson to Mr Bjelke-Petersen. 74

Indeed, as noted above, Mr Bjelke-Petersen had not fully understood the role of the
British Government with respect to such State recommendations. He later remarked
that he had not realized, until Sir Colin’s extension was rejected, that the British
Government ever had any input into the decision to appoint or extend the term of a State
Governor. 75
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The British Government was so concerned by Mr Bjelke-Petersen’s attempts to
manipulate the political situation that officials warned that the Government ‘must,
however, be prepared for, and be ready to resist, any attempt by Mr Bjelke-Petersen to
nominate a British-born Governor to succeed Sir Colin, since such a move would
undoubtedly be intended as another political gesture.’ 76 Thus the British Government
was prepared to intervene again to veto any proposal of a British-born Governor.
The Queensland Premier was advised in June 77 and again in July 1976 when he raised
the matter in person with Lord Goronwy-Roberts 78 that the decision was irreversible
and that Sir Colin’s term would not be extended. It was not until December 1976 that
the refusal by the British Government to advise the Queen to extend Sir Colin Hannah’s
term as Governor was leaked to the media and appeared on the front pages of Australian
newspapers. 79 As the Queensland Premier had known about this decision for some
time, it was presumed that he only leaked it later in 1976 for political reasons.80

Newspapers reported the Premier as stating that he would be ‘astounded and
disappointed if the British Labor Government failed to display its respect for [the
Queen’s] prerogative’. He was quoted as saying that he would regard such a decision as
an ‘insult to the people of Queensland’. 81 He made much of the fact that the decision
was taken by a British Labor Government. The Courier Mail reported that the
‘Queensland Government is hoping that the British Government which has a majority of
one, will be defeated by the Conservatives to enable the reappointment of Sir Colin’. 82

Press reports suggested that the Queensland Cabinet had decided to fight on in favour of
Sir Colin Hannah, although Sir Colin was reluctant to stay on as Governor if it would
lead to him being formally sacked. 83 This caused concern in the British Government

76

Memorandum by Mr Stewart, FCO, to Lord Goronwy-Roberts, 4 June 1976: UKG FWA 030/1/76 Prt
A.
77
Memorandum by Mr de Courcy Ireland, FCO, to Mr Martin, FCO, 17 June 1976: ibid.
78
Record of meeting between Lord Goronwy-Roberts and Mr Bjelke-Petersen, 15 July 1976: ibid.
79
‘Queen may have to sack Hannah’, Courier Mail, 4 December 1976; ‘UK Labor blocks Queensland
Governor’, The Age, 4 December 1976.
80
Memorandum by Mr Dudgeon, FCO to Mr Hewitt, UKHC, 9 December 1976: UKG FWA
012/548/2/76 Prt B.
81
‘British “veto” on Hannah would be an insult – Joh’ Courier Mail, 6 December 1976.
82
‘Queen may have to sack Hannah’, Courier Mail, 4 December 1976.
83
‘State to Fight, but Doubt on Sir Colin’, Courier Mail, 7 December 1976.

124
that Mr Bjelke-Petersen might not nominate a new Governor, leaving Sir Colin to
continue in office as his appointment was technically ‘at pleasure’. 84 The Queensland
Government later advised the United Kingdom that Sir Colin Hannah would definitely
retire in March 1977 and that it intended to recommend a replacement. 85

The aftermath of the Sir Colin Hannah affair

The former Prime Minister, Mr Whitlam, contacted the British High Commissioner, Sir
Donald Tebbit, upon hearing the news of the refusal to extend the term of Sir Colin
Hannah. He recorded his delight in the attitude of the British Government in this
regard, and encouraged it not to back down. Mr Whitlam noted that he had not given
the British Government any advice concerning the renewal of Sir Colin’s commission
when he was Prime Minister. He observed that he could have raised it with the British
Prime Minister, Mr Wilson, but did not want to appear to be running to another
Government about a constitutional matter in Australia. 86 British officials regarded
these comments as being a bit much. They noted that a Commonwealth Prime Minister
has no right or standing to advise the British Government about the appointment or
removal of State Governors. They further commented on the irony of Mr Whitlam
claiming credit for not wanting to be seen as running to another Government about an
Australian constitutional matter when he spent ‘a fair part of his time and energy as
Prime Minister in trying to persuade the British Government to pull his own
constitutional coals out of the Australian fire for him.’ 87

On 7 December 1976, the new Prime Minister, Mr Fraser, was asked a question about
whether the Queen of Australia or the Queen of the United Kingdom decides who is to
be the Governor of an Australian State. Although he did not answer that question, he
observed that the States had traditionally communicated with the Palace though the
British Government but that if the State Governments wished to change these
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arrangements so that they communicated through the Commonwealth Government, it
would be only too delighted to assist. 88

Editorials in newspapers from other States expressed concern about what the affair
showed of the existing constitutional relationship between the States and the United
Kingdom, rather than the personalities involved. An editorial in the Victorian paper,
The Age, concluded as follows:

It is none too often that this newspaper finds itself in sympathy with Mr. BjelkePetersen, still less on constitutional matters, but on this occasion we feel
impelled to say he seems to have been given the wrong end of the pineapple.
We view the Hannah affair as an issue of principle rather than of personality.
To us, part of that principle is that the reappointment of Sir Colin should be a
matter between the Queen and the Queensland Government, not one in which
the British Government can arbitrarily close the door between the two
principals. If this is the machinery, it is time someone got rid of it. 89

The British Government decided to make a statement setting out the United Kingdom’s
role in relation to the Australian States by way of an answer to a parliamentary question
in the Westminster Parliament. A copy of the proposed answer was sent in advance to
the Commonwealth Prime Minister, Mr Fraser, who approved it. The British High
Commissioner in Australia, Sir Donald Tebbit, was asked to convey to Mr Fraser the
United Kingdom’s ‘strong wish to be freed of the anachronistic constitutional link
which [it retained] with the Australian States’ and to ask him what further steps he had
in mind to ascertain the wishes of the State Governments. 90 Sir Martin Charteris, the
Queen’s Private Secretary, requested the inclusion in the instructions to Sir Donald
Tebbit of a reminder that no arrangement which gave the States direct access to the
Queen would be acceptable as this might lead to Her Majesty receiving contrary advice
in Australian matters from two different authorities. 91
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On 21 December 1976, the Foreign Secretary, Mr Crosland, answered the parliamentary
question by explaining that British Ministers remained responsible for advising the
Queen on matters relating to the States and noted that if Australians wished to change
this position, the British Government would not stand in their way. 92 The briefing for
press officers noted that if asked, they should reply that the Commonwealth
Government was not consulted on the matter of Sir Colin’s term of office as it had no
locus standi in the matter. 93

Reactions to the Sir Colin Hannah affair

The most notable aspect of the Sir Colin Hannah affair is that the action of the British
Government in refusing the extension of his term of office became public knowledge.
If it had not been leaked, for political reasons, by the Queensland Government, it would
have remained confidential 94 and the active role taken by the British Government would
have remained unknown. As it is, the Sir Colin Hannah affair is generally described by
academics and commentators as an aberration from the general rule that the Foreign
Secretary merely acted as a channel of advice from the States to the Queen. 95 Some
commentators believed so strongly in the application of this ‘convention’ that they felt
compelled to speculate upon other possible explanations. Cooray suggested that
perhaps the Queensland Premier ‘in his inimitable style was trying to gain some
political mileage by making a vague allegation’, or perhaps the Queen acted upon
Commonwealth advice which conflicted with the State advice. 96 D P O’Connell even
suggested that the decision not to extend Sir Colin’s term might have been made by the
Queen personally, rather than on the advice of British Ministers. 97 The absence of other
public examples of British interference in State constitutional matters meant that this
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one case was regarded as an anomaly and did not cause most writers to reconsider their
understanding of existing constitutional relations.

It was a different matter, however, for those involved in government. There were wideranging responses to the Sir Colin Hannah affair from the States to Buckingham Palace
itself. Amongst some States there was a high level of suspicion that the British
Government had acted upon the advice of the previous Commonwealth Government in
refusing to extend Sir Colin’s term of office. This suspicion lingered. In 1980 a
Queensland official raised with British officials the Queensland Government’s concern
that the British Government had bowed to Commonwealth pressure in relation to Sir
Colin. British officials recorded of the meeting:

He asked, apparently hypothetically, what would happen if Queensland wished
to appoint Sir John Kerr as Governor, and if by that time there was a Labor
Federal Government. We made vague and non-committal noises and squirmed
uneasily in our chairs. 98

This same example of the appointment of Sir John Kerr as the Governor of Queensland
was used later in June 1983, apparently by the Prime Minister, Mr Hawke, as a reason
why the Prime Minister could not act as a ‘post-box’ for State advice to the Queen
without retaining a right to give his own advice to the Queen. 99

As far as the States were concerned, if the British Government acted upon the advice of
the Commonwealth Government in State matters, it both undermined the federal system
and destroyed the point of maintaining the position of the States under the British
Crown. As a direct consequence of the Sir Colin Hannah affair, the Queensland
Government legislated to reinforce the role of the Governor and the Queen in the State
Constitution, in order to make it difficult for the British Government to terminate that
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relationship upon the advice of the Commonwealth Government. 100 The Western
Australian Government followed suit. 101

The NSW Government was also suspicious of collusion between the British and
Commonwealth Governments, but resented as much the idea that the British
Government might act independently in State matters, contrary to State wishes. It
tested the relationship in 1978 when it came to the extension of the term of office of the
NSW Governor, Sir Roden Cutler. While Her Majesty approved the extension, the
British Foreign Secretary replied that he wished to inform the Governor-General of this
extension before it was announced. The Premier, Mr Wran, responded by requesting
that transmission of this information to the Governor-General be withheld until the
official announcement was made. The British Foreign Secretary refused this request
and advised the Governor-General, contrary to the State’s request. The view was taken
in the United Kingdom that Mr Wran’s request was a ‘reflection of
State/Commonwealth jealousy which did not involve any constitutional issue, but,
which might have impinged on the good relationship between the United Kingdom and
the Commonwealth Government’. Officials concluded that a refusal was in any event
unlikely to make Mr Wran think worse of the Foreign Office’s role in constitutional
matters of this kind. 102

However, it certainly did not make him think better of it, and indeed gave force to both
his concern about this role and his desire to terminate it. It spurred the NSW
Government on to unilateral attempts to terminate appeals to the Privy Council and the
role of the British Government in appointing State Governors. 103 It also influenced the
New South Wales attitude in the negotiation of the Australia Acts 1986, which was to
avoid any role for the United Kingdom in the process of severing links.

The Sir Colin Hannah incident also caused difficulty for the settlement of such
legislation. The affair had impressed upon those at Buckingham Palace, the danger of
allowing the States to have direct access to the Queen. The concern was that if the
100
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Commonwealth and the States had both had a right to advise the Queen, the
Commonwealth could have advised her to dismiss the Governor while the State could
have advised her to retain and extend his services. This example was used frequently
by the Queen’s Private Secretary, Sir Philip Moore, as a reason why the States could not
be given direct access to the Queen. 104 However, it could have just as well been used to
show how the conventions and procedures that protect the Queen from conflicting
advice had actually functioned effectively. The Commonwealth Government, although
it had advised the Queen on Sir Colin’s dormant commission to be Administrator of the
Commonwealth, had not in fact crossed the line of convention by purporting to advise
her to dismiss Sir Colin or refuse the extension of his term. The line between State and
Commonwealth matters had been properly observed. Moreover, the mechanism of
requiring informal approval before formal advice was given ensured that the
Queensland Government never made a formal request to the Foreign Secretary for Sir
Colin’s extension. The matter was dealt with at the informal level, so there was never
an issue of formal advice having been refused. 105

Other instances of involvement of the British Government in the appointment and
removal of State Governors

Sir Mark Oliphant

On 26 February 1968, the South Australian Premier, Mr Dunstan, recommended the
appointment of Sir Mark Oliphant as Governor, 106 just days before a State election was
due to be held on 2 March 1968, in breach of what are now known as the ‘care-taker
conventions’. 107 Despite the application of pressure by Mr Dunstan, the British
Government refused to be ‘bounced’ into a decision and delayed the appointment until
after the election. 108 The new Premier, Mr Hall, requested the appointment instead of a
different Australian, Sir J Harrison, who was appointed as requested.
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The Queen’s Private Secretary, Sir M Adeane, noted that it was wise to delay the
appointment of the Governor until after the election. He commented that if the
nomination had been approved before the election ‘it would, I am sure, have provoked
trouble and would have been criticized on the grounds that an English Governor and the
Commonwealth Secretary were interfering in an essentially South Australian matter.’ 109
Instead, the British Government was criticised, unfairly, for having temporized about
the appointment of the State’s first Australian-born Governor, and for regarding itself as
‘competent to express an opinion on the matter.’ 110

Sir Wallace Kyle

In 1975, when the Western Australian Premier, Sir Charles Court, requested the
appointment of a British-born Governor for Western Australia, Lord Goronwy-Roberts
made it clear that British Ministers remained firmly in favour of Australian born
Governors being appointed to the Australian States and implied that Western Australia
would find it difficult to obtain the endorsement of British Ministers to any proposal
that the State’s Governor should be British. 111 The resulting compromise was the
appointment of Sir Wallace Kyle, who was Australian born but a senior officer in the
United Kingdom Royal Air Force and a British resident. 112

Sir Brian Murray

The last controversy concerning the appointment or removal of a State Governor prior
to the enactment of the Australia Acts 1986 concerned Sir Brian Murray, the Governor
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of Victoria. He came under pressure to resign in September 1985 after having accepted
free airfares and accommodation for a one month trip around the world, paid for by
Continental Airlines and by a director of the airline.

The Victorian Government faced the difficulty that it could not itself advise the Queen
to remove the Governor, and a request to the British Government to advise the Queen to
remove the Governor would have had to have been transmitted through the Governor
himself. The Victorian Government therefore sought to use the British High
Commissioner as its means of communication with the British Government, but this
was considered inappropriate by the High Commissioner, as he was not accredited to
the States. 113

Instead, Mr Cain’s letter was delivered to the Foreign Office on 2 October 1985 through
the Australian High Commission, with the permission of the Commonwealth Prime
Minister. The letter outlined the history of the controversy and concluded that the
Victorian Government had laid down strict standards that had been breached and that ‘it
is a matter for the United Kingdom Government to advise Her Majesty on the standards
of conduct required of Governors.’ 114 British officials noted that Mr Cain had carefully
avoided making any recommendation in his letter, consistent with the fact that
constitutional responsibility for such a recommendation lay with British Ministers.
They concluded, however, that it was clear that Mr Cain thought the Governor ought to
leave office and that he had refused to do so voluntarily. 115

Legal advice was sought and it was confirmed that the Queen, on the advice of the
Foreign Secretary, had the right to remove the Governor. It was noted, however, that
the removal of the Governor on the advice of British Ministers ‘might look
anachronistic at this stage,… given that agreement has been reached by all parties to
exclude the Secretary of State and the Governor from the chain of recommendation,
which would in future go direct from the State Premier to The Queen’. 116
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The British Government, while accepting that the Governor’s actions ‘clearly conflict
with the principles of conduct which can reasonably be expected of any Governor’,
wanted to obtain a clear recommendation from Mr Cain before acting. 117 The Speaking
Note prepared for the Foreign Secretary stressed the importance of obtaining such a
recommendation from Mr Cain, given that residual links were about to be cut. 118 Even
Buckingham Palace took the view that the Premier must be prepared to take
responsibility for the outcome. 119

The Foreign Secretary requested legal advice on whether he was obliged to accept the
judgment of a State Premier or whether he had discretion in the issue. He also wanted
to know if he had to satisfy himself separately as to the facts. Finally, he requested
information on whether he had a discretion over the level of punishment (for example,
reprimand or dismissal) and what formalities were involved in dismissing a State
Governor. He wanted an opinion of an academic constitutional lawyer on these points
as well. 120 He also sought political advice on the attitude of the Commonwealth
Government.

On 3 October, the British High Commissioner advised the Foreign Office that things
had now gone too far for the Governor ever to have a viable relationship with the
present Government. He concluded that strong pressure was being applied to Sir Brian
to resign and that he hoped his resignation would occur before the Deputy Premier, Mr
Fordham, met the Foreign Secretary in London, avoiding any need to act on the part of
British Ministers. 121 This is indeed what occurred. 122 The Governor advised the
Premier that he was vacating his office to return to his property in Victoria. The
Premier requested that the Foreign Secretary advise Her Majesty to accept the
Governor’s resignation, 123 which he did. The Queen then accepted the Governor’s
resignation. 124
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This last incident shows that although the British Government was not finally called
upon to act, it was still prepared to do so. While it sought the clear view of the Premier
as to what the outcome should be, the Foreign Secretary appeared still to be prepared to
exercise his discretion in the matter.

Instructions to State Governors

The general principle on the extent to which Her Majesty should be involved in
instructing Governors to behave, was set out in a Foreign and Commonwealth Office
Memorandum in 1974 as follows:

It is the responsibility of the Queen, acting on the advice of United Kingdom
Ministers, to be satisfied that the Governor is performing the duties entrusted to
him as the representative of Her Majesty in a constitutional manner, and
occasions might arise in which it would be not only proper but necessary for
instructions to be given in Her Majesty’s name to the Governor. 125

Governors occasionally sought advice upon whether they had acted correctly in dealing
with crises, but the British Government tended to confine that advice to whether the
Governor had acted within his or her legal powers, rather than whether his or her action
was appropriate. 126

The question of whether to instruct State Governors was considered, in an anticipatory
fashion, during the Commonwealth constitutional crisis of 1975. There was concern in
October 1975 that Mr Whitlam would attempt to break the deadlock over supply in the
Senate by calling a half-Senate election, but that the four non-Labor States might advise
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the State Governors not to issue the writs. 127 If this occurred, it was speculated that Mr
Whitlam might seek to advise the Queen to instruct State Governors to issue the writs.

British officials thought that it would be very difficult for the Commonwealth to
establish that the Governors were failing to exercise a Commonwealth function
conferred upon them and that they could be therefore instructed to perform this function
by the Queen of Australia. 128 Even if such a case were made out, the Queen would be
acting as Queen of Australia and the British Government would not be involved.

British officials considered that the better view was that State Governors acted in their
State capacity in issuing writs. Accordingly, it would be a ‘constitutional impossibility’
for Commonwealth Ministers to advise the Queen of the Australia to act in her British
capacity to instruct State Governors. They considered it likely that the GovernorGeneral would decline to act on such advice from Mr Whitlam. 129

As for State Governors, after further consideration British officials drew the conclusion
that ‘constitutional usage and convention require [a State Governor] to follow the
advice of his own State Ministers’ and that ‘in view of the long standing selfgovernment of the Australian States in electoral matters, it would be improper for
United Kingdom Ministers to intervene, or to advise Her Majesty to do so, in right of
the United Kingdom as the Imperial Power’. 130

This view was supported by reports of comments by the NSW Governor, Sir Roden
Cutler, at a lunch with Sir Michael Palliser on 17 October 1975. He observed that if
advised by his Premier not to issue the writ for a Senate election he would accept that
advice and not issue it. If, however, he were later instructed by the Queen to issue the
127
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writ, contrary to the advice of his responsible Ministers, he stated that he would feel
obliged to resign. 131 Sir Roden apparently thought, however, that this outcome was
unlikely as he was sure that the Governor-General knew that neither the Queen nor the
British Government wanted to get involved and was confident that the GovernorGeneral would not provide such advice to the Queen. 132

Thus, the issue tended to be averted by vice-regal representatives acting to avoid the
involvement of the Queen in local controversies. Nonetheless, the British Government
still regarded itself as responsible, to some extent, for the acts of State Governors. As
one Foreign Office official observed as late as 1976 ‘we would most certainly tell… any
of the [State] Governors from here if we ever felt they were acting beyond their
powers.’ 133

The Australia Acts have now terminated any role of British Ministers in instructing
Governors to behave in a constitutional fashion. Although the Queen retains powers
concerning the appointment and removal of Governors, it is doubtful that even she
would have to power to instruct a Governor to behave constitutionally. It is arguable,
however, that the power to terminate the appointment of a Governor includes the power
to warn a Governor that his or her actions, if continued, would lead to removal from
office. In such a case, however, the Queen would be advised by the Premier. 134 There
is otherwise no real supervisory power over a Governor, and the only effective sanction
against a Governor for misbehaviour is dismissal from office.
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Constitutional relationship between States and the Crown and changes
to it
The channel of communication between the States and the Crown

In 1973, on his first visit to London as Prime Minister, Mr Whitlam raised the issue of
communications between the States and the Queen. He wanted the States to
communicate through the Governor-General.135 However, he also apparently noted that
a compromise solution might be for the State Premiers to communicate directly with the
Queen. 136 The Queen’s Private Secretary observed, in response:

As Australian States are “Sovereign” there is some constitutional logic in such
an arrangement, but it would have very considerable difficulties and dangers for
The Queen, who could easily be faced with contrary advice from a State Premier
and a Commonwealth Prime Minister. It would seem contrary to the principle
the Palace have always followed that The Queen as Queen of Australia
communicates only with the Commonwealth Prime Minister or the GovernorGeneral. 137

While this ‘compromise’ was not pursued, the Whitlam Government continued to push
for all communications between the States and the Queen or the British Government to
be made through the Governor-General. It did so on the ground that these were
‘external affairs’ which were within the jurisdiction of the Commonwealth Government.
The Whitlam Government argued that even the reservation of State Bills for the
Queen’s assent should be made through the Governor-General and that the
Commonwealth Government reserved the right to comment on such State matters, for
example, when it had doubts as to the constitutionality of a bill or when a controversial
new appointment was involved. 138
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The British Government, however, noted that the links between the States and the
United Kingdom concerning matters such as the reservation of laws and the
appointment or instruction of State Governors, could not be ‘done away with just like
that and it would be constitutionally improper for [the British Government] forthwith to
cease having dealings with the States on this limited range of formal and, in substance,
unimportant matters’. 139 A Legal Adviser to the Foreign Office, Mr Watts, also
suggested that the Commonwealth’s external affairs power might be limited to
Commonwealth matters and might not extend to State matters. This view was rejected
by the Commonwealth Solicitor-General.140

A suggestion was also made by the Whitlam Government that the Governor-General
should be replaced with a ‘Viceroy’ who would exercise all the powers of the Queen in
Australia, including the power to appoint State Governors. The States objected to such
proposals and sought to elicit consultation by the Commonwealth Government on the
subject, but to no avail. 141

In 1974 Mr Whitlam pressed further on the issue of the channel of communication.
This was in part sparked by the fact that the British Foreign Secretary had directly
informed State Governors that the Queen had acted on the advice of British Ministers in
refusing to refer the seabed petitions to the Privy Council, when Mr Whitlam had
wanted to control what the States were told, namely that the Queen had acted on
Australian advice. 142

Commonwealth officials were, however, more wary about entering into this question
without properly thinking through the consequences. 143 Nonetheless, in a letter to the
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new British Prime Minister, Mr Wilson, Mr Whitlam argued that the principle should be
accepted that all communications to the Queen from Australia should be channeled
through the Governor-General. He considered that the current situation, in which what
amounted to six British Crown colony governments existed within Australia, was
inconsistent with Australia’s status as an independent sovereign country.144 In
presenting this letter to the British High Commission, Mr Bailey, from the Department
of the Prime Minister and Cabinet, stressed that the Commonwealth wanted the United
Kingdom to accept the general principle, and that once this was agreed, exceptions
could then be discussed. The Commonwealth did not want to examine each type of
communication and establish different rules for it. 145

Mr Wilson responded by observing that it was not appropriate for communications with
the States to go through the Governor-General rather than British Ministers, as long as
responsibility for advising the Crown on State matters rested with British Ministers. He
argued that if it was intended that responsibility be divested to Commonwealth
Ministers, this would raise grave difficulties of principle unless State Governments
concurred in the change. It would be wrong for the United Kingdom to alter
unilaterally the established constitutional relationship between the United Kingdom and
the States. 146

It appears that Commonwealth officials did not truly understand, until a meeting with
British officials in November 1974, that what the Commonwealth considered a mere
‘channel of communication’ in fact involved the substantive issue of advice to the
Queen. Mr Harders, the Secretary of the Commonwealth Attorney-General’s
Department, cabled back to Australia the following revelations:

In all cases involving State matters, advice is in fact furnished by United
Kingdom Ministers. State views are recommendations only. Most recent
striking example is appointment of Winneke as Governor of Victoria.
Appointment was by the Queen of the United Kingdom on advice of United
144
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Kingdom Ministers. The instrument (of which we were given a copy) is
countersigned by the Secretary of State and the United Kingdom Royal Style
and Titles were employed. British officials said that they saw the United
Kingdom Government standing in a constitutional relationship to State
Governments and a State Government as having no direct constitutional access
to the Crown. Hence the interposition of United Kingdom Ministers not just as
a channel of communication but, in their view, as the appropriate constitutional
authorities for giving advice to the Queen in Australian State matters. 147

Commonwealth officials continued to press the principle that Australian matters should
be determined on Australian advice, whether it be from Commonwealth or State
Ministers. However, this raised the sensitive issue of whether the States would be given
greater ‘sovereignty’ if given direct access to the Queen. The problem was that
Commonwealth officials did not seem to have thought through clearly who would fulfill
the role of British Ministers if they were removed from the constitutional system, and
what effect that would have on federal relationships. On the one hand they wanted the
‘starting point’ to be the proposition that all communications from Australia to the
Queen should be channeled through the Governor-General. They saw this as giving the
Commonwealth Government the advantage of assessing whether any particular State
recommendation imposed upon the Commonwealth’s field of responsibility. 148 On the
other hand it was recognized that in matters principally of State concern, such as the
appointment of State Governors, it might be appropriate for State Ministers to advise
the Queen. 149 However, none of this detail had been worked out before the proposal
was put to the British Government. It was a half-baked scheme and was recognized as
such by the British Government.

When Mr Whitlam raised the issue again with Mr Wilson on 20 December 1974, he
exposed the lack of clarity in Commonwealth thinking on this issue. Mr Whitlam stated
that he was not interested in having a say on the appointment of State Governors. He
suggested that State Premiers should advise the Queen on the issue, through the
147
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Governor-General. Mr Wilson asked whether the Governor-General would have a veto
or simply be a post-box. Mr Whitlam replied that that there would be no veto and that
the Governor-General would be a post-box. 150 Mr Wilson then asked whether the State
Premiers should advise the Queen directly instead of through the Governor-General.
Mr Whitlam responded that such recommendations must go through the GovernorGeneral as direct access might open Pandora’s box. 151

Mr Wilson then asked his own advisers whether the British Government ever queried
State recommendations and was told that it occurred on occasion. The Foreign
Secretary, Mr Callaghan, noted that direct access by the States to the Queen, even
through the Governor-General but without Commonwealth advice, would increase the
powers of the States. 152 Only Ministers could advise the Queen, not a GovernorGeneral, so from a constitutional point of view the real question was who was to advise
the Queen through the channel of the Governor-General. 153 If the States were to advise
the Queen, this would increase their constitutional status. This thought seemed to
disconcert Mr Whitlam. He observed that his preference was for the Governor-General
to substitute for British Ministers in all respects, to which he added the curious
observation that the appointment of Sir John Kerr had been ‘applauded’. 154

The Foreign Secretary observed that the British Government would be happy to pull out
of the Australian constitutional system if the States agreed. This position was not
acceptable to Mr Whitlam. He said that it was no solution to say that things should be
settled in Australia. ‘To take no action is to condemn the Australian Government to
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continuation of the present system.’ He warned that the matter would not go away with
the passage of time. ‘No decision is a decision adverse to the Federal Government’. 155

The States were aware that Mr Whitlam had raised issues with the British Government
concerning the constitutional status of the States but were not aware of the detail and
were concerned at the ‘ominous silence’ of the British Prime Minister on the issue. 156
The Premiers of Western Australia and Queensland, Sir Charles Court and Mr BjelkePetersen, visited London in January 1975 to put the view of the States to the British
Government. They were supported, in doing so, by New South Wales and Victoria.
There was an internal British debate about the extent to which the British Government
should enter into substantive discussions with the States. British officials concluded
that the States had a right of access to the Foreign Secretary and substantive discussions
with them might be required if the Commonwealth tried to push through ‘blatantly
unconstitutional measures’. 157 As this position had not yet been reached, discussions
were limited to simply receiving the views of the States, but the status of the meeting
was upgraded from ‘informal’ to ‘formal’. 158

The Premiers argued that there could be no change in the constitutional conventions
governing the relationship between the States and the United Kingdom without the
agreement of all and that the change to the Queen’s royal style and title with respect to
Australia had not affected federal relationships. Lord Goronwy-Roberts responded that
British Ministers had certain responsibilities with regard to the States that they were
constitutionally bound to exercise and would continue to do so until changes in the
constitutional framework were duly brought about. He noted that where British
Ministers advised the Queen on Australian constitutional matters they would take full
account of the constitutional position of the States. However, it was for the Foreign
Secretary to decide if and how State views should be conveyed to Her Majesty. He
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noted that despatches from States concerning Honours had not been put before the
Queen. 159

The Premiers presented Lord Goronwy-Roberts with a Memorandum that set out their
constitutional arguments. It had the support also of New South Wales and Victoria. 160
It was contended in the Memorandum that the British Government was bound by a
constitutional convention not to act on Commonwealth advice in relation to State
matters such as the appointment of State Governors. 161 It was also argued that such a
change would:

deny any continued autonomy of the executive and legislative authority of the
States, and so deny the federal compact to which the Constitution gives
expression. If this basic relationship is to be changed, then the Constitution
provides the machinery for effecting such a change, a machinery which allows
proper scope to the democratically expressed wishes of the Australian people. 162
The Labor Governments in Tasmania 163 and South Australia were equally concerned.
The South Australian Premier, Mr Dunstan, contended that to channel State
communications to the Crown through Commonwealth Ministers would be to ignore the
nature of the federal compact, which it was not Labor Party policy in Australia to
abolish. He argued that the States were not subordinate to the Commonwealth, but
rather, within their own jurisdiction, co-equal with the Federal body. In particular, he
noted that if one wanted to ‘get rid of the relics of colonialism’, one would simply ‘put
the State Governments in the same position as the Federal Government in forwarding
matters to the Palace.’ 164 He was concerned that a change in the channel of
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communication would upset the federal balance. For example, Mr Dunstan noted that if
Commonwealth Ministers could advise the Queen to change the Letters Patent, they
could require that wider categories of Bills be reserved and then could advise Her
Majesty not to assent to them. This would ‘in effect provide a Federal veto over State
legislation’. He concluded by noting that South Australia regarded the issue very
seriously and requesting that no action be taken to alter the internal constitutional
situation without the consent of the constituent parts of the Federation. 165

The relationship between the States and the British Crown was therefore maintained,
from the States’ point of view, for the purposes of excluding the involvement of the
Commonwealth Government in State affairs. The view was taken by the States that the
British Government was ‘independent’ from local political controversies and unlikely to
attempt to interfere in State matters as State Ministers were ‘responsible’ to the Crown
in State matters and the British Government was merely the formal channel to
communicate their recommendations to the Crown.

The British Government, while on the one hand wanting to terminate the
embarrassment and inconvenience of its constitutional relationship with the States, was
not prepared to do so without their agreement. From a political point of view, the
British High Commission in Canberra warned that the States might ‘react in the
economic field’ against the United Kingdom if it sided with the Commonwealth. 166 It
was noted that the States, rather than the Commonwealth, were substantial buyers from
the United Kingdom. Queensland had apparently relegated the United Kingdom to a
status beneath that of other Commonwealth countries in the letting of public contracts
as a reaction to the United Kingdom’s entry into the EEC. The British Government was
wary of antagonizing the States and provoking such economic retaliation again. The
High Commission also noted that the Liberal/Country Party Opposition would side with
the States, at least to the extent that revenue was not involved, and any British action
should be viewed in the context of relations if the Federal Opposition were returned to
Government at the next election. 167

165

Ibid.
Letter by Mr Aiers, UKHC, Canberra, to Mr Male, FCO, 14 June 1974: PRO: FCO 24/1931.
167
Ibid.
166

144
The Seabed petitions

The dispute between the Commonwealth and the States over ownership of the seabed,
and the potential mineral wealth it contained, initially arose during the Gorton and
McMahon Liberal Governments. The States vigorously objected to the Territorial Sea
and Continental Shelf Bill 1970 (Cth) leading to it being shelved until its second reading
was revived in May 1972 168 at the instigation of the Federal Labor Opposition.
Concerned that the Commonwealth would enact the legislation and wishing to increase
the pressure on the Commonwealth, Tasmania sought to initiate a petition for an
advisory opinion on the issue from the Judicial Committee of the Privy Council
(hereafter described as the ‘Privy Council’) on whether the States had sovereignty in the
seabed. 169 Tasmania was considered the best State to bring proceedings because its
borders, as first declared, included the sea-bed and it had a history, both before and after
federation, of granting leases with respect to the sea-bed. 170

The Privy Council Office initially suggested that such a petition should be submitted to
Her Majesty through Commonwealth Ministers advising her in her capacity as Queen of
Australia. 171 The Tasmanians responded that they wished to petition Her Majesty in her
capacity as Queen of Tasmania. This flummoxed the British Government, with a
debate ensuing between officers as to whether the Queen was ‘Queen of Tasmania’. 172
A letter was eventually sent to the solicitors for the Tasmanian Government from the
Privy Council Office stating that while Tasmania was part of Her Majesty’s Dominions,
Tasmanian Ministers had no constitutional right of access to Her Majesty. They were
advised that if they petitioned Her Majesty, she would be constitutionally bound to seek
advice from her British Ministers, who would most likely feel bound to consult with the
Commonwealth Government. 173
168
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The petition did not prove necessary at that stage, however, because the McMahon
Government did not proceed with the Bill. The election of the Whitlam Government in
December 1972 saw the revival of Commonwealth claims to sovereignty of the seabed.
A petition to have the matter referred to the Privy Council was initially supported by all
the States. A tactical decision was made that only the Tasmanian Government would
make the petition in order for the matter to be seen in the United Kingdom as a legal
and constitutional issue, rather than a political issue of State-Commonwealth rivalry. 174
This was followed by a concern that the Labor States were going to break ranks and a
decision by Queensland to make its own petition, which was intended to give the
Tasmanian Government an excuse for intervention in the matter. However, the
introduction of the Seas and Submerged Lands Bill 1973 (Cth) in the Commonwealth
Parliament spurred the Tasmanian Government to make its petition. 175
The petitions to the Queen for a reference to the Privy Council 176 raised squarely the
question of who would advise the Queen on the petition. Did she act as Queen of the
United Kingdom, Queen of Australia or Queen of Tasmania and Queensland? If she
acted as Queen of the United Kingdom, because the States were dependencies of the
United Kingdom, to what extent must British Ministers take account of State views?
Could the petition be made to Her Majesty as both Queen of the United Kingdom and
Queen of Australia so that she would be advised by British Ministers with respect to her
United Kingdom capacity and Commonwealth Ministers with respect to her capacity of
Queen of Australia? Did the question depend upon the subject matter of the petition
(whether it involved Commonwealth interests as well as State interests) or the intention
of the petitioner, or was it a matter of Her Majesty’s discretion as to the Ministers from
whom she would seek advice?
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Despite its earlier advice concerning the status of the Queen as Queen of Tasmania, the
Foreign Office remained unsure of the answers to these questions, 177 and sought legal
advice from the Crown Law Officers and Professor de Smith. 178 It also sought the view
of the Palace as to the capacity in which the Queen would be acting in such
circumstances 179 and went so far as to suggest that the Queen might ask State Premiers
when she met them in June 1973, on what basis she was being asked to refer the
petition, whether as Queen of the United Kingdom or Queen of Australia? 180

The Queen referred the petitions to British Ministers for advice on 7 June 1973. The
Palace took the view that at least initially, it was for the British Government to advise
the Queen. The Queen’s Private Secretary, Sir Martin Charteris, noted that from the
Queen’s point of view the ideal solution would be for both the British and
Commonwealth Governments to tender concurrently similar advice. 181

The Defence and Overseas Policy Committee of the British Cabinet decided on 30 July
1973 that British Ministers had a right to advise Her Majesty on the petition, but that the
Commonwealth Government also had a concurrent right to advise Her Majesty on the
issue, because of its interest in the subject matter of the petition (which would have
involved the Privy Council advising on whether the States or the Commonwealth had a
right to grant mining leases in the seabed). 182 The Cabinet Committee decided in
December 1973 that the Foreign Secretary should advise the Queen not to refer the
petition to the Privy Council. 183

The British Government, in deciding what advice to give to the Queen, took into
account factors including:
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x

the legitimacy of the Commonwealth Government’s desire to strengthen the
independence of the Commonwealth of Australia;

x

the obligation of the British Government to protect the States;

x

the embarrassment to the Queen resulting from the receipt of conflicting advice;

x

the fact that there was another forum in which the matter could be resolved,
being the High Court of Australia, and that it was appropriate that inter se
matters be determined in the High Court;

x

the fact that the Privy Council’s opinion would be binding on the British
Government but not binding on Australia, and would therefore be ineffective in
resolving the dispute;

x

the risk that the authority of the Privy Council would be undermined if the
Commonwealth refused to participate in the matter before it, as was likely;

x

the fact that while the British Government would be obliged to act in accordance
with the advice of the Privy Council, it could not predict what that advice would
be;

x

the possibility that the British Government would be called upon to appear
before the Privy Council, thereby involving itself in the political controversy;

x

the need to protect the Privy Council from being used for inappropriate purposes
or in such a way as would be prejudicial to the British Government;

x

the fact that the British Government did not wish to receive an opinion by the
Privy Council on such matters prior to the Law of the Sea Conference being
held; and

x

the interest of the British Government in avoiding a major confrontation with the
Commonwealth Government, with which it needed to retain co-operative
diplomatic relations. 184
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The observation was also made by British Government officials that on the substance of
the petitions, the Commonwealth’s chances of success before the Privy Council were
not high because the Imperial Government did not deal with seabed rights in the manner
claimed by the Commonwealth. The assessment was made that the Commonwealth
would be more likely to succeed in the High Court than the Privy Council. 185 The
Commonwealth did, indeed, later succeed in its arguments before the High Court. 186

While the Foreign Office and legal officers were strongly of the view that no reference
should be made to the Privy Council, British Ministers were inclined to challenge this
view. 187 The Prime Minister, Mr Heath, observed that the only argument that carried
any weight with him was that there was an alternative satisfactory forum in Australia 188
and he could not see why the British Government could not refer the petition to the
Privy Council even if the Commonwealth disagreed. 189 In December 1973 he disagreed
with the suggestion that it would be wrong to involve a British institution, the Privy
Council, in an Australian dispute without the agreement of all interested parties. Mr
Heath observed that this argument would have the consequence that the States have no
rights except those agreed by Canberra, which is ‘clearly nonsense’. 190 He nonetheless
accepted the conclusion that in this case the petitions should not be referred to the Privy
Council. 191

The Cabinet Minute that set out the many constitutional and political reasons for
advising the Queen not to refer the petition to the Privy Council included the warning
that the only reason that should be publicly given was that there was an alternative
means of determining the matter within Australia. The British Government did not
185

‘Note by Officials’ on the Seabed Petitions, November 1973: PRO: FCO 24/1619. See also the view
of the UK A-G that there was ‘substance’ to the claim of the States that the seabed lay within their
constitutional authority: Opinion of the A-G, Sir P Rawlinson, 27 July 1973: PRO: FCO 24/1617.
Note, however, the alleged comment of Mr Harders, Secretary, Cth A-G’s Dept, that the Cth ‘had no leg
to stand on’ with regard to its claim to territorial waters within the three mile zone, but that this was a
negotiation stance: Letter by Mr Peters, UKHC, Canberra, to Mr Hickman, FCO, 22 June 1973, PRO:
FCO 24/1650.
186
New South Wales v The Commonwealth (1975) 135 CLR 337.
187
See the criticisms of the Foreign Secretary, Sir A Douglas-Home, of his Department’s brief of 7 June
1973, and his view of the rights of the States within the federation: PRO: FCO 24/1648.
188
Comments by the UK PM, Mr Heath, 22 July 1973, on a FCO Memorandum of 16 July 1973: PRO:
FCO 24/1651.
189
Letter by Lord Bridges, No 10 Downing St, to Mr Grattan, FCO, 7 June 1973: PRO: FCO 24/1648.
190
Letter by Mr Forrester, No 10 Downing St, to Mr Acland, FCO 24 December 1973: UKG: PREM
15/2009 Prt 1
191
Memorandum by Mr Hickman, FCO, to Mr Young, 1 February 1974: PRO: FCO 24/1915.

149
wish to reveal the fact that its own interests were taken into account in making the
decision. 192

A number of important conclusions on constitutional conventions may be derived from
the British Government’s treatment and analysis of the issues raised by the State
petitions to the Queen. The British Government:

1. regarded the States as dependencies under the British Crown, and
therefore concluded that the Queen of the United Kingdom must be
advised in relation to State matters by British Ministers;
2. did not regard itself as bound to accede to the wishes of the States or as
the mere channel of advice to the Queen from the States; 193
3. in making its decision, took into account not only advice from the States
and the Commonwealth, but also its own political interests, and regarded
this as necessary because British Ministers remained responsible to
Parliament for their advice to the Queen;
4. did not accept that the Commonwealth Government had the exclusive
right to advise the Queen in relation to Australian matters, where State
matters were involved;
5. accepted that the Queen could be required to act in relation to the one
issue in two different capacities, on the advice of two different sets of
advisers;
6. accepted that where a matter involved the constitutional interests of both
the Commonwealth Government and one or more State Governments,
both British Ministers and Commonwealth Ministers had a right to
advise the Queen, acting in her different capacities; and
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7. sought to avoid giving advice to the Queen that conflicted with the
advice of other constitutional advisers to the Queen, where possible. 194

These conclusions, however, were not adequately communicated to the States. In fact,
the refusal to refer the seabed petitions merely generated further controversy and
confusion as to the applicable constitutional conventions and practices. This was in part
the consequence of the manner in which Her Majesty’s decision was communicated to
the States by both the British Government and the Commonwealth.

Once the British Government had made its decision on the seabed petitions, Mr Heath,
advised Mr Whitlam on 7 January 1974 that his Government proposed to advise the
Queen not to refer the petitions to the Privy Council. He also noted that ‘in the
particular circumstances of these petitions’, the Australian Government also had a right
to tender concurrent advice to Her Majesty if it wished to do so. He advised that the
British advice would be submitted to Her Majesty by 21 January 1974, before she left
on her tour to Australia. 195

When the Commonwealth Government received Mr Heath’s letter, there was relief on
the one hand that it agreed that the reference should not be made, but frustration that the
British Government still regarded itself as having a role in advising the Queen on
Australian matters. Mr Whitlam replied to Mr Heath on 18 January 1974 that he was
pleased that both governments agreed on the same outcome but that he wanted to make
it clear that it was his view that Her Majesty should be guided in matters of this kind by
Australian Ministers. 196

The British Foreign Secretary made his formal submission to the Queen on 21 January
1974. He advised that the petitions not be referred to the Privy Council. His
submission gave no reasons. 197 The Commonwealth Government also sent its advice to
194
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Her Majesty, through the Governor-General, on 21 January 1974. 198 The ‘advice’
contained reasons as well as a recommendation that the Queen not refer the petition to
the Privy Council.

On 22 January 1974, the Queen’s Private Secretary, Sir Martin Charteris, notified the
Foreign Office that Her Majesty had approved of the Foreign Secretary’s submission to
her and that she had also instructed him to reply to the Governor-General of Australia
that she accepted the advice of her Australian Ministers not to refer the petitions to the
Privy Council. 199 Telegrams were then sent to the Queensland Crown Solicitor and the
Tasmanian Solicitor-General, advising them of the outcome, and longer despatches
were sent to the two State Governors on 23 and 25 January, advising that Her Majesty
had sought and accepted the advice of Her Ministers in the United Kingdom that the
petitions not be referred to the Privy Council. The despatches noted that a reference to
the Privy Council would involve it in considering claims of both the Commonwealth
and the States to the seabed and the limits inter se of the constitutional powers of the
Commonwealth and the States. The appropriate forum was therefore the High Court. It
was also noted that an advisory opinion from the Privy Council would not be binding on
the High Court or the Commonwealth Government. 200

Sir Martin Charteris also sent a telegram to the Governor-General advising him that the
Queen accepted the advice of Her Australian Ministers regarding the petitions which
would not be referred to the Privy Council. 201 In discussing how to inform the States of
this outcome, Commonwealth officers noted that the British Government had also
advised Her Majesty not to refer the petitions, but stressed that the States should be
informed that the Queen acted on the advice of Commonwealth Ministers and that this
should be conveyed to them through the Governor-General as a Commonwealth
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channel of communication. 202 It appears that the Commonwealth was not then aware
that the States would be advised directly by the British Government of the failure of the
petition. 203 The terms of the Governor-General’s letter were settled in discussions with
the Commonwealth Attorney-General’s Department 204 and advised the States that Her
Majesty had received and accepted the advice of Commonwealth Ministers, which was
set out in full, 205 implying acceptance of all the reasons and assertions included in that
advice. These included assertions that the petitions raised ‘matters of concern only to
Australia’ and that the matter ‘is one therefore on which Her Majesty should be advised
as Queen of Australia by Her Majesty’s Australian Ministers’.

No mention was made of the fact, of which the Whitlam Government was well aware,
that the British Government took the view that it also had a right to advise Her Majesty
on the matter, and that it had been arranged for both governments to advise Her Majesty
concurrently. Nor was it mentioned that the Queen had also accepted the advice of her
British Ministers, which flatly contradicted the impression, which the GovernorGeneral’s letter sought to give, that the Queen had accepted that she should only be
advised by Australian Ministers in relation to Australian matters. In fact, as a
Buckingham Palace official later observed, the Queen had accepted the
recommendation not to refer the petition, but not necessarily the arguments involved. 206

The receipt of two different letters, one saying that the Queen had acted on the advice of
her British Ministers and the other saying that she had acted on the advice of her
Commonwealth Ministers, led to confusion in the States and a great deal of
correspondence between State, Commonwealth and British Governments 207 which did
not clarify matters because the British Government was seeking to avoid being
202
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embroiled in controversy 208 and the Commonwealth Government was intent on not
revealing to the States the role of British Ministers. 209

The Commonwealth Government attempted to push its position further by inserting a
statement in the Queen’s speech opening the Commonwealth Parliament in February
1974, that she had been ‘pleased to accept the advice of [her] Australian Ministers’
regarding the seabed petitions. No mention was made of the role of British Ministers in
giving advice to the Queen on the subject. 210 When presented with the draft speech in
Port Moresby on the Queen’s journey to Australia, her Private Secretary observed that
‘for the sake of truth’ he required the insertion of reference to British Ministers also
advising Her Majesty. 211 Thus, while it has been assumed that the Commonwealth
Government had acted to clarify the issue by including in the Queen’s speech the
statement that she had been advised by both Governments, 212 this was not the case, and
the statement was instead imposed upon the Commonwealth by the Palace.

British officials, when they became aware of Her Majesty’s speech, were furious about
the reference to the United Kingdom because they had not been consulted. They were
particularly concerned that the speech attributed to the British Government, in addition
to the Commonwealth Government, reasons for advising the Queen not to refer the
petition. 213

While the British Government was not prepared to engage in a public dispute about who
had the right to advise the Queen on such matters, it was prepared to use official
channels to dispute the Whitlam Government’s assertions about the constitutional
208
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position by providing a formal statement of the British position. The British Prime
Minister, Lord Chancellor and Attorney-General all agreed that they could not leave
unchallenged Mr Whitlam’s assertion in his letter of 18 January 1974 that only
Australian Ministers should advise Her Majesty about Australian matters. 214 While
British Ministers and officials agreed that the United Kingdom retained its right to
advise Her Majesty both on matters concerning advisory opinions pursuant to s 4 of the
Judicial Committee Act 1833 and matters involving the Australian States, it was agreed
to limit the formal note to the former issue,215 as it was relevant to the Commonwealth’s
proposed legislation concerning the abolition of appeals to the Privy Council, and to
avoid aggravating the Commonwealth by raising the latter issue. The statement,
therefore, read as follows:

The power created by s 4 of the Judicial Committee Act 1833 is a power vested
in Her Majesty in the right of the United Kingdom and not in Her Majesty in
some other capacity. It follows that it is for United Kingdom Ministers to advise
the Crown as to the exercise of the power and it is they who have always done
so. In the particular circumstances of the current petitions, however, the United
Kingdom Government acknowledge that Australian Commonwealth Ministers
should also have the right, if they think fit, to tender advice to the Crown
because, in the view of the Commonwealth Government and the United
Kingdom Government, those petitions involved questions that are in substance
questions of the limits inter se of the constitutional powers of the
Commonwealth and the States. 216

The difficulty with this statement, however, was that although it made clear the view of
the United Kingdom with regard to references to the Privy Council, it did not clarify its
position on British responsibility for State matters. Nor did it make clear all the
‘particular circumstances’ in which the Commonwealth would be accepted as having a
214
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right to advise the Queen. British officials interpreted the ‘implication’ of the statement
as being that the Commonwealth had no right to advise the Queen in cases, such as
purely State matters, where the Commonwealth had no interest. 217 The Commonwealth
Government, however, took the view that it had an interest in all matters to do with
Australia, including the Australian States. Officers in the Commonwealth AttorneyGeneral’s Department were unclear as to the point of this statement and how it
connected to the proposal to terminate appeals to the Privy Council. 218

Officials from the British High Commission in Canberra raised the danger of leaving
this matter ambiguous. They used as an example the scenario of the Commonwealth
Parliament unilaterally legislating to diminish the constitutional powers of the States
and the States then seeking an opinion of the Privy Council on the law. They noted that
the Commonwealth would claim a right to advise the Queen not to refer the matter to
the Privy Council and the British Government would be left in the position of either
having to ‘connive at the diminution of the constitutional rights of the States’ or send
Her Majesty advice in conflict to that of the Commonwealth Parliament. 219

The controversy within Australia over who had advised the Queen in relation to the
seabed petitions was exacerbated in Australia by the judgment of Murphy J in
Commonwealth v Queensland. 220 His Honour reprinted the Governor-General’s letter
to the State Governors in his judgment, which had stated that the Queen accepted the
advice of Commonwealth Ministers as set out in full, and attempted to draw
implications from it. While Murphy J admitted that the Queen also ‘received’ similar
advice from British Ministers, he concluded that the letter from the Governor-General
‘makes it clear that the Queen accepted and acted upon the advice of her Australian
Ministers in her role as Queen of Australia regarding this petition’. He observed that it
‘would not be consistent with the constitutional integrity of Australia as an independent
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sovereign nation for United Kingdom ministers in future to tender advice to the Queen
on Australian internal affairs’. 221

This led to further complaints to the United Kingdom from Queensland and Tasmania.
The Queensland Government, through Professor O’Connell, sought advice as to
whether the Queen had actually stated that she accepted the reasons set out in the
Commonwealth’s advice to her, or whether she had only accepted the recommendation.
Professor O’Connell noted that if Her Majesty had only accepted the recommendation
not to refer the petitions, it was mere conjecture whether she had accepted all or any of
the reasons tendered. 222 Professor O’Connell was concerned that Murphy J’s judgment
would influence people in the future to accept that the 5 paragraphs of reasons in the
Commonwealth advice to the Queen enshrined a constitutional principle, when they
might not at all have been accepted by the Queen. The Tasmanian Government sought
permission to publish its correspondence with British Ministers regarding the seabed
petitions, in order to place the other side of the story on the record. 223 In both cases the
British Government refused to co-operate. It did not want to be enticed down the
‘slippery slope’ of setting the advice of British Ministers against Australian Ministers,
to draw conclusions as to which bits were superior to the other. 224 Nor did it see any
advantage in publishing its correspondence with the States as it would only embroil the
United Kingdom in a running Australian internal dispute and would not change the
High Court’s judgment. 225

The fact that neither the Commonwealth nor British Governments were prepared to
make public all the relevant documents concerning the resolution of the seabed
petitions, and that the States had received contradictory letters on who had advised the
Queen, led to suggestions that the Commonwealth had ‘cooked the books’ by
misinforming the States as to the advice upon which the Queen acted. 226 In fact, the
Commonwealth had not so much ‘cooked’ the books, as torn out one of the vital
221
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chapters, by not acknowledging that the Queen had also acted on the advice of her
United Kingdom Ministers. The general assumption had been that the Queen would act
in one capacity or the other, but little consideration had been given to the notion that she
might act in both capacities on the advice of different sets of Ministers. 227

As constitutional convention is divined by academics and lawyers from the very few
public cases of the exercise of constitutional powers, the failure of the Queen to refer
the petitions of Queensland and Tasmania to the Privy Council was treated as the basis
for conflicting conventions that:

1. the Queen would act in relation to all Australian matters (even those
relating to States) on the advice of her Australian (Commonwealth)
Ministers; 228 and
2. the Queen would not act in relation to matters affecting both the
Commonwealth and the States unless they agreed, and that in such
circumstances the United Kingdom Government would take a stance of
neutrality. 229

The second ‘convention’ was based upon the orthodox, but incorrect, assumption that
while the Queen was formally advised in relation to State matters by the British
Government, in practice she acted upon the advice of the States which reached her
indirectly through the British Foreign Office. 230 This view led to the further assumption
that a conflict between State and Commonwealth advice would result in the United
Kingdom taking a position of ‘neutrality’. As seen above, British Ministers neither
regarded themselves as channels of communication for State advice, nor as required to
take a position of neutrality. While they certainly saw self-interest in avoiding being
embroiled in Commonwealth-State disputes, they advised Her Majesty independently
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upon State matters, taking into account State representations, Commonwealth
representations, constitutional conventions and the United Kingdom’s interests.

Commonwealth attempts to abolish State appeals to the Privy Council

The Holt Government, in consulting with the States on the proposal to enact the Privy
Council (Limitation of Appeals) Act 1968 (Cth), noted that it would not affect appeals to
the Privy Council from State courts in purely State matters and that the abolition of such
appeals was a matter for the States. 231

The Whitlam Government took a different approach. One of its priorities upon its
election was to terminate all appeals from Australian courts to the Privy Council. This
could have been done within Australia through an amendment to the Commonwealth
Constitution, but the Whitlam Government preferred to seek the exercise of Imperial
power to eliminate colonial restraints. The Whitlam Government at various times
requested:

x

that Australian Privy Council appeals be heard in Australia by Privy Councillors
who were also High Court judges; 232

x

that the British Government simply ‘shut down’ appeals by revoking its Ordersin-Council concerning Privy Council appeals; 233

x

that the appeals be terminated upon the request of the Commonwealth
Government or a resolution of the Commonwealth Parliament; 234 and

x

that a treaty concerning Privy Council appeals be entered into so as to enliven
the external affairs power. 235
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The British Government took the view that the most ‘natural and democratic’ approach
to the issue of Privy Council appeals was for the Commonwealth Constitution to be
amended within Australia. 236 When Lord Hailsham told Mr Whitlam that he should use
s 128 of the Commonwealth Constitution to achieve his aim, he responded that he was
entitled to request British legislation. 237 The Lord Chancellor, in an opinion to the
British Attorney-General, noted that the Australian proposal to use the Statute of
Westminster as a means of by-passing s 128 of the Commonwealth Constitution was of
‘doubtful constitutional propriety’ and would cause ‘bitter resentment’. 238 He stated
that he had told Senator Murphy that if he wished to by-pass s 128, ‘the only
honourable way to do so was to use s 4 and s 9(3) to amend the Statute of Westminster
itself by deleting the reference to Australia in s 8 and repealing s 9 in its entirety’. 239

The British Prime Minister, Mr Heath, in his meeting with Mr Whitlam on 24 April
1973, observed that the Westminster Parliament would enact legislation in response to a
request from all the affected States, but Mr Whitlam responded that such a request was
unlikely to be forthcoming, as some States wished to retain appeal rights to the Privy
Council. 240 The British Government’s final position was that it might legislate at the
request of the Commonwealth Parliament, but only if that request took the form of an
Act of Parliament and could be challenged in the Australian courts (and possibly the
Privy Council). No legislation would be enacted by the Westminster Parliament unless,
after the completion of all challenges and appeals, the validity of the legislation was
upheld, or unless the States chose not to challenge its validity. In such circumstances,
there could be no argument that the Westminster Parliament should not enact such
legislation for constitutional reasons. The British Government did not want to be forced
to judge the constitutionality of it itself. 241 British legal officers had already taken a
preliminary view that s 4 of the Statute of Westminster only applied to the enactment of
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British legislation that applied as part of the law of the Commonwealth, not the law of
the States. 242

Mr Whitlam agreed to enact formal request and consent legislation pursuant to s 4 of
the Statute of Westminster, and to the condition that time be given for all challenges to
be heard and determined, before there would be any consideration of British legislation.
The drafting of the Bill, however, proved contentious. The Commonwealth SolicitorGeneral, Mr Ellicott, considered that the Bill should also include an assertion of
Commonwealth legislative power to terminate Privy Council appeals, while the
Secretary of the Attorney-General’s Department, Mr Harders, preferred a simple request
and consent Bill. 243 Mr Harders was concerned that the United Kingdom might decline
to enact the request and consent legislation until the validity of the exercise of the
Commonwealth’s own legislative power was determined, 244 and he clearly had doubts
about the validity of those provisions. 245

The early drafts of the Bill dealt only with appeals to the Privy Council. The decision
of Tasmania to petition the Queen to refer the matter of ownership of the seabed to the
Privy Council, in May 1973, alerted the Commonwealth Government to the need to
prevent the Privy Council from giving advisory opinions on State matters. 246 The early
draft also dealt with special leave for appeals from the High Court to the Privy Council.
This was later removed to avoid awkward questions in the United Kingdom about the
constitutional validity of the provision. 247 It was dealt with in the separate Privy
Council (Appeals from the High Court) Bill (Cth) which was passed in 1975.
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The Whitlam Government introduced the Privy Council Abolition of Appeals Bill 1973
in May 1973. The Bill was intended to have a twofold operation. 248 It both requested
and consented to British legislation to terminate Privy Council appeals and advisory
opinions, and also purported by its own force to abolish these appeals and powers. 249
As Mr Whitlam observed:

If the self-operating provisions are upheld that will be the end of the matter. If
not, the United Kingdom Government will be asked to introduce legislation in
the terms of the Westminster Bill scheduled to our Bill. I expect that it would
do so. 250

The British Government held serious doubts as to whether the Commonwealth had the
power to legislate with respect to Imperial laws, to the extent that they formed part of
State law, unless it was done by way of s 51(xxxviii) of the Commonwealth
Constitution. 251 The use of the external affairs power under s 51(xxix) of the
Commonwealth Constitution was regarded as ‘far-fetched’. 252 Nonetheless, it was
appreciated that if the Commonwealth’s legislative power to enact such a law was
upheld by the High Court, there would be no need for the United Kingdom to enact the
request legislation, much to its relief. There was still a danger, however, that the High
Court would only decide upon the Commonwealth’s substantive legislative powers to
abolish Privy Council appeals and not deal with the validity of the Commonwealth’s
request for British legislation, leaving the United Kingdom to decide this legal issue
itself. 253

The States were united in expressing their objections to the Commonwealth’s proposed
course in abolishing appeals to the Privy Council. Even Labor States were upset by this
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unilateral action on behalf of the Commonwealth and objected to the procedure to be
used, rather than the proposed end result. 254 All States argued that at the very least, the
power to refer matters to the Privy Council for advisory opinions should be retained
until such time as an advisory jurisdiction was conferred on the High Court. 255 It was
suggested by the Victorian Government that the constitutional convention was a
preferable forum to deal with such issues rather than through negotiations with the
United Kingdom. 256

All six States, in a Memorandum to the British Government, noted that their objection
was not to the abolition of Privy Council appeals as such, as some States had already
expressed their desire to abolish these appeals, but rather to the Commonwealth’s
unilateral approach. 257 With regard to the alleged Commonwealth power to repeal the
Judicial Committee Acts in their application to the States, the States argued that appeals
from State courts to the Privy Council were not ‘external affairs’, but rather, formed
part of the constitutional structure of the States. Further, s 9(1) of the Statute of
Westminster prevented the Commonwealth from enacting a law to repeal the Judicial
Committee Acts as the subject of appeals from State courts fell within the ‘authority’ of
the States 258 and was not within the ‘authority’ of the Commonwealth.

With regard to the request for British legislation, the States asserted that the
Westminster Parliament should only enact legislation on State matters at the request and
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with the consent of the States. They considered this to be a convention which arose
from the negotiation of the Statute of Westminster. 259

The British Government strongly encouraged Mr Whitlam to attempt a more cooperative approach with the States. At a Premiers’ Conference in June 1973, Mr
Whitlam offered to abandon his Bill if all States agreed to a joint approach to the British
Government for legislation abolishing State appeals to the Privy Council. 260 The States,
however, wanted the enactment of their own Statute of Westminster so that each State
could itself legislate to abolish Privy Council appeals from its courts if it so chose. 261
This was unacceptable to Mr Whitlam. 262

Given the difficulties with the States and the United Kingdom and the likelihood that
the Senate would reject or defer the Bill, the Commonwealth Attorney-General’s
Department began to give serious consideration to whether a referendum should be held
to amend the Constitution to provide for the termination of Privy Council appeals. Its
Secretary, Mr Harders, suggested that a package of constitutional reforms which both
terminated Privy Council appeals and conferred an advisory jurisdiction on the High
Court might win State and public support. It would also mean that the States could no
longer justify seeking advisory opinions from the Privy Council. Finally, he noted that
the conferral of advisory jurisdiction on the High Court formed part of ALP policy. 263
The Department noted an argument that had earlier been made by Professor Sawer 264
that the Commonwealth Constitution might not permit the repeal of Privy Council
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appeals on State matters. This argument essentially was that a law amending the
Constitution under s 128 could not be repugnant to Imperial legislation unless it came
within the scope of s 2 of the Statute of Westminster. He considered that the abolition
of Privy Council appeals from State courts did not come within the scope of s 2 because
of the application of ss 8 and 9 of the Statute of Westminster. Mr Lindell argued that
this view was incorrect. Although early commentators and High Court authorities
confirmed that the Colonial Laws Validity Act extended to Commonwealth laws, he
argued that it did not extend to alterations of the Commonwealth Constitution, although
he conceded that the matter was not free from doubt. 265 He later concluded that the best
approach would be to amend the Commonwealth Constitution by giving the
Commonwealth Parliament the power to legislate with respect to appeals from State
courts to the Privy Council, rather than directly terminate such appeals. Then, s 2 of the
Statute of Westminster would support a repeal of the relevant Imperial laws. 266

Despite the willingness of the Department to pursue this option, it did not meet with
political approval and was abandoned once more. One other option advocated by the
Department was to agree to the extension of the Statute of Westminster to the States, as
long as the abolition of Privy Council appeals was part of the package. This was the
suggestion of the Tasmanian Attorney-General, Mr Everett, who thought that the
prospect of a States’ Statute of Westminster might be enough incentive for the
conservative States to agree to the termination of Privy Council appeals.267 Mr Harders
suggested that although some provisions proposed by the NSW Law Reform
Commission’s ‘Working Paper on Legislative Powers’ were unacceptable, such as those
concerning succession to the Crown, others concerned relics that needed attention and
that discussions with the States would do no harm and might even produce a result.268
Again, it does not appear that this course was pursued.
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The Commonwealth Parliament was prorogued on 14 February 1974 and the Privy
Council Abolition of Appeals Bill 1973 lapsed. There was a delay in introducing a new
Bill because of disagreements with the British Government on the drafting of the Bill
which the Commonwealth wanted the Westminster Parliament to enact. The British
Government had taken the view, in relation to the seabed petitions, that s 4 of the
Judicial Committee Act 1833 vested a power in Her Majesty in right of the United
Kingdom, not in any other capacity. It therefore argued that it was a matter for British
Ministers to advise the Queen on the exercise of this power, and its amendment or
repeal was also a matter for the Westminster Parliament. 269 The British Government
wanted to retain the power to make references to the Privy Council on matters that
might have some relationship to Australia. It requested that the Bill be amended so that
references to the Privy Council were only prohibited if they were on matters relating
‘solely to Australia or any State or Territory’. It also wanted it made clear which
provisions of British legislation were intended to be repealed. 270

In the United Kingdom there was a change of Government on 28 February 1974, with
the Wilson Labour Government forming a minority government. It was not much more
sympathetic to Mr Whitlam’s desires than the previous Conservative Government.
When faced with the options of agreeing to enact the legislation proposed by the
Commonwealth, or refusing to do so unless the States agreed, or reserving its position
until the Commonwealth’s legislation was enacted and all legal challenges completed,
the Wilson Government adopted the Heath Government’s policy of reserving its
position. 271 Officials noted that while hitherto the reason for British Ministers refusing
to take up the Commonwealth side against the States was based upon constitutional
propriety, there was now an additional factor which was a concern that the States might
take action against the United Kingdom ‘in the economic field’. 272 Officials were also
concerned that if it were held by a court that the Commonwealth Parliament did not
have the legislative power to abolish State appeals to the Privy Council unless it did so
269
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at the request of the States under s 51(xxxviii), then it would also be inappropriate for
the United Kingdom to pass such legislation without the request or consent of the
States. 273

The Wilson Government decided to try to persuade the Commonwealth to change its
Bill by dropping altogether the clause prohibiting references to the Privy Council under
s 4 of the Judicial Committee Act 1833. It did so because it considered s 4 to be part of
British law, not Australian law, and the United Kingdom was not prepared to lose the
option of using the reference procedure itself in the future. Indeed, it was noted that if
the Commonwealth Parliament passed request legislation that was not justiciable in
Australia, Ministers might wish to refer it to the Judicial Committee to get an opinion
on its constitutionality. 274

The Commonwealth Government could not understand why cl 2 of the Schedule to its
Bill, which abolished appeals to the Privy Council from State courts appeared to be
acceptable to the British Government while such objection was taken to cl 3 concerning
references for advisory opinions. Commonwealth officers tended to conflate references
with appeals when arguing that it had been accepted at the Imperial Conferences that
the Privy Council should not determine appeals from the Dominions against their
wishes. 275 British officials, however, distinguished appeals and references from both
political and legal points of view. From a political point of view, it was noted that most
States agreed in principle to the abolition of appeals from State courts to the Privy
Council, but the abolition of references was a much more controversial issue. 276 From a
legal point of view, the concern was that while cl 2 was directed at appeals from foreign
courts, cl 3 was a means for the British Government to obtain an advisory opinion, and
any limit on it was therefore a limit on the powers of the British Government. British
officials argued that a reference for an advisory opinion was in no way analogous to a
judicial appeal and could not be used as a substitute for an appeal. They stressed that
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when acting under s 4 of the Judicial Committee Act, the Judicial Committee of the
Privy Council did not act ‘judicially’. 277

In arguing that cl 3 of the Schedule to the Bill be dropped, the British Government
offered the possibility of entering into an understanding that it would not recommend
references to the Privy Council in relation to which the Commonwealth had locus standi
and would not refer State matters to the Privy Council without the agreement of the
Commonwealth and State(s) concerned. 278 It also persuaded the Commonwealth to
delete cl 4 of the Schedule which purported to repeal certain British laws to the extent
that they applied to appeals or references concerning Australia. 279

The Commonwealth, however, was most reluctant to amend its Bill in a substantial
fashion as implications would be drawn from the changes made. On 10 September
1974, Mr Whitlam advised the Legislation Committee of Cabinet that due to
disagreements with the British Government on the form of the bill, it might not be
introduced, and he was considering holding a referendum on the subject at the next
election. 280 Mr Whitlam was also concerned that the Bill, if reintroduced, would not
pass the Senate. 281 Accordingly, he raised again the possibility of Australian members
of the Privy Council sitting in Australia to hear appeals to the Privy Council from State
courts. 282 Commonwealth officials supported this approach on the ground that it
avoided the ‘risk (which cannot be ignored) that in the end the legislation might be held
invalid.’ 283 The British Government, however, again rejected this proposal. 284 It saw
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itself as ‘holding the balance’ between the States and the Commonwealth in the federal
system and regarded itself as holding a constitutional obligation to protect the States. 285
The British Prime Minister, Mr Wilson, was recorded as telling Mr Whitlam: ‘We want
to get out but we do not want to leave a stink behind.’ 286

Meanwhile, Commonwealth officials met with British officials to thrash out the terms
of the Bill. Mr Harders argued that it would be embarrassing to reintroduce the Bill
with cl 3 wiped out. 287 Mr de Winton, from the British Law Officers’ Department,
noted that the Canadians had repealed the Judicial Committee Act 1833 in so far as it
formed part of the law of Canada. As s 4 of the Judicial Committee Act did not form
part of the law of Canada, it was unaffected. Mr Harders suggested following this
Canadian precedent. This had been his fall-back plan for some time. 288 It would still
appear as if s 4 of the Judicial Committee Act 1833 were to cease to operate with regard
to Australian matters, even though the provision might be ineffective to prevent the
British Government from advising the Queen to refer a matter to the Judicial Committee
that concerned Australia. The Commonwealth Government accepted that this
inconsistency would result from this approach, but was prepared, in order to break the
deadlock, to rely instead on the undertakings proposed by the United Kingdom. 289
The Commonwealth redrafted its Bill 290 and sent it to the United Kingdom for
consideration. It had dropped the clause concerning references, but retained the ‘repeal’
clause so that the whole of the Judicial Committee Act 1833 would be repealed insofar
as it was part of the law of Australia, a State or Territory. On 26 January 1975 Mr
Wilson advised Mr Whitlam that the British Government had no further comments on
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the drafting of the Bill, although it gave no commitment to introduce such a Bill in the
Westminster Parliament if so requested after all legal challenges had been
determined. 291 While reserving its position on enacting the Bill in the future, the British
Government did not wish to give the impression that it would refuse to enact the Bill
unless the States agreed. 292 It was prepared to accept that there might be circumstances
where it would enact a requested law at the request of the Commonwealth despite the
objections of the States.

The States continued to express their objections to the Bill. The Labor Premier of South
Australia, Mr Dunstan, argued that if the Westminster Parliament were to enact the
legislation without the consent of an affected State Parliament, it would act to
perpetuate colonialism rather than be rid of it. 293

The Premiers of Queensland and Western Australia again visited the United Kingdom
in January 1975 to present their objections directly to Lord Goronwy-Roberts. After
listening to their concerns, Lord Goronwy-Roberts repeated the standard British line
that these constitutional matters ought to be resolved within Australia. Sir Charles
Court took this as meaning that State concurrence to any British legislation would be
required, although this does not appear to be what was meant. Sir Charles later
confided in a letter to the Victorian Premier, Mr Hamer, that he had received some
‘confidential information’ that Mr Wilson had made it clear to Mr Whitlam that he
would have to get the concurrence of the States before the British Government would
move on the matter. 294 While the records of meetings between Mr Wilson and Mr
Whitlam suggest that this interpretation was incorrect, it was believed in Western
Australia. Sir Charles Court advised Mr Hamer, that his understanding was that ‘even if
the Bill were passed by the Federal Parliament and upheld by the High Court it would
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still not be grounds for the British Government taking action, as the question of the
sovereignty of the States in this matter would still be supreme.’ 295

In January 1975 the Commonwealth Cabinet was advised that the disagreements with
the United Kingdom had been resolved. The revised Privy Council (Appeals Abolition)
Bill 1975 (Cth), 296 was introduced in the House of Representatives and passed by that
House in February 1975. 297 It was rejected in the Senate upon its second reading. 298
The Bill was reintroduced in the House of Representatives in order to comply with the
requirements of s 57 of the Commonwealth Constitution, 299 but was rejected again by
the Senate on 21 August 1975. It therefore became a double dissolution trigger. The
Whitlam Government was later dismissed from office and the Bill was not enacted.
This Bill was one of those listed as grounds for a double dissolution by Mr Fraser,
despite the fact that the Liberal Party had voted against it. 300

Queen of Queensland

In 1973, the Queensland Government decided to enact its own legislation dealing with
references to the Privy Council and the Supreme Court for advisory opinions. This was,
in part, a response to the introduction into the Commonwealth Parliament of Privy
Council Abolition of Appeals Bill 1973 (Cth).

The Appeals and Special Reference Act 1973 (Qld) provided for an appeal as of right
from the Supreme Court of Queensland to the Privy Council in certain matters and for
references to the Privy Council for an advisory opinion on questions or matters
regarding any law in force in Queensland, including the Queen’s prerogative, or
otherwise substantially related to the peace, welfare and good government of
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Queensland. To make such a reference, the Attorney-General had to apply to the
Supreme Court for an order granting a certificate that the matter ought to be referred to
the Privy Council. If the Court granted the certificate, the Governor was then required
to request Her Majesty to refer the question or matter to the Privy Council under this
Act or the Judicial Committee Act 1833.

The Cabinet Minute which proposed the enactment of the Appeals and Special
Reference Act 1973 (Qld) identified three reasons for its enactment. First, it was
intended to be an obstacle to the Commonwealth Government placing pressure on the
British Government to terminate references from the States to the Privy Council.
Secondly, it was anticipated that because the legal basis for the referral was a State law
rather than an Imperial law (such as the Judicial Committee Act 1833) the British
Government would not act contrary to the Queensland law and the procedures it set out.
Thirdly, it was noted that the Act would permit the Supreme Court to give advisory
opinions, opening up the possibility of direct appeals as of right from the Supreme
Court to the Privy Council without the involvement of the British or Commonwealth
Governments. 301

During the Bill’s progress, the British Government was afraid that the Bill might be
reserved by the Governor for Her Majesty’s assent. Questions were raised about
whether assent might be refused and upon what grounds this could be done. 302 To the
relief of the British Government, the Governor assented to the Bill, rather than reserving
it.

In 1974, the Queensland Government became concerned that the Commonwealth
Government was asserting that the change in the Queen’s royal style and title in 1973
meant that the ‘Queen of Australia’ dealt with all Australian matters, including State
matters, and was advised exclusively by Commonwealth Ministers. It was even more
concerned that the Commonwealth might advise the Queen to change the GovernorGeneral’s letters patent to confer upon him or her, pursuant to s 2 of the Commonwealth
301
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Constitution, all the Queen’s prerogative powers concerning Australia, 303 including
those relating to the States, such as the power to assent to reserved bills, disallow laws,
or dissolve State Parliaments. It sought the advice of Dr R D Lumb on the matter.
Lumb’s advice, as summarized in a Queensland Cabinet Minute, was that such action
would be contrary to s 106 of the Commonwealth Constitution which preserved State
Constitutions, and any such advice to the Queen by the Commonwealth Government
would be unconstitutional. 304 Despite this advice, the Queensland Government
remained concerned about the application of the Royal Style and Titles Act 1973 (Cth).

On 20 March 1974, Mr A Chresby, a former Liberal Member of the Commonwealth
Parliament, sent a petition to the Queensland Governor. It petitioned the Governor to
‘direct’ Ministers to initiate legislation ‘to establish Her Most Gracious Majesty
Elizabeth the Second, in Her own Right as Queen Monarch in and over the Sovereign
State of Queensland and its Dependencies’. 305 He actively campaigned for other
Queenslanders to petition the Governor in the same terms. By June 1975, the
Governor’s Office had recorded the receipt of 1121 such petitions.

The Queensland Government sought the advice of Professor D P O’Connell on the
issues raised by the petition, and the use which might be made of it. A summary of
Professor O’Connell’s advice 306 records him as observing that the change in the
Queen’s royal style and titles at the Commonwealth level was actually made by an
exercise of the Queen’s prerogative. He noted that the Royal Style and Titles Act 1973
simply consented to the Queen exercising her prerogative in that fashion. Professor
O’Connell queried whether legislation by a subordinate legislature could override a
prerogative statement of the royal style and titles. He concluded that the answer was
unclear. He noted, that if the Queensland Parliament could legislate to override this
prerogative act, it was arguable that the Commonwealth’s Royal Style and Titles Act
1973 would not itself give rise to an inconsistency with the State legislation, as the
303
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Commonwealth Act could not reach into the Constitution of Queensland (presumably
because of the application of the Melbourne Corporation principle 307 or possibly s 106
of the Commonwealth Constitution). He concluded, however, that such an outcome
would give rise to a constitutionally anomalous situation, and it was difficult to say
what a court would make of it. 308

While Professor O’Connell did not hold out great hopes for the constitutional validity or
effectiveness of Queensland legislation declaring the Queen to be Queen of Queensland,
he was more enthusiastic about using the issue as a means of preventing the Whitlam
Government from pressuring the British Government into cutting the links between the
States and Britain. The Queensland Government was concerned that Mr Whitlam, in
his forthcoming visit to the United Kingdom in June 1974, would seek British action to
make the Governor-General a ‘Viceroy’ and require all communications between the
States and the Queen to go through the Governor-General, effectively subordinating the
States to the Commonwealth. Queensland officials saw this as the intended
consequence of the removal of the reference to the ‘United Kingdom’ in the Queen’s
Australian royal style and titles in 1973, and had already seen the argument raised by
the Commonwealth in relation to the seabed petitions that the Queen should be advised
in all Australian matters (including State matters) by Commonwealth Ministers only.

Professor O’Connell therefore apparently saw Mr Chresby’s petition as a means of
muddying the waters and delaying action until the Whitlam Government lost office.
The summary of his opinion recorded him as raising the above concerns and advising:

The Prime Minister may press these various matters during his visit to London
in June. It seems desirable to initiate actions which would hold up any decision
in London until after the Federal election, and also to alert public opinion.

The petition to the Governor may be a useful way of achieving both objectives
by ventilating the problem of the Royal Prerogative in the Supreme Court.
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While the question is sub judice, the Palace is unlikely to rush into the making
of changes. 309

Professor O’Connell is recorded as advising that it was very unlikely that the matter
would ultimately be referred to the Privy Council, as the British Government had
previously advised against the reference of the seabed petition. However, he noted that
such action would alert Whitehall to the issue and might hold off decisions in the
United Kingdom. Professor O’Connell also noted that assuming the matter were, as
expected, not referred to the Privy Council, it could be brought back to the Supreme
Court for an advisory opinion on the questions raised. The matter would remain sub
judice while this occurred and ‘if a favourable decision were given, the Palace might
have constitutional reasons for rejecting the advice of Commonwealth Ministers to
appoint a Viceroy.’ 310

The Queensland Cabinet, in response to this Minute, approved the Government taking
proceedings in the Supreme Court of Queensland under the Appeals and Special
Reference Act 1973 (Qld), seeking a certificate to have the matter of the legislative
power to make the Queen ‘Queen of Queensland’ referred to the Privy Council. The
tactics involved were further assessed by the Queensland Agent-General in London, Mr
Seeney. He noted that it was generally assumed that Mr Whitlam in his forthcoming
visit would urge upon the British Government the consequences of the change in the
royal style and titles. He observed that the one thing the Foreign Office would be wary
of was questions which were sub judice. 311 He concluded that if it were known that the
constitutional effect of the royal style and titles change was to come before the courts,
the Foreign Office would advise the Palace to take no action whatever. He
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recommended that formal action be taken by Queensland before Mr Whitlam’s arrival
in London. 312

On 12 June 1974 the Queensland Agent-General advised the British Foreign Secretary
that a petition from one of the Queen’s subjects had been referred to the Queensland
Executive Council. He noted that the petition concerned the constitutional implications
of the recent change to Her Majesty’s royal style and titles and the extent to which it
affected her Queensland subjects. The Foreign Secretary was advised that litigation
was likely to ensue on the subject and that it would soon become sub judice. 313

The questions which it was sought to refer to the Privy Council were as follows:

1

Is it within the powers of the legislature of the State of Queensland to enact
that in Queensland Her Majesty’s Royal Style and Titles be:

‘Elizabeth the Second, by the Grace of God Queen of the United Kingdom,
Australia, Queensland and Her other Realms and Territories, Head of the
Commonwealth’?

2

Have there been any (and if so what) alterations in the nature or the extent or
the manner of exercise of the prerogatives enjoyed and exercised by Her
Majesty in and in relation to the State of Queensland by reason of:
a. The Proclamation made by Her Majesty on the 19th day of October
1973 whereby Her Majesty was pleased to alter Her Royal Style and
Titles in Her Commonwealth of Australia to be:
‘Elizabeth the Second, by the Grace of God Queen of Australia
and Her other Realms and Territories, Head of the
Commonwealth’.
b. An Act of the Parliament of the Commonwealth of Australia, the
short title whereof is the ‘Royal Style and Titles Act 1973’.
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3

Has the making of the said Proclamation or the enactment of the ‘Royal
Style and Titles Act 1973’ made any alteration to the manner in which or the
extent to which Her Majesty is entitled to receive and act upon advice given
to Her by Her Ministers of State in the United Kingdom and in Queensland
in relation to matters affecting Queensland?

The Commonwealth Government, of course, objected to the making of a reference to
the Privy Council and considered that only the Commonwealth should advise the Queen
on the reference. As was the case with the seabed petition, it argued that the ‘Imperial
Conferences of 1926 and 1930 clearly established that the Queen should act on the
advice of Her Australian Ministers’ in relation to Australian affairs. 314 The adoption of
the word ‘Australian’ rather than ‘Commonwealth’ 315 was used to gloss over the fact
that the changes made at these Imperial Conferences were only expressed to apply at the
Commonwealth level of Government in relation to Commonwealth affairs. They
neither extended to the States nor permitted Commonwealth Ministers to advise the
Queen on State affairs. Nonetheless, Commonwealth officers persisted in the argument
that such a change found its source in the Imperial Conferences when manifestly it did
not.

The Commonwealth Government took the view that it was inappropriate for a judicial
body to deal with non-justiciable questions and that the justiciable questions should
only be dealt with by the High Court. 316 As for the Queen’s royal style and title, it
considered that the 1952 agreement permitted only one royal style and title for each
country, and that no change could be made to it without consultation with other
Commonwealth countries. 317

On 14 August 1974 the Commonwealth Government commenced proceedings in the
High Court, seeking an injunction to restrain the Queensland Attorney-General from
314
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pursuing his application to the Supreme Court for a certificate. 318 This application had
not been determined when the matter was brought before the Full Court of the Supreme
Court of Queensland, but as the Commonwealth did not seek an interim injunction or
adjournment, the matter proceeded.

On 18 September 1974, the Full Court of the Supreme Court handed down its judgment
with respect to the application for a certificate under the Appeals and Special Reference
Act 1973 (Qld). Hanger CJ, Lucas and Williams J all held that the questions were
covered by s 4 of the Act because they related to the peace, welfare and good
government of Queensland, at the very least. Lucas J was the only judge who gave a
substantive judgment. He noted that it might require more than Queensland legislation
to effect a change in the Queen’s royal style and title. However, their Honours all
decided that a certificate should be given. 319 The certificate itself did not specify
whether the reference was sought pursuant to the Appeals and Special Reference Act
1973 or the Judicial Committee Act 1833. 320

On 24 September 1974, Mr Whitlam advised Mr Wilson of the commencement of
proceedings and that the Queen would be advised by Commonwealth Ministers that it
was inappropriate for such a matter to be referred to the Privy Council. He argued that
it was an inter se matter that must be determined by the High Court. He expressed
concern that the Privy Council and the High Court might be called upon to determine
the same questions. 321 The Commonwealth Government had earlier made its view clear
that since 1952 the Commonwealth Parliament had the exclusive power to determine
Her Majesty’s royal style and titles in Australia and that the British Government should
therefore not advise on the reference. 322 British officials continued to disagree on this
point, taking the view that the British Government had ‘locus standi’ to advise on the
matter. 323
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The Queen’s Private Secretary, Sir Martin Charteris, categorized the issue as falling
within the ‘banana skin department’. He noted that the Queen’s wishes were never
consulted regarding her royal style and title in Queensland and that not to consult here
was ‘at the least, gross discourtesy and possibly a constitutional howler’. 324 British
officials noted that this might be used to ‘discountenance’ Mr Bjelke-Petersen, if
necessary. 325

The Commonwealth Government’s advice to the Queen was sent by the GovernorGeneral to Sir Martin Charteris on 2 October 1974. In summary, it advised that:

x

the questions arising under the reference were those upon which Her Majesty
should be advised as Queen of Australia by Australian Ministers;

x

to the extent that it was appropriate for judicial consideration, the matter should
be dealt with by the High Court;

x

the matter involved inter se issues which fell within the High Court’s
jurisdiction;

x

the matter involved the interpretation of the Commonwealth Constitution, which
again fell within the High Court’s jurisdiction;

x

High Court proceedings had already commenced concerning the validity of the
Appeals and Special Reference Act 1973 (Qld); and

x

accordingly, the matter should not be referred to the Judicial Committee of the
Privy Council. 326

Sir Martin Charteris advised the British Government that he had received the GovernorGeneral’s advice. He expressed his concern about Her Majesty receiving conflicting
advice and queried whether it was possible that British Ministers might not feel the need
to give advice or might simply confirm that Her Majesty could accept Mr Whitlam’s
advice. He also sought ‘advice with a small a’ on whether the Queen should not decide
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while the matter was sub judice. 327 The ‘advice with a small a’ was that once the
Queen received the Queensland petition, British Ministers would be entitled to advise
Her Majesty and might indeed feel that it was their duty to do so. It would be open for
Her Majesty to decide upon the referral of the petition irrespective of the High Court
ruling on the validity of the Queensland legislation. For example, such a reference
could be made under s 4 of the Judicial Committee Act 1833 without the need for
Queensland legislation. Nonetheless, it was considered that the existence of pending
litigation might provide good grounds to defer the decision. 328 It was noted that a risk
arising from the refusal to refer the petition to the Privy Council was that the
Queensland Parliament might enact legislation concerning Her Majesty’s royal style
and title in Queensland, which would be reserved and then require the Foreign Secretary
to advise whether it should receive assent. 329

The Queensland Government, upon receiving the Supreme Court’s certificate, sought
advice from the Queensland Solicitor-General, Mr Parslow QC, as well as Professor
O’Connell, Mr C Sheahan QC and Mr D Jackson of Counsel on whether to send it to
the Queen while the Commonwealth’s legal action was still pending. It was agreed that
the certificate should be sent before any injunction prevented such action but that it
should be suggested to the Queen that it might be best not to act upon it until the
proceedings before the High Court were determined. 330 The main reason for sending
the certificate to the Foreign Secretary at that time was, as Mr Spann, advised
Queensland’s London lawyers, ‘to remove the certificate from any jurisdiction where it
can be affected by an injunction of the High Court’. 331 Moreover, the Queensland
Government thought it might have ramifications for the Commonwealth’s legal
challenge. Mr Spann noted that once the certificate was sent, there was nothing further
that could be affected by the injunction sought by the Commonwealth. This would
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render the Commonwealth’s challenge merely academic, and he hoped that the High
Court would therefore refuse to deal with it. 332

The petition was sent to the British Foreign Secretary on 29 November 1974. The
covering letter by the Governor noted that his Ministers had advised him that it would
be unlikely that Her Majesty would feel it appropriate to make a decision on the referral
until the litigation was determined. He sought confirmation of this. 333 The British
Government seized upon this statement and advised that it would not be appropriate for
the Foreign Secretary to submit Queensland’s petition to Her Majesty or tender advice
upon it until the litigation in the High Court had been determined. 334 This avoided any
risk involved in the Queen having the petition and advice only from the Commonwealth
Government. If the petition were not submitted to the Queen, she could not make a
decision upon it.

Although this action put off the time for decision, British officials still advised
Commonwealth officials that British Ministers would be likely to regard themselves as
having standing to advise the Queen in relation to the petition. 335 Mr Harders
responded by arguing that when Her Majesty acted in relation to the Australian States,
she acted solely in her capacity as Queen of Australia. This view was rejected by
British officials who observed that when the Queen appointed a State Governor, she did
so as Queen of the United Kingdom upon the advice of her United Kingdom
Ministers. 336 In response to the argument of Commonwealth officials that Australia
was one country and it was absurd to have a dual system in advising the Queen, British
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officers responded that they did not regard the States as forming part of the
Commonwealth in a ‘jurisprudential sense’. 337

The State Premiers became increasingly concerned about what Mr Whitlam had been
advising the British Government. The Western Australian Premier, Sir Charles Court,
suggested that Western Australia might also proclaim Her Majesty as Queen of Western
Australia. 338 The Queensland Premier, Mr Bjelke-Petersen, discussed the matter with
Lord Goronwy-Roberts in January 1975 and provided him with a memorandum setting
out Queensland’s case, which was largely that the High Court could not give advisory
opinions on such matters, so that it was desirable that the Supreme Court and Privy
Council do so. 339

The Commonwealth’s challenge to the validity of ss 3 and 4 of the Appeals and Special
Reference Act 1973 (Qld) was heard by the High Court on 19-21 May 1975 and
judgment in Commonwealth v Queensland was handed down on 10 October 1975. The
High Court held that ss 3 and 4 of the Act were invalid. Gibbs J, with whom Barwick
CJ, Stephen and Mason JJ agreed, based his judgment upon his understanding that the
Judicial Committee, in giving its opinion, was acting as an independent court. 340 He
dismissed the Queensland argument that when acting on references (rather than appeals)
the Judicial Committee could only give advice that would have no more effect than the
opinions of the Law Officers. Gibbs J observed that it would misconceive the position
of the Judicial Committee to regard it as a judicial body for some purposes only. He
considered that s 3 of the Appeals and Special Reference Act, if valid, would confer
power on Her Majesty to refer questions to a judicial body for judicial advice, and that
as this judicial body was the highest in the hierarchy of the Australian courts, its
decisions bound all Australian courts. 341
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Gibbs J noted that ss 3 and 4 of the Appeals and Special Reference Act would permit
references to the Privy Council on matters concerning any laws in force in Queensland,
including Commonwealth laws. It would include questions on the extent of
Commonwealth legislative power, and would thus entail inter se questions. 342 He
concluded that this was contrary to Chapter III of the Commonwealth Constitution
which limited appeals to the Privy Council on inter se matters to those cases in which
the High Court granted a certificate, and granted the Commonwealth Parliament the
legislative power to impose other limitations on Privy Council appeals in relation to the
subject matters set out in ss 75 and 76. His Honour observed that:

It is implicit in Ch III that it is not permissible for a State by legislation to
provide a procedure by which the Judicial Committee is enabled to consider an
inter se question in the absence of a certificate of this Court, or any other matter
arising in the exercise of federal jurisdiction when the Parliament has exercised
its power to prevent any appeal being brought to the Judicial Committee from a
decision of this Court or a State court on any such matter. Legislation passed by
a State which had that effect would violate the principles that underlie Ch.
III… 343

Gibbs J dismissed the argument that the Queensland provisions merely contemplated
the obtaining of advice from an executive body. He concluded that in reality ‘what is
sought is the pronouncement of a court which, assuming jurisdiction to exist for such a
pronouncement, it would be contrary to constitutional convention to ignore.’ 344

Although he held ss 3 and 4 to be invalid, Gibbs J rejected the alternative arguments
that this was because the law was extra-territorial in nature or repugnant to British laws
concerning appeals to the Privy Council. He concluded that laws that enlarged, rather
than reduced, the jurisdiction of the Privy Council, had been consistently held valid and
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were not considered to conflict with the conferral of jurisdiction by the Judicial
Committee Acts. 345

Jacobs J, with whom McTiernan J agreed, came to a similar conclusion about the
judicial role of the Privy Council and the incompatibility of ss 3 and 4 with Chapter III
of the Commonwealth Constitution. He considered that the Queensland Act confused
the judicial role of the Judicial Committee of the Privy Council with the broader
obligation on members of the Privy Council to tender advice to Her Majesty when
commanded to do so. 346 He observed that references to the Judicial Committee under s
4 of the Judicial Committee Act 1833 required the exercise of judicial functions and had
the same status in that regard as appeals. 347 Jacobs J concluded that the States had no
power to legislate about the tendering of general advice to the Queen by members of the
Privy Council. 348 Nor, in his view, could the Judicial Committee exercise the judicial
power of giving an advisory opinion with respect to the subject matters within ss 75-76
of the Commonwealth Constitution. This was the case regardless of whether the power
was purportedly conferred by a State or exercised under s 4 of the Judicial Committee
Act 1833, because the exercise of any such power would be contrary to the
Commonwealth of Australia Constitution Act 1900 (Imp). 349

Murphy J agreed that ss 3 and 4 of the Appeals and Special Reference Act were invalid
because they were incompatible with Chapter III of the Commonwealth Constitution. 350
However, he went further, arguing that constitutional developments, such as those
concerning the treatment of the seabed petitions, led to the conclusion that the
continuance of appeals to the Privy Council from any Australian court would no longer
be compatible with the Constitution of Australia and the laws made under it. 351

British officials, in commenting internally on the judgments, were critical of Murphy J’s
judgment. They observed that many of his ‘so-called legal observations seem to be
more political grandstanding’. They also noted that his view that it was now unlawful
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for the Privy Council to hear Australian appeals was ‘of interest against the background
of the failure of the Bill which he himself put forward in the first place, as AttorneyGeneral, in order to achieve this.’ 352

More interesting, however, were the vastly different views in the United Kingdom and
Australia on the function of the Privy Council in giving advisory opinions and whether
those opinions would be binding in Australia. While the High Court considered that the
Privy Council would be exercising judicial power and fulfilling its functions as a court
in giving an advisory opinion on Queensland’s petition, and that its opinion would be
binding on Australian courts, the British Government had earlier taken the opposite
view. In 1974 Bennion argued that the opinions of the Judicial Committee of the Privy
Council on references made to it under s 4 of the Judicial Committee Act were neither
enforceable nor ‘judicial’ in their nature. 353 British officials contended that the Judicial
Committee was not acting as a court when it considered references under s 4. 354 The
reference power in s 4 was regarded as a means for the Crown to obtain non-judicial
advice from the Privy Council.355 British officials made it clear to Australian officials
that the Privy Council did not perform a judicial role under s 4 of the Judicial
Committee Act and that this was one of the grounds for refusing to agree to any
Commonwealth request to repeal the provision. 356

In deciding whether to refer Queensland’s petition on the seabed to the Privy Council,
one of the major considerations taken into account by the British Government was that
the Privy Council’s decision would not be binding in Australia and would therefore be
ineffective in resolving the dispute. 357 Indeed, it was expressly noted in the British
Foreign Secretary’s letters to the Governors of Queensland and Tasmania in January
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1974 on the rejection of their petitions that the advisory opinion from the Privy Council
would not be binding on the High Court or the Commonwealth Government, and
therefore it was a matter more appropriately determined by the High Court. 358

Queensland was therefore placed in an invidious position. On the one hand the British
Government would not permit its petitions to be referred to the Privy Council for an
advisory opinion because the Privy Council’s opinion would not be ‘judicial’ in nature
or binding, and on the other hand the Australian High Court struck down Queensland
legislation attempting to permit the Privy Council to give advisory opinions on its
petitions because the Privy Council’s opinions were regarded as being ‘judicial’ in
nature and binding in Australia. In short, Queensland could not win in its desire to
obtain Privy Council opinions.

Queensland did win, however, to the extent that it had continued to keep the matter sub
judice (or at least contentious) until just before the fall of the Whitlam Government. No
Viceroy had been appointed and no changes made to the constitutional position of the
States. Although parts of the Queensland Appeals and Special Reference Act had been
held invalid, the Queensland Government could have persisted in its petition under s 4
of the Judicial Committee Act 1833. It did not, however, as it had achieved its primary
aims. British officials noted in 1976 that nothing had been heard from Queensland on
the matter since the High Court’s judgment, so it was assumed that Queensland was not
persisting in its request for the reference. 359

The New South Wales Government’s unilateral attempt to sever links

In 1978 the Governor’s speech on the opening of the NSW Parliament stated that the
Government had decided to take action to ‘make the High Court of Australia the final
Court of Appeal’ and ‘to make the appointment of the Queen’s representative a matter
358
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solely and directly for recommendation to Her Majesty the Queen of Australia by the
Government of New South Wales so that the appointment of this State’s nominee shall
no longer be subject to endorsement or possible veto by the British Secretary of State
for the Foreign and Commonwealth Office and the Government of the United
Kingdom’. 360 Concern was raised by Buckingham Palace as to what was intended. 361

The Foreign Office’s Legal Adviser concluded that only British Ministers could advise
the Queen of the United Kingdom. Accordingly, for the Queen to act on the advice of
Her State Ministers, she would have to become Queen of each State. This could only be
done by Westminster legislation or an amendment to the Commonwealth Constitution.
Westminster legislation to this effect would not be enacted without Commonwealth
agreement, as to make the States ‘independent’ in this fashion would affect the federal
system. 362 As for the Privy Council proposal, it was concluded that any NSW
legislation would conflict with s 3 of the Judicial Committee Act 1833, which provided
that appeals ‘shall be referred by His Majesty to the… Judicial Committee of the Privy
Council’ and would therefore be repugnant. Further consideration, however, was to be
given to whether s 51(xxxviii) of the Commonwealth Constitution could be used to this
effect. 363

British Government officials raised these matters with NSW officers at a meeting held
at the Governor’s office on 13 November 1978. The British officials stressed that only
British Ministers could advise the Queen of the United Kingdom and noted that a
change to give States direct access to the Queen would be a fundamental constitutional
change. They requested that specific proposals be sent to them for consideration in
advance. State officials, including the Crown Solicitor, discussed the application of s
51(xxxviii) of the Commonwealth Constitution and their hopes to achieve change by
that means. 364 British officials then met with the Governor, Sir Roden Cutler, who said
360

NSW, Parliamentary Debates, LC, 15 August 1978, p 2, per the Governor.
Letter by Mr Heseltine, BP, to Mr Martin, FCO, 12 September 1978: UKG FWA 030/3/78 Prt C.
362
Memorandum by Mr Whomersley, Legal Adviser, FCO, to Mr Britten, FCO, 20 September 1978:
ibid. See also: Teleletter by Mr Upton, FCO, to Mr Roberts, UKHC, Canberra, 11 September 1979;
Memorandum by Mr Pettit, FCO, to Mr Cortazzi, FCO, 27 September 1979; and Teleletter by the Foreign
Secretary, Lord Carrington, to the UKHC, Canberra, 24 September 1979: UKG FPA 012/1/79.
363
Memorandum by Mr Whomersley, Legal Adviser, FCO, to Mr Britten, FCO, 20 September 1978:
UKG FWA 030/3/78 Prt C.
364
Letter by Mr Hime, from the UK Consulate in Sydney, to Mr Britten, FCO: UKG FWA 030/3/78 Prt
C.
361

187
that he had explained to the NSW Premier, Mr Wran, that the Foreign Secretary almost
invariably endorsed State recommendations for the appointment of Governors, and he
wondered whether any changes in the arrangements were necessary or advisable.
However, he noted that Mr Wran could not forget the case of Sir Colin Hannah and was
determined to try to make changes. 365

This meeting was followed by one on 7 December 1978 between the British High
Commissioner, Sir Donald Tebbit and Mr Wran. Mr Wran provided copies of the
Constitution Powers (New South Wales) Bill 1978, which requested Commonwealth
legislation under s 51(xxxviii) of the Commonwealth Constitution that would have
freed States from the application of s 2 of the Colonial Laws Validity Act, and the Privy
Council Appeals Abolition Bill 1978, which relied upon the enactment of
Commonwealth legislation pursuant to the earlier request. As for the appointment of
the Governor, Mr Wran said that he wanted to establish a direct link with Her Majesty
and that he had been dissatisfied with the delays that had been involved earlier with the
extension of the term of Sir Roden Cutler as Governor. The High Commissioner
responded that the constitutional implications of this proposal were under examination
by both officials and legal advisers in the Foreign Office, and sought continuing
consultation on the subject. 366

The State’s attempt to remove the repugnancy restraints upon its legislative power by
use of s 51(xxxviii) of the Commonwealth Constitution failed because the States of
Queensland and Western Australia refused to join in the request and the Commonwealth
refused to legislate unless it received requests from all the States. 367

In August 1979 it was announced in the Governor’s speech that the NSW Government
proposed to enact, pursuant to its own legislative powers, laws to abolish Privy Council
appeals from State courts and to provide that the State Governor was to be appointed in
future by the Queen directly upon the advice of State Ministers. 368 Leading Counsel
365
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had advised the Government that it had the power to enact legislation concerning the
appointment of State Governors, noting that: (a) the question as to who advises the
Crown to appoint a State Governor is not a justiciable issue because there is no rule of
law which governs the case; (b) under the doctrine of responsible government, the
advisers to the Crown are Ministers who are themselves responsible to Parliament; (c)
the Crown acts in self-governing States on the initiative and advice of its Ministers in
those States; (d) there were no inconsistent British laws of paramount force to which a
law confirming this position would be repugnant; and (e) such a law has a close nexus
with the peace, welfare and good government of New South Wales. Counsel observed
that such a Bill would have to be reserved for Her Majesty’s pleasure but that ‘it is
unthinkable that Her Majesty would ever withhold assent to a Bill that has been
reserved by a Governor’ and that Her Majesty should act on the advice of State
Ministers in relation to the giving or withholding of assent. 369

The Governor’s speech was again sent to Her Majesty by the Governor, as was the
custom. It was normal practice for a reply to be sent to the Governor which simply
noted that the speech had been laid before the Queen. The Foreign Office’s Legal
Officers advised that the standard response could be sent and that silence regarding the
proposals it contained would not prejudice the Queen’s legal position or imply consent.
As to the proposals themselves, the view was taken that only an Act of the Westminster
Parliament or an amendment to the Commonwealth Constitution could change the way
State Governors were appointed by the Queen. On the question of whether the Queen
should assent to a reserved State Bill purporting to make such a change, the Legal
Adviser noted that ‘the view has generally been taken that we might properly advise
Her Majesty The Queen not to assent to a State Bill reserved for Her assent, where the
Bill would have a seriously adverse effect on Her Majesty’s constitutional position.’ 370
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A meeting was held between British and NSW Government officials on 27 September
1979 to discuss the matters raised in the Governor’s speech. New South Wales officials
advised that a Bill had been introduced that day to abolish Privy Council appeals
pursuant to State legislative power and that it was likely that the Bill would have to be
reserved. This apparently caused ‘some consternation’ to the British officials,
particularly as reservation of the Bill would directly involve the British Government. 371
They took the view that British Ministers, in advising the Queen on assent, would have
to advise whether the Bill was legally within the power of the NSW Parliament to enact
and whether the Commonwealth or other States should be consulted. New South Wales
officials pointed out that in Australia, the question of the validity of legislation was a
matter for the courts to determine. 372 Despite the fact that in 1975 and 1977 373 British
officials had observed that assent should be given to Bills as a vital step in enabling
their validity to be challenged in the courts, this time officials took the view that ‘it
seemed odd for The Queen to be advised to assent to a Bill which seemed almost certain
to be challenged in the Courts’. 374

British legal advisers concluded that State Parliaments were not themselves competent
to abolish appeals from State Courts to the Privy Council as such legislation would be
repugnant to the Judicial Committee Act 1833 and relevant Orders in Council, 375 and
were highly critical of the reasoning of the NSW Attorney-General to the contrary. 376
On the proposal that State Ministers advise the Queen on the appointment of State
Governors, British officials argued that this would make the Queen ‘Queen of New
South Wales’ and suggested that the High Court had held invalid a Queensland attempt
to do so previously. New South Wales officials responded that the invalidity of the
Queensland legislation resulted from a conflict between provisions conferring judicial
371
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power on the Privy Council and the provisions of Chapter III of the Commonwealth
Constitution, and had nothing to do with the status of the Queen as Queen of a State. 377
British officials concluded that it was ‘clear that New South Wales officials do not
believe there is any necessity to create a “Queen of New South Wales” as they think the
present constitutional arrangements should permit of direct advice being tendered by
New South Wales Ministers’. It was noted that the British officials tried to ‘disabuse
them of this’ but doubted that they had made much of an impression.378

They did, however, make an impression of sorts. One NSW official observed after this
meeting:

The basic problem of course is that to get rid of the Foreign Secretary we have
to go through the Foreign Secretary. It is, therefore, in the pragmatic sense,
highly desirable that we pander to the wishes of the British authorities… 379

The Foreign Office decided that the State should simply be advised that the Governor’s
despatch, containing his speech on the opening of Parliament, had been laid before Her
Majesty. Further action could instead be pursued through the High Commissioner.
Buckingham Palace was then advised of this outcome. It was also advised that the
proposals in the Governor’s speech were regarded as beyond the power of the NSW
Parliament, 380 and that although Mr Wran had previously been asked to consult with the
High Commissioner on these proposals, he had failed to do so. Means were being
sought to point out ‘the potential embarrassment to The Queen if we were forced to
advise Her to refuse assent to New South Wales constitutional legislation on the
grounds that it was against the letter of existing constitutional law, however much we
might agree with its spirit’. 381
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Buckingham Palace was not satisfied with this advice. The Queen’s Private Secretary
responded by noting that:

Her Majesty is very reluctant to agree that you should inform the Governor that
his speech has been laid before The Queen without drawing his attention to this
paragraph [concerning the appointment of the Governor and the abolition of
Privy Council appeals]. Notwithstanding the opinion of your legal advisers that
the absence of any comment could not be implied to be a judgement about the
constitutional validity of such a Bill, The Queen feels it would be proper at this
stage to warn the Governor that the Foreign and Commonwealth Secretary
might well be forced to advise Her Majesty to refuse Her assent. 382

This led British officials to reassess how they would deal with the situation. They did
not want to ‘drive New South Wales into a corner’ by stating that no Bill passed by the
NSW legislature could give New South Wales the power to advise the Queen directly
on the appointment of Governors. 383 They decided that it would be best to ‘play for
time’ in the hope that the co-operative process through the Standing Committee of
Attorneys-General (‘SCAG’) would yield fruit. They also discussed when it would be
best to involve the federal authorities in the matter. 384

In deference to Her Majesty’s views, a new letter to the Governor was drafted, which
set out the constitutional objections to the NSW proposals. It was sent to Buckingham
Palace for approval with the observation that the meeting between British and NSW
officials in September 1979 showed that NSW legal advisers ‘are not fully aware of
their constitutional position’, ‘do not accept our views on it and in any case seem
prepared to disregard what they see as legal technicalities if these stand in the way of
what they wish to achieve.’ 385 The proposed letter to New South Wales was ‘designed
to fire a warning shot across the bows of the State Government’. 386 Other British
officials, however, were concerned about this response. One observed that the
382
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‘constitutional position of the States is like a card house, and… we are about to remove
the first significant card’. 387 On 5 November, the Foreign Office was notified by Sir
Philip Moore that Her Majesty considered that the revised draft despatch met ‘very
well’ the point previously made by the Palace. 388

The despatch from the Foreign Secretary, Lord Carrington, was dated 19 November
1979. It referred to the Governor’s despatch which enclosed his speech on the opening
of Parliament and then stated:

In laying this Despatch before Her Majesty The Queen, I felt bound to draw to
Her attention parts of the legislative programme prepared for the session, in
particular, the reference to the introduction of a bill to invest in the New South
Wales Government the sole responsibility to recommend to Her Majesty The
Queen the appointment of The Queen’s Representative. I advised Her Majesty
that I did not consider that the New South Wales Parliament could, of its own
accord, constitutionally legislate in this way; and I recalled to Her Majesty that it
was my duty to advise Her to refuse Her assent to legislation which in my view
was unconstitutional whatever my view of the merits of such legislation might
be.

Her Majesty has no wish to frustrate the intentions of the New South Wales
Parliament, provided that they are expressed in a form which is not potentially
unconstitutional. I hope therefore that your Government will consult closely
with me or with British representatives in Australia on the proposed legislation.

It is also understood that a Bill to abolish appeals from the Courts of New South
Wales to Her Majesty in Council has been introduced. The law on this matter is
partly contained in UK legislation. Moreover, it is very doubtful whether the
Legislature of New South Wales has power to extinguish the prerogative right of
Her Majesty to grant leave to appeal from those Courts to the Privy Council. I
should therefore expect to be consulted also about such legislation.389
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The British High Commissioner, Sir Donald Tebbit, was instructed to deliver this
despatch to the Governor personally, as a sign of the seriousness with which the United
Kingdom regarded the matter. He was instructed that his primary aim was to induce the
NSW authorities to consult. The British Government did not want to be seen to ‘veto
their plans outright’ as it ‘could provoke an ill-judged and unhelpful response’. 390 Sir
Donald suggested that the tone of the letter be softened and positive elements given
greater priority. 391 Lord Carrington responded that it was too difficult to change the
letter as it had already met with the Queen’s approval.392

Sir Donald was given very detailed notes to draw upon in his discussion with the
Governor. He was asked to make the point that if New South Wales wished to retain its
present legal and constitutional system, it could not unilaterally remove a section of the
foundation upon which it rested. Only British legislation or an amendment to the
Commonwealth Constitution, could give the States the right to advise the Queen
directly. He was to warn that a Governor appointed by unconstitutional means would
be unable to give assent to new Bills or validly perform other duties of the Governor. 393

Sir Donald was also asked to point out that if the Governor of one State acquired the
right of direct access to the Queen, ‘he (and his State Government) would be on equal
footing with the Governor-General and the Federal Australian Government, i.e. in a
position equivalent to an independent country.’ This would affect the federal system
within Australia, and would be an intolerable interference by the United Kingdom in the
affairs of the Commonwealth Government, if its Parliament were to legislate ‘to create
what amounted to an independent State within Australia’. 394 It was regarded as
‘unthinkable’ that the United Kingdom would legislate on this matter without
Commonwealth consent. 395
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The Foreign Secretary noted that although the letter merely objected to the prospect of
constitutional invalidity, even if the NSW Government found a constitutionally proper
means of altering the status of the Governor which provided a right of direct access by
the State to the Queen, it would ‘carry unacceptable political implications for our
relations with the Federal Government’.396 Sir Donald was instructed to ‘spin out’
consideration of the NSW proposal in the hope that the matter would be overtaken by
the work of SCAG. In particular, it was suggested that he ask for the legal arguments of
the NSW Government to be set out in writing, so that British legal advisers could
consider them in detail. 397 The intention here was simply to play for time rather than be
potentially persuaded by Australian legal arguments.

It was not until 13 December 1979 that Sir Donald Tebbit delivered Lord Carrington’s
despatch to the NSW Governor, Sir Roden Cutler. Sir Donald made the points set out
in his Speaking Notes, arguing that the Australian States were ‘self-governing
dependencies of the British Crown’ 398 and that therefore all powers in relation to them
had to be exercised by Her Majesty on the advice of her British Ministers.

Sir Roden reportedly responded by saying that he personally agreed with the despatch
and thought it entirely reasonable. He had privately advised Members of the
Government earlier in the year that what they were proposing was ‘almost certainly
unconstitutional’. He had been handed the text of the Speech from the Throne only
shortly before he read it and ‘although he personally found part of the contents
distasteful he felt it was not proper for him to do otherwise than present the Speech as
drafted by the Government’. 399

The High Commissioner then met with the NSW Attorney-General, Mr Walker to
discuss the despatch. He considered that the Attorney-General seemed ‘relaxed’ about
396
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the nature of the despatch, but dissented from its view. The Attorney-General was
confident that Privy Council appeals could be abolished by s 51(xxxviii) of the
Commonwealth Constitution, and thought that this would eventually be achieved
through SCAG. The High Commissioner noted that Mr Walker did not defend his Bill
which asserted a unilateral State power to terminate such appeals. On the subject of the
appointment of the Governor, Mr Walker noted that it was driven by the Sir Colin
Hannah incident. While he agreed that it was the correct decision for the British
Government to refuse to extend Sir Colin’s term, the fact that the United Kingdom held
this power was objectionable. The Attorney-General agreed to provide the British
Government with a paper that set out his Government’s views on the legal issues. 400

Later that same day, the Governor’s Official Secretary contacted the British ConsulGeneral in Sydney ‘in some embarrassment to say that they had just received the Privy
Council Appeals Abolition Bill 1979 (which had now passed all its parliamentary
stages) for Royal Assent.’ He noted that the Governor considered that he had no choice
but to reserve the Bill. It was observed that Sir Roden was ‘clearly discomfited to
receive two such contrary pieces of paper on the same day and irritated at a further
example of New South Wales impulsiveness.’ 401 Indeed, Lord Carrington’s letter had
stated that he expected to be consulted upon this Bill. Instead it was presented for royal
assent as a fait accompli.

In New South Wales it was the custom that the Governor did not assent to Bills until
receiving a certificate from the Solicitor-General, counter-signed by the AttorneyGeneral, stating whether there was any legal impediment to giving assent or any legal
requirement to reserve the Bill. In this case the Solicitor-General qualified the draft
certificate by stating that there ‘may be some objection’ to His Excellency giving
assent. The matter was delayed while the Crown Solicitor was asked to give further
advice. The Crown Solicitor advised that the Governor could reach the view that
reservation was required and that there was therefore a risk that the Queen might be
advised by her British Ministers not to assent to the Bill. The Crown Solicitor also
noted that decisions handed down by the High Court after the passage of the Bill
400
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increased doubts about its validity. 402 In the circumstances, the certificate of the
Solicitor-General and Attorney-General was not presented to the Governor, so the Bill
remained in the Governor’s desk drawer awaiting action.

Anxious British officers awaited the reservation of the Bill, checking to see if there
were any postal delays, and preparing themselves for the refusal of assent. 403 There
was concern that if assent were not refused this time, the State would take this as an
indication that it could pass any Bill, including one concerning the appointment of the
Governor, without the risk of assent being refused. 404 It was suggested in some quarters
that the validity of the Bill should be referred to the Judicial Committee of the Privy
Council, either pursuant to s 4 of the Judicial Committee Act 1833, 405 or by way of a
general prerogative power. The advantage in the latter course was considered to be that
it might avoid the prospect of the Commonwealth Government demanding a concurrent
right to advise the Queen, as it had in relation to the proposed seabed references under s
4 of the Judicial Committee Act. 406

British officials considered it a gamble to give assent and leave the validity of the Act to
be determined by the Australian courts. If the Australian courts upheld the validity of
the Act but British Ministers continued to disagree, then the only option left would be to
disallow the law, which was regarded as a drastic step since it would involve Her
Majesty’s United Kingdom Ministers tendering advice contrary to that of Her Majesty’s
judges. 407 One possibility considered was the adoption of a 1946 precedent concerning
a South Australian Bill. 408 In that case the South Australian Government was asked to
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give grounds for the non-refusal of assent, placing the onus back on the State
Government to show cause why assent should not be refused. 409

British officials were attracted to using either or both of the proposals to ‘show cause’
or refer the matter to the Judicial Committee, as a means of avoiding an outright refusal
of assent. It was noted, however, that New South Wales would be left in a ‘Catch-22
world: they cannot abolish appeals to the Privy Council until they have abolished
appeals to the Privy Council…’ 410

Contrary to British expectations, however, the Bill did not arrive. In March 1980, the
British Consulate in Sydney advised that the Bill was still sitting in the Governor’s desk
as its constitutional validity was being reconsidered. It noted that British officers in
Sydney were pursuing a ‘policy of masterly inactivity’ on the matter. 411 They were
informally advised by the Governor’s Official Secretary in 1981, and again in 1983, that
the Governor was still formally awaiting the Attorney-General’s certificate, but that
there was a tacit understanding that the Bill should not be proceeded with.412 The
British Government regarded this as capitulation on the part of the State. One British
official later noted in 1983 that the ‘New South Wales authorities, who had clearly been
trying to pull a fast one, and were not really very surprised to be caught, simply gave
in.’ 413

As promised, the State sent a paper to the British Government on 20 June 1980 setting
out its position as to the relationship between the State and the Crown and the
legislative power of the State with regard to that relationship. 414 It noted the plenary
legislative powers conferred upon the State by its Constitution and the fact that the
exercise of such powers may affect the royal prerogative. It also noted the fetters on its
legislative powers, such as repugnancy and limited powers to enact laws with extra-
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territorial effect, but concluded that these did not affect the State Parliament’s power to
enact laws concerning advice to the Queen on the appointment of the Governor. 415

The difference between Australian and British views on the constitutional position was
in part derived from the different constitutional contexts in which they worked. In the
United Kingdom, with no formal written constitution, what was considered
‘constitutional’ was based heavily on constitutional convention. 416 These conventions
were in many cases treated as binding. In Australia, State constitutional lawyers relied
upon written Constitutions and focused upon whether there was legislative power to
enact a law. Constitutional convention was not considered binding, and always gave
way to validly enacted legislation. Thus the Australian advice focused upon whether
there was any limit on the legislative power to enact such a law, while the British advice
focused upon the application of the underlying constitutional convention concerning
advice to the Queen. This clash is noticeable in the following extract from the advice of
a British Legal Adviser:

[I]t is arguable that, in strictly legal terms, a law enacted by the legislature of
NSW providing that the prerogative power of Her Majesty The Queen to appoint
the Governor should only be exercisable upon the advice of State Ministers
would be valid. (It is also, of course, impossible to predict how the High Court
of Australia would react to legislation of this sort). However, constitutionally
such a law would be objectionable, because it violates the constitutional
convention which is sacrosanct in our system, that Her Majesty The Queen acts
on the advice of Her United Kingdom Ministers on matters concerning the
United Kingdom (such as the appointment of the Governor of a self-governing
dependency like New South Wales). 417
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The Foreign Office concluded that there was no point in sending a Legal Adviser to
Australia as the gulf between the views of the two governments was too wide. The
British response would have to be one of ‘flat disagreement’ and there would therefore
be little opportunity for constructive dialogue. 418 It was also noted that regardless of the
legal arguments, there were two other reasons why the United Kingdom ‘would be
politically unable to agree to unilateral New South Wales action:

(a) the Palace would be unlikely to accept the results; and
(b) the Commonwealth would be upset if we allowed New South Wales to go ahead
unilaterally’. 419

While the British Government was still considering the terms of its response, on 12
August 1980 the Governor’s speech upon the opening of the NSW Parliament contained
a further commitment to introduce a Bill concerning the appointment of the Governor.
This infuriated the British Government. British officers regarded it as ‘to say the least
discourteous’ to give the United Kingdom a chance to comment upon the NSW paper
but to then act without warning or waiting for a reply. Moreover, they accused the
NSW Government of having ‘flatly contradicted a despatch from the Secretary of State
which, although cast in more courteous terms, amounts to an instruction on behalf of
The Queen’. 420 This, they considered, might be grounds for disallowing such a law if it
were given assent by the Governor, rather than being reserved, ‘since it will be in plain
contradiction of the Secretary of State’s clear instruction of 19 November and The
Queen’s own wishes.’ Moreover, they noted that when Sir Roden Cutler retired, if the
NSW Government did not seek the appointment of his successor through the proper
channels, ‘all their subsequent legislation will arguably be invalid.’ 421

The issue of how the Governor was to be appointed had become pressing, as Sir Roden
Cutler was about to retire in January 1981 and the State was anxious to clear the way so
that the new Governor could be appointed upon the direct advice of the Premier. The
British Government was severely criticized by the Secretary of the NSW Premier’s
418
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Department, Mr Gleeson, for its delay on this matter. 422 A meeting with the British
High Commissioner did not resolve the conflict. Once again, the High Commissioner
argued that the NSW proposals were unconstitutional, the Crown Solicitor argued that
constitutional validity should be determined by the courts after assent is given, rather
than at the stage of giving assent, and the High Commissioner replied that the Foreign
Secretary could not recommend to the Queen that she give assent to legislation thought
to be ‘unconstitutional’. 423 The High Commissioner handed over a copy of the British
Government’s response to the NSW paper. It stated:

[W]e consider that, since in relation to New South Wales HM The Queen acts as
The Queen of the United Kingdom, it follows that the Legislature of New South
Wales cannot properly change the relationship of The Crown vis-à-vis New
South Wales…

As a matter of constitutional convention, HM The Queen, in Her capacity as
Queen of the United Kingdom, must act on the advice of Her United Kingdom
Ministers, just as in her capacity as Queen of Australia, She must act on the
advice of her Australian Commonwealth Ministers. As stated above, in relation
to New South Wales HM The Queen acts as The Queen of the United Kingdom
and thus it would be a clear violation of the constitutional convention mentioned
above, which is sacrosanct in our constitutional system, were She to act upon the
advice of other than Her United Kingdom Ministers on the question of the
appointment of the Governor of New South Wales….

[W]hilst we accept that the residual constitutional links such as those which are
the subject of the paper by the New South Wales authorities are outdated, we
believe that we must bear in mind the fact that there is a distinction between
what is politically desirable and what is legally and constitutionally possible. 424
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As the relevant legislation had not been enacted, Mr Wran used the existing channel to
recommend to the Foreign Secretary the appointment of Sir James Rowland as Sir
Roden Cutler’s successor. 425 The British Government regarded this as a ‘climb down’
by the NSW Government and recognition that the State had accepted the British
Government’s arguments on this matter. 426 It is doubtful that this was so. It was
simply the case that as no legislation was in force in New South Wales permitting an
alteration in the practice, the previous practice was followed. Once again this shows the
difference between what NSW officials regarded as ‘constitutional’ (being the exercise
of a power supported by a valid law) in contrast with what the United Kingdom
regarded as ‘constitutional’ (being actions supported by existing constitutional
convention). State officers would only act in accordance with a valid law, and therefore
were obliged to follow the existing law until it was validly changed. British officers
took this as an acceptance of the application of existing conventions in a binding
fashion.

In meetings between British and NSW officers in September 1980 and March 1981, the
British Government maintained its position that it would be ‘constitutionally improper’
for New South Wales to enact legislation requiring the Queen to act on advice of NSW
Ministers, and that the United Kingdom would only take action to free the States from
their status as dependencies in response to a uniform approach by all the States and the
Commonwealth. 427 The development of such a uniform approach, through the
negotiation of the Australia Acts, overtook this dispute. However, the attitude of the
NSW Government to those negotiations was coloured by its unhappy experiences with
the British government. It therefore argued strongly for an Australian solution to the
termination of residual links and rejected the involvement of the British Government in
this project.

As the memories of this dispute subsided and pragmatism took over in the negotiation
of the Australia Acts, the issue was revived by Justice Murphy. In Caltex Oil
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(Australia) Pty Ltd v X L Petroleum (NSW) Pty Ltd, he stated that the NSW Bill to
abolish Privy Council appeals ‘was reserved for Her Majesty’s assent’ and that the
‘Queen has not assented to the measure, apparently because of interference in the
legislative process by the British Government’. 428 As noted above, this statement was
incorrect, as the Bill had never been reserved. The Commonwealth Attorney-General,
Senator Evans, when asked about Murphy J’s statement, observed that the NSW
Government had been ‘taking a bit of a punt’ in trying to abolish Privy Council appeals
unilaterally, but was critical of the ‘crazy’ colonial arrangements and the ‘general
bloody shambles’ of British rules that continued to apply to the Australian States. 429
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CHAPTER 5

The negotiation of the Australia Acts 1986

The background to the Australia Acts 1986
The High Court has previously noted that one must take ‘proper account of the history
that lay behind the enactment of the Australia Act’ in order to interpret its terms. 1
Unfortunately, little has been written detailing this background 2 and most of it may only
be found in confidential government documents. 3 The political and legal context from
which the Australia Acts arose is discussed in Chapter 4.

This Chapter deals with the development of legislation to terminate residual links
between Australia and the United Kingdom, from early proposals through to the
enactment of the Australia Acts 1986.

A British initiative to repeal Imperial laws applying to the States

In 1963 an attempt by the British Government to repeal various Imperial laws applying
to the States, such as the Australian Constitutions Acts 1842 and 1850, was abandoned
after the States objected that some of the provisions in these Acts were still operative,
including those concerning royal assent. 4 The British Government agreed not to repeal
these laws for the time being, but asked States to take whatever action was necessary to
enable the Acts to be repealed in the future.

1
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3
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4
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012/548/2/76 Prt A.
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New South Wales referred to its Law Reform Commission the review of the application
of Imperial laws in the State, resulting in the enactment of the Imperial Acts Application
Act 1969 (NSW). This Act preserved, repealed, and re-enacted in part, many of the
Imperial laws that applied in the State, although it did not affect those that applied by
paramount force. This latter category of laws was dealt with in a separate report titled
‘Working Paper on Legislative Powers’. 5

Early inter-governmental efforts to sever residual links with the United Kingdom

In 1966 SCAG considered the termination of residual Imperial links and canvassed the
removal of the repugnancy fetter as a means of allowing the States to amend the
Merchant Shipping Act 1894 (Imp). However, at that stage the States showed little
enthusiasm for the project and the matter was dropped.6 Instead, it was later agreed by
SCAG that ss 735-6 of the Merchant Shipping Act should be repealed by British
legislation enacted at the request of the Commonwealth and all the States. The
Commonwealth Cabinet agreed to approach the United Kingdom to request the
enactment of the legislation. 7

The Commonwealth Prime Minister, Mr McMahon, wrote to the British Prime Minister,
Mr Heath, on 21 September 1972, seeking the enactment of such legislation. Mr Heath,
responded on 9 November 1972 that the British Government would be happy to sponsor
the necessary legislation in the Westminster Parliament in the terms that the
Commonwealth Government had proposed. 8 Officials were settling the form of the
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legislation, 9 when the newly elected Whitlam Government requested that action on this
proposal cease. 10

The discussions at SCAG on the merchant shipping legislation sparked further
consideration of the broader issue of removing other legislative constraints imposed
upon the States by British legislation. 11 New South Wales offered SCAG the services
of its Law Reform Commission to consider this issue. 12 The Commission’s ‘Working
Paper on Legislative Powers’ had proposed the enactment by the Westminster
Parliament of a New South Wales Bill which would apply to the State, in substance, ss
2, 3 and 4 of the Statute of Westminster, freeing it of constraints concerning repugnancy
and extra-territoriality and preventing the Westminster Parliament from legislating with
respect to the State without its request and consent. The manner and form constraint in
s 5 of the Colonial Laws Validity Act was to be preserved. The requirements to reserve
Bills were to be abolished, but the Governor would still have retained a discretion to
reserve them. The power of disallowance was to be abolished. The report was
circulated to SCAG for its consideration.

On 20 April 1972 SCAG referred the subject to the ‘Special Committee of SolicitorsGeneral’ (the ‘SCSG’). It was agreed that Commonwealth officers would not
participate until the States had prepared a preliminary report. 13 The Committee first
met in June 1972 and continued to meet during 1973, despite the election of the
Whitlam Government, until it reached a consensus in May 1973. As discussed below,
the Commonwealth Government ultimately refused to participate in the scheme and it
was shelved.
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The Whitlam Government and the termination of residual links

The Whitlam Government took a unilateral approach to the issue of residual links
between the States and the United Kingdom. As discussed in Chapter 4, it sought the
termination of Privy Council appeals from State courts without the support or
involvement of the States. It also sought to change the channel of communication
between the States and the Crown so that all communications would go through the
Governor-General, allowing the Commonwealth to comment upon them. In both these
attempts, it failed.

Where, however, the termination of residual links might increase State power, the
Whitlam Government preferred to retain colonial restraints until such time as it could
subordinate the States and increase its own powers. Accordingly, it put a stop to British
legislation that would have repealed ss 735-6 of the Merchant Shipping Act in their
application to the States, even though the proposal already had State and British
agreement, and instead proposed the holding of a referendum as a means for the
Commonwealth to obtain complete legislative control over merchant shipping. 14

As for the Colonial Laws Validity Act, the Lord Chancellor queried why Mr Whitlam
was seeking the abolition of Privy Council appeals rather than the severance of all links
between the United Kingdom and the States. He asked him why he would not ‘do a job
of it’ and ‘cut the painter’. 15 The formal record of the meeting states:

Mr Whitlam said that in some respects his government did not mind the
Australian States having a residual colonial status since this helped to make
clear that they were not fully sovereign. For this reason he did not at present
want to press for the abolition of the application to the States of the Colonial

14
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Laws Validity Act since to do so might seem to increase the claim of the States
to sovereignty. 16

The British Prime Minister, Mr Heath, noted in his personal record of a meeting with
Mr Whitlam on the same day:

I then asked him about Section 2 of the Colonial Laws Validity Act, to which he
replied that he did not wish to have this repealed, certainly not before they had
been able to consider legislation in Canberra to take its place. If the United
Kingdom Parliament were to repeal Section 2 of the Colonial Laws Validity
Act, it would only increase the actual powers of the states and this he strongly
opposed. It was only when his Government had been able to take the powers
away from the states that he would wish Section 2 of the Colonial Laws Validity
Act to be repealed in respect of the states. I refrained from commenting on this
desire to retain legislation which was not only colonial in aspect but colonial in
title. 17

Frustrated by the Whitlam Government’s piecemeal approach, the British Government
considered taking the initiative itself in cutting residual links in 1973, but the proposal
was not pursued. 18

The SCSG reported to SCAG on 2 July 1973 on the proposal to extend the Statute of
Westminster to the States. It proposed the enactment of a Bill by the Westminster
Parliament that would not apply to a State unless adopted by the Parliament of the State.
It dealt with the subjects of repugnancy, extra-territoriality, the application of British
laws to the States and the preservation of the Commonwealth Constitution and Statute
of Westminster. It went beyond the Statute, however, by removing the requirement to
reserve Bills, unless imposed by State legislation, and the power to disallow State laws.
It included a provision that permitted the States to continue to impose manner and form
constraints on their legislative power. Finally, it dealt expressly with royal succession
16
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and the laws concerning regency by providing that British changes to these laws would
extend to the States if they extended to the Commonwealth. This was intended to
ensure uniformity in the identity of the Sovereign throughout all parts of the
federation. 19

In August 1973 Commonwealth officers met with the SCSG to discus its report on the
extension of the Statute of Westminster to the States. The States later noted that the
meeting ‘proved abortive’ because the Commonwealth would not co-operate unless the
States agreed to: (a) secure a uniform merchant shipping law for the whole of the
Commonwealth; and (b) the abolition of appeals to the Privy Council. 20
Commonwealth officers, however blamed the action of Queensland in introducing the
Appeals and Special Reference Bill for making the meeting pointless. 21 Whatever the
cause, the States saw the break-up of this meeting as marking the end to any cooperative Commonwealth-State approach to the issue, but considered whether they
could collectively act to request British legislation without the Commonwealth’s
involvement. 22 The Commonwealth Government warned the British Government that
if the States requested the enactment of such legislation, ‘the Australian Government
would want to express very firm views of its own.’ 23 In particular, the Commonwealth
wanted to defer any extension of the power of the States to enact laws having an extraterritorial operation until the High Court handed down its judgments on the challenge to
the validity of the Seas and Submerged Lands Act 1973 (Cth). 24

British attempts post Whitlam to encourage the termination of links

In December 1976, the British High Commissioner in Canberra, Sir Donald Tebbit, was
instructed to convey to the Commonwealth Prime Minister, Mr Fraser, the British
Government’s ‘strong wish’ to be freed of its links with the States and to ask him what
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action he would take to consult the States. 25 At the request of Buckingham Palace, Sir
Donald was also instructed to make clear to the Commonwealth that the termination of
constitutional links could not result in the States advising the Queen directly, because of
the risk of the Queen receiving conflicting advice. 26

Some British officials were not convinced that allowing the States to advise the Queen
directly would actually raise the risk of conflicting advice to the Queen. One Legal
Adviser to the Foreign Office noted that it was clearly accepted at present that British
Ministers alone advised the Queen regarding State matters. If they were to drop out of
the chain, then State Ministers alone would advise the Queen on these subjects. He
could not see how the enhancement of the status of the States would of itself give
Commonwealth Ministers the right to tender advice where they had not previously had
such a right. 27 His Foreign Office colleague replied that possible conflicts would arise
in situations such as that concerning the seabed petitions, where both the
Commonwealth and the States have an interest. Although a possibility of conflict
already arose, that conflict would be between the advice of Commonwealth and British
Ministers, so the British Ministers could act as a ‘buffer’ to avoid embarrassment to the
Queen. 28 This could only have happened, however, if British Ministers always gave the
Queen the same advice as the Commonwealth, in order to avoid a conflict. This would
have involved an abdication of the responsibility of British Ministers, contrary to
previous assertions as to their independent responsibility to the Crown. It was therefore
not a satisfactory response to the argument that conflicts already arose and would not be
increased by States advising the Queen directly.

The resumption of State efforts to terminate residual links

The consideration of the 1973 report of the SCSG on the extension of the Statute of
Westminster to the States was renewed at the meeting of SCAG on 16 June 1976.
Commonwealth officers, however, remained critical of the 1973 report. Sir Maurice
25
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Byers QC, the Commonwealth Solicitor-General, argued that the proposed provisions
would alter State Constitutions contrary to ss 106-8 of the Commonwealth
Constitution. 29 He also argued that matters concerning the royal succession were for
the Commonwealth Parliament to determine. Sir Maurice suggested that the best way
forward would be to make changes through an amendment to s 106 of the
Commonwealth Constitution by way of a referendum under s 128. He considered that
the intervention of the Westminster Parliament would be undesirable, especially as
provision for constitutional change was already made by s 128. 30

In recognition of the Commonwealth’s reluctance to accept the 1973 report, SCAG
referred the matter back to the SCSG. The SCSG reported in March 1977. It decided to
concentrate upon removing the repugnancy fetter on the legislative powers of the States.
It noted that the removal of this fetter would allow the States: (a) to abolish Privy
Council appeals; (b) to revise or end existing Imperial requirements regarding
reservation or disallowance; and (c) to amend or repeal the Merchant Shipping Act 1894
(Imp). The Committee also noted that the removal of the repugnancy fetter would
allow a State to override manner and form requirements in its own Constitution, as s 5
of the Colonial Laws Validity Act would be vulnerable to express or implied
amendment and it was doubtful whether the entrenchment of State constitutional
provisions was validly supported by a source outside the Colonial Laws Validity Act.
The SCSG therefore considered that if States wanted to preserve their capacity to
entrench constitutional provisions, then express provision should be made to permit this
to occur. 31

The primary debate within the SCSG concerned the means of terminating the
repugnancy fetter. It was recognized that British legislation would be effective, but that
it would be difficult to obtain the consent and request of the Commonwealth and all the
States. The alternative suggested by the Committee was the use of s 51(xxxviii) of the
Commonwealth Constitution. While it was recognized that the effectiveness and
29
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operation of this provision was still uncertain, it was considered ‘sufficiently likely to
be effective as to justify reliance upon it’ should SCAG so choose. The SCSG
concluded that the Commonwealth could legislate to remove the repugnancy fetter on
the legislative power of those States that requested such legislation without affecting
any other State. Thus, this mechanism had the advantage that it could be used to assist
those States which sought assistance, without a requirement for unanimous
Commonwealth-State agreement. 32

The SCSG also considered the crucial question of whether the Commonwealth
Parliament could amend or repeal a law enacted under s 51(xxxviii) without the consent
of State legislatures directly concerned. The SCSG took the view that any amending or
repealing legislation must be supported by a head of power so that unless another head
of power supported the legislation, it could only be enacted pursuant to s 51(xxxviii) at
the request or with the concurrence of the States directly concerned. 33

Western Australia was reluctant to follow the s 51(xxxviii) approach. It had seen
advice from Professor O’Connell and Dr Finnis that it was ‘very doubtful’ whether s
51(xxxviii) could legally support the proposal.34 The Western Australian AttorneyGeneral noted that it would be a considerable concession on the part of Western
Australia to agree to the use of s 51(xxxviii), so that it would want something in
exchange for it, such as securing the territorial sea as part of the State’s jurisdiction. 35
He also noted that if Privy Council appeals were to be abolished, the State would want
involvement in the appointment of High Court judges. 36

At a SCAG meeting in mid 1977, Western Australia raised its negotiation requirements
concerning the territorial sea and State involvement in the appointment of High Court
judges. This was answered by further brinksmanship on the part of the Commonwealth,
with Mr Ellicott stating that he would then want to discuss bringing State Supreme
Courts into a single court system. He also declared that if s 51(xxxviii) were used, the
32
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Commonwealth took the view that it would have the power to repeal such legislation in
due course. 37

When SCAG met in April 1978, it became clear that Victoria, New South Wales, South
Australia and Tasmania were prepared to support s 51(xxxviii) legislation dealing with
repugnancy and extraterritoriality (which had since been added to the draft Bill).
Queensland, upon the advice of Professor O’Connell, refused to enact such legislation.
Western Australia’s position was that it would not participate except as part of a
‘package deal’ taking into account other federal matters, including the territorial sea, the
appointment of High Court judges and remaining residual links. 38 The idea appeared to
be that the s 51(xxxviii) legislation would be ‘confirmed’ or supported by British
legislation.

It appears that Western Australia and Queensland preferred the use of British legislation
for two main reasons. First, because it was certain that it was effective, whereas
significant doubts still attended the application of s 51(xxxviii). From a policy point of
view, these States considered that a matter as important as the very Constitution of the
State should be dealt with in the most legally certain manner and not left vulnerable to
future litigation. 39 Secondly, Western Australia was concerned about the use of
Commonwealth legislation or an amendment to the Commonwealth Constitution to
amend State Constitutions. The Western Australian Solicitor-General observed that he
did not want to encourage the notion that State Constitutions could only be amended
through the Commonwealth Constitution. 40

The Constitutional Powers (New South Wales) Bill was introduced into the NSW
Parliament on 6 December 1978. 41 It was supported by the Opposition. 42 Some doubts
were expressed as to the constitutional validity of the scheme and the Government
admitted that ‘nobody really knows how the scheme of complementary legislation will
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stand up to judicial review’. 43 The Bill was passed by both Houses and given assent by
the Governor on 21 December 1978. 44 It requested the Commonwealth Parliament to
enact a bill in the form set out in Schedule 1. The Bill in the Schedule did not provide
for the repeal of the application of the Colonial Laws Validity Act 1865. Rather, it
would have terminated the application of the repugnancy doctrine in ss 2 and 3 of that
Act and enacted a provision giving the State the power to repeal or amend laws of
paramount force. It would also have preserved the application of the manner and form
requirements in s 5 of the Colonial Laws Validity Act (rather than re-enact them as was
later done in s 6 of the Australia Acts) and preserved the Commonwealth of Australia
Constitution Act, the Commonwealth Constitution and the Statute of Westminster.
Tasmania and Victoria passed similar laws. 45 When the British Government became
belatedly aware of the Victorian proposal, questions were raised as to whether assent
ought to be given to a s 51(xxxviii) request Bill if it were reserved. 46 Preliminary
advice from a British Legal Adviser was that the Queen should probably be advised to
assent to such a Bill on two grounds: ‘first, we cannot say positively that the legislation
is unconstitutional, this being a matter of Australian constitutional law, and second the
legislation would merely constitute a request to the Commonwealth Parliament to act,
which we are very doubtful that they would be prepared to accede to.’ 47 As none of
these Bills were reserved, the British Government did not need to decide whether or not
the Queen ought to give assent to them.

The Commonwealth Parliament did not legislate in accordance with the requests.
Senator Durack, the Commonwealth Attorney-General, announced on 1 November
1979 that ‘in the short term’ s 51(xxxviii) should not be used at the request of individual
States as it was desirable to ‘present a united front of all Australian Governments and
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Parliaments’ when resorting to this ‘untested power’. 48 At a Premiers’ Conference in
1979, Mr Fraser, confirmed that he would only legislate if all the States made
requests. 49 The matter was then referred back to SCAG. It was asked to ‘examine
constitutional matters that may need review to reflect more accurately the political and
legal autonomy of Australian Parliaments and other authorities in Australian matters’
and to ‘focus in particular on limitations which at present apply to the Australian
States’. 50

The Residual Links Project – the negotiation of the Australia Acts
The resumption of work on residual links – the maneouvres of 1979-80

State concern about the Commonwealth’s intentions

SCAG again requested the SCSG for a report. The intention was to terminate residual
links with Britain, with the exception of the role of the Queen as Head of State at the
Commonwealth and State level. This outcome was generally supported by all the
States, subject to the condition that the freedom of the States from colonial restraints
would not result in the imposition of greater restraints by the Commonwealth. 51 This
concern was exacerbated by the initial approach of Commonwealth officers who argued
that: the Commonwealth was entitled to tender advice to the Queen on the appointment
of State Governors; the channel of communication between the States and the Queen
should be the Governor-General; and the States were not ‘partners and co-sharers of
constitutional power’ with the Commonwealth and could therefore not engage in direct
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relations with the Queen. 52 The States took the view that the Commonwealth ‘should
not seek involvement [in the appointment of State Governors] unless it is also prepared
to offer it in relation to the Governor-General’.53

In February 1980 the SCSG reported to SCAG on the links between the States and the
Crown and the possible means of removing them. The three possible options identified
were (1) Imperial legislation; (2) Commonwealth legislation under s 51(xxxviii); and
(3) Commonwealth legislation pursuant to s 2(2) of the Statute of Westminster. The
States generally objected to option (3) concluding that it was neither valid nor
appropriate. Queensland and Western Australia opposed option (2) and the
Commonwealth opposed option (1), leading to a stalemate. 54

Consultation with the British Government and its reaction to the proposals

Commonwealth officials discussed progress with British officials on the residual links
project in February 1980. They proposed to proceed with s 51(xxxviii) legislation even
though it might be challenged in the High Court. 55 Their aim was to give the States the
same status as the Canadian Provinces. 56

British officials were not impressed by the SCSG’s report. It was described as a ‘vague
and unsatisfactory document’. 57 British officials were concerned that if the powers of
the Crown regarding the reservation of Bills and disallowance of laws were removed, as
were the ‘marks of colonial status’ in the Letters Patent and Royal Instructions relating
to the Governor-General, then the Governor-General would in effect become Head of
State in his own right. As for permitting State Governors to become direct
representatives of the Queen, this, they considered, would transform the States into
separate Realms, with confusing implications for the status of the Commonwealth. Of
greatest concern, however, were the options listed for terminating appeals from State
52
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courts to the Privy Council, which included: (a) conferring power on State Parliaments
to repeal British Acts of paramount force (including those concerning Privy Council
appeals); (b) legislation under s 51(xxxviii) of the Commonwealth Constitution to
terminate the appeals; or (c) Commonwealth legislation relying on the power granted by
s 2(2) of the Statute of Westminster to repeal British laws. British officials considered
that any of these courses of action would cause them ‘problems’. They concluded that
the United Kingdom could not on the one hand condone a ‘unilateral declaration of
independence’ by the States or the Commonwealth, while on the other hand continuing
to deal with them in the existing constitutional system on matters such as honours. 58

Despite these reservations, British officials still saw the negotiation of a package within
Australia as the best way of severing the links to the States which had become little
more than a time consuming embarrassment for them. It was noted that ‘at a time when
we are being exhorted to reduce functions and save public money, it is difficult to
justify the time spent by FCO officials on Australian State matters of this sort’. 59 It was
also noted, however, that much of this burden would be transferred to the Palace, if the
States gained direct access to the Queen. 60 The British Government was therefore
placed in a difficult position. It wanted to divest itself of responsibility for the States,
but at the same time had to have regard for the Queen’s interests.

Buckingham Palace expressed its concern that the Foreign Office was not adequately
protecting the interests of the Queen in its encouragement of the termination of residual
links with Australia. Mr Heseltine wrote to a Foreign Office official in 1980 that:

We do not think that The Queen’s basic interests are fully appreciated and
protected. We have two fundamental requirements as follows: -

(i)

that The Queen should not be put in the position of receiving two
conflicting streams of advice from Australian Ministers; and
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(ii)

that it is recognized that Australian State governments are not competent
to offer formal advice to The Queen…. 61

The Foreign Office responded to Mr Heseltine, noting that it was unlikely that the
Commonwealth would ever agree to the States obtaining direct access to the Queen.
Even if such a proposal were put to the Queen, it was noted that it would be British
Ministers who would be responsible for advising the Queen as to whether to accept it.

That advice would be determined by several factors, including:
(i)

the need to ensure that our advice on direct access did not conflict with
that being tendered by the Commonwealth of Australia;

(ii)

Her Majesty’s own views; and

(iii)

the wishes of the Australian people. 62

Others also expressed concern that the oft repeated British Government mantra that it
would not stand in the way of any changes agreed upon in Australia, might in fact be
misleading if the United Kingdom were also to take into account its own policy
interests, and that perhaps the position ought to be clarified. 63 The Foreign Office’s
response, however, was that its statement about not standing in the way of Australian
consensus had always been subject to two caveats. The first was that the conduct
requested of the United Kingdom must not be controversial in Australia. Accordingly,
the United Kingdom was not prepared to override the clear wishes of any State or to act
to deprive it of the right to self-government within the federal structure. 64 The second
caveat was that any changes must be in a form acceptable to the United Kingdom. 65
This meant that any proposal would ‘need to be constitutionally satisfactory in respect
of the tendering of advice to the Queen’. These caveats were to be found in the use of
the word ‘properly’ when the British Government advised that it would do all that it
61
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‘properly’ could to assist Australia in putting into effect proposals to sever
constitutional links. 66 It is likely that the quite detailed implications drawn by the
British Government from the use of the word ‘properly’ were lost on its Australian
audience.

British and Commonwealth officials met again to discuss residual links issues on 6 May
1980. The Commonwealth stressed that it wanted to achieve change by local legislation
within Australia, and only bring in the United Kingdom later for any necessary tidying
up. British officials took the view that in some cases British legislation would be
constitutionally required. 67 The British Government agreed that it would do all it could
to help with the termination of residual links, subject to the observation that the United
Kingdom would not act in a way that affected any State against its wishes. 68

The Commonwealth wanted to deal with all residual links in a package and objected to
the unilateral attempts of New South Wales 69 and Tasmania 70 to deal with particular
issues. The Commonwealth argued that the Westminster Parliament could not enact
legislation concerning the States without Commonwealth consent under s 4 of the
Statute of Westminster, and that the Queen should not change the Letters Patent in
Tasmania, as requested by the Tasmanian Governor, to reduce the number of Bills that
were required to be reserved, as this would unduly interfere with Commonwealth
attempts to obtain State consensus. 71

A first draft Bill

In June 1980, Dr Finnis, of University College Oxford, provided the Foreign Office
with a draft Australia Bill 1981 which he had prepared as part of the exercise of
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exploring methods to terminate residual links. 72 The Bill was intended to be enacted by
the Westminster Parliament, at the request and with the consent of the Commonwealth
and the States. It contained expected provisions which released the States from the
application of the Colonial Laws Validity Act and the repugnancy doctrine, as well as
provisions terminating the power of the United Kingdom to legislate with respect to
Australia and its responsibility for the government of the States.

More interesting was its approach to entrenchment. It proposed that the Commonwealth
of Australia Constitution Act, the Statute of Westminster and the Australia Act all be
entrenched so that they could only be amended by the same mechanism as the
Commonwealth Constitution. Other interesting provisions included one that proposed
to extend the limits and boundaries of each State to include the territorial sea and
another for the repeal of provisions of many Imperial Acts applying to the States or
Commonwealth. 73

The return to inter-governmental negotiations

The States remained divided as to how to approach the issue of residual links. New
South Wales and Victoria wanted to focus on repugnancy and sought Commonwealth
legislation to fulfill their s 51(xxxviii) requests. Tasmania consistently took the view
that it was not concerned whether residual links were severed by British or Australian
legislation, as long as it was done. 74 Western Australia argued that repugnancy should
not be dealt with in isolation and that all residual links should be dealt with as a
‘package’ deal. 75

In July 1980 the SCSG issued a supplementary report on the feasibility of severing
residual constitutional links. The majority view, with Queensland and Western
Australia dissenting, was that there would be difficulties in a ‘once and for all approach’
to the United Kingdom to sever all relevant links and that there should first be a
72
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separate step to overcome the repugnancy fetters of the Colonial Laws Validity Act. It
was noted that this could be done by British legislation or Commonwealth legislation
pursuant to s 51(xxxviii) or s 2(2) of the Statute of Westminster. If British legislation
were to be used, it was agreed that although separate requests from the States would not
be necessary, they would be desirable and should be by uniform legislation. The use of
s 51(xxxviii) was discussed. Queensland expressed grave doubts at to its valid use in
these circumstances. The States again rejected the use of s 2(2) of the Statute of
Westminster as not being constitutionally valid. The issue of how to deal with ‘manner
and form’ requirements in State Constitutions if s 5 of the Colonial Laws Validity Act
were repealed was noted, but not resolved. 76

The report was considered by SCAG later that month, which decided that Western
Australia should prepare a further paper for its consideration.

British proposals to intervene

The Commonwealth Government took the view that the matter had been shelved for the
time being, and so informed the British Government. 77 British officials were most
concerned as they saw this co-operative venture as the only means to combat unilateral
initiatives from States such as New South Wales. 78

Other means of reinvigorating the Australian negotiations were suggested, such as a
conference of British, Commonwealth and State representatives, 79 or announcing that
the British Government would legislate to terminate residual links without any request
or consent unless there were strong objections. 80 This latter proposal was described as
‘ingenious but dangerous’. 81 It was knocked on the head by the Foreign Secretary,
Lord Carrington, who did not wish the United Kingdom to pursue a legislative initiative
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and thought that the matter should be left alone, except for encouraging the Australians
to agree to a solution on their own. 82

The Western Australian proposal of 1981

Western Australia had offered to prepare a ‘package of proposals’ that would be
capable of acceptance by all governments. That package was presented to SCAG in
April 1981. It recommended British legislation to:

x

empower State Parliaments to pass legislation repugnant to British
statutes (except in relation to the Commonwealth Constitution, the
Statute of Westminster and the Act itself);

x

provide that nothing in the Act empowers State legislatures to make laws
otherwise than in accordance with the manner and form provided by any
law in force in the State;

x

provide for the extra-territorial operation of the legislation of State
Parliaments;

x

terminate completely the power of the United Kingdom to legislate in
relation to Australia;

x

terminate the responsibility of British Ministers to tender advice to Her
Majesty on State matters; and

x

terminate all power of the Queen to disallow or refuse assent to State
legislation. 83

These matters were later dealt with in the Australia Acts. Of interest are the other
aspects of the proposed package that were not achieved. First, there was the proposal to
use British legislation to extend the limits of the States to the outer edge of the territorial
sea to reverse the effects of New South Wales v The Commonwealth 84 and reinforce the
‘off-shore settlement’. Although it was included in the package, Western Australia was
prepared to abandon it because it considered that even if the territorial sea were
82
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recognized as part of the State, the Commonwealth might still have power to enact
legislation in relation to it under s 51(xxix) on the ground that the territorial sea was
geographically ‘external’ to Australia or that it was implementing treaties concerning
the territorial sea and the seabed. 85 It remained, however, a potential concession that
the State could later use to obtain support in return for matters more important to it.

The Western Australian package also included a proposal for each State to amend its
Constitution to provide for the office of the Governor, the Executive Council and other
matters dealt with in the Letters Patent, and the revocation of the Letters Patent and
Royal Instructions. 86 This was not done as part of the eventual Australia Acts package,
but was later done by some States, such as New South Wales, Queensland and Victoria.

The removal of ss 58, 59, 60 and 74 of the Commonwealth Constitution, to the extent
that they dealt with the reservation of Bills and the disallowance of Acts, was also
proposed by Western Australia. This was to be achieved by a referendum under s 128
of the Commonwealth Constitution. 87 The Commonwealth objected to any amendment
to the Commonwealth Constitution being achieved by British legislation and the British
had earlier adopted the view that it would not be proper for British legislation to deal
with amendments to a Constitution that could be achieved by local means. 88 The
proposal for a Commonwealth referendum was not pursued by the Commonwealth. 89

In the absence of advice to the Queen from British Ministers, it was proposed that an
inter-governmental agreement be entered into, which would provide that Her Majesty
would be advised by State Ministers in relation to State matters. It was proposed that
85
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this agreement be referred to in the British legislation in a manner similar to the way s
105A of the Commonwealth Constitution refers to Financial Agreements. 90

There was also an interesting discussion of the means of entrenching the British
legislation. It was recognized that as part of the final severance of constitutional links
with the United Kingdom, the amendment of the British Act and the Statute of
Westminster, must be a matter for the Commonwealth and the States. It was also noted
that amendment procedures for the covering clauses in the Commonwealth of Australia
Constitution Act should be considered. The possibilities raised included: (a)
Commonwealth legislation at the request and consent of all the States; (b) a referendum
pursuant to the same procedure as in s 128; or (c) a combination of the two. 91 Dr
Finnis, who had been advising Western Australia and Queensland, had expressed a
preference for the use of s 128 to amend these entrenched laws in the future. The
Western Australian Solicitor-General, however, was concerned that this might place too
much power in Commonwealth hands concerning matters fundamental to State
Constitutions and that a better alternative might be to permit amendments when all the
States and the Commonwealth agreed. 92

Finally, the Western Australian proposal included an amendment to s 2(2) of the Statute
of Westminster to restore its ‘intended’ meaning. 93 This would make it clear that the
power to repeal or amend Imperial laws extended to the Commonwealth in so far as the
law was part of the law of the Commonwealth, and the State in so far as it was part of
the law of the State.

The Commonwealth’s compromise proposal of 1981

On 10 April 1981, the residual constitutional links issue was discussed at a SCAG
meeting. Queensland, South Australia and Western Australia expressed the view that
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British legislation was necessary. 94 New South Wales, Victoria and the Commonwealth
wanted Australian legislation (being a combination of Commonwealth and State
legislation and constitutional amendment). 95 Tasmania remained ambivalent, being
more concerned with achieving the outcome of the termination of residual links than the
means by which it would be achieved. 96 South Australia observed that further
consideration would need to be given to matters such as the covering clauses in the
Commonwealth of Australia Constitution Act 97 and Victoria noted the problems arising
from the application of the Act of Settlement and the need to take action swiftly to avoid
further difficulties. 98

The Commonwealth identified the following four priorities for urgent attention: (1)
repugnancy of State laws; (2) abolition of appeals to the Privy Council; (3) termination
of the power of the United Kingdom to legislate with respect to Australia; and (4)
termination of the responsibility of British Ministers to advise the Queen on State
matters. It was not prepared to accept the extension of State limits as part of the
residual constitutional links exercise. 99 The Commonwealth also flagged concerns
about proposals to grant power to the States to legislate with extra-territorial effect. The
Commonwealth considered that the off-shore settlement dealt with legislative power in
relation to off-shore areas, and was therefore concerned that the proposal was one to
abolish the nexus requirement or allow the laws of one State to operate in another
State. 100

The Commonwealth expressed ‘extreme reluctance’ to request British legislation to
effect the termination of residual constitutional links, and wanted the States and the
Commonwealth to subscribe ‘to an assertion of our power to provide the constitutional
foundation in Australia rather than depending upon an Act of Parliament of the United
Kingdom.’ Having done that, it was then prepared to ask the United Kingdom to ‘give
its imprimatur to that’ by way of a winding up statute that recognized that the
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Australian Parliaments had asserted their powers and that this was ‘quite proper’. 101
The Commonwealth representative considered that British legislation would ‘satisfy the
constitutional purists’ while the local legislation would satisfy the nationalists. He
concluded ‘[w]e might for once get the best of both worlds’.102

In fact there were dissenting views within the Commonwealth Government about
whether reliance should be placed upon s 51(xxxviii) or whether British legislation was
also desired. Mr Brazil of the Commonwealth Attorney-General’s Department
apparently took the view that any legislation relying on s 51(xxxviii) would be
immediately challenged and that ‘it was impossible to forecast the outcome’. 103 The
Commonwealth Attorney-General and his Department therefore preferred the additional
support of British legislation. In contrast, the Department of the Prime Minister and
Cabinet and several senior Cabinet Ministers considered that the ties should be cut only
by s 51(xxxviii) legislation as a demonstration of existing Australian independence.
The British Government could then enact its own legislation to ‘tidy up’ its statute book
but this would be a British matter in which Australia would not be involved. 104

The NSW Government had suggested that British statements supporting the resolution
of constitutional issues by Australians within Australia meant that the United Kingdom
did not want to be legislatively involved and would prefer it if the constitutional links
were severed by Australian legislation alone. When this argument was put to the
British Government, it was swiftly rejected. 105 British officials noted that total
Australian reliance on s 51(xxxviii) would not only lead to a constitutional challenge,
but would be likely to cause controversy in the House of Commons where politically
embarrassing questions could be put to the British Government on the legality of the
move. 106 British officials took the view that British legislation would almost certainly
be needed in order to end the States’ anachronistic links with the United Kingdom and
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that this would be best enacted at the request of the Commonwealth and the States. 107
Fortunately for the British Government, the Commonwealth Attorney-General prevailed
and presented the proposal of parallel legislation to SCAG.

SCAG was advised, however, that the Commonwealth was not prepared to approach the
Westminster Parliament to make any amendment to the Commonwealth Constitution, as
only a referendum under s 128 should achieve such changes. 108 The Commonwealth
also raised the issue of the entrenchment of State laws and noted that it would be
‘wrong in principle if we left in the United Kingdom legislation the foundation of any
entrenchment that is desired’ because it would maintain one of the residual links. 109
The Commonwealth Attorney-General then presented a paper 110 setting out the
legislative proposal that the States pass legislation requesting and consenting to both a
Commonwealth law under s 51(xxxviii) and a British law in the form of an attached
schedule. The Commonwealth would then pass legislation under s 51(xxxviii) and
legislation requesting a British law in the same form as the s 51(xxxviii) law. This
compromise formed the structure of what were eventually to become the Australia Acts.
The only part of the Commonwealth’s proposal that was not included in the final
package was the enactment by State Parliaments of a provision ‘declaring and enacting
that from a day to be proclaimed (which would be the date of commencement of the
Commonwealth Act) no Act of the Parliament of the United Kingdom passed after that
day shall extend to (the State) as part of its law’. Although the States requested the
enactment of such a provision by the Commonwealth and Westminster Parliaments,
they did not make this declaration themselves pursuant to their own plenary legislative
powers.

The Commonwealth’s package was given general, but luke-warm, approval by most
States, with some apparently regarding it as a face-saving exercise on the part of the
Commonwealth. Even Western Australia was prepared to accept ‘some polishing of the
107
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appearances’ 111 along the lines proposed by the Commonwealth. The NSW AttorneyGeneral, however, maintained strong doubts as to the political acceptability of the
inclusion of British legislation in the package. Queensland, on the other hand, argued
that the notion that the enactment of British legislation might humiliate the nation was
nonsense. It was noted that while some in the legal profession might feel concerned,
‘the mass of the community would not care a fig about that sort of thing’. 112

The SCAG report noted that there was general agreement to British legislation
supporting Commonwealth and State legislation implementing the package, but that the
New South Wales view was that British legislation should only be used if Australian
legislation failed. SCAG also noted that if agreement could not be reached on a
package, it would ask the Premiers’ Conference to consider whether the Commonwealth
Parliament should enact laws to implement requests by individual States (such as the
Constitutional Powers (New South Wales) Act 1978) to empower State Parliaments to
pass legislation repugnant to British statutes. Western Australia again objected to the
enactment of such legislation, arguing that it would be unconstitutional without the
consent of all the States and would undermine the federation. 113

The New South Wales proposal of 1982

New South Wales later circulated its alternative ‘package’ proposal on 26 January
1982. 114 It asserted that ‘all avenues leading to an Australian solution must be
exhausted before an approach to the United Kingdom is entertained’. It proposed that
residual links be severed by Australian means that could include:

x

Commonwealth legislation under s 51(xxxviii) of the Commonwealth
Constitution pursuant to request and consent legislation enacted by the States;

111

x

Commonwealth legislation pursuant to s 2(2) of the Statute of Westminster;

x

inter-governmental agreement;
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x

amendment of the Commonwealth Constitution pursuant to s 128 of the
Commonwealth Constitution; and

x

State referenda to amend State Constitutions.

The proposal to use s 2(2) of the Statute of Westminster was controversial, as the States
had consistently rejected the suggestion that it gave the Commonwealth Parliament an
additional head of legislative power. 115 The use of s 128 of the Commonwealth
Constitution was also controversial as far as the other States were concerned, because
the States had argued that s 128 could not be used to amend State Constitutions. There
was also doubt as to the extent to which it could be used to alter the relationship
between the United Kingdom and the State and Commonwealth Parliaments. 116

The NSW paper noted the difficulty of maintaining the entrenchment of State
constitutional provisions in the absence of s 5 of the Colonial Laws Validity Act, but
suggested that entrenchment could find its source in s 106 of the Commonwealth
Constitution, or if this failed, an amendment could be made to the Commonwealth
Constitution.

The NSW paper also addressed the issue of communication of advice to the Queen. It
proposed that an inter-governmental agreement between the Commonwealth and the
States be presented to the Queen. It would provide that advice upon matters such as the
appointment of State Governors and the grant of State honours be that of the State
Ministers concerned. The channel for this advice would be the Governor-General, who
would not take advice from Commonwealth Ministers on State matters. If the Queen
were not to accept such an agreement, it was proposed that joint Commonwealth and
State referenda could give ‘constitutional, legal and political effect to the intergovernmental agreement’. 117 The paper concluded that if the s 51(xxxviii) approach
proved politically impractical or legally inadequate the matter should be resolved by an
amendment to the Commonwealth Constitution under s 128.
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Western Australian officers were critical of the New South Wales proposal, maintaining
that only British legislation was a legally certain means of achieving the desired
outcome. 118 While prepared to give up the extension of State boundaries to include the
territorial sea, Western Australia was not prepared to abandon its extra-territoriality
proposal. Although the High Court had accepted in cases such as Pearce v Florenca 119
and Robinson v Western Australian Museum 120 that State laws could have an extraterritorial operation as long as there was a connection with the State, Western Australia
wanted to ensure that the legislative power of the States was as full and complete as that
of the Commonwealth. It considered it irresponsible to complete the termination of
residual links while allowing uncertainty about State extra-territorial competence to
remain unresolved. 121 It insisted upon legislation to verify its ‘slightly dubious
constitutional position’ regarding extraterritorial legislation. 122

The Premiers’ Conferences of 1982

The Premiers’ Conference of 19 February 1982 spent little time on the issue. Mr Wran
noted that ‘New South Wales is not interested in talking with the United Kingdom. We
want our national government to act on our behalf exercising its constitutional
powers’. 123 This view reflected earlier conflicts with the British Government over
constitutional reform. 124 Other States, such as Queensland, saw British legislation as
necessary for the constitutional validity of the package. 125 The matter was deferred
until the next Premiers’ Conference

These negotiations all took place in a context of increasing political pressure. The
States found themselves unable to fulfill commitments to legislate to implement aspects
of the Navigation and Oil Pollution Conventions because of the application of the
Merchant Shipping Act. In December 1981 Queensland had requested the
118
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Commonwealth Government to defer the proclamation of the Shipping Registration Act
1981 (Cth) which would establish an Australian Register of Ships. 126 The ability of the
States to use s 735 of the Merchant Shipping Act to amend the provisions of that Act,
depended upon ships being registered within the States. 127

The Commonwealth Government refused to defer the commencement of the Shipping
Registration Act on the ground that Part VIII of the Merchant Shipping Act had already
been repealed with regard to the States by the Navigation Amendment Act 1979 (Cth).
The States rejected the suggestion that the Commonwealth had such a power and were
concerned about the continuing application of the Merchant Shipping Act. 128 In some
cases workers on ships and dredges began to go on strike in protest at the inadequate
compensation provisions resulting from the application of the Merchant Shipping
Act. 129 Later, arguments were raised that the Navigation Act 1902 (NSW) was invalid
because it did not comply with the requirements of the Merchant Shipping Act, leading
to doubt as to the validity of navigation rules and the certificates of ferrymasters. 130

In Victoria there was controversy over the application of s 3 of the Act of Settlement
1701 which prohibited the appointment of aliens to public offices. The Chairman of the
Victorian Environment Protection Authority, Mr Jack Fraser, was obliged to stand
down from that position because he was an American citizen. 131 The Victorian Law
Officers had concluded that the Act applied to Victoria by paramount force and could
not be amended by the Victorian Parliament. 132 This left the Victorian Government
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concerned that it did not have the power to make what it considered to be the best
appointments to fill public offices in the State. 133

On the assumption that negotiations had failed, the NSW Premier, Mr Wran, wrote to
the Prime Minister in April 1982 seeking a commitment from the Commonwealth to
enact legislation in response to individual requests by States under s 51(xxxviii) of the
Commonwealth Constitution. He noted that at the previous Premiers’ Conference it
was clear that agreement would not be reached as to a wholly Australian solution to
residual links. Mr Wran outlined the matters that were feeding the concern of his
Government about residual links:

The abolition of these links can in no way be regarded as an esoteric question of
no urgency. The possibility of Imperial interference in the appointment of State
Governors and conflict between decisions of the Privy Council and the High
Court and continuing doubt as to the power of the State to replace the antiquated
provisions of the Merchant Shipping Act, still applicable to it, are three aspects
of particular concern to New South Wales, necessitating the taking of all
possible action to remove Imperial strictures on the legislative competence of
the New South Wales Parliament. 134

Accordingly, Mr Wran asked for immediate Commonwealth legislation to fulfill the
requests of New South Wales, Victoria and Tasmania under s 51(xxxviii) of the
Commonwealth Constitution. His request was supported by the Tasmanian Premier,
who also sought immediate Commonwealth action. 135

Mr Fraser responded to Mr Wran’s letter on 11 May 1982 by stating that it would be
preferable for legislation under s 51(xxxviii) to be in response to requests from all
States in the context of an overall package, but if a package could not be achieved at the
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Premiers’ Conference in June 1982, the Commonwealth would further consider
individual requests from States.

This spurred States, such as Western Australia and New South Wales, to make
concessions in order to achieve the desired outcome of the termination of all residual
links. From the Western Australian point of view, there was great concern that if an
agreement was not reached soon, the possibility of agreement would recede and the
outcome might be decided in some other way, such as unilateral Commonwealth action.
This concern was used to justify the making of considerable concessions in order to
achieve agreement. 136

As the principal proponents of opposing positions were New South Wales, Western
Australia and the Commonwealth, officers from these jurisdictions met informally on
27 May 1982 to see what common ground could be reached. 137 Western Australia
agreed to drop its proposal concerning the extension of the limits of the States to the
outer edge of the territorial waters. It also agreed to support the abolition of Privy
Council appeals as long as it was done uniformly as part of the package. It was not
prepared to drop its proposal concerning extra-territorial legislative power. New South
Wales indicated that it would accept a clause concerning extra-territorial legislative
power. It also compromised, to a degree, in relation to the enactment of British
legislation. While it was not prepared, at that stage, to enact legislation requesting the
enactment of British legislation, it was prepared to indicate that it was agreeable to the
constitutional settlement, and to permit the Commonwealth to advise the United
Kingdom of the same. 138 A debate ensued as to whether a formal legislative request
from each of the States to the United Kingdom was necessary to support British
legislation concerning the States. The view was taken that it was not legally necessary,
but the United Kingdom might regard it as required by convention. 139
136
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On the subject of advice to the Queen, New South Wales and Western Australia agreed
that the preferred course was for State Ministers to advise the Queen directly. However,
if this could not be achieved, New South Wales was prepared to accept the use of the
Governor-General as the channel for State advice. Western Australia indicated that it
was prepared to consider this proposal, but only if constitutional safeguards were added
to ensure that the Governor-General would not be advised or influenced by
Commonwealth Ministers in relation to such advice. Western Australia suggested the
inclusion of a provision in the Commonwealth Constitution, similar to s 105A, that
would remove the Governor-General from his or her constitutional responsibility to act
on the advice of Commonwealth Ministers while serving as the conduit for State advice
to the Queen. 140

The Queensland Premier, Mr Bjelke-Petersen, wrote to the Prime Minister on 4 June
1982 stressing the importance of British legislation. He noted that British legislation
would be more than a ‘tidying-up’ exercise, but was necessary both as a conferral of
power and a final renunciation of British power to legislate with respect to Australia.
He also pointed to the ‘constitutional stability’ afforded by ‘manner and form’
provisions, which must be retained. He concluded that it would be ‘inappropriate to
attempt a winding-up package exercise on a dubious legal basis when an
unchallengeable basis is readily available by a method which, while not ideally simple
in Queensland’s view, requires no Government to compromise its political
principles’. 141

The SCSG met again on 17 June 1982 to hammer out a compromise. The
Commonwealth circulated three draft Australia Bills which involved two different
approaches. The first approach was to enact a single Bill under s 51(xxxviii) which
included within it the formal request and consent of the Commonwealth to the
enactment of British legislation in the form set out in an attached Schedule. New South
Wales stated that this approach was unacceptable to it, as it was not prepared to enact
request legislation under s 51(xxxviii) that included a direct request to the United
140
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Kingdom for legislation. 142 The second approach was the enactment of two separate
Bills by the Commonwealth. One was to be the s 51(xxxviii) Act and the other to be a
stand alone Act, requesting British legislation. This approach was acceptable to all the
States and was therefore the one pursued.

There was a discussion of the need to entrench the package. Western Australia wanted
the inclusion of a provision in the British Act allowing its amendment in Australia.
Some other States took the view that this would be unnecessary because the operation
of the British Act would become spent upon its enactment. Queensland argued that the
Commonwealth Act should be entrenched by a requirement that it not be amended
without the request and consent of all State Parliaments. Others argued that this was
unnecessary as any amendment would either be achieved through another s 51(xxxviii)
exercise or the amendment of the Commonwealth Constitution. 143 It was agreed to give
the issue further consideration. As for the question of the power to entrench State laws,
most States sought the inclusion of such a provision, but New South Wales was
reluctant to agree and sought further consideration of the matter. 144

A draft resolution was prepared for consideration by the Premiers and the Prime
Minister and was the subject of further debate and refinement over the following days.
As a concession to Queensland and Western Australia, it was agreed that British
legislation would be enacted at the request of the Commonwealth to operate
simultaneously with Commonwealth legislation, with mirror provisions. It was also
agreed that the legislative power of the States to enact extra-territorial laws would be
confirmed. As a concession to New South Wales, it was agreed that the States not be
required to legislate to request British legislation, but rather merely give their
‘concurrence’ to the Commonwealth request. It was also agreed that Privy Council
appeals from all States would be abolished as part of the exercise. No agreement was
reached on the issues of the power of States to entrench constitutional provisions or the
entrenchment of the Australia Acts and the Statute of Westminster. 145
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On the issue of advice to the Queen on the appointment of State Governors and the
award of honours, it was tentatively agreed by the States that this would be determined
later by an inter-governmental agreement. Western Australia and Queensland
expressed a view that the resolution of this issue was essential to the package and were
reluctant to leave it to future agreement. The States had already been made aware of the
objections of Buckingham Palace to direct access. Both the Tasmanian and Victorian
Solicitors-General had received such advice through separate channels, and Dr Finnis
confirmed it. 146 The Commonwealth reiterated its view that: (a) only the Prime
Minister should advise the Queen; (b) the Commonwealth had an interest in the
appointment of State Governors; and (c) the Palace would not accept direct advice from
seven sources in the one country. The States, however, unanimously took the view that
the Commonwealth had no legitimate interest in advice to the Queen on State matters
and that if all Australian Governments could reach an agreement, then Buckingham
Palace would, albeit reluctantly, ultimately accept it. 147 In the end, paragraph 2 of the
draft resolution was amended so that its implementation was made ‘subject to
agreement between the Commonwealth and the States that the appointment and mode of
appointment of State Governors and the award of State honours is a matter for the
States’.

While the States had made considerable concessions, they were concerned, leading up
to the Premiers’ Conference, that the Commonwealth had avoided making any
concessions itself, particularly in relation to State access to the Queen. Western
Australia took the view that if the Commonwealth was unwilling to make the necessary
concessions, then it should be made to bear full political responsibility for the failure to
resolve residual links. Other States, however, considered that if the States achieved the
grant of full legislative power, they might be able to outflank the Commonwealth on
issues such as advice to the Queen on State matters.

The resolution, as agreed at the Premiers’ Conference of 24-5 June 1982, did not
contain any provision concerning State access to the Queen. Further, the reference to
the removal of ‘the role of United Kingdom Ministers in advising the Crown on State
146
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matters’ was deleted from paragraph 2. The final version of the resolution was as
follows:

1. That the present constitutional arrangements between the United
Kingdom and Australia affecting the Commonwealth and the States
should be brought into conformity with the status of Australia as a
sovereign and independent nation.
2. That the necessary measures be taken to sever the remaining
constitutional links (other than the Crown), in particular, those existing
in relation to the following matters:
a. The sovereignty, if any of the United Kingdom Parliament over
Australian matters, Commonwealth and State;
b. Subordination of State Parliaments to United Kingdom
legislation still applying as part of the law of the States;
c. The power of the Crown to disallow Commonwealth and State
legislation;
d. Appeals to the Privy Council from State Supreme Courts on State
matters; and
e. The marks of colonial status remaining in the instructions to the
Governor-General and to State Governors.
3. That at the same time as the residual links are removed, any limitation on
the extra-territorial competence of the States to legislate for their peace,
order and good government be removed.
4. That measures to be taken are to include simultaneous and parallel
Commonwealth legislation at the request of the States pursuant to s
51(xxxviii) of the Constitution and United Kingdom legislation at the
request of and with the consent of the Commonwealth, that request being
made and that consent being given with the concurrence of the States,
such legislation to come into effect simultaneously.
5. That the Standing Committee of Attorneys General be instructed to
prepare the necessary draft legislation to implement the above matters.
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Notable aspects of this resolution include the fact that it addressed the power of the
Crown to disallow Commonwealth laws, suggesting that the Commonwealth intended
to amend the Commonwealth Constitution either directly or through the Australia Acts
to achieve this outcome. 148 The reference to the termination of requirements to
‘reserve’ State or Commonwealth Bills was removed because the Commonwealth took
the view that it wanted to retain reservation of Bills for ‘ceremonial’ occasions, such as
the reservation of the Royal Style and Titles Act 1973 (Cth). 149 It is also relevant that no
provision was included concerning manner and form requirements of State
Constitutions or the entrenchment of the Australia Acts.

No agreement was reached at the Premier’s Conference on the subject of who would
advise Her Majesty in respect of State matters. The Prime Minister, Mr Fraser,
observed that if he were in State Government, he would find it ‘repugnant’ that the
British Government continued to advise the Queen in relation to the appointment of
State Governors. 150 However, he noted that it was the view of the Palace that it could
not be advised on Australian matters by seven governments and that any advice to the
Queen on State matters would either have to be given by British Ministers or the
Commonwealth Government. 151 Mr Fraser argued that the Prime Minister would have
to make the formal recommendation to the Queen, although it was unlikely that he
would interfere with the State’s recommendation ‘unless he had knowledge that the
bloke had a criminal record or something.’ 152
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Mr Fraser stressed that the States had ‘no option’ in the matter and the States could not
have direct access to the Queen. 153 He stated that the Commonwealth agreed with the
Palace’s view, concluding ‘it is the simple fact that this is one country, that the Queen is
Queen of Australia and not separately Queen of six States; that therefore she receives
advice from the Australian Prime Minister on Australian matters’. 154 Mr Fraser also
declined to advise the Queen to accept advice directly from the States on the ground
that he would not put the Palace and the Queen in the embarrassing position of having
to reject it. 155

The States rejected the Commonwealth’s arguments and insisted that the appointment
of State Governors was a State matter upon which the Queen must act on State advice
alone. 156 They considered that neither the Prime Minister nor a Canberra bureaucrat
should have the right to give any advice on the matter. Some, such as Queensland, even
preferred the continuing involvement of the United Kingdom in the appointment of
State Governors, to having the recommendation proceed from the Commonwealth. The
view was taken that the British Government was less likely to involve itself in State
political matters than the Commonwealth Government. 157

There was also a fundamental disagreement on the nature of the federation. The
Victorian Premier, Mr Cain, pointed out that the States ‘regard themselves as being
sovereign States and not vassal States’. Mr Fraser responded: ‘I thought that you
regarded this as one country. If it is one country you are not sovereign’. 158 Mr BjelkePetersen also argued that the States were sovereign and that the Queen was Queen of
each of those seven sovereign parts of Australia. Mr Fraser responded that ‘sovereign’
was ‘one of those emotive words which in constitutional law are pretty meaningless’. 159
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The Western Australian Attorney-General, Mr Medcalf, suggested a compromise, such
as a Secretariat of State Ministers, so the Queen would only be advised by one source
from within Australia, but the Commonwealth was not involved. This was rejected
outright by Mr Fraser. 160 The only result acceptable to him that did not involve the
Commonwealth in making recommendations was the preservation of the role of the
British Government in advising the Queen on State matters. When the States argued
that the removal of the British Government’s role was the whole point of the exercise,
Mr Fraser responded that the ‘public outside is not aware of it and it does not weigh
heavily on you’. 161

The matter was adjourned ‘to let the legal wallahs have a look at it’. During
negotiations overnight and the following day, New South Wales and Victoria
successfully argued that the question of the channel of advice should be excluded from
the resolution altogether. New South Wales took the view that it should not be raised
again with the Commonwealth but that the States should proceed with the
implementation of the rest of the package so that when it took effect the States would
have the power to legislate about the channel of advice without interference from either
the Commonwealth or the British authorities. If the States were given full legislative
power and the rights of the Crown in relation to the reservation of Bills and the
disallowance of laws were removed, there would be no impediment to such legislation.

The drafting of the Australia Acts in 1982

The process for drafting the Australia Acts provides an interesting example of the
operation of inter-governmental relations in Australia. The first formal drafts were
prepared by the Commonwealth, 162 with a preliminary draft being circulated to
Solicitors-General on 17 June 1982. A later draft was issued by the Commonwealth on
1 July 1982 which took into account the resolutions agreed at the Premiers’ Conference
of June 1982. The State Solicitors-General then met in late July 1982 and decided that
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it would be unwise to accede to Commonwealth urging to settle the Bills as prepared by
the Commonwealth. It was agreed that the States should work together first to reach an
agreed position in order to avoid the Commonwealth’s tactic of divide and rule. State
Solicitors-General agreed to meet in future, without Commonwealth representation,
with a view to preparing State draft Bills. 163

Queensland circulated preliminary drafting instructions on 19 August 1982. A first
draft of the State version, dated 1 September 1982, was prepared by Victoria. It added
provisions concerning matters such as the general legislative power of the States and the
reservation and disallowance of laws. Queensland suggested the inclusion of provisions
that mirrored ss 3, 61 and 62 of the Commonwealth Constitution. This involved
provisions to the effect that:

1. A Governor appointed by the Queen shall be Her Majesty’s
representative in the State and shall have and may exercise in the State,
during the Queen’s pleasure, such powers and functions of the Queen as
Her Majesty may be pleased to assign to him.
2. The executive power of a State of Australia is vested in the Queen and is
exercisable by the Governor of the State as the Queen’s representative
and extends to the execution and maintenance of the Constitution of the
State and of the laws of the State.
3. There shall be in each State an Executive Council to advise the Governor
in the government of the State and the members of the Council shall be
chosen in accordance with the Constitution of the State.

These provisions were intended to address the concern that the Commonwealth might
advise the Queen to delegate all her powers with respect to the States to the GovernorGeneral under s 2 of the Commonwealth Constitution. Queensland also supported a
Western Australian suggestion that the prerogative powers of the Crown be made
exercisable by the Governor in relation to the State.

163

Memorandum by WA S-G to WA A-G, 28 July 1982: WASRO 7011/1979/35 Prt 3.

241
The first alternative draft of the Australia Acts, prepared by Victoria on behalf of the
States on 1 September 1982 included such provisions concerning the Governor,
executive power, the Executive Council and the prerogative powers of the Crown. 164
They were later removed because they were considered ineffective to prevent the
delegation of powers to the Governor-General, 165 as well as potentially giving rise to
constitutional implications. They find an echo, however, in s 7 of the Australia Acts
which states that the Governors are the representatives of the Queen and that her
functions are ‘exercisable’ by the Governor.

Further drafts followed which incorporated amendments agreed at meetings of the State
Solicitors-General. Western Australia issued its own revision of the Bill on 11 October
1982. The Solicitors-General then met and agreed upon a form of Bill that took aspects
of both the Victorian and Western Australian draft Bills. These changes were
incorporated into further drafts dated 18 and 21 October 1982.

Western Australia was critical of differences between the proposed Commonwealth and
British Bills, some of which were based on different drafting conventions in each
jurisdiction, such as the placement of definitions at the beginning or end of an Act. It
proposed that there ‘should be no differences in the operative provisions in the
respective legislation and that they should correlate numerically. The only variations
should appear in the preamble, the short title and the commencement provisions’. 166
This suggestion was eventually taken up so that provisions of the Australia Acts could
be referred to collectively, without any need to differentiate between the two Acts.

After more negotiations another State draft was circulated upon 23 November 1982
which proposed the termination of the application of the whole of the Colonial Laws
Validity Act to the States. Previous drafts had simply overridden the repugnancy
provisions, without affecting the rest of the Act.
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The draft Bills were then submitted to the Commonwealth for comment. The
Commonwealth raised both technical and policy concerns about the State drafts. For
example, the Commonwealth suggested that State provisions expressly removing the
requirement to reserve Bills or the power to disallow State laws, might render more
difficult the passage of the Australia Bill through the Westminster Parliament, and were
unnecessary in the light of the removal of the constraints upon the legislative powers of
the States. 167 This reflected the fact that the British Government had taken the view
that if it were to retain any residual responsibility for the appointment of State
Governors, it ought to have the safeguard of the power to refuse assent to any State
Bills altering the appointment, dismissal or powers of the Governor.168

The Commonwealth also objected to the clauses which entrenched the Australia Acts
and the Statute of Westminster (later to become ss 15(1) and (2)). It considered them
neither necessary nor desirable. The States responded that they were ‘essential’. The
States were concerned that the Commonwealth would later assert unilateral power to
amend the Australia Acts (or at least the Australia Act (Cth)), as it had claimed to have
in the past in relation to the Statute of Westminster, and wanted to head off this
possibility. 169 The official response of the States to the Commonwealth noted that as
the Australia Acts and the Statute of Westminster were to be fundamental constitutional
documents, they should not be placed beyond repeal or amendment, but nor should
changes be made to them without the concurrence of all Australian Parliaments. 170

In a meeting between the Commonwealth Solicitor-General, Sir Maurice Byers, and
some State Solicitors-General prior to Christmas in 1982, Sir Maurice was adamant that
the entrenchment mechanism should not be included in the Australia Act (UK),
although it might be included in the Australia Act (Cth). He claimed that it was
‘unthinkable’ that the Westminster Parliament should so hamper the legislative freedom
and sovereignty of the Commonwealth Parliament in the future. State SolicitorsGeneral formed a suspicion from some of his other comments in the meeting, that Sir
Maurice considered that the inclusion of such an entrenchment mechanism in the s
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51(xxxviii) legislation would be invalid or ineffective, leaving the Commonwealth
Parliament free to amend or repeal that Act or the Statute of Westminster as it sought
fit. 171 The inclusion of the entrenchment mechanism in the British legislation, however,
would be effective in binding the Commonwealth and therefore act as a fetter on its
legislative power in the future. This was exactly what the States wanted. They did not
want the Commonwealth Parliament to have the power, unilaterally, to amend
fundamental constitutional documents without State consent. Hence they continued to
insist on the inclusion of the entrenchment clause in both the British and
Commonwealth Acts.

From December 1982 the Commonwealth resumed primary control over drafting the
Bills, although the States collectively, or separately would issue their own drafts when
concerned at the direction clauses were taking. The British Foreign Office was later
consulted and recommended changes to clauses, which were adopted. It too, therefore,
had a hand in the drafting process from mid 1983 onwards. 172

The British Government intervenes in 1982

Prior to becoming involved in formal drafting issues, the British Government became
involved at the policy level in late 1982. It had been advised of the Premiers’
Conference resolution of June 1982 and discussions were held between the
Commonwealth Attorney-General, Senator Durack, and Lord Belstead, who was the
Minister of State for the Foreign Office, on 6 July 1982. Senator Durack noted the very
strong views of Sir Philip Moore, the Queen’s Private Secretary, that the States could
not advise the Queen directly. He tried to sound out Lord Belstead to see if the same
view was held by the British Government, but Lord Belstead avoided answering the
question directly. 173
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Senator Durack also expressed his concern that the States might purport to settle the
issue of direct advice through their own legislation. The British High Commissioner,
Sir John Mason, said that the United Kingdom was conscious of such problems and
would take the necessary action to deal with them. 174 This appeared to be a reference to
the British control over State legislation exercised through the power to refuse assent to
reserved Bills or to disallow a law.

The British Government took the view that it would be improper for British Ministers to
tender advice on matters over which they had no control. If they had no control, they
could not be properly ‘responsible’ and it would therefore also be improper for Her
Majesty to act on their advice. 175 If British Ministers were to retain responsibility for
advising Her Majesty on the appointment of State Governors and honours, then it was
considered necessary that they have the power to block State constitutional changes that
would be incompatible with this responsibility. 176 The package proposed by the
Premiers’ Conference was therefore not acceptable to the British Government unless
additional safeguards to its position were provided. These included the power to refuse
assent to reserved Bills or disallow laws. It was noted that this must be made clear to
the Australian authorities ‘in the nicest possible way’. 177

It is clear that the British Government regarded its power to refuse assent to Bills as an
important tool in the exercise of its responsibilities in relation to the States. Far from
being an outmoded colonial relic that had lapsed into disuse, as most in Australia
believed, the British Government had used the threat of refusal of assent to fend off
NSW legislation in 1979 and clearly intended to use it in the future, after the passage of
the Australia Bills, if necessary.

However, where the reservation of Bills was not necessary to protect British interests,
British officials wanted the Australia Acts expressly to repeal reservation requirements
such as those in the Australian States Constitution Act 1907 and ss 735-6 of the
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Merchant Shipping Act 1894. They did not want the repeal of these provisions left to
the States on a piecemeal basis. They were also concerned that some form of
entrenchment provision be included so that the States could not repeal, amend, or enact
legislation repugnant to, the Australia Acts. 178

Most interesting, perhaps, were the British queries as to why an amendment to covering
clause 2 in the Commonwealth of Australia Constitution Act had not been included.
Covering clause 2 provides that the ‘provisions of this Act referring to the Queen shall
extend to Her Majesty’s heirs and successors in the sovereignty of the United
Kingdom’. British officials noted that if it were not repealed or amended, then British
legislation affecting the royal succession would still apply to Australia in spite of the
Australia Acts. 179 However, there was reluctance amongst British officials to suggest to
Australian officials the repeal of covering clause 2. One remarked:

I am sure we do not want to suggest a change to the Bill to allow this to be done,
since this would, I fear, be construed as our facilitating the possible future
transformation of Australia into a Republic. Not something, I think, which
would be looked upon favourably by our Ministers, and certainly not by the
Palace. 180

The British position was made difficult by the fact that it was relying upon leaked
copies of Bills which came from various sources, none of which was authoritative. 181
The British Parliamentary Counsel, Sir George Engle, observed that the ‘whole thing is
shrouded in inspissated antipodean mystery’. 182 British calls for closer consultation
were met with caution by Commonwealth officials on the ground that most Australians
were unaware of the existing extent of constitutional links and it could become a
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politically sensitive issue if they became aware of substantial British involvement in the
drafting of these Bills. 183

In a meeting on 2 November 1982 between British and Commonwealth officials, the
British officers advised that if the United Kingdom were to retain a role in the
appointment of State Governors, it must retain the powers necessary to support these
residual responsibilities, which included a requirement that any State Bills touching
upon the appointment, removal or powers of the Governor be reserved. Commonwealth
officers queried whether an assurance that the States would not make such legislative
changes would be sufficient, but the British officers thought that reservation would be
required. 184

British officials gave the same news to the Western Australian Solicitor-General, Mr
Parker, in a meeting on 4 November 1982. They noted that the reservation requirement
would need to be entrenched in a British law. 185 It was not acceptable to the British
Government simply to leave the Australian States Constitution Act in operation, as its
provisions were not regarded as giving sufficient support for the type of protection
required for a continuing British role in State affairs. This protection needed to be
extended to cover State Lieutenant-Governors and Administrators, lest the States be
‘tempted to sidestep constitutional arrangements’ by appointing such people without
consultation. 186

The British record of the meeting records Mr Parker as noting that the States might have
some difficulty with this outcome. 187 The Western Australian record of the meeting is
more interesting. It records that Mr Parker was advised, in confidence, that the Foreign
Secretary did not entirely agree with the views emanating from senior staff at
Buckingham Palace that only one channel of advice to the Queen was acceptable.
183
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British officials suggested that if the Commonwealth and the States came to a
unanimous agreement about direct access, Her Majesty might be advised to act
accordingly despite the views of her Private Secretary. However, British officials
stressed that it was essential that Her Majesty receive advice from only one source with
regard to any particular matter. 188

British officials also advised Mr Parker that in their view British legislation was
necessary, for political as well as legal reasons. They noted that if s 51(xxxviii) had
been used as the sole means of terminating residual links, it would have been inevitable
that some kind of British legislation would have been necessary as a tidying up
exercise, and ‘great Parliamentary difficulty would have been anticipated if it had been
suggested that Australians had thought that they could do it all or substantially on their
own.’ 189

While the Commonwealth anticipated that all legislation would be in place by 1 January
1984, 190 the States took a different view of the turn of events. They considered that the
agreement of June 1982 could no longer be implemented if it meant that the power to
disallow State laws and the requirement to reserve Bills had to be preserved or
expanded. The Western Australian Attorney-General complained that Mr Fraser had
offered his support to the States if they could reach a unanimous agreement and when
they did so regarding direct access to the Queen, he refused his support. He observed
that Mr Fraser had the opportunity to put the Commonwealth seal on a unanimous
agreement, but ‘he “foozled” it as he has done on so many occasions.’ 191 He was also
concerned, after meeting with Lord Belstead, that the Commonwealth’s advice to the
British Government had been ‘inaccurate and slanted’ and considered that the States
were at a tremendous disadvantage in not being able to advise the British Government
directly of their views. 192
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At the meeting of the SCSG the Commonwealth representatives suggested that the
provisions in the draft Australia Bills concerning disallowance and reservation be
suspended in their operation pending the settlement of an agreement on the subject of
the channel and source of advice to the Queen. 193 The States objected. The matter was
referred to SCAG for re-negotiation at the political level.

On 5 March 1983 the Hawke Labor Government was elected and Senator Gareth Evans
was appointed Commonwealth Attorney-General. The Commonwealth issued a revised
draft of the Australia Bills on 18 March 1983. It contained two alternatives for dealing
with the issue of advice to the Queen. The first alternative was the insertion of a
provision that permitted the making of an agreement between the Commonwealth and a
State with respect to the tendering of advice to the Queen on subjects such as the offices
of Governor and Lieutenant-Governor and honours. Such an agreement would have to
be ratified by the Queen to come into effect. Until such an agreement came into effect
the provision that terminated the power of the Sovereign to disallow laws would not
apply with respect to such matters, nor would it apply with respect to any law which
was in breach of the agreement. This would have given the United Kingdom the power
to disallow laws that conflicted with its continuing responsibility for State matters.

The ‘post-box’ solution of 1983

The alternative measure proposed became known as the ‘post-box’ solution. It involved
the Commonwealth Prime Minister being the formal source of advice to the Queen on
State matters, but acting as a ‘post-box’ passing on the advice provided by the States.
The post-box idea had been floated for some time. As British officials noted back in
early 1982, the real question was ‘whether the Prime Minister should be given a right to
comment or be an “unquestioning post box.”’ 194

The clause included in the draft Australia Bills of 18 March 1983 provided:
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Any advice to Her Majesty in relation to the office of Governor or LieutenantGovernor of a State or any advice to Her Majesty on behalf of the Government
of a State in relation to the conferring of honours shall be tendered by the Prime
Minister but advice so tendered shall be in accordance with recommendations to
the Prime Minister by the Premier of the State.

This proposed clause was expanded after Western Australia raised concerns that the
Queen might be called upon to act in relation to other matters. The draft of the
Australia Bill dated 23 March 1983 included the following clause:

Advice to Her Majesty in relation to any one or more of the following:
a) the office of the Governor of a State including any appointment and
termination of appointment to that office;
b) the giving of assent to Bills passed by the Parliament of a State that
may be reserved for Her Majesty’s assent;
c) the conferring of honours at the instance of the government of a
State;
d) the exercise of any prerogative right or privilege of the Crown in
right of a State; and
e) the exercise or performance of any other powers or functions under
the laws of a State,
shall be tendered by the Prime Minister and the advice tendered shall be in
accordance with recommendations made to the Prime Minister by the Premier of
a State and not otherwise and shall be tendered forthwith after the receipt of
those recommendations by the Prime Minister.

This proposal met with the approval of the British Government, Buckingham Palace
and the Governor-General. 195 It ensured that the Queen only received advice from one
source and avoided the administrative difficulties involved in dealing with each State
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separately. The Queen’s Private Secretary advised the Governor-General that the clause
was unlikely to cause any difficulties with the Palace. 196

While the States were reluctantly prepared to accept the post-box solution as the means
of dealing with advice to the Queen, there remained concerns about it. New South
Wales noted that there was a risk in sending advice to the Queen through the Prime
Minister in circumstances in which the State wished to maintain the confidentiality of
that advice, for example, if it proposed the dismissal of a State Governor during a
constitutional crisis. 197 Queensland insisted that it would only agree to the proposal if
there was certainty that the State advice to the Queen would in fact be tendered to Her
Majesty and that it would be the only advice tendered on the relevant subject. 198
Western Australia agreed and was concerned that Commonwealth officials refused to
agree to drafts which unequivocally committed the Prime Minister to these
conditions. 199

The States were right to be suspicious of Commonwealth intentions. The British High
Commissioner in Australia, Sir John Mason, reported back to his Government on a
meeting with Senator Evans. They had agreed that problems would only arise if a State
nominated a lunatic as Governor or a well-known criminal for an honour, or if it
proposed to dismiss its Governor. Sir John reported:

Senator Evans’ solution was that the Commonwealth Prime Minister might
forward the recommendation as indicated in the draft, but could forward, under
the table, so to speak, his own comments, on the basis of which, if they were
unfavourable, the Palace could return to the charge with the State
Government. 200
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The High Commissioner noted his concern that the Palace would find it difficult to
contemplate such clandestine advice and that its existence might be revealed through
parliamentary inquiries.

Another way around the provision was raised in a meeting on 18 April 1983 between
British and Commonwealth officers. Commonwealth officers noted that it would be up
to the Commonwealth Prime Minister to decide if the advice of the States came within
the categories mentioned within the clause. If he decided that it did not, he would be
free to make his own recommendation. Commonwealth officers were not sure that the
States had recognized the implications of this provision, but did not propose to tell
them. 201

Queensland was also concerned that under this procedure constitutional instruments,
such as the commissions of Governors, would be counter-signed by the Prime Minister,
suggesting the subordination of the States to the Commonwealth. It wanted such
instruments to be counter-signed in addition by the State Premier and sealed under the
State seal. 202 The Commonwealth objected that this would be ‘inappropriate’. 203

While the post-box solution had gained acceptance from the British Government, the
Palace, and, albeit begrudgingly, the States, it was scuttled through an internal
Commonwealth dispute between the Attorney-General’s Department (which supported
the proposal) and the Department of the Prime Minister and Cabinet (which did not).
The Secretary of the Department of the Prime Minister and Cabinet, Sir Geoffrey
Yeend, was adamantly opposed to the proposal as long as the Prime Minister was
precluded from giving his own views on State recommendations. He regarded this as
an abdication of responsibility by the Prime Minister and one which would place him in
a worse position than he currently held. 204 This suggested that he took the view that
under the pre-1986 arrangements, the Prime Minister had a right to comment on State
matters such as the appointment of State Governors. The British Government, on the
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other hand, had generally taken the view that it would be inappropriate to have regard to
Commonwealth advice on State matters. 205

Sir Geoffrey Yeend advised British officials that after consultation with his Cabinet, Mr
Hawke was minded to accept his view and was expected to speak to Her Majesty on
that basis at their lunch on 7 June. 206 The Queen’s Private Secretary, Sir Philip Moore
confirmed after that lunch that Mr Hawke had been persuaded by Sir Geoffrey that it
would be wrong for the Prime Minister to act simply as a postbox. 207 In contrast when
Senator Evans met with Sir Philip Moore later in June 1983, he was described as ‘still
hawking around’ the post-box solution. Sir Philip Moore apparently told him that it did
not matter one way or the other, provided that the recommendation that reached the
Queen had the Australian Prime Minister’s signature on it, rather than that of a State
Premier. 208 He later observed that it was a pity that Senator Evans had not been able to
get agreement to a post-box model. 209

By June 1983 word had started filtering through to the States that the post-box solution
was in trouble. Press reports suggested that the Queen preferred receiving the advice of
a Prime Minister to that of a Premier 210 and that when he met the Queen, Mr Hawke
would seek a federal veto over State honours and the appointment of State
Governors. 211 The Prime Minister was apparently unwilling to tie his hands about not
giving his own advice on State matters. The example used was that if Queensland were
to seek to appoint Sir John Kerr as Governor, the Prime Minister would want to be free
to give his view on the matter. The new Labor Attorney-General for Western Australia,
Mr Berinson, noted in response to this argument that although he personally had ‘no
objection to abolishing State Governors and Imperial honours’ altogether, he was
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concerned by the Commonwealth’s attempt to override State discretion on domestic
State matters. 212

At a SCAG meeting on 15 July 1983, Senator Evans, apparently acting on written
instructions from the Prime Minister, 213 advised that the post-box solution was no
longer considered acceptable by the Prime Minister and must be abandoned. The
reasons given were first, that the Prime Minister did not want to be ‘saddled with any
politically unpopular advice’ which he was required to send on to the Queen. Secondly,
it was suggested that the ‘Palace’ had observed that the Prime Minister, as the Queen’s
adviser, must be prepared to take political responsibility for that advice, and defend that
advice if it were the subject of criticism. 214 Senator Evans had earlier stated in an
interview from London in June 1983 that his talks with the Queen’s Private Secretary
had indicated that there were reservations over State Governments obtaining rights to
advise Her Majesty and that he thought the British Government would be prepared to
accept a Bill which either left the issue out altogether or provided a framework for a
future resolution. 215 The States were certainly given the impression that it was the
Palace that had vetoed the post-box proposal. Whether or not this was the case remains
unclear. It appears that Senator Evans was of the view that the Palace insisted that the
Prime Minister should have the right to comment on advice tendered by the States, 216
although other reports of conversations with Sir Philip Moore suggest that the only
concern of the Palace was that there be a single source of advice. 217

The rejection of the post-box solution was confirmed in a letter from Mr Hawke to the
State Premiers, dated 15 August 1983. The Prime Minister advised that the
‘Commonwealth Government cannot agree to any legislation which binds the Prime
Minister not to give his own advice on certain matters’. 218 He also noted that he would
not advise the Queen to accept advice directly from State Premiers. He proposed an
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inter-governmental agreement on the matter to be negotiated in the future. He flagged a
number of possible courses, including the use of the Governor-General as the channel
for State recommendations, with separate Commonwealth advice ‘which in the ordinary
course would be formal’. He also raised the possibility of assigning to the GovernorGeneral the power to appoint State Governors on the advice of the States. 219

In the meantime the Commonwealth had reverted to a clause which provided for the
matter to be resolved in the future by an agreement between the Commonwealth and the
States, which would come into effect if the Queen gave her consent to it. There were
debates between Commonwealth and British officials as to the terms of this clause, as
the British insisted that the procedures for giving assent be set out in legislation, while
the Commonwealth officials preferred that principles be set out in the second reading
speech instead. Commonwealth officials were concerned that inclusion of such a
provision in the legislation would highlight the extent of the United Kingdom’s
constitutional involvement in State affairs, which might be unacceptably provocative. 220

It was agreed that the Queen should be advised both by British and Commonwealth
Ministers as to whether she should consent to any agreement. To avoid any possibility
of conflicting advice, British officials wanted it specified that the advice must be
tendered jointly to the Queen. 221 British officials expressed concern, however, that the
Australia Acts could be amended in Australia by the means set out in s 15 and that this
could be used to remove the requirement for the Queen’s consent or any other
safeguards inserted by the British Government. 222 On the whole, the British
Government was not happy about leaving this matter to be determined in the future, and
was uncertain whether Members of the Westminster Parliament would vote for the
measure given that they would then have no control over the future resolution of the
issue. 223
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Senator Evans floated with the States the proposals, later raised in Mr Hawke’s letter to
the Premiers, that the Governor-General forward State advice to the Queen or fulfill all
of the Queen’s functions in Australia, such as the appointment of State Governors,
without the Queen’s involvement. 224 These proposals did not meet with much support.
British officials noted that the Governor-General could not advise the Queen, as only
responsible Ministers could do so. Further, they did not accept that the Queen ought to
be denied the right to a say in the appointment of her own representatives. 225 British
officers thought it best to do nothing about their concerns, on the basis that this proposal
would be unlikely to be acceptable to Mr Hawke. 226 They did observe, however, that
this was not just a matter between the Commonwealth and the Queen of Australia.
They took the view that:

We have a constitutional duty towards The Queen as Queen of the United
Kingdom in Her present relationship with the Australian States; we have a duty
to advise Her whether Her current position should be relinquished and we have a
duty to advise Her whether any new arrangements are constitutionally
acceptable. 227

The British were right in predicting that this proposal would fail without any need for
them to intervene. It was indeed rejected by the Commonwealth and the States, largely
because of problems with its relationship to the Commonwealth Constitution 228 and
concerns on the part of the States that the Governor-General was entitled to take advice
from Commonwealth Ministers and was not amenable to sanctions. 229 Western
Australia and Queensland were also concerned that provisions entrenched in their
Constitutions required the Governor to be appointed by the Queen, not the Governor-
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General. 230 South Australia also raised with the Commonwealth whether the States
should have a say in the appointment of the Governor-General, if the Governor-General
were to play a constitutional role with respect to the States. 231

The States seek direct access to the Queen

The preferred option of the States was for State Ministers to advise Her Majesty directly
with respect to State matters. This was rejected by the Commonwealth allegedly
because of the British view that the Queen should not be placed in the position of
receiving advice from more than one source in any one country. 232 Mr Hawke stated
that he ‘would not advise the Queen to accept advice directly from State Premiers’. 233

Some of the States were cynical about the Commonwealth’s motivation in this regard.
This cynicism ranged across the whole political spectrum. The Victorian Labor
Premier, Mr Cain, described Commonwealth arguments as ‘nonsense’ and observed:

We just take the view that if we are to retain this link to the Crown whereby the
Queen continues to appoint State Governors then she shall listen to our advice
and nobody else. That is the Victorian position, and that of the other States as
well. We will not have that advice the subject of review or comment directly or
indirectly by the Prime Minister, a public servant in Canberra, or anybody else.
If they want to change the system, that is another question, but as long as the
Queen wants to go on appointing State Governors, then as far as I am concerned
it is a full exercise by her and she will do it on our advice and nobody else’s. 234
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His conservative counterpart, the Queensland Premier, Mr Bjelke-Petersen, was just as
adamant in his rejection of the Commonwealth’s arguments. He noted in his letter to
Mr Hawke of 3 August 1983 that the suggestion that the Queen would be receiving
advice from multiple sources in Australia was ‘completely wrong and based on a lack of
understanding of our federal system. The Queen will in fact receive advice from only
one source, namely the relevant State’. 235 He regarded this as ‘another example of the
Commonwealth’s everlasting desire to interfere in matters solely the prerogative of the
States’. He rejected the idea of leaving the subject of access to the Queen for a future
agreement noting that residual links must be terminated in one operation as there will be
no possibility of going back to Westminster to supplement a partial attempt. He also
threatened to withdraw from the residual links exercise unless the Prime Minister acted
to settle the issue soon. 236

The Foreign Office agreed with the State position, noting that in a true federation the
central and regional governments are of equal standing and none is subordinate to the
other, with the consequence that Ministers of one government have no locus standi in
respect of matters concerning another government. The Foreign Office noted that Her
Majesty was already advised by two sets of Ministers in relation to Australian matters
and that ‘the present anomalous constitutional situation of the United Kingdom in
relation to the Australian States appears already to expose Her Majesty to the risk of
receiving conflicting advice from an Australian Commonwealth Government that was at
odds with a State Government’. 237

Accordingly, the Foreign Office took the view that there was no reason of principle why
in future State Ministers could not advise the Queen on State matters and
Commonwealth Ministers on Commonwealth matters. This would ‘appear to be
unexceptionable in purely constitutional terms and should cause no difficulties for Her
Majesty provided that the conventions governing the giving of advice to Her Majesty
(as Queen of Australia)… are unambiguously declared in terms that leave no room
whatever for Ministers with no locus standi to attempt to tender advice to Her Majesty
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and thus impede the appropriate Ministers in the performance of their constitutional
functions’. 238 The real challenge was to declare those conventions unambiguously, or,
as was later achieved, limit the Queen’s powers to such a degree that there could be no
question as to whose advice she acted upon in relation to their exercise.

The Commonwealth redrafted the Australia Acts to provide for the issue to be left to a
future agreement, while expanding the subjects upon which State Bills had to be
reserved to cover the office of Governor, the grant of assent, honours, the exercise of
Crown prerogatives and other powers or functions under State laws. 239 The States
objected, noting that the expansion of British constraints on State legislative power
could not sensibly be included in a Bill to remove residual constitutional links with the
United Kingdom 240 and that this provision would effectively be entrenched, as an
acceptable agreement, in isolation from the rest of the package, would be unlikely to be
achieved. 241

The States realized that the best way to defeat the argument about possible conflicting
advice to the Queen was to limit the subjects upon which the Queen was advised by the
States to those that indisputably concerned a particular State only. Once this point was
agreed upon by State Solicitors-General, 242 Western Australia and South Australia
prepared draft Australia Bills dated 15 August 1983, which included a clause that the
Governor could exercise all of Her Majesty’s powers and functions with respect of the
State except the appointment and dismissal of the Governor, assent to reserved Bills and
the conferral of honours. 243

The Queensland Government, taking a similar, but even more limited approach,
presented the visiting British Attorney-General, Sir Michael Havers, with a paper
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prepared by Dr Finnis of Oxford University, on 27 September 1983. 244 The paper,
entitled ‘Appointment of Governors of Australian States’ set out the State’s contentions
and their basis in constitutional law and convention. The core of the argument was that
there was no adequate reason why the Queen should not receive advice from more than
one government in an independent federation which has its own Crown. There could be
no risk of embarrassment to the Queen if advice on each particular matter came only
from one of those governments and there was no room for dispute about which
government was the proper source of advice. Dr Finnis continued:

Nothing could be clearer than the category: “appointment and termination of
office of the Governor of State X”. There is no practical possibility of genuine
controversy about whether advice tendered to Her Majesty fell within or without
that category. There is thus no possibility of conflict of properly tendered
advice on that matter.

The State Governments are not seeking direct access to the Queen of Australia
on any matter other than that one unambiguously identifiable matter. 245

Dr Finnis observed that there was no more likelihood that State Ministers would tender
undesirable advice than would the Prime Minister or Ministers in other Realms. He
also set out the history of the deliberate exclusion of the Commonwealth from
involvement in the appointment of State Governors. He concluded that given this
history, the States could not accept that it was wrong or inappropriate for Her Majesty
to be advised by their Ministers on this one class of matters. 246

This paper had an impact upon the British Attorney-General, Sir Michael Havers, who
observed that he had some sympathy for the Queensland view. 247 British Legal
Advisers observed that the paper was ‘interesting and cogent’ and recommended that a
copy be sent to Buckingham Palace. The Queen’s Private Secretary, however, rejected
the paper as ‘ill-founded’ and concluded: ‘I begin to despair of the Commonwealth
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Government ever getting a sensible agreement with the Australian States on the
appointment of Governors if the latter seriously contend that it is acceptable in this day
and age for The Queen to receive formal advice from six different Australian States in
addition to the Commonwealth Government!’ 248

On 24 October 1983, the NSW Premier, Mr Wran, advised the Prime Minister that
disagreement on this point meant that the negotiations on the termination of residual
constitutional links had failed. He also informed the Prime Minister that it was
unacceptable to the States that another government be involved in the appointment and
dismissal of State Governors and that negotiations would have to be undertaken on a
different basis if the project were to continue.

The impasse is broken in late 1983

The impasse was finally broken in November 1983, partly as the result of a
misunderstanding. The NSW Solicitor-General, Ms Gaudron, who was in London to
argue a Privy Council appeal, had direct discussions with the Legal Advisers of the
Foreign Office on 25 October 1983. 249 British officials described the meeting thus:

Ms Gaudron came bristling with prejudice and holding a deep conviction that
we were in collusion with the Commonwealth Government at the expense of the
States. She also thought it was the British Government which was imposing
impossible restrictions on proposals for severing the residual constitutional
links.

It was abundantly clear that the Commonwealth Government, and probably in
particular Senator Evans, has to some extent misrepresented our position so as to
disguise the fact that the difficulties stem from the position of the
Commonwealth Government itself. For example, Ms Gaudron was firmly of the
view that the ‘Post Box’ proposal… had been rejected by the British
Government. We know of course, that it was Mr Hawke’s Department which
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objected to the proposal. Additionally, the States have been told that we will
only accept a bill incorporating every aspect of constitutional links. As you
know, this is not the case. 250

British officials expressed interest in a suggestion by the Solicitor-General that there be
direct communication between British officials and a State representative to avoid
further misunderstandings. While the British were concerned that this might draw them
into internal Australian political disputes, they also recognized that a means had to be
found ‘to stop the Commonwealth misleading the States about our views and
misleading us about the States’ views and to stop the States misleading us about the
Commonwealth’s views’. 251

Ms Gaudron, in her report of the meeting observed that she had been told that although
‘the Palace’ was not ‘overly keen’ on direct access by State Premiers to the Queen,
there was no objection to it as long as the Queen only received advice from one source
in relation to a particular matter. Moreover, the legal advisers of the Foreign Office
thought the use of the Prime Minister as a ‘post-box’ was an ideal solution, but
observed that it had never been put to them by the Commonwealth. They were also
surprised to find that the States had been meeting together to settle the Australia Bills,
having been advised by the Commonwealth that the States were unable to agree
amongst themselves on the issues. Finally, Ms Gaudron noted, British legal advisers
observed that if British Ministers no longer had any responsibility in relation to the
States, there would be no need to retain any British powers in relation to the States or
any limits on the powers of State Governors. They did not like the idea of leaving this
to a future inter-governmental agreement. 252

Ms Gaudron came away with the impression that the British Government would accept
a proposal of ‘direct access’ as long as the possibility of conflicting advice were
eliminated. It appears that this was not an impression that the British officials intended
to give. Rather it was the consequence of a clash between the direct and blunt style of
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the Solicitor-General and the excessively subtle use of the language of diplomacy by the
British officials. For example, Ms Gaudron believed that she had been told that the
post-box proposal had never been raised with the British Government, whereas the
British record states that she was told that no ‘formal’ proposal had been made to the
British Government. 253 The British placed a great deal of significance on the word
‘formal’, but this was, understandably, not apparent to the Solicitor-General.

The significance of the overall misunderstanding, however, was great. The States, and
eventually the Commonwealth, believed that the British Government had shifted its
position on the acceptability of direct access, 254 and therefore forged ahead with an
agreement. The British Government, faced with a united approach of the
Commonwealth and the States was eventually forced into making the shift which the
Australians believed had already been made.

In November 1983, in light of the NSW Solicitor-General’s report, the State SolicitorsGeneral put together a new proposal under which the Governor would be given the
capacity to exercise all of Her Majesty’s powers and functions with respect to a State
except the appointment and termination of appointment of the Governor. Advice to the
Queen in relation to the exercise of her functions was to be tendered directly by the
Premier. The State Solicitors-General also agreed that one of them, being the Western
Australian Solicitor-General, should communicate the view of the States directly to the
British Government, in order to avoid future misunderstandings of the British or State
positions. 255

The British Government was advised by the Commonwealth Attorney-General’s
Department of the ‘direct access’ proposal in November 1983, and was told that it was
the ‘only game in town’. 256 British officers became concerned about being forced into a
position of refusing to support a proposal agreed to by the Commonwealth and all the
253
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States, because the Palace retained concerns about it. It was noted that if they were to
refuse to co-operate, the British Government would have to be ready to advance ‘some
fairly persuasive arguments’, but officers were at a loss at to what these might be. 257
From a legal point of view, British officials could see no objection to the Queen
receiving formal advice from seven different sources on seven separate questions. 258
They also noted that British Ministers would not wish to be represented as obstructing
the natural desire of Australians to sever quasi-colonial constitutional links, nor to act in
any way that might prejudice the Queen’s standing in the States. They were concerned
that the rejection of the Australian proposal might do so. 259

In December 1983, all the State Solicitors-General agreed to the draft Bills containing
the new provision on advice to the Queen. State Premiers then wrote to the Prime
Minister advising him of the new draft Bills that had been accepted by the SolicitorsGeneral of each State. The letter read in part:

The new draft expressly and completely terminates the role of the United
Kingdom Government and Parliament in the Government of the States of
Australia. Anything less than this is surely unsatisfactory from any viewpoint.

Because of the objections you have previously raised, it is now proposed that all
of the Queen’s powers and functions with respect to each State, except the
power to appoint and dismiss the Governor, be conferred on the Governor of the
State. As a consequence the sole need for advice from a State to Her Majesty
will be for the appointment and dismissal of the Governor. It is proposed that
such advice will be tendered by the Premier of the State.

….

All States are united in their approval of this draft of the Australia Acts. If
agreement is reached in Australia I understand the United Kingdom Government
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can be expected to accept the proposal and there would be no barrier to its early
implementation.

I hardly need to remind you of the significance of this proposal to all Australians
because enactment of the Australia Acts would be the final step in achieving
Australia’s complete and independent nationhood. 260

The paragraph concerning British support for the proposal was intended to undermine
the Commonwealth’s stock response to all State attempts to gain direct access to the
Queen, which was that it would not be accepted by the Queen or the British
Government. Without this excuse, and in the face of united State support, the
Commonwealth had little room to move.

The more conservative States were particularly adamant that they would not submit to
any further attempts by the Commonwealth to impinge on State rights. Their political
approach to the issues had been hardened by the High Court’s decision in the
Tasmanian Dam case, 261 which had effectively expanded Commonwealth legislative
power, at the expense of the States. 262

At a subsequent meeting on 9 March 1984, it was reported that all States except
Tasmania had formally written to the Prime Minister supporting the proposed Bills. 263
Still bruised by the confrontation with the Commonwealth over the Tasmanian Dam
case, Tasmania briefly considered vetoing the package. It was concerned, however, that
it would be treated like Quebec, and that the Commonwealth and the other States would
proceed without it. 264 It therefore sought, and received, assurances on matters including
the continuing grant of honours, 265 and then agreed to support the package. 266
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Queensland also briefly flirted with objecting to the package after the Commonwealth
unilaterally limited rights of appeal to the High Court by imposing requirements to gain
special leave. 267 Once it had made its political point, however, it returned to supporting
the package.

In November 1984, at a SCSG meeting, it was noted that ‘unexpected difficulties’ had
been encountered with Buckingham Palace officials. The Tasmanian Solicitor-General
concluded, however, that it was expected that these problems would be resolved by the
adoption of a united approach on this matter. 268

Acceptance of the proposal by the Queen

Buckingham Palace continued to have serious reservations about the proposal. There
were two primary concerns about direct access to the Queen by State Premiers. The
first was the potential for the Queen to receive conflicting advice from State and
Commonwealth Ministers. The possibility of conflicting advice by British and
Commonwealth Ministers had already arisen in relation to the seabed petitions, the
Queen of Queensland petition and the issue of half-Senate election writs in 1975. These
precedents were noted by the Foreign Office, 269 but the fact that the residual links
legislation would cut off the possibility of petitions to the Privy Council on
Commonwealth/State conflicts and would reduce the Queen’s role to the mere
appointment and termination of appointment of State Governors, meant that such
potential conflicts were unlikely to arise in the future if the residual links legislation
were passed.

In Buckingham Palace, however, memories lingered of the Sir Colin Hannah incident,
and concerns were raised as to what would happen if a State advised the appointment of
a particular person as Governor and the Commonwealth advised the Queen that the
appointment was against the Australian national interest. 270 British officials took the
view that only the State would have the right to advise in such circumstances, so there
267
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was no issue of receiving two formal sets of advice. While there was always a risk that
Commonwealth Ministers might disagree with State advice, it was noted that this is
‘inescapable and applies whatever the formal constitutional channel for advice might
be’. 271 It was important, however, that the legislation be framed in such a way as to
make it clear that there was only one source of constitutional advice, being the State
Premier. 272 The Palace, however, took the more practical view that in reality the Queen
would be put under intolerable pressure in such circumstances, which should therefore
be avoided.

The second matter raised by the Palace was one of constitutional propriety. There was a
concern that it would not be ‘constitutional’ for the Queen to be advised by Ministers
that were not Her Majesty’s Ministers of a sovereign independent country. 273

The Foreign Office also raised a question as to who should advise the Queen in relation
to whether or not proposals for direct access should be accepted. While the United
Kingdom certainly had a role in advising Her Majesty on whether she should divest
herself of part of her role as Queen of the United Kingdom insofar as it involved the
Australian States, there was a question as to whether British Ministers should advise
Her Majesty as to the acceptability of arrangements to replace this role, or whether that
was a matter only for Australian Ministers. It was agreed with the Foreign Office that
the advice of the Crown Law Officers be sought.

The British Attorney General was asked whether Commonwealth or British Ministers or
both would be responsible for advising Her Majesty on the acceptability of direct access
and if British Ministers were to advise, what their advice should be. 274 The AttorneyGeneral’s advice was summarized by his secretary as follows:

[T]he Attorney has advised that UK Ministers undoubtedly have a formal role to
play in advising Her Majesty on any agreement reached between the
271
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Commonwealth of Australia and the States. This role stems from the
constitutional relationship between UK Ministers and the States. The Attorney
has doubts as to whether UK Ministers have a substantive role to play in
tendering advice to Her Majesty on the acceptability of the agreement. The new
arrangements will ex hypothesi have been decided upon by the Commonwealth
and the States. They concern the future Constitution of Australia, an
independent and sovereign nation. Viewed in this light, UK Ministers have a
duty to advise Her Majesty on the arrangements but this duty can be fulfilled
only by informing Her Majesty that whatever arrangements commend
themselves to Australia should be accepted…. If, however, the proposals had
some adverse effect on the Queen in right of the UK (apart from the cessation of
functions in respect of the Australian States) or as Head of the Commonwealth,
it might then be appropriate for UK Ministers to advise Her Majesty on the
substance of the proposals not by virtue of any relationship with the Australian
States, but as the Government of the United Kingdom or as the Government
primus inter pares advising the Queen. 275

As to the question of whether it was ‘constitutional’ for State Premiers to advise the
Queen, the Attorney-General took the view that whatever was provided for under the
Australian Constitution, as long as correct constitutional procedures were followed,
would be constitutionally valid. 276

The Foreign Office advised Sir Philip Moore that if the Australians followed the correct
constitutional procedures and there was no adverse effect on the position of The Queen
in right of the United Kingdom or as head of the Commonwealth, ‘it is hard to see that
there is scope for the United Kingdom Government to raise objections of a legal or
constitutional nature to direct access.’ 277 Although the Foreign Secretary had some
qualms about the British Queen being dragged into future disputes as Queen of
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Australia, potentially resulting in an Anglo/Australian row over their joint Queen, 278
British officials took the view that the arrangements proposed by Australia could not be
faulted constitutionally, and that the British Government could not afford to attack them
as this would lead to a ‘major political and constitutional row.’ 279 They stressed that
the Australian Constitution was unique in the way it dealt with State and federal
matters, and that direct access for State Ministers would not create a precedent for other
Realms or Dependencies. 280

The British Prime Minister, Mrs Thatcher, discussed the issue with The Queen at
Balmoral in September 1984. Mrs Thatcher concluded that a deal had been done in
Australia and that it would be ‘too colonial for words’ for the British Government to
seek to interfere. 281

Sir Philip Moore remained unhappy with the legal advice and the view of Ministers, but
concluded that he must argue the case directly with the Australian Government as the
Private Secretary to the Queen of Australia. 282 Sir Philip pressed his concerns upon Sir
Geoffrey Yeend of the Department of the Prime Minister and Cabinet (who had been
described as the spider at the center of the web of constitutional reform), but Sir
Geoffrey decided that he was prepared to give way to State wishes on direct access as
long as it was the only stumbling block remaining in finalizing the package. 283 It
appears that Sir Geoffrey made a late final push in September 1984 for a provision
reserving the right for the Prime Minister to veto a State nomination for Governor
where it was regarded ‘as contrary to the interests of Australia as a whole’, 284 but it
does not appear to have been followed through.

278

Memorandum by Mr Ricketts, FCO, to Mr Boyd, FCO, 10 September 1984: UKG FPA 012/1/84 Prt

D.
279

Brief by Mr Pragnell, FCO, to Mr Boyd, FCO, 6 September 1984: UKG FPA 012/1/84 Prt C.
FCO Paper: ‘Palace Views on alternative arrangements proposed by the Australians to replace the
present Constitutional Links with the United Kingdom’, September 1984: UKG FPA 012/1/84 Prt D.
281
Letter by Mr Butler, PPS to the PM, to Sir A Acland, PUS, FCO, 11 September 1984, reporting what
Mrs Thatcher recounted of her meeting with the Queen: ibid.
282
Letter by Sir P Moore, BP, to Sir A Acland, PUS, FCO, 2 August 1984: UKG FPA 012/1/84 Prt C.
283
Letter by Sir J Mason, UKHC, Canberra, to Mr J Chick, FCO, 20 March 1984: UKG FPA 012/1/84
Prt B.
284
Memorandum by Mr Chick, FCO, to Mr Boyd, FCO, 19 September 1984, reporting what Sir P Moore
had been told by the Office of the G-G: UKG FPA 012/1/84 Prt D.
280

269
Sir Geoffrey Yeend regarded the Palace as being ‘over-anxious’ about the risks of
conflicting advice. He turned the tables in his discussions with British officials by
observing that he hoped the Palace could be persuaded to accept direct access:

Otherwise Mr Hawke might be placed in the invidious position of either having
to tender unpalatable advice to The Queen or of telling the State Premiers that
The Queen was unwilling to go along with direct nominations. 285

By January 1985, Senator Evans (now the Minister assisting the Prime Minister in
relation to this matter) told the British High Commissioner, Sir John Leahy, that
Australian patience was beginning to wear a bit thin. Senator Evans queried what
would happen if the Australian Government sent advice to the Queen which she did not
want to accept. He asked what the British Government would do. Sir John replied that
it would ‘put the British Government in a terribly awkward position and was too awful
to contemplate’. 286

The British Foreign Secretary and Attorney-General met with Sir P Moore on 6
February in an attempt to convince him that the Australian proposals were acceptable.
Sir Philip said that he was prepared to recognize that from a ‘strictly legal point of
view’ it might be constitutionally proper for the Premier of an Australian State to advise
the Queen directly. However, he was still concerned that the Queen might be faced
with ‘outlandish proposals’ without enjoying the benefit of British advice. 287 The
Foreign Secretary, Sir Geoffrey Howe, observed that the right of the Premiers to give
direct advice to the Queen was a ‘consequence of Australia having been established as a
federation with a fragmentation of sovereign powers’ and that Her Majesty’s
constitutional protection lay in the clear identification of who was to give her advice on
any particular subject. 288
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Sir Philip Moore then met with Senator Evans on 12 February 1985. Senator Evans
handed him a paper that set out the Australian position with regard to residual links.
The paper noted that continuing constitutional links between the States and the British
Government were generally regarded as ‘anachronistic’ and ‘offensive to Australian
nationalism’. It then stated in relation to the substance of the proposals:

The States are jealous of their sovereignty, and the Commonwealth has no wish
to impinge upon it. The States are not prepared to solve one offence by
committing themselves to another – that is by handing to the Australian Prime
Minister the right to recommend or block appointments of State Governors who,
in the States, exercise significant constitutional authority. Any such solution
would run counter to the nature and history of federation in Australia as shown
by the express provisions of the Commonwealth Constitution continuing the
constitutions and residual sovereign powers of each State.

Nor would the Australian Government seek any right of veto over appointments
of Governors. This would destroy the proposition as far as the States are
concerned, and would oblige the Prime Minister to intrude into State affairs in a
way that could only cause continuing mischief. Such a right of veto would be
anathema to the States and is not sought by the Australian Government….

While it is open to the Queen to ask her Australian Prime Minister for advice on
any matter, it is not intended that the Prime Minister will be involved in
appointment of State Governors or nominations for Imperial honours. The
Australian Government accepts in good faith the purpose of the legislation and
would see these matters being handled directly between Premiers and the
Crown. Therefore the problem of conflicting advice will not arise. In the
unlikely event that an appointment of Governor was queried, the discussion
would be between the Palace and the Premier and the matter sorted out in that
way before formal advice is given by the Premier. There would be no change to
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the practice of proposals being put informally to the Palace before formal advice
is submitted. 289

This did not assuage Sir Philip’s concerns. Indeed, he felt it left the Palace unprotected
in dealing with a State, and would have preferred to have the Australian Prime
Minister’s advice as a means of justifying the rejection of any objectionable State
proposal. He also raised the concern that when the Queen was in a State she could be
advised by a Premier to make a speech from the Throne that attacked the
Commonwealth Government. 290

The Foreign Office noted the fact that the Commonwealth Government’s memorandum
was ‘remarkable for the occasional use of strong language’ such as ‘offensive’ and
‘affront’. It concluded that such language could only have been drafted with the object
of obliging the Palace to give the matter more attention, 291 and was concerned that
further delays or a negative response would result in a constitutional row. 292

Sir Philip sent a formal response to Sir Geoffrey Yeend. He reiterated his objections to
direct access and noted that it was not relevant to point out that the Queen currently
received advice on Australian matters through both the Australian and British Prime
Ministers. He observed, referring back to the Sir Colin Hannah incident, that British
Ministers would not refer to the Queen State advice which was objectionable to the
Commonwealth Prime Minister, thus avoiding any conflict. 293 He set out three possible
courses to advance the matter: (a) State recommendations could be forwarded by the
Commonwealth Prime Minister to the Queen, on the understanding that he would only
raise an objection in exceptional circumstances; (b) the maintenance of the status quo;
or (c) direct access by Premiers to the Queen on the understanding that the Queen could
also ask the Commonwealth Prime Minister for advice. 294 This last suggestion greatly
concerned Foreign Office officials, as it appeared to be inviting, rather than avoiding,
289
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conflicting advice. 295 The Foreign Office was also concerned that the letter would
‘enrage’ the Australians and that they might seek to vent their indignation at the
expense of the British Government should the matter become public.296 There were
also suggestions that some States might be tempted to act unilaterally. 297 Senator Evans
had indeed warned that a number of people in Australia, such as the Victorian Premier,
Mr Cain, might stir things up if frustrated by a lack of progress, and that this could
precipitate a crisis. 298

The British Government also became concerned that the primary negotiations were now
occurring directly between the Palace and the Commonwealth Government. One
officer observed:

A moment’s reflection leads to the thought that we are engaged in Australia’s
independence negotiations. Typically, these should be conducted by the British
Government of the day with the dependent territory in question and with British
Ministers taking into their brief the concerns of the Palace. But in this instance,
the extraordinary situation has arisen where it is the Palace that is now in direct
negotiations with representatives of the dependent territory. 299

The Palace’s concern about how the Queen might be advised when physically in a State
was the subject of discussions between British and Commonwealth officers in March
1985. The British officials suggested that some kind of ‘convention’ or understanding
with the States could be sought to avoid such a problem. 300

The State Solicitors-General met in March 1985 to consider how to deal with British
concerns about the draft legislation. The States were advised that the British wanted it
made clear that:
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1. Her Majesty cannot be asked to overrule a State Governor;
2. When Her Majesty is personally present in a State she does not have to
accept a Premier’s advice if she does not wish to do so; and
3. Imperial Honours have nothing to do with the government of a State (so
the power to grant Imperial Honours would not be conferred on the
Governor by reason of s 7(2)). 301

In relation to the first issue, the word ‘only’ was introduced in cl 7(2) of the Australia
Bills to make it clear that only the Governor may exercise those powers and the Queen
could not be asked to exercise a power to override an action of the Governor.

In relation to the second issue, cl 7(4) was amended so that it provided that the Queen
was ‘not precluded from’ exercising her powers while in the State. This was intended
to enable the Queen to decline to accept advice of a State Premier to exercise one of her
functions while present in the States. 302 When a British official inquired why, if this
were the intention, it could not be made clear in the legislation, he was told that this had
been considered but rejected because it came too close to spelling out the unorthodox
doctrine that the Queen could refuse to accept advice from Ministers. 303 It was
considered not to be fit, right or proper to include in legislation a statement that the
Queen was not obliged to accept any formal advice received from State Premiers, 304
even though this was what was intended.

On the third point it was agreed by the States and the Commonwealth that the grant of
Imperial Honours did not fall within s 7(2). It was not considered appropriate to amend
the Bill to exclude honours expressly from s 7(2).
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The concerns of Buckingham Palace were raised again at the SCAG meeting on 2 May
1985. The Attorneys were advised that ‘the Monarch has indicated that when she is in
the State she wants to do what she wants to do.’ 305 When one State representative
expressed skepticism that the Queen was all that concerned with the matter, the
Commonwealth Attorney responded adamantly that she was personally involved with
the issues. 306 The delay in the enactment of the Australia Bills was described by the
Commonwealth as being the result of the ‘real and personal’ difficulties with the Bills
held by the Queen.

In May 1985, Sir Geoffrey Yeend traveled to London to secure the Palace’s agreement
to direct access by the States to the Queen. The irony of the situation was not lost on
British officers, one of whom observed:

I trust Sir Philip appreciates the beauty of the situation. The Secretary of an
Australian Prime Minister, associated with the idea of a republic and an enemy
of State rights, is obliged, in face of Palace objections, to argue the case for how
The Queen might entrench Her position in the Australian States. 307

Sir Geoffrey met with Sir Philip Moore and the Queen on 13 and 14 May 1985. Sir
Geoffrey advised that the whole package would fall if direct access were rejected, and
that this was likely to lead to public controversy. He stated that Mr Hawke had no
alternative but to advise that direct access be permitted. The Palace finally
acknowledged that it would accept direct access by the Premiers to the Queen, albeit
‘without much enthusiasm’. 308 The only outstanding concern was the exercise by Her
Majesty of her powers while in a State. Sir Geoffrey argued that good staff work
should avoid problems, but this was not considered enough. Sir Geoffrey then agreed
that Mr Hawke would make it clear in Parliament that the Queen would only be advised
on the exercise of her functions in a State after informal consultations 309 had
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occurred. 310 Sir Geoffrey showed Sir Philip the draft of the formal advice that Mr
Hawke proposed to send to Her Majesty on the termination of residual links.

This meeting cleared the way for the Commonwealth Prime Minister to send the letter
to Sir Philip Moore on 31 May 1985, giving informal advice in relation to the proposed
legislation. On 19 June 1985, Sir Philip responded indicating Her Majesty’s informal
approval. He wrote:

As you are aware, The Queen has been very chary about accepting any
arrangement under which she has to receive formal advice from more than one
set of Ministers of one country. This will not only establish a new constitutional
principle for The Queen but will also expose Her Majesty to the risk of having
to accept formal advice from the Premier of an Australian State when she is
fully aware that what is proposed is unpalatable to the Government of Australia.
The Queen does however appreciate that under Australia’s Federal Constitution
the States retained all powers which were not specifically surrendered to the
Commonwealth in the Constitution and that now the channel through British
Ministers is to be removed, it would be totally unacceptable for the States to
have to submit advice to The Queen through the Australian Prime Ministers. In
these circumstances, The Queen is pleased to accept your advice… 311

The same day, Sir Philip wrote to Sir Antony Acland, the Permanent Under-Secretary
of the Foreign Office, explaining the views of the Palace. He noted the Queen’s
previous concerns about direct access by the Premiers, and then gave the following
explanation for the change in the Palace’s view:

Mr Hawke has however emphasized that the basis for federation in Australia’s
constitution was that the States retained all powers which they had as colonies of the
United Kingdom except where a surrender of power to the Commonwealth Government
was explicitly set out in the constitution. Now that the constitutional links with Britain
310
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are to be removed, Mr Hawke is convinced that there is no way in which he would be
able to persuade the States to surrender to the Commonwealth the powers which they
retained. In these circumstances he has reluctantly come to the conclusion that there is
no alternative but to recommend to The Queen that in future she should receive formal
advice direct from the Premiers of the Australian States on the appointment of State
Governors, even though he recognizes that this will establish a new constitutional
practice. Once this principle has been accepted in regard to the appointment of
Governors, there would not seem to be any difficulty in extending it to cover
recommendations from the States for Imperial honours. The Queen has therefore been
pleased to give her informal approval for the recommendation of the Prime Minister of
Australia that in respect of the appointment of Governors of the States of Australia and
the granting of Imperial honours to Australians, Her Majesty should receive advice
directly from the Premiers of the respective States. 312

The States all agreed to accept a convention that the Queen not exercise her functions
while present in a State except by prior and mutual agreement. They saw it as
‘mutually protective’, as it reassured Her Majesty that she would not be required to act
without her prior consent, but it also assured State Governments that the Queen would
not involve herself in the Government of a State without the prior consent of the
Premier. 313 Confirmation of this agreement was later sent to the Foreign Office 314 and
included in the second reading speeches. There was a last flurry of negotiation between
British and Commonwealth Parliamentary Counsel on drafting issues, and the Bills
were finally settled.

The Commonwealth Prime Minister, Mr Hawke, then sought the agreement of the
Leader of the Opposition to the proposed legislation, to ensure that it received bipartisan
support. 315 After receiving this, and the agreement of all the States to the form of his
advice, 316 he wrote to Her Majesty on 31 July 1985 setting out his formal advice. The
312
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letter set out the agreement of the States and the Commonwealth and outlined the
proposed legislation. It then addressed the issue of advice to the Queen as follows:

There are, however, three matters which will affect you personally insofar as the
new arrangements involve the direct provision of advice to you by a State
Premier. It is proposed that such advice be provided to you in respect of the
appointment and dismissal of State Governors, the making of recommendations
for the award of Imperial Honours, and, subject to mutual and prior agreement
between the Premier and yourself, the exercise of your powers and functions
when you are personally present in the State. Resolution of these matters in
such a way as to preserve the authority of the respective State Governments
within their constitutional limits is integral to the implementation of all the
aspects agreed between the Federal and State Governments.

At present you receive advice on appointment of State Governors and Imperial
Honours from United Kingdom Ministers following recommendations to them
by the Australian State Premiers. The Federal and State Governments have
agreed that this procedure is anachronistic and that advice should be tendered
from Australia directly.

The basis for federation under Australia’s Constitution was that the States
retained all powers, privileges and immunities which they had as colonies of the
United Kingdom, except where a surrender of power was explicitly set out, or
necessarily implied, in the Constitution. The States have always been concerned
to maintain their sovereign identities and powers within their constitutional
limits and not to surrender them to the Commonwealth. They are, therefore,
strongly of the view that it would be inconsistent with their position in the
federation for advice on these matters to be tendered by the Australian Prime
Minister. The Australian Government considers it would be inappropriate for
the recommendations of the State Governments to be formally transmitted by
the Australian Prime Minister but with the Prime Minister bound not to offer his
own advice on these matters.
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It is my opinion that your consent to receive the advice of State Premiers on the
two matters of State Governors and Imperial Honours will not create an
undesirable precedent although I recognize that it will establish a new
Constitutional practice for you to receive formal advice from more than one set
of Ministers of one country. There are no other countries of which you are
sovereign in the position of Australia under its Constitution, and the change that
is proposed is related to a very limited area.

Accordingly it is my advice that, in respect of the appointment of the Governors
of the States of Australia and the granting of Imperial Honours to Australians on
the recommendation of Premiers who wish to make such recommendations, you
should receive advice directly from the Premiers of the respective States. The
Prime Minister would not be involved nor seek to be involved in the
appointment of State Governors or nominations for Imperial Honours. The
possibility of conflicting advice thus does not arise. 317

The Queen gave formal approval to this advice on 7 August 1985. Mr Hawke advised
the States that the way was now clear for States to enact their request legislation. 318

British Ministers were then called upon to formally advise the Queen. The British
Prime Minister, Mrs Thatcher, agreed that formal advice should go to the Palace once
assurances had been received from the Registrar of the Judicial Committee of the Privy
Council that the form of the provisions concerning the termination of Privy Council
appeals was acceptable. 319 Discussions with the Privy Council Office resolved
concerns about pending appeals and the terms of the Australia Bill were declared
acceptable. 320 Baroness Young, the Minister of State for Foreign Affairs, sent her
formal advice to the Queen on 14 August 1985. The advice was in the following form:
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The Baroness Young, with her humble duty to The Queen, begs to draw attention to the
Advice of Her Majesty’s Government of the United Kingdom that it is in agreement
with the proposals contained in the Request and Consent legislation which the Federal
Government of Australia intends to introduce in order to sever certain residual
constitutional links between Britain and Australia. The Federal and State Governments
of Australia are in agreement to remove the links and the Federal Opposition has
endorsed the proposals. Would Her Majesty be pleased to accept this Advice? 321

The Queen marked her acceptance of this advice on 15 August 1985. She was then
asked to give her consent again, this time in relation to the effect of the Bill upon her
prerogative. 322 In the United Kingdom, it is a strictly applied convention that
legislation affecting the Queen’s prerogatives may not be passed unless the Queen has
given her prior consent.323 Once consent was given, the British Cabinet Legislation
Committee approved the Australia Bill 324 before its introduction in the Westminster
Parliament on 17 December 1985.

Conclusion
Unlike the Commonwealth Constitution, which was formed in public conventions,
debated in the colonial Parliaments, and approved by voters in referenda, the Australia
Acts were negotiated in secret and enacted by Parliaments with little publicity or public
awareness. This means that interpretation of the Australia Acts has taken place in a
contextual vacuum, or at least against a background of assumptions that have not
necessarily proved to be correct. Many of those assumptions have concerned the role of
the Queen and the British Government in the constitutional structures of the States. 325
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There is also a lack of understanding of the role of the British Government and Queen
in the negotiation and enactment of the Australia Acts. The general assumption appears
to be that the Australia Bill 1986 (UK) was simply presented to the British Government
in its final form and that the Westminster Parliament ‘cheerfully and graciously agreed’
to pass it, 326 while being somewhat bemused as to why it had been asked at all. 327
What is most remarkable about the above description of the negotiation of the Australia
Acts is the significance of the role played by the British Government and Buckingham
Palace, sometimes in concert and sometimes in opposition, in achieving the final
outcome. The deference shown by both the Commonwealth and British Governments
to the wishes of the Queen and the consequential effect of this deference upon policy in
both countries is evidence of the substantial power still exercised by the Queen, even
though in this case she was ultimately defeated by the combined wills of her
governments. The testament to the ongoing power of the Queen is to be found in the
‘convention’ imposed by Buckingham Palace as a condition of acceptance of the
Australia Acts, that the Queen is not obliged to act on the advice of her responsible
Ministers when visiting a State and will only ‘do what she wants to do’, regardless of
the principles of responsible government.

Finally, there is a lack of an appreciation of the reasons why the enactment of the
Australia Act 1986 (UK) was pivotal to the agreement of the States and the United
Kingdom to participate in the termination of residual links, for both political and legal
reasons. This is discussed in Chapter 6.
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CHAPTER 6

The Australia Acts 1986 –
Enactment, Validity and Continuing Status
The procedure for the enactment of the Australia Acts
The first step in the process of the enactment of the Australia Acts was the introduction
of request and consent Bills in all the State Parliaments. The NSW Parliament was the
first to enact the Australia Acts (Request) Act 1985 (NSW) in September 1985. Other
States followed in October and November 1985, 1 enacting identical legislation. Each
Act involved three substantive requests. First, s 3 set out the State Parliament’s request
to the Commonwealth Parliament for the enactment of legislation in the form of the
First Schedule, pursuant to s 51(xxxviii) of the Commonwealth Constitution.
Secondly, s 4 directly requested and consented, 2 on behalf of both the State Parliament
and Government, to the enactment by the Westminster Parliament of an Act in the form
set out in the Schedule to the Bill contained in the Second Schedule. As the Statute of
Westminster 1931 (Imp) did not expressly require State requests and consents for the
enactment of legislation affecting the States, this request and consent was made in
fulfillment of convention rather than a legal requirement. 3 The reason that the State
Government was involved in the request and consent as well as the Parliament is
presumably conformity with the Commonwealth practice set out in s 9(3) of the Statute
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of Westminster. However, it is unclear why the Government’s request was included in
the Act of Parliament, rather than conveyed as a minute of the Executive Council. 4

Thirdly, s 5 set out the request and consent, on behalf of both the State Parliament and
Government, for the enactment by the Commonwealth Parliament of an Act in the form
of the Second Schedule (which requested and consented to the enactment of British
legislation set out in the Schedule to that Act). The Commonwealth Parliament’s
request and consent to the enactment of the Australia Act 1986 (UK) was required by s
4 of the Statute of Westminster 1931 because the Australia Act 1986 (UK) is to some
extent a law with respect to Commonwealth matters. 5 In order to avoid the
complexities of the application of s 9 of the Statute of Westminster as well as any doubt
about the capacity of the Commonwealth Parliament to enact the request and consent
legislation, the States requested 6 the Commonwealth Parliament to enact its own law
pursuant to s 51(xxxviii) of the Commonwealth Constitution, requesting and consenting
to the British law. Section 51(xxxviii) only requires the request or concurrence of the
State Parliaments. It is presumed that the State Government was also included in this
request to the extent that convention required State Government support for the
Commonwealth’s request and consent.

The inclusion of the reference to the State Government’s request and consent in the
State Act led to formal difficulties in completing the process, at least in New South
Wales. The NSW Lieutenant-Governor (who was administering the State at the time)
expressed concern that if the Government’s consent were given in Executive Council
before the Bill was introduced, it might pre-empt the approval of the Parliament. 7 In
the end, the Government’s consent was given by the Governor-in-Council after the Bill
had been passed by both Houses but before assent was given to it. 8
4

In the previous cases when the Commonwealth had requested legislation under the Statute of
Westminster, being the Cocos (Keeling) Island (Request and Consent) Act 1954 and the Christmas Island
(Request and Consent) Act 1957, only the request and consent of the Parliament was specified in the
legislation.
5
Eg, s 1 of the Australia Act 1986 (UK) deals with the termination of the application of UK Acts as part
of the law of the Commonwealth.
6
Although consent was also given, this appears unnecessary under s 51(xxxviii) but was probably
included in the State legislation because it requested the Cth Parliament to enact a law requesting and
consenting to UK legislation.
7
Letter by the Official Secretary of the NSW Executive Council, Mr Wills, to the Secretary of the NSW
A-G’s Dept, 18 September 1985 (NSWGF).
8
See the NSW S-G’s advice on the matter, ‘Opinion’, 24 September 1985 (NSWGF).
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The Western Australian Governor also raised issues about the Australia Acts (Request)
Bill (WA). He was concerned that a referendum might be required before he could
validly give assent, although he stressed that he was not indicating any unwillingness to
accept advice on this question in the normal way. 9 The Solicitor-General responded
that the passage of the Australia Acts (Request) Bill would not in any way change the
Western Australian Constitution and that the Governor ‘may properly be advised that he
may lawfully assent to the Bill as it is not a Bill which attracts the operation of either s
73(1) or s 73(2) of the Constitution of Western Australia’. 10

The Western Australian Governor also expressed his concern that the office of
Governor was being altered without consultation with him, and requested that changes
to the Letters Patent and Royal Instructions be deferred until his term of office
expired. 11 The Western Australian Attorney-General responded that changes to the
Letters Patent could not be deferred as the Letters Patent would otherwise become
inconsistent with the Australia Acts. He considered that this would be undesirable and
potentially confusing. 12 The Act was passed and given assent, and the Letters Patent
and Royal Instructions amended or repealed to take effect upon the date the Australia
Acts came into force.

State Governors themselves assented to the Australia Acts (Request) Acts, rather than
reserving them for the signification of Her Majesty’s pleasure. The British Government
queried what the procedure should be in this case, but was advised that this question had
been considered carefully in Australia and that the Commonwealth was satisfied that it
was correct procedure for State Governors to give assent. 13

9

Letter by WA Governor, Prof Reid, to WA Premier, Mr Burke, 2 September 1985: WASRO
6344/1984/70.
10
Memorandum by WA S-G, Mr Parker, to WA A-G, Mr Berinson, 1 October 1985: ibid.
11
Letters by the WA Governor, Prof Reid, to the WA Premier, Mr Burke, 2 September 1985 and 3
October 1985: ibid.
12
Memorandum by WA A-G to WA Premier, regarding a draft letter to the Governor, 25 October 1985:
ibid.
13
Teleletter by Mr Cullimore, UKHC, Canberra, to Mr Furness, FCO, 28 November 1985, reporting on a
conversation with Dr Griffith, Cth S-G: UKG FPA 012/1/85 Prt G. It was within the discretion of
Governors to reserve these Bills because of their effect upon the Queen’s prerogative.
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The Australia Act 1986 (Cth) was passed by the Commonwealth Parliament on 2
December 1985 and given assent by the Governor-General on 4 December 1985. There
was no requirement to reserve the Bill for the Queen’s assent, although other Bills, such
as the Royal Style and Titles Bill 1973 that had affected the role of the Queen, had been
reserved as a matter of the Governor-General’s discretion. In this case, however, it was
considered appropriate that the Act be given assent by the Governor-General.

The Australia (Request and Consent) Act 1985 (Cth) was also passed by the
Commonwealth Parliament and given assent by the Governor-General on 4 December
1985. It declared that the Parliament and Government of the Commonwealth, with the
concurrence of all the States, requested and consented to the enactment by the
Parliament of the United Kingdom of an Act in the terms set out in the Schedule. The
Commonwealth Prime Minister, Mr Hawke, also formally advised the British Prime
Minister, Mrs Thatcher, of the Commonwealth Government’s request and consent. 14

The Australia Act 1986 (UK) was introduced into the House of Lords by Baroness
Young, Minister of State for Foreign Affairs, on 17 December 1985. 15 She advised the
House that the Queen, ‘having been informed of the purport of the Australia Bill, has
consented to place Her prerogative and interest, so far as they are affected by the Bill, at
the disposal of Parliament for the purposes of the Bill.’ 16 Baroness Young noted that
the States had until that time retained their colonial status and that in respect of the
States Her Majesty was Sovereign in the right of the United Kingdom. She observed
that the Bill would confirm the United Kingdom’s formal recognition of Australia’s
status as an independent nation. 17

There had earlier been concerns that the Bill might be amended during its passage
through the Westminster Parliament. Commonwealth officials argued that because of
the terms of s 4 of the Statute of Westminster, there could be no amendments made to
the legislation or it would fall outside the scope of British power to enact a law applying

14

Letter by Mr Hawke, Cth PM, to Mrs Thatcher, UK PM, 6 December 1985: UKG PREM ‘Australian
States: Residual Constitutional Links’ 1984-6.
15
UK, Parliamentary Debates, House of Lords, 17 December 1985, col 662.
16
Ibid, 16 January 1986, col 1166.
17
Ibid.
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to Australia. 18 The Canadians had made a similar argument in relation to the Canada
Bill. 19 Baroness Young warned, however, that it was unrealistic to expect that British
Members of Parliament would have nothing to say on the Australia Bill. 20 For this
reason, the British Parliamentary Counsel argued that the words in the Australia
(Request and Consent) Bill that requested the Westminster Parliament to enact a Bill
‘substantially in’ the terms set out in the Schedule should be modified because this
might suggest to Members that they could make amendments. 21

This was done and the argument was used by the British Government when one
Member, Mr Maxwell-Hyslop, proposed an amendment because of the concern that the
use of the term ‘Commonwealth’ in the Bill without the following words ‘of Australia’
was misleading, because ‘Commonwealth’ had a different meaning in the United
Kingdom. The British Government responded that such an amendment would not be
accepted as it might result in the Bill having to be sent back to Australia because the
formal request was for the Westminster Parliament to enact the Bill exactly as it was in
the form of the Schedule. 22 Mr Maxwell-Hyslop persisted with his complaint in the
House of Commons, 23 but the Bill was passed without amendment. 24 The Bill was
given royal assent by the Queen on 17 February 1986. 25

The Queen, in person, proclaimed the commencement of the Australia Act 1986 (Cth),
while visiting Canberra in March 1986. 26 The Australia Act 1986 (UK) had earlier been
proclaimed on 24 February 1986 to commence on 3 March 1986 by way of a British

18

Record of Meeting between Baroness Young, Minister of State for Foreign Affairs, and Senator Evans,
Cth A-G, 21 June 1983, at which this comment was made by Mr Brazil of the Cth A-G’s Dept: UKG
FPA 012/1/83 Prt C.
19
Letter by Mr Engle, UK Parliamentary Counsel, to Mr Anderson, FCO, 26 April 1983: UKG FPA
012/1/83 Prt B.
20
Record of Meeting between Baroness Young, Minister of State for Foreign Affairs, and Senator Evans,
Cth A-G, 21 June 1983: UKG FPA 012/1/83 Prt C.
21
Mr Engle also advised that removal of the words ‘substantially in’ from the preamble to the UK Bill
would also allow the procedural trick of passing the preamble first at the beginning of the Committee
stage, making the rest of the Bill unamendable: Letter by Mr Engle, UK Parliamentary Counsel, to Mr
Anderson, FCO, 26 April 1983: ibid.
22
Letter by Mr Eggar, Parliamentary Under-Secretary of State for Foreign Affairs, to Mr MaxwellHyslop MP, House of Commons, 7 February 1986: UKG FPA 012/1/86 Prt C.
23
UK, Parliamentary Debates, House of Commons, 3 February 1986, col 88-90.
24
Ibid, 10 February 1986, col 732.
25
Letter by Mrs Thatcher, UK PM, to Mr Hawke, Cth PM, 24 February 1986: UKG PREM ‘Australian
States: Residual Constitutional Links’ 1984-6.
26
Cth, Government Gazette (S85), 2 March 1986.
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Statutory Instrument. 27 Both instruments had been co-ordinated so that the Australia
Acts 1986 (Cth) and (UK) came into force at 5.00am Greenwich Mean Time 28 on 3
March 1986.

The power to enact the Australia Acts 1986
At various times arguments have been made against the power to enact the Australia
Acts 1986, although none has yet received substantial support.

The first argument is that some of the State Acts requesting Commonwealth and British
legislation were invalid, and that this affected the ability of the Commonwealth
Parliament to enact both the Australia Act 1986 (Cth) and the Australia (Request and
Consent) Act 1985 (Cth) requesting the enactment of the Australia Act 1986 (UK),
rendering them all invalid.

The second argument is that the Westminster Parliament, by 1986, had no power to
enact a law with respect to the constitutional arrangements of Australia, because
Australia was by that time an independent sovereign nation.

The third argument is that s 51(xxxviii) of the Commonwealth Constitution does not
give the Commonwealth Parliament a sufficient head of legislative power to enact all
the provisions of the Australia Act 1986 (Cth).

These arguments are addressed below.

The power to enact the State ‘Request Acts’

As noted above, each State requested Commonwealth and British legislation in the form
set out in Schedules to the State’s Request Act. It has been argued in the courts that
State Parliaments did not have the power to enact laws making such requests to the
extent that they resulted in the enactment of Commonwealth and British laws that had

27
28

Statutory Instrument No 319 (c 8) (UK), 24 February 1986.
In Australia, this was 4pm Eastern Australian summer time.
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the effect of amending or repealing provisions of the State Constitution contrary to
manner and form requirements. 29

Section 53 of the Constitution Act 1867 (Qld) provides that any Bill that expressly or
impliedly provides for the alteration of the office of the Governor of Queensland or ‘in
any way affects’ certain specified sections must be approved at a referendum before it
becomes a law. The argument proceeds that the Australia Acts (Request) Act 1985
(Qld) requested the enactment of Commonwealth legislation which would alter the
office of the Governor of Queensland and that the Queensland Act therefore required
approval in a referendum in order to be valid. 30 The argument concludes that the
Australia Act 1986 (Cth) is invalid because it was not enacted pursuant to a valid
request from all the affected States and that this also affected the validity of the
Australia (Request and Consent) Act 1985 (Cth), making the Australia Act 1986 (UK)
invalid.
This argument was rejected by the Queensland Court of Appeal in Sharples v Arnison 31
and by the Federal Court in Kelly v Campbell. 32 The fundamental flaw is that the
Australia Acts (Request) Act 1985 (Qld) did not of itself have the effect of expressly or
impliedly altering the office of Governor. It merely requested the Commonwealth and
Westminster Parliaments to do so. 33 The question then arises as to whether such a

29

Kelly v Campbell [2002] FCA 1125; and Sharples v Arnison [2002] 2 Qd R 444.
Some support for this proposition is given in: G Winterton, Monarchy to Republic, (OUP, Melbourne,
1986), p 142.
31
Sharples v Arnison [2002] 2 Qd R 444, per McPherson JA at [25] (McMurdo P and Davies JA
agreeing). See also: Sharples v Arnison [2001] QSC 56, per Ambrose J at [30]; Sharples v Arnison
[2001] QCA 274 (per de Jersey CJ upholding the judgment of Ambrose J); The Queen v The Minister for
Justice and Attorney-General of Queensland; ex parte Alan George Skyring, (unreported, Supreme Court
of Queensland, Connolly J, 17 February 1986); Skyring v Electoral Commission of Queensland [2001]
QSC 080, per Muir J at [15]; and Skyring v Crown Solicitor [2001] QSC 350, per Philippides J at [15] –
[19].
32
Kelly v Campbell [2002] FCA 1125, per Madgwick J at [31]. The issue was not pursued in the High
Court: Re Australian Electoral Commission; Ex parte Kelly (2003) 77 ALJR 1307, per Gummow J at
[20].
33
Note, however, the judgment of J D Phillips and Hansen JJ in Collins v Black [1995] 1 VR 409, at 417
concerning the possibility that the Australia Acts (Request) Act 1985 (Vic) impliedly repealed an
inconsistent provision of the Constitution Act 1975 (Vic). Compare also the similar argument of Marshall
that a Commonwealth request for UK legislation to amend the Cth Constitution should itself be
authorized by a referendum under s 128 of the Cth Constitution: G Marshall, Parliamentary Sovereignty
and the Commonwealth, (Clarendon Press, Oxford, 1957) pp 116-7. See also the view of Mason J in
Kirmani v Captain Cook Cruises Pty Ltd [No 1] (1985) 159 CLR 351 at 378 that the Commonwealth
legislation adopting the Statute of Westminster did not breach the Cth Constitution, because it was the
30
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request law ‘affected’ the purportedly entrenched provisions. 34 A request for a change
does not itself affect the existing law. The request may, indeed, be rejected. 35 If so,
there could be no effect upon the law.

It is doubtful that the word ‘affect’ was intended to extend to State request laws under s
51(xxxviii) or pursuant to the Statute of Westminster. If a State had wished to cut off
the possibility of the use of s 51(xxxviii) of the Commonwealth Constitution as a means
of avoiding the application of manner and form provisions, it could have expressly
applied manner and form restrictions to any Bill requesting the enactment of a
Commonwealth law under s 51(xxxviii) 36 or British legislation.

Further, there is an issue about the enforceability of any purported manner and form
requirements, because the subject matter of the impugned law might not be
characterized as one respecting the ‘constitution, powers or procedure’ of the
Parliament. The question would be whether the Australia Act (Request) Act 1985 (Qld),
which requested the enactment of legislation by the Commonwealth and Westminster
Parliaments, was a law respecting the ‘constitution, powers and procedure’ of the
Queensland Parliament. If not, s 5 of the Colonial Laws Validity Act would not support
any challenge to the validity of that Act.

The argument that State Request Acts were invalid, affecting the rest of the package,
including the Australia Act 1986 (UK), was put to the British Government, by two
members of the Australian public, prior to the enactment of the Australia Act 1986

Statute of Westminster itself, rather than the adopting legislation, which conferred an additional head of
power on the Commonwealth.
34
See Sharples v Arnison [2002] 2 Qd R 444 and Kelly v Campbell [2002] FCA 1125. See also:
Winterton, above n 30, p 142; G Carney, ‘Republicanism and State Constitutions’, in M A Stephenson
and C Turner (eds), Republic or Monarchy?, (UQP, St Lucia, 1994) pp 201-2; and Republic Advisory
Committee, An Australian Republic – The Options, (Government Printer, Canberra, 1993) Vol 2,
Appendix 8, p 308 per the Acting Cth S-G, Mr Rose QC.
35
See, eg, the Constitutional Powers (New South Wales) Act 1978 (NSW); Constitutional Powers
(Tasmania) Act 1979 (Tas); and Constitutional Powers (Request) Act 1980 (Vic) which requested
legislation which the Commonwealth declined to enact.
36
Note that a question would then arise as to whether a law amending or repealing a law that applies
manner and form requirements to requests for Cth legislation under s 51(xxxviii) is a law with respect to
the constitution, powers and procedure of the Parliament, for the purposes of s 6 of the Australia Acts
1986 or s 5 of the Colonial Laws Validity Act, as the case may be.
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(UK). 37 The British Government took the view that manner and form constraints upon
State Parliaments did not apply to legislation enacted by the Westminster Parliament
and that its proposed legislation would be valid. Moreover, from a political and moral
point of view it was noted that as all the State Legislatures and the Commonwealth
Parliament had agreed to the package, the British Government should not go behind the
unanimous views of elected Legislatures.38
As noted above, the issue was also raised by the Western Australian Governor 39 during
the passage of the Australia Acts (Request) Act 1985 (WA). The Western Australian
Solicitor-General, in response to the Governor’s query, advised that the State Request
Act did not have the effect of expressly or impliedly providing for an alteration in the
office of Governor and did not attract the operation of s 73. 40 The Governor accepted
this advice and gave assent to the Bill.

The power to enact the Australia Act 1986 (UK)

The Australia Act 1986 (UK) was enacted by the Westminster Parliament pursuant to its
general legislative power as affected by s 4 of the Statute of Westminster 1931 (Imp).
Section 4 did not on its face require the request and consent of the Dominion itself
(which s 10 provided, in the case of Australia, to be the Parliament and the Government
of the Commonwealth). It only required that there be a declaration in the Act that this
request and consent had been given. This approach was consistent with the view of
parliamentary sovereignty that was taken at that time. It was considered that the
principle of parliamentary supremacy prevented the Westminster Parliament from
binding a future Parliament and prevented an English court from looking behind the
enactment of a statute to determine whether it had been validly enacted. 41 Thus, s 4

37

Dr Roberts and Mr Owens wrote to the Queen on 2 December 1985, complaining of the illegality of the
Australia Acts proceeding without a referendum. Similar complaints were made to Sir J Bigg-Davison
MP, House of Commons, and in a meeting with Mr Thompson, FCO: UKG FPA 012/1/86 Prt B.
38
Memorandum by Mr Watts, Deputy Legal Adviser, FCO, to Mr Thompson, FCO, 7 February 1986;
and Memorandum by Mr Thompson, FCO, to Mr Watts, 7 February 1986: ibid.
39
Letter by WA Governor, Prof Reid, to WA Premier, Mr Burke, 2 September 1985: WASRO
6344/1984/70.
40
Memorandum by WA S-G, Mr Parker, to WA A-G, Mr Berinson, 1 October 1985: ibid.
41
Pickin v British Railways Board [1974] AC 765, per Lord Simon of Glaisdale at 798. Cf Jackson v
Attorney-General [2005] 3 WLR 733.
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was seen as an interpretative provision for the guidance of courts in determining
whether a statute was intended to apply to a Dominion. 42

It must be presumed, however, that the Westminster Parliament would only have
enacted a law expressly declaring that such a request and consent had been given if this
were in fact the case. 43 Moreover, s 4 has a counterpart in the preamble to the Statute of
Westminster. It refers to the ‘established constitutional position that no law hereafter
made by the Parliament of the United Kingdom shall extend to any of the said
Dominions as part of the law of that Dominion otherwise than at the request and with
the consent of that Dominion.’ This constitutional convention fetters, at the political
level, the power of the Westminster Parliament to enact such laws without the request
and consent of the Dominion concerned. As Wheare noted, the ‘convention lays down
a rule to determine when the power may be exercised; the law lays down a rule to
determine when the power has or may be deemed to have been exercised.’ 44

In 1973, Senator Murphy pressed the British Government to legislate to abolish appeals
to the Privy Council from State courts without the formal enactment of a legislative
request by the Commonwealth Parliament. The Lord Chancellor responded that it
would not be lawful for the British Government to act in such a manner and that the
formal legislative request had to be forthcoming so that it could be ‘honestly’ recited in
the British legislation in accordance with s 4 of the Statute of Westminster. 45 He also
rejected Senator Murphy’s argument that the Statute of Westminster could be
overridden by any subsequent British legislation without the request or consent of the
Dominion concerned. 46

Despite the express terms of s 4 of the Statute of Westminster and its adoption by
Australia, 47 and despite having himself, as Commonwealth Attorney-General, sought
the enactment of British legislation with respect to Australia in preference to a
42

Manuel v Attorney-General [1983] 1 Ch 77, per Slade LJ at 106-7. See also: K C Wheare, The
Constitutional Structure of the Commonwealth (Clarendon Press, Oxford, 1960), pp 26-7.
43
Copyright Owners Reproduction Society Ltd v EMI (Australia) Pty Ltd (1958) 100 CLR 597, per Dixon
CJ at 612.
44
Wheare, above n 42, p 27.
45
Memorandum summarizing points raised in a meeting between the Lord Chancellor and Senator
Murphy, 22 January 1973: PRO: FCO 24/1644.
46
Ibid.
47
Statute of Westminster Adoption Act 1942 (Cth).
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Commonwealth referendum, Murphy J later argued that the power of the Westminster
Parliament to legislate with respect to Australia had ceased upon the establishment of
the Commonwealth of Australia in 1901. 48 This was, in his view, because from 1901
the Commonwealth Constitution ‘could have been amended expressly to exclude, or
enable the Parliament to exclude, the operation of any United Kingdom Act.’ 49
Accordingly, Murphy J took the view that colonial status ceased to apply to the
Commonwealth in 1901 and the Westminster Parliament ceased to have legislative
supremacy over Australia. In effect, Australia became an independent sovereign nation
in 1901 and the power of the Westminster Parliament to legislate with respect to
Australia ceased at that time.

Kirby J has recently taken a similar, although more qualified, approach stating:

I deny the right of [the Westminster] Parliament in 1986 (even at the request and
by the consent of the constituent Parliaments of Australia) to enact any law
affecting in the slightest way the constitutional arrangements of this independent
nation. The notion that, in 1986, Australia was dependent in the slightest upon,
or subject to, the legislative power of the United Kingdom Parliament for its
constitutional destiny is one that I regard as fundamentally erroneous both as a
matter of constitutional law and of political fact. Indeed, I regard it as absurd. 50

There are three fundamental problems with these arguments. The first is that while
these arguments purport to find their source in the historical development of Australia’s
independence, they do not truly reflect that history. The second problem is that they

48

Bistricic v Rokov (1976) 135 CLR 552, per Murphy J at 567; Robinson v Western Australian Museum
(1978) 138 CLR 283, per Murphy J at 343-4; China Ocean Shipping Co v South Australia (1979) 145
CLR 172, per Murphy J at 236-9; and Kirmani v Captain Cook Cruises Pty Ltd [No 1] (1985) 159 CLR
351, per Murphy J at 383-4. See also R v Scott (1992) 114 ACTR 20, where Higgins J at 28 appeared to
agree with this view.
49
China Ocean Shipping Co v South Australia (1979) 145 CLR 172, per Murphy J at 236-7. Note that
this view was rejected by Barwick CJ at 183; by Gibbs J at 194 and by Stephen J at 212.
50
Attorney-General (WA) v Marquet (2003) 217 CLR 545, per Kirby J at [203]. Cf Justice Kirby’s
earlier apparent rejection of such an argument: M D Kirby, ‘Deakin: Popular Sovereignty and the true
foundation of the Australian Constitution’ (1996) 3 Deakin Law Review 129, at 136-7. Note that Kirby J
later accepted the validity of the Australia Acts 1986: Shaw v Minister for Immigration and Multicultural
Affairs (2003) 218 CLR 28, per Kirby J at [108]. See also the comment by O’Keefe J that there is ‘no
basis upon which the validity of this legislative scheme can be successfully challenged’: Gargan v
Director of Public Prosecutions [2004] NSWSC 10, per O’Keefe J at [47].
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reject the rule of law in favour of a fictional revolution for no greater purpose than the
fulfillment of nationalistic aspirations. As R T E Latham remarked:

It is one thing to insist that an admittedly catastrophic change amounts to a
juristic revolution; it is quite another to set up retrospectively by enacted fiction
a catastrophe which never took place – to claim to have effected a revolution by
due process of law. 51

The third problem is that they fail to recognize the crucial role played by the United
Kingdom in the balance of federal power between the Commonwealth and the States,
and that the removal of that role could not occur without a political renegotiation of the
federal relationship between the Commonwealth and the States.

Was Australia an independent nation in 1901?

From an historical point of view, it defies reality to assert that Australia was established
as an independent sovereign nation in 1901. Even if they wished otherwise, the
Australian delegates who negotiated the passage of the Commonwealth Constitution
through the Westminster Parliament, accepted that the new Commonwealth of Australia
would be a colony, and therefore subject to the application of the Colonial Laws
Validity Act and other British laws of paramount force. 52 The British Government had
objected to the possibility that s 51(xxxviii) might be used to enact laws contrary to
Imperial laws of paramount force. 53 It introduced an additional covering clause into the
Commonwealth of Australia Constitution Bill stating that the ‘laws of the
Commonwealth shall be Colonial laws within the meaning of the Colonial Laws
Validity Act 1865’. This was only removed after the Australian delegates conceded the
application of the Colonial Laws Validity Act to Commonwealth laws (which would

51

R T E Latham, The Law and the Commonwealth (OUP, London, 1949), p 540.
See: China Ocean Shipping Co v South Australia (1979) 145 CLR 172, per Stephen J at 209-10; and A
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presumably include Commonwealth laws to amend the Commonwealth Constitution).54
The concession was part of the price paid for the enactment of the Commonwealth
Constitution. The earlier hopes of those, such as Sir Samuel Griffith, 55 that s
51(xxxviii) would prove a means of avoiding the need to request legislation from the
United Kingdom ever again, were dashed.

The High Court accepted the continuing application of the Colonial Laws Validity Act
to Commonwealth laws in Union Steamship Co v Commonwealth 56 and Commonwealth
v Kreglinger & Fernau Ltd and Bardsley. 57 There appears to be no reason why a
Commonwealth law to amend the Constitution was not subject to the application of the
Colonial Laws Validity Act in the same manner as other Commonwealth laws until the
Statute of Westminster took effect in Australia. 58 Neither the Constitution itself, nor the
negotiations concerning its enactment, reveals any contrary intention. As Detmold has
argued, as long as the paramountcy of the covering clauses was maintained (either
through the Colonial Laws Validity Act or s 8 of the Statute of Westminster), any
Australian law repugnant to them would be invalid. 59

Australia’s continuing colonial status exhibited itself in other ways. An essential mark
of sovereignty is the capacity to engage in international relations. In 1901 the new
Commonwealth of Australia had no power to enter into treaties, declare war or appoint
diplomatic representatives. These matters remained under the control of the British
Government. 60 Another essential mark of sovereignty is the ability to govern the
population of the sovereign territory without external control. While in 1901 the
Commonwealth of Australia was a self-governing territory which largely had domestic
legislative autonomy, as already noted, its laws were still subject to British laws that
54

Memorandum by Messrs Barton, Deakin, Kingston and Fysh to Mr Chamberlain, 8 May 1900:
Constitution Bill Debates, above n 53, p 168. See also: J Quick and R Garran, The Annotated
Constitution of the Australian Commonwealth, (Legal Books, Sydney, 1995 (1901 reprint)) at 350-2,
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applied by paramount force, and could be disallowed by the Queen on the advice of the
British Government. 61 The Privy Council retained an important role in the Australian
judicial system and the Governor-General still acted on the advice of British Ministers
in relation to certain ‘Imperial matters’.

Moreover, Australia did not claim or assert independence in these matters (for example,
by making treaties on its own behalf), 62 nor was Australia recognized internationally as
an independent sovereign nation. 63 In the absence of assertions or recognition of
independence, and in the face of continuing acts of sovereignty by the British
Government in relation to Australia, it is not correct to argue that Australia was an
independent sovereign nation in 1901 as a matter of political fact or constitutional
law. 64

Did the development of Australian independence affect British power to legislate for
Australia?

The more difficult argument is that Australia became an independent sovereign nation
at some time after 1901 and that the Westminster Parliament therefore had no power to
legislate with respect to Australia in 1986. This appears to be Justice Kirby’s
argument. 65 It is certainly the case that Australia has become an independent sovereign
nation. This occurred not only through changes in convention recognized at the
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See, for example, L Oppenheim, International Law, (Longmans, Green & Co, London, 2nd ed, 1912)
Vol 1, p 110, where he noted that the Dominions ‘have no international position whatever’.
64
See also: China Ocean Shipping Co v South Australia (1979) 145 CLR 172, per Barwick CJ at 182;
and per Stephen J at 208-214.
65
See the quotation above. Murphy J also used this as an ‘alternative’ argument to his original argument
of independence in 1901. For example, his Honour observed in Bistricic v Rokov (1976) 135 CLR 552, at
567, that ‘in any event, Australia was independent before 1958’.

295
Imperial Conferences of 1923, 1926 and 1930 66 and through international recognition, 67
but also through legal change implemented by the Statute of Westminster 1931. The
changes in convention and practice were not enough to support Australia’s national
independence. The British Government and the Dominions recognized that legislation
was required, in accordance with the rule of law, to make the necessary legal changes to
give substance to the assertions of equality in the Balfour Declaration, and so the
Statute of Westminster 1931 (Imp) was enacted, with the support of all the Dominions. 68

At the national level, Australia was granted sufficient autonomy by the Statute of
Westminster 1931 to be classed as an independent sovereign nation, 69 although it did
not exercise these powers until a later period. 70 Some constraints remained. The
Westminster Parliament could still legislate with respect to the Commonwealth of
Australia, 71 but only at the request and with the consent of the Commonwealth
Government and Parliament. 72 Thus the Commonwealth Parliament could effectively
prevent British legislation from applying as part of Commonwealth law by declining to
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See further: L Zines, ‘The Growth of Australian Nationhood and its Effect on the Powers of the
Commonwealth’ in L Zines (ed) Commentaries on the Australian Constitution, (Butterworths, Sydney,
1977), pp 25-30; and Twomey, above n 61, pp 58-61.
67
Note the difference between external and internal sovereignty, which can be achieved at different
stages: H J Schlosberg, The King’s Republics (Stevens & Sons, London, 1929), p 57.
68
As noted in Chapter 3, however, the enactment of the Statute of Westminster was not supported by all
of the Australian States.
69
The Privy Council, in Madzimbamuto v Lardner-Burke [1969] 1 AC 645, noted at 722 that it was
‘necessary to pass the Statute of Westminster 1931 in order to confer independence and Sovereignty on
the six Dominions therein mentioned’.
70
See the discussion of the evolution of Australia’s independence in: Twomey, above n 52, p 77; and G
Winterton, ‘The Acquisition of Independence’ in R French, G Lindell and C Saunders, Reflections on the
Australian Constitution (Federation Press, Sydney, 2003) p 31. See also the equivalent argument that the
delay in exercising these powers in New Zealand did not mean the powers did not exist, nor did it
impinge on New Zealand sovereignty: R O McGechan, ‘Status and Legislative Inability’ in New Zealand
and the Statute of Westminster (Victoria University College, Wellington, 1944) 65 at 66.
71
Examples of UK legislation enacted after 1931 that applied to Australia include: the Extradition Act
1932 (UK) (and a subsequent Order-in-Council 1935 – see Ex parte Bennett; Re Cunningham (1966) 68
SR (NSW) 15); s 15 of the Whaling Industry (Regulations) Act 1934 (UK); His Majesty’s Declaration of
Abdication Act 1936 (UK); s 2 of the Geneva Convention Act 1937 (UK); s 5 of the Emergency Powers
(Defence) Act 1939 (UK); s 3 of the Army and Air Force (Annual) Act 1940 (UK); and the Prize Act 1939
(UK). See also the possible application of the Regency Act 1937 (UK) and amending Acts, discussed in
Chapter 7. Note also Stephen J’s observation that the Statute of Westminster ‘affords testimony, attested
to by each of the Dominions, of the continuing operation of Imperial legislation in the Dominions’:
China Ocean Shipping Co v South Australia (1979) 145 CLR 172 at 211.
72
Note that the above-mentioned laws, although enacted with the consent of the Commonwealth, did not
require legislative consent until the adoption of the Statute in 1942. The act of adoption did not
retrospectively invalidate such laws: Ex parte Bennett; Re Cunningham (1966) 68 SR (NSW) 15, per
Wallace P, Walsh and Holmes JJA at 20. After 1942, UK laws applying to the Cth, such as the Cocos
Islands Act 1955 (UK) and the Christmas Island Act 1958 (UK), were only passed after the Cth
Parliament had given legislative consent.
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give its consent to such laws, or by enacting a law under s 2(2) of the Statute of
Westminster to repeal its application to the Commonwealth. 73 While a British law
purporting to apply to Australia without meeting the requirements of s 4 of the Statute
of Westminster would still have been valid and effective as part of the law of the United
Kingdom, it would have been unlikely to have been applied as part of Australian law. 74
Australian sovereignty was not impinged upon by the fact that the Westminster
Parliament could still legislate with respect to Australia, because its laws would not be
regarded as extending to Australia without the request and consent of the
Commonwealth Parliament and Government. 75

There was only one real constraint upon the legislative powers of the Commonwealth
Parliament prior to 1986. While the Commonwealth Parliament could prevent the
application of new British laws to the Commonwealth and could amend or repeal
existing British laws that applied to the Commonwealth, it could not itself amend or
repeal the laws that continued to apply to the Commonwealth by paramount force, being
the Statute of Westminster 76 and the Commonwealth of Australia Constitution Act, 77 nor
73

W N Harrison, ‘The Statute of Westminster and Dominion Sovereignty’ (1944) 17 ALJ 314 at 316.
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extended to the repeal or amendment of s 8, and by consequence, the Constitution or the Constitution Act.
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Quick and Garran, above n 54, p 989; Sir W Harrison Moore, The Constitution of the Commonwealth
of Australia, (Charles F Maxwell, Melbourne, 2nd ed, 1910), p 603; Report of the Royal Commission on
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Commonwealth Constitution’ in G V Portus (ed) Studies in the Australian Constitution, (Angus &
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(Law Book Co, Sydney, 4th ed, 1970), pp 505-6; P H Lane, Commentary on the Australian Constitution
(Law Book Co, Sydney, 2nd ed, 1997) pp 2 and 853; and S Gageler and M Leeming ‘An Australian
Republic: Is a Referendum Enough?’ (1996) 7 PLR 143, at 148. Cf the contrary view that s 128 of the
Constitution may be used to amend the covering clauses: E Campbell, ‘An Australian-made Constitution
for the Commonwealth of Australia’ in Report of Standing Committee D to the Executive Committee of
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30, p 124; R D Lumb, ‘The Bicentenary of Australian Constitutionalism: The Evolution of Rules of
Constitutional Change’ (1988) 15 UQLJ 3, at 29; J Crawford, ‘Amendment of the Constitution’ in G
Craven (ed), Australian Federation Towards the Second Century (MUP, Melbourne, 1992), p 185; and
Sir A Mason, ‘Constitutional Issues Relating to the Republic as they Affect the States’ (1998) 21
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could it require (although it could request) the Westminster Parliament to so legislate or
to enact new laws applying to Australia. For example, in 1973-4, the Whitlam
Government argued that it was entitled to expect that the Westminster Parliament would
enact its requested law to terminate appeals from State Courts to the Privy Council. The
British Government still considered, however, that it had no obligation to introduce and
support such legislation, particularly in the face of concerted State opposition. It
pointed out that the same end could be achieved by an amendment to the
Commonwealth Constitution through the s 128 referendum mechanism, and that the use
of British legislation was a means of avoiding local constitutional procedures. 78 Thus
the inability to require the United Kingdom to legislate on Australia’s behalf was not a
constraint upon Australia’s sovereignty, at least to the extent that the same outcomes
could be achieved locally through a constitutional amendment. The only effective
constraint was, therefore, the continuing limit on the Commonwealth’s inability to
amend or repeal part or all of the Statute of Westminster and the Commonwealth of
Australia Constitution Act. 79

It has also been argued that technically, the Westminster Parliament could amend the
Statute of Westminster to restore its full power to legislate for Australia.80 This might
be so as a matter of British law but, as discussed below, it would have no effect upon
the law of Australia. Further, from a political point of view, such an argument has ‘no
relation to realities’. 81 In 1973 when Senator Murphy argued that the Statute of
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(Cth Gov Printer, Canberra, 1929), Part III, 13 December 1972, p 794-5; and Gain, above n 77, at 222-3.
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See the discussion on whether the Westminster Parliament could bind itself with a manner and form
requirement or whether it had abdicated legislative power in: G Craven, Secession: The Ultimate States
Right, (MUP, Melbourne, 1986) pp 120-33; Lumb, above n 77, at 16-17; C Gilbert, ‘Section 15 of the
Australia Acts: Constitutional Change by the Back Door’ (1989) 5 QUTLJ 55, at 58-9; and Crawford,
above n 77, at 188.
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British Coal Corporation v The King [1935] AC 500 per Viscount Sankey LC at 520. Note the
approval of the statement in Shaw v Minister for Immigration and Multicultural Affairs (2003) 218 CLR
28, per Gleeson CJ, Gummow and Hayne JJ at [12] and the criticism of it by Callinan J at [170]. See
also: Sir O Dixon, Jesting Pilate, (Law Book Co, Melbourne, 1965) pp 87-8; and the argument that
constitutional convention constrains the power of the UK Parliament from so acting so that ‘the letter of
the law is politically speaking, quite worthless’: Schlosberg, above n 67, p 62. Cf the view of the Privy
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Westminster could be set aside and overridden by other British legislation, 82 the British
Government responded that the Statute of Westminster was a ‘fundamental’ 83 statute
and that it could not depart from it or simply override it without having received valid
legislative requests to do so. 84 British courts have come to the same conclusion. Lord
Denning MR contended that it was unimaginable that the Parliament could or would
reverse the Statute of Westminster. ‘Freedom once given cannot be taken away’. 85
Prior to 1986, the Statute of Westminster granted to the Commonwealth of Australia an
irreversible level of legislative autonomy, while preserving the right to legislate for the
Commonwealth of Australia at its request and with its consent, as, indeed, occurred in
1986.

The position was different, however, as regards the States. The Statute of Westminster,
for the reasons discussed in Chapter 3, did not release the States from the application of
the Colonial Laws Validity Act 1865 and the principles espoused at the Imperial
Conferences of 1926 and 1930 were considered not to apply to the States. 86 While it is
scarcely comprehensible to have an independent sovereign nation that is a federation
comprised of polities that remain subordinate to another nation, this is what occurred 87

Council that constitutional convention does not limit the powers of Parliament: Madzimbamuto v
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77, per Sir Robert Megarry VC at 88; Ibralebbe v The Queen [1964] AC 900 at 924; and H W R Wade,
‘Sovereignty – Revolution or Evolution?’ (1996) 112 LQR 568, at 573.
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UK, Parliamentary Debates, HC, 16 December 1930, col 1037.
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Cf the views of Detmold, that if the Commonwealth is independent, the States must be independent,
because ‘the Commonwealth is not separate from the States; it is built upon them.’: Detmold, above n 59,
p 100; and Murphy J in Kirmani v Captain Cook Cruises Pty Ltd [No 1] (1985) 159 CLR 351, where he
said at p 383: ‘The notion that the States of Australia are still colonies subject to the legislative authority
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governments are, in constitutional terms, the governments of British colonies’: Cth, Parliamentary
Debates, HR, 22 May 1973, p 2368.
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and cannot be denied because of its peculiarity or its offensiveness to modern
sensibilities. 88

The evidence of the continuing ‘dependency’ of the States under the British Crown was
to be found both in the exercise of British power in relation to the States as well as the
continuing acceptance of the effectiveness of that power by Australian institutions. For
example, until 1986, it was a matter of constitutional law and political fact that: appeals
could still be made from State courts to the Privy Council on State matters; the Queen
still acted in relation to the States (for example in appointing State Governors or
amending the Letters Patent concerning State Governors) on the advice of her British
Ministers; certain State laws still had to be (and were) reserved for the signification of
‘Her Majesty’s pleasure’ (again, given on the advice of her British Ministers); and
certain British laws still applied in the States by paramount force.

At no time did the States deny that the United Kingdom had and could exercise these
powers in relation to Australia. The Australian courts both recognized and enforced the
subjection of State laws to British laws of paramount force. 89 Instead of rejecting the
existence of British legislative power, the States sought to exercise legally valid means
of terminating it. As discussed in Chapter 4, the NSW Government sought in 1979 to
terminate the involvement of the British Government in the appointment of State
Governors and the determination of State appeals by the Privy Council. Its failure to
press ahead with these proposals amounted to recognition of both the existence of
British power and the need to find a legally valid means of terminating it.
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See the comment by Sawer that ‘the grotesque constitutional situation was created that the Australian
federal government could enjoy the fullest degree of national autonomy, while the States of the federation
remained in a legal status of dependent colonialism’: G Sawer, Australian Federal Politics and Law
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‘absurd’: A C Castles, An Australian Legal History, (Law Book Co, Sydney, 1982), p 418; and by Coper
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Australia, Sydney, 1988), p 6.
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The mere fact that the Australia Act 1986 (UK) was enacted at the request of all the
Commonwealth and State Parliaments is powerful recognition by Australia’s elected
parliamentary representatives of the continuing power of the Westminster Parliament in
relation to Australia at that time. In order for there to have been a successful revolution
which terminated, prior to 1986, the power of the Westminster Parliament to legislate
with respect to Australia, it would have had to have received substantial public
acceptance. 90 The recognition by Australia’s Parliaments of continuing British
legislative power with respect to Australia is a clear indication that such a level of
public acceptance had not been achieved. 91

The rule of law and the termination of United Kingdom power to legislate for
Australia

In addition to the historical inaccuracy of the argument that the United Kingdom’s
powers with respect to the States ceased upon Australia becoming an independent
nation, there are significant political risks in using extra-constitutional notions to amend
the Constitution, 92 as well as potentially serious legal consequences. Until 1986, all
formal steps by the Queen with respect to the States were taken on the advice of British
Ministers and countersigned by them. If the United Kingdom ceased to have any
constitutional role with regard to the States, then from whatever (unidentified) time this
occurred, all appointments of State Governors and more significantly, the grant of
assent to reserved State laws, would presumably have been invalid. Letters Patent
would presumably also have ceased to have effect, raising questions as to the powers of
the Governor in the absence of legislative provision. 93 On the basis of this argument, as
90
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Future (Legal Books, Sydney, 1979), p 100.
91
It would be somewhat ironic for a revolution to be held in the name of ‘popular sovereignty’, not by the
people or their representatives, but by judges who hold no popular mandate and are (rightly) not
accountable to the people. Although note R T E Latham’s view that there ‘is much to be said for stealth
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Murphy J observed in Bistricic v Rokov, there would be ‘no proper constitutional
relationship between the governments of the States of Australia and the government of
any other country (including the United Kingdom) and therefore any State government
which deals with the Queen through the United Kingdom government is acting
unconstitutionally.’ 94

This approach simply leads to constitutional chaos. British laws of paramount force
were fundamental to the constitutional structures of the States. For example, the power
of the Governor to assent to laws was derived from a British statute, 95 as was the power
to entrench laws. 96 Stephen J observed in the China Ocean Shipping case that if
Imperial law ceased to be law for Australia in 1901 or some later date, then there would
be areas of law, formerly regulated by Imperial statute, in which no law existed. His
Honour gave examples in the areas of copyright and admiralty law. 97 Pandora’s box of
litigation would be opened. 98

Moreover, there is no need to re-write history or undermine Australia’s legal
foundations in order to achieve independence for Australia as this has been achieved
already through formal legal change supported by the elected representatives of the
people at the State and national level. As Callinan J has observed, there ‘has never been
and there is now no occasion to resort to political theory, or perhaps more accurately,

94

Bistricic v Rokov (1976) 135 CLR 552, per Murphy J at 566.
Australian Constitutions Act (No 1) 1842 (Imp), s 31 (5 & 6 Vic, c 76).
96
Colonial Laws Validity Act 1865 (Imp), s 5.
97
China Ocean Shipping Co v South Australia (1979) 145 CLR 172, per Stephen J at 213.
98
See the plethora of cases where it has been argued that Australia’s attainment of sovereignty has led to
the invalidity of the commissions of Governors and the Governor-General and the invalidity of laws
(usually relating to bankruptcy, liquidation or the payment of taxes). Examples include: Joosse v
Australian Securities and Investment Commission (1998) 159 ALR 260; Helljay Investments Pty Ltd v
Deputy Commissioner of Taxation (1999) 166 ALR 302; Poonon v Deputy Commissioner of Taxation
[1999] NSWSC 1121; McKewins Hairdressing and Beauty Supplies Pty Ltd v Deputy Commissioner of
Taxation (2000) 74 ALJR 1000; Dooney v Henry (2000) 74 ALJR 1289; Money Tree Management
Services Pty Ltd v Deputy Commissioner of Taxation (2000) 44 ATR 48; Matchett v Deputy
Commissioner of Taxation (2000) 158 FLR 171; Levick v Law Society of New South Wales [2002]
NSWSC 481; Sharples v Arnison [2002] 2 Qd R 444; Kelly v Campbell [2002] FCA 1125; Piccinin v
Deputy Commissioner of Taxation [2002] FCAFC 282; and Gargan v Director of Public Prosecutions
[2004] NSWSC 10. See also the concerns raised in: G Winterton, ‘Popular Sovereignty and
Constitutional Continuity’ (1998) 26 F L Rev 1 at 7.
95

302
realpolitick, in lieu of the combined legislative measures constituted by the joint
endeavours of the States, the Commonwealth and the United Kingdom’. 99

Pursuant to the rule of law, s 4 of the Statute of Westminster 1931 (Imp) applied in
Australia 100 until it was repealed by s 12 of the Australia Act 1986 (UK). The
Westminster Parliament therefore validly enacted the Australia Act 1986 (UK), making
the relevant declaration as to the request and consent of Australia after having in fact
received that request and consent. The application of the Australia Act 1986 (UK) to
Australia was therefore valid. The power to repeal or amend it lies in Australia, as does
the power to amend the Commonwealth Constitution, even though it was originally
enacted as part of a British statute.

The removal of British power and its effect on the federal system

Latham argued in 1936 that ‘if the Imperial Parliament ceased to be looked to as the
original source of law, there would have to be a novation of the federal compact, a new
fundamental agreement between the Commonwealth and the States’. 101 He saw this as
a consequence of the fact that the Commonwealth and State Constitutions were to be
found in diverse sources, some of which involved Imperial Acts or conventions.

While this statement may over-dramatise the situation, it is correct to the extent that the
removal of the paramount role of the United Kingdom, being both its paramount
legislative and executive powers, did necessarily involve a readjustment and
renegotiation of Commonwealth and State powers within the federation. The
complexity and delicacy of these negotiations, which culminated in the Australia Acts,
is described in Chapter 5.

Two crucial issues for federal-State relations arose from the removal of British
paramount legislative and executive power in relation to the States. First, who would
99
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fulfill the role formerly performed by the British Government as part of the
constitutional system of the States? Would the Commonwealth Government step into
that role, as it wished to do, by advising the Queen on State matters such as the
appointment of State Governors and the grant of assent to reserved Bills, or would the
States advise the Queen directly, or could there be a compromise with the States
advising the Queen through the medium of the Commonwealth Government? This was
a highly contentious issue that took many years of inter-governmental negotiation to
resolve. To assume that British paramount power with respect to the Australian States
ceased at some unidentified time in the past therefore, not only defies reality but
involves assumptions about changes to federal-state relations that pre-empt the
renegotiation of those relations by the Commonwealth and the States.

The second crucial federal-state issue was how the paramountcy of British legislation
would be dealt with once the power of the Westminster Parliament to legislate for
Australia was removed. Would the Commonwealth Parliament have the power to
amend fundamental constitutional instruments, being the covering clauses of the
Constitution, or the Statute of Westminster or the Australia Acts themselves, or would
such a power be vested in the ‘federal’ system of government, requiring the agreement
of the Commonwealth and the States? As discussed below, the resolution of this
question has potentially profound ramifications for determining the source of
‘sovereignty’ in Australia and the implications that might flow from it. It is not
something that should be left to assumptions drawn from reconstructions of history.

The political reality was that the role of the British Government in the State
constitutional system was used to counter Commonwealth power, resulting in a very
delicate federal balance. These British executive and legislative powers could not
simply disappear without anyone noticing. As one British official had noted, it would
be like pulling the first significant card from a house of cards. 102 Clearly, the
Commonwealth and the States had to negotiate and agree upon the effect of British
withdrawal on the federal system before British power could be terminated. This fact
was recognized both by the British Government, which had consistently argued that the
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agreement of the Commonwealth and the States was necessary, as well as by the
Commonwealth and State governments.

Validity of the Australia Act 1986 (UK)

As argued above, the Westminster Parliament had the power, in accordance with s 4 of
the Statute of Westminster, to enact the Australia Act 1986 (UK). It received the
requests and consent of the Commonwealth Government and Parliament, as well as the
Governments and Parliaments of the States. Had it not received those requests and
consents, the Australia Act 1986 (UK) would still have been a valid British law, but an
issue would have arisen as to whether it could have validly extended to Australia as part
of Australian law. 103 As all challenges to the validity of State request legislation have
failed, 104 this issue has not arisen.

British officials doubted whether s 4 of the Statute of Westminster could be used to
enact a law to the extent that it did not apply to the Dominion as part of the law of that
Dominion. The issue arose in 1974 when the Whitlam Government introduced
legislation requesting and consenting to British legislation to terminate appeals and
references from State courts to the Privy Council. The question was whether the
Commonwealth Act should request the amendment or repeal of s 4 of the Judicial
Committee Act 1833 (Imp), concerning references for advisory opinions. The British
Government took the view that this provision was not part of Commonwealth law and
was exclusively British law. 105 It was therefore queried whether a law enacted pursuant
to s 4 of the Statute of Westminster, which was directed at laws that ‘extend’ to the
Dominion as part of its laws, should be used to amend a provision that was not part of
the Dominion’s law, but rather, exclusively part of British law. 106 The British
103
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Parliamentary Counsel, Mr Bennion, considered that the use of s 4 of the Statute of
Westminster to amend a law that only applied as part of the law of the United Kingdom
would be inappropriate because s 4 only applied to British Acts in so far as they
operated as part of the law of a Dominion. 107 It was agreed that the British law would
only repeal s 4 to the extent that it formed part of Australian law.

While the Whitlam Government’s request legislation was never passed, because it was
rejected in the Senate, the lessons learnt from negotiations with the British Government
on this point were transferred to the drafting of the Australia Acts. The consequence is
that where the Australia Act 1986 (UK) directly repeals or amends British Acts (or parts
of them), it does so ‘in so far as they are part of the law of the Commonwealth, of a
State or of a Territory’, but not in their application within the United Kingdom. 108 It
should be noted, however, that some aspects of the Australia Act 1986 (UK) were
intended to apply as part of British law also, such as s 10 and s 11 (at least to the extent
that it constrains the prerogative to hear appeals in the Privy Council). There is no
reason, however, why the plenary legislative power of the Westminster Parliament
cannot apply to support these provisions in addition to s 4 of the Statute of Westminster.

Doubts have also been expressed about the power to enact s 15 of the Australia Act
1986 (UK) to the extent that it could be used to amend the Commonwealth Constitution,
either through the amendment or repeal of s 8 of the Statute of Westminster, or through
the amendment of s 15 itself to include within its scope the Commonwealth
Constitution. Section 15 is not expressed to be ‘subject to’ the Constitution (as are ss 2
and 3(2) of the Australia Acts), 109 and purports to prescribe the only manner and form
of amending or repealing the Australia Acts, impliedly amending existing legislative
powers in the Commonwealth Constitution and the scope of the power in s 128 to
amend the Commonwealth Constitution.

It has been argued that s 4 of the Statute of Westminster is constrained in its operation
by s 8 of the same statute which provides that nothing in the Statute ‘shall be deemed to
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confer any power to repeal or alter the Constitution or the Constitution Act of the
Commonwealth of Australia… otherwise than in accordance with the law existing
before the commencement of this Act.’ While this provision is clearly directed at
confining the exercise of Commonwealth legislative power, it has been suggested that it
also had the effect of preventing the Westminster Parliament from using the s 4
procedure to enact legislation that amended the Commonwealth Constitution, or
permitted its future amendment by means other than ‘in accordance with the law
existing before the commencement of’ the Statute of Westminster. 110 As discussed in
Chapter 3, this argument is not convincing, as s 4 does not ‘confer’ a power on the
Westminster Parliament. Such power already existed 111 and was preserved. Thus s 8
did not limit the power of the Westminster Parliament to legislate to alter the
Commonwealth Constitution, and as the requirements of s 4 of the Statute of
Westminster were met, s 15 of the Australia Act 1986 (UK) applies as part of the law of
Australia.

Another argument is that s 128 of the Commonwealth Constitution has, since
federation, applied as a manner and form provision which constrains the power of the
Westminster Parliament to amend the Commonwealth Constitution. 112 Lindell has
noted that this argument appears to be in conflict with the orthodox view of British
parliamentary sovereignty. 113 Moreover, s 128 could not be regarded as a ‘manner and
form’ provision affecting the Westminster Parliament, because it does not prescribe a
‘manner and form’ of enacting British legislation to alter the Commonwealth
Constitution, but rather, upon this argument, prohibits any such legislation at all. Such
a provision would be regarded as an abdication of legislative power, rather than a
manner and form provision. 114 It is doubtful that any intention could be discerned on
the part of the Westminster Parliament to abdicate its power with respect to the
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Commonwealth Constitution in 1900. Indeed, it legislated on a number of occasions to
expand Commonwealth legislative power, 115 which effectively added to the heads of
powers listed in the Commonwealth Constitution, impliedly amending it.

It was further argued by Marshall that the request and consent of the Dominion,
pursuant to ss 4 and 9(3) of the Statute of Westminster, had to include that of the
Commonwealth Parliament as constituted for the relevant purpose. Thus, if an
amendment to the Commonwealth Constitution was requested, then that request had to
be authorized not only by the Houses of the Commonwealth Parliament, but also by the
people in a referendum, as the third House for this purpose. 116 If, of course, a
constitutional amendment were supported in a referendum, then there would be no need
for the Westminster Parliament to enact the requested legislation. In any case, the
equivalent argument in relation to the States, discussed above, has been dismissed by
Australian courts. Legislation that simply requests and consents to a constitutional
amendment being enacted by another body does not itself effect such an amendment
and is therefore not subject to the manner and form constraints upon effecting such an
amendment.

Lindell and Rose have also cast doubt upon the effectiveness of s 15(1) of the Australia
Act 1986 (UK) to amend the covering clauses of the Commonwealth Constitution.
They argued that while s 15(1) could be used to repeal s 8 of the Statute of Westminster,
removing repugnancy constraints, there would still be no head of power to amend the
covering clauses. They noted the possible use of s 2 of the Statute of Westminster or s
51(xxix) but observed that there were doubts about their efficacy. 117 The preferable
view, however, is that of Winterton, who has seen no difficulty in using s 15(1) of the
Australia Act 1986 (UK) to amend the covering clauses. He concluded that an
amendment to the Australia Act 1986 (UK) in a manner inconsistent with the covering
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clauses, being a later enactment with the same status as the covering clauses, would
effectively amend or repeal them. 118

The power to enact the Australia Act 1986 (Cth)

Concerns about the application of s 51(xxxviii)

During the negotiations leading up to the enactment of the Australia Acts some States
insisted upon British legislation because of concerns about the effectiveness of s
51(xxxviii). At the meetings of the SCSG it was argued that:

1. s 51(xxxviii) only authorizes the Commonwealth to exercise the relevant
powers and does not enable the Commonwealth to authorize the States to do
so;
2. the words ‘within the Commonwealth’ in s 51(xxxviii) imply a geographical
limitation; 119
3. s 51(xxxviii) cannot be used in substitution for a referendum under s 128;
and
4. it is unclear whether a law enacted under s 51(xxxviii) can be amended by
ordinary Commonwealth legislation.

The first two problems were resolved by the High Court in Port MacDonnell
Professional Fishermen’s Association Inc v South Australia. 120 On the first problem,
the Court observed that the ‘power’ referred to is a legislative power, and although this
power may only be exercised by the Commonwealth Parliament under s 51(xxxviii) it
may be used to confer power upon State Parliaments which they may exercise in the
future. 121

On the second problem, the High Court held that the phrase ‘within the
Commonwealth’ referred to the location of the exercise of legislative power rather than
118
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the area of operation of the laws made by the exercise of such power. 122 It is not a
limitation on the extra-territorial application of the law enacted.

The third problem did not arise as long as the Australia Act 1986 (Cth) did not attempt
to amend, expressly or impliedly, the Commonwealth Constitution. As noted below, it
is arguable that this problem arises in relation to the application of s 15 of the Australia
Act 1986 (Cth). 123 The fourth problem, concerning amendment, also remains a relevant
issue, and is discussed below.

Section 51(xxxviii) and the power to repeal provisions of the Statute of Westminster

In addition, a major issue arises as to the relationship between s 51(xxxviii) and the
Statute of Westminster 1931. It was recognized from the time of federation that s
51(xxxviii) of the Commonwealth Constitution did not give the Commonwealth
Parliament power to enact laws that were repugnant to British laws of paramount
force. 124

The Statute of Westminster 1931 had the effect of expanding the scope of s 51(xxxviii)
of the Commonwealth Constitution because s 2(2) of the Statute removed the
‘repugnancy’ fetter on the legislative powers of the Commonwealth Parliament in
relation to ‘existing or future’ Acts of the Westminster Parliament. Did it give the
Commonwealth Parliament power to amend or repeal the Statute of Westminster itself?

There appear to be four possible answers to this question. The Commonwealth
Parliament might have had:

1. full power, under s 2 of the Statute of Westminster, to amend or repeal all
provisions of the Statute;
122
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2. power, under s 2 of the Statute of Westminster, to amend or repeal provisions of
the Statute, subject to s 8 of the Statute;
3. no power to amend the Statute of Westminster; or
4. power, under s 51(xxxviii) only, to amend the Statute of Westminster.

Each possibility will be explored in turn.

1. Full power, under s 2, to amend or repeal all provisions of the Statute

The first possibility is that the Statute of Westminster was an ‘existing’ Act for the
purposes of s 2(2) 125 and therefore the Commonwealth Parliament could enact a law
amending or repealing any of its provisions. Such a view has gained impetus from the
interpretation of similarly worded Independence Acts, 126 as well as the action of
countries such as South Africa 127 and New Zealand 128 in re-enacting the Statute as a
local law or repealing its application within the jurisdiction.
Regardless of how the Statute may be applied to unitary jurisdictions, 129 the position
must be different in a federation. If, between 1939 and 1986, it were the case that s 2 of
the Statute of Westminster gave the Commonwealth Parliament an independent head of
legislative power to amend or repeal the Statute of Westminster, it could not only have
removed all the protections that had been inserted in the Statute for the benefit of the
States, but also repealed s 8 of the Statute which ensured the entrenchment of the
Commonwealth Constitution and the covering clauses. Thus the Commonwealth
Parliament could have amended the covering clauses to dissolve the federation and
125
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abolish the States. Moreover, every law enacted by the Commonwealth Parliament,
which breached the Commonwealth Constitution, could have been regarded as an
implied amendment to the Statute of Westminster, supported by s 2 of the Statute of
Westminster rather than a head of power in ss 51 or 52 of the Constitution, and therefore
valid. Such arguments appear to be both implausible and unacceptable in a federal
system.

2. Power, under s 2, to amend or repeal provisions of the Statute subject to s 8

Both Winterton and Lindell, while accepting that the Commonwealth Parliament had
power under s 2 of the Statute of Westminster to amend or repeal provisions of the
Statute, concluded that this power was qualified by s 8 of the Statute. 130 Section 8
provides that nothing in the Statute shall be deemed to confer any power to repeal or
alter the Commonwealth Constitution or Constitution Act otherwise than in accordance
with existing law. On its face, it limits the power in s 2, 131 but it is not doubly
entrenched. Could the Commonwealth Parliament repeal s 8 and then repeal or alter the
Constitution Act? Winterton has rejected this possibility, noting that it gives
insufficient effect to the limiting language of s 8. 132

According to this view, therefore, prior to the enactment of the Australia Acts, the
Commonwealth Parliament had the power to enact a law that repealed or amended
provisions of the Statute, but could not use this power to amend or repeal the
Commonwealth Constitution or the covering clauses in the Constitution Act. Section 2
could be treated as an independent head of legislative power or as a provision which
removed repugnancy constraints upon other heads of legislative power, such as s
51(xxix), allowing the repeal or amendment of provisions of the Statute of Westminster,
subject to s 8.
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Even accepting this view, it remains uncertain whether the Commonwealth Parliament
would have had a power (under s 2 of the Statute of Westminster or s 51(xxix), rather
than s 51(xxxviii) 133 ), to repeal s 4 of the Statute of Westminster or impliedly amend the
Statute by enacting s 1 of the Australia Act 1986 (Cth). 134 It might be queried whether
a law which removes one of the sources of power to repeal or alter the Commonwealth
Constitution or Constitution Act (i.e. by removing the power of the Westminster
Parliament to do so), is repugnant to s 8. It might be repugnant to s 8 because s 8 is
predicated upon the continuation of those existing means of repealing or altering the
Constitution or Constitution Act. It might also be repugnant to s 8 if the effect of the
termination of the United Kingdom’s power to legislate for Australia was to alter the
status of the covering clauses by removing (or indeed reversing) 135 their paramountcy.
Such an argument was made by the Constitutional Commission, which contended that
the consequence of the enactment of s 1 of the Australia Acts was that s 128 of the
Constitution operated to its full extent, allowing it to repeal the covering clauses. 136 If
this were the case, then s 2 of the Statute would have been used to establish a new
means of altering the covering clauses, contrary to s 8 of the Statute.

Winterton, however, has suggested that the reference in s 8 to ‘repeal or alter’ should be
read as meaning ‘direct repeal or alteration’ [original emphasis]. 137 In contrast,
Detmold has argued that ‘there is denied by this qualification [in s 8 of the Statute] not
only the power to repeal and alter in the strictest sense, but also the paramount force
necessary for an amendment to the Constitution to prevail over an inconsistent
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provision of the Constitution Act.’ 138 Further, it is not clear why s 8 should be given
such a limited reading, especially as s 8 was included for the purpose of protecting the
existing federal system, which this argument would undermine.

On the basis of this argument by Winterton and Lindell, what would be the effect of s
15 of the Australia Act 1986 (Cth)? Part of s 15(1) would involve an abdication by the
Commonwealth Parliament of its legislative power unilaterally to repeal or amend most
of the Statute of Westminster. 139 Whether or not this was effective might depend upon
one’s view of whether s 2 of the Statute confers an independent head of legislative
power, or whether it simply removes the repugnancy fetter on existing heads of
Commonwealth legislative power. If one takes the latter view, with the consequence
that another head of power must be sought to amend the Statute of Westminster, such as
s 51(xxix), then s 15(1) of the Australia Act 1986 (Cth) is not capable of abdicating that
legislative power because the legislative power is conferred by the Commonwealth
Constitution. Sub-section 15(1) would therefore be invalid to the extent that it imposed
the condition of a State request or concurrence on any existing Commonwealth
legislative power to amend or repeal the Statute of Westminster. It would also be
invalid to the extent that it conferred a legislative power to amend s 8 of the Statute of
Westminster and as a consequence the covering clauses. Finally, it would be invalid to
the extent that it attempted to limit the means of amending or repealing the Australia
Act 1986 (Cth).

If, however, one takes the view that a head of legislative power was conferred by s 2 of
the Statute of Westminster, 140 and it was therefore outside the Commonwealth
Constitution, then it is possible that this entailed the power to amend or repeal s 2 and
thus impose conditions upon the legislative power conferred. Accordingly, s 15(1)
would be effective to the extent that it imposed conditions precedent upon the exercise
138
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of the limited power to amend or repeal the Statute of Westminster that had previously
existed. However, s 15(1) would be invalid to the extent that it conferred power to
repeal or amend s 8 of the Statute of Westminster or repeal or alter the covering clauses
or the Commonwealth Constitution. It would also be invalid to the extent that it
purported to limit the means of amending or repealing the Australia Act 1986 (Cth), as
this would also involve an implied amendment to the Commonwealth Constitution
contrary to s 8 of the Statute of Westminster. A question would then arise as to whether
a court would be prepared to read down s 15(1) to give effect to its limited valid
application.

In either case, s 15(3) of the Australia Act 1986 (Cth) would be invalid, either as an
attempt to use s 51(xxix) to limit s 128 of the Commonwealth Constitution, or as an
attempt to use s 2 of the Statute of Westminster in a way that was prohibited by s 8 of
the Statute.

3. No power to amend the Statute of Westminster

The third argument is that the reference to ‘existing or future’ Acts was intended to
exclude the Statute of Westminster itself, 141 which was to continue to apply by
paramount force to the Commonwealth of Australia as part of its fundamental
constitutional law. This argument is consistent with the inclusion of provisions for the
protection of the States and the federal system as well as s 10(2) which provided for the
revocation of the adoption of certain provisions. 142 Further, as Aroney has pointed out,
the inclusion in s 15 of the Australia Acts of the power to amend the Statute of
Westminster casts doubt on the proposition that the same power was conferred by s 2 of
the Statute. 143 If the Commonwealth Parliament really had such a power, it is unlikely
that it would have sought to abdicate or limit that power.
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On the basis of this argument, the Commonwealth’s legislative powers, including s
51(xxxviii), would not have extended to the amendment of the Statute of Westminster.
Accordingly, as a matter of law, s 12 of the Australia Act 1986 (Cth) would not have
been capable of repealing provisions of the Statute of Westminster in their application to
Australia. 144

The validity of s 1 of the Australia Act 1986 (Cth) would also be doubtful, as it would
appear to be repugnant to s 4 of the Statute of Westminster, and would therefore have to
rely on the repeal of that provision in s 12 in order to be effective. In Sue v Hill,
Gleeson CJ, Gummow and Hayne JJ expressly stated that s 1 of the Australia Act 1986
(Cth) was validly supported by s 51(xxxviii) of the Commonwealth Constitution, 145 but
as the issue of repugnancy to the Statute of Westminster was not directly addressed, this
cannot be considered a decisive answer. Section 15(1) of the Australia Act 1986 (Cth)
would also be invalid to the extent that it purported to permit the amendment of the
Statute of Westminster by a particular procedure. The validity of these provisions
would therefore depend upon the application of the Australia Act 1986 (UK).

4. Power, under s 51(xxxviii) only, to amend the Statute of Westminster

The fourth possibility is that although the Commonwealth Parliament was not given
unilateral power to amend the Statute of Westminster, as this could have undermined the
federal balance, the constraints upon the operation of section 51(xxxviii) were released
by the enactment of the Statute of Westminster so that the Commonwealth could
legislate at the request or with the concurrence of the States to amend the Statute of
Westminster. Such an outcome would be consistent with the policy behind the Statute
of preserving and protecting the federal balance and the entrenched status of the
Commonwealth Constitution, and also consistent with the wording of s 51(xxxviii)
which provides for the exercise by the Commonwealth Parliament of a power which at
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the establishment of the Constitution could ‘be exercised only by the Parliament of the
United Kingdom’.

Although this argument is politically attractive, it suffers from the same problems
discussed above arising from the limitations imposed by s 8 on the capacity of s 2 to
release the application of the repugnancy fetter on s 51(xxxviii). Moreover, s
51(xxxviii) is also ‘subject to this Constitution’. There is also no textual support to
draw a distinction between the operation of s 2 of the Statute of Westminster on s
51(xxxviii) and other Commonwealth legislative powers under s 51 of the
Commonwealth Constitution. Finally, if s 51(xxxviii) were used to enact legislation
which ousted the legislative authority of the Westminster Parliament which enacted and
gave force to s 51(xxxviii), there is an issue of the stream rising higher than its
source. 146

It therefore appears that the better argument is that prior to the enactment of the
Australia Acts, the Commonwealth Parliament had no power to amend or repeal the
Statute of Westminster, as this was consistent with the inclusion of other provisions to
protect the States and to permit the revocation of adopted provisions. The direct and
indirect repeal of provisions of the Statute of Westminster was therefore validly
achieved only by the Australia Act 1986 (UK).

Section 51(xxxviii) and the ‘direct concern’ of the State

Detmold has also raised an argument that is relevant to the application of s 1 of the
Australia Act 1986 (Cth). He has noted that the power in s 51(xxxviii) can only be
exercised at the request or with the concurrence of the Parliaments of ‘all the States
directly concerned’. He then queried whether the power extends to Commonwealth
matters in which no State is directly concerned? 147 To the extent that s 1 of the
Australia Act 1986 (Cth) deals with the termination of the power of the Westminster
Parliament to legislate for the Commonwealth of Australia, it might be argued that no
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State is ‘directly concerned’. If s 1 of the Australia Act 1986 (Cth) dealt with the
Commonwealth alone, then on this ground it might be arguable that s 51(xxxviii) could
not support it. 148 However, as it also deals with laws that apply to a State, in which the
States are directly concerned, it is unlikely that a court would find s 1 invalid on this
ground alone.

Section 51(xxxviii) and the amendment of State Constitutions

Some doubt also exists as to the capacity of the Commonwealth Parliament, under s
51(xxxviii) of the Commonwealth Constitution, to amend provisions of State
Constitutions contrary to the manner and form requirements imposed by State
Constitutions, 149 or if, indeed, no manner and form requirements apply.

Sections 13 and 14 of the Australia Act 1986 (Cth) purport to amend entrenched
provisions of the Queensland and Western Australian Constitutions. Sections 8 and 9 of
the Australia Act 1986 (Cth) affect the operation of other provisions in State
Constitutions, which may be entrenched. 150 Lumb has also suggested that the Colonial
Laws Validity Act formed part of State Constitutions, 151 so that s 3 might also fall into
the category of provisions amending State Constitutions.

Two problems arise with the use of s 51(xxxviii) to amend State Constitutions. The
first is whether a power to enact a law amending these provisions can be described as
one which could be exercised ‘only by the Parliament of the United Kingdom’ as at the
establishment of the Commonwealth Constitution. The States already had the power to
amend most aspects of their Constitutions at the time of the establishment of the
148
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Commonwealth Constitution, as long as the amendments were not repugnant to British
laws of paramount force and complied with any manner and form restriction. 152 Does s
51(xxxviii) refer to the power to enact such a law, or the power to do so without
complying with any manner and form restriction? As yet, there is no clear answer to
this question. 153

This issue was considered during the drafting of the Australia Acts. Queensland and
Western Australia initially argued that the provisions amending their Constitution Acts
should only be included in the British Bill as there was no power under s 51(xxxviii) to
enact such provisions. However, there was also a strong desire amongst the States for
the Bills to be uniform in substance for reasons of convenience and to mask issues of
legal validity. If these provisions had been excluded from the Commonwealth Bill on
the ground that they could not be validly enacted under s 51(xxxviii), it would have
implied acceptance that all the other provisions could be validly enacted under that
power. It was unlikely that the States and the Commonwealth would have been able to
come to such an agreement given the various legal doubts. It was therefore decided that
the preferable course was to cover over these legal difficulties by enacting identical
legislation on the basis that each provision was valid under at least one of the two Acts,
without the necessity of identifying which. This conclusion was described as follows in
a Tasmanian Briefing Note for a SCAG meeting in May 1984:
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requirement was passage of the Bill by special majorities and the reservation of the Bill: Constitution Act
1855 (NSW), original ss 15 and 36; Constitution Act 1867 (Qld), original s 9; Constitution Act 1856 (SA),
original s 34; and Constitution Act 1889 (WA), original s 73. As such provisions tended not to be doubly
entrenched they were usually repealed by ordinary legislation without the requirement for special
majorities or reservation.
153
Note, however, that s 51(xxxviii) could be used to allow the Cth Parliament to enact a law which
permitted States to enact laws in disregard of manner and form restrictions, as a State could not do this at
the time of federation, and only the UK Parliament could have enacted a law authorizing such action by
the States: Winterton, above n 30, p 142. Note also the High Court’s suggestion in Port MacDonnell that
the ‘exclusive’ power of the UK Parliament may be the ‘power to control by external (in the sense of
external to the relevant State Constitution) legislation the extent of the legislative powers of the States
(then Colonies) under their respective Constitutions by conferring, confirming or confining State
legislative power or by confirming the validity of particular State (then Colonial) laws’: Port MacDonnell
Professional Fishermen’s Association Inc v South Australia (1989) 168 CLR 340, per the Court at 380.
Note also the differentiation made by Doyle CJ between a full power to repeal and a limited power to
repeal: Amarantos Shipping Co v South Australia (2004) 89 SASR 438, at [98] – [100].
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Queensland expressed concern that the section 51(38) Bill… provided a
precedent for future comparable Commonwealth action on the basis of section
51(38) of the Constitution, and hence suggested that clause 16 should be deleted
from the section 51(38) Bill, but should remain in the United Kingdom Bill. In
the event, it was agreed that both Bills should remain in identical terms in order
to preserve the doubt as to which was efficacious; thereby meeting the
Queensland objection, or at least, providing a strong argument against future
Commonwealth action. 154

The issue was raised in Western Australia during the enactment of the Australia Acts
Request) Act 1985 (WA). The Western Australian Solicitor-General, in advice for the
Governor concerning the exercise of the power to assent to the Australia Acts (Request)
Bill 1985 (WA), observed that:

In so far as the proposed Australia Act of the Commonwealth Parliament
purports to amend the Western Australian Constitution it is clearly beyond the
valid reach of s 51(xxxviii) of the Commonwealth Constitution on which it
relies. It is only the United Kingdom Australia Act which will validly amend
the Western Australian Constitution and by the Australia Act itself the United
Kingdom Parliament’s power to legislate for Australia is terminated. The
present legislative scheme cannot be validly repeated. 155
The Western Australian Shadow Attorney-General took the same view, 156 as did the
President of the Western Australian Legislative Council. He noted in relation to the
Australia Acts (Request) Bill 1985 that it requested Commonwealth legislation under s
51(xxxviii), which refers to powers that could only be exercised as at 1 January 1901 by
the Westminster Parliament. He observed that at that time the Western Australian
Parliament had full power to amend the State Constitution and that it followed that s
51(xxxviii) could not support clause 14 of the Commonwealth Bill scheduled to the
Australia Acts (Request) Bill. The President stated that he had discussed the matter with
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the Attorney-General and Shadow Attorney-General, who had confirmed the
President’s impression that the clause in the proposed Commonwealth Act was thought
by the State to be, at least in part, invalid. However, he noted that because of the unique
circumstances, he accepted that the Bill should proceed. This was because the clause
would be valid in the British legislation and that as a package the two Acts would
validly achieve their objective. 157

The problem is exacerbated, of course, if the entrenching provision is ineffective
because the amending law is not one with respect to the constitution, powers or
procedure of the Parliament. 158 The entrenched provisions in the Western Australian
and Queensland Constitutions related to the Governor rather than the Parliament. The
State Parliaments were aware of this problem at the time of the purported entrenchment
of these provisions and sought to overcome it by entrenching the Sovereign as a part of
the Parliament and then entrenching the office of Governor as the Sovereign’s
representative in her role as ‘a component part of that Parliament’. 159 By attaching the
office of Governor, albeit indirectly, to the Parliament, it was argued that the abolition
of the office of the Governor would affect the constitution of the legislature, and
therefore be required to satisfy the manner and form requirements. Isaacs J, however,
in Taylor v Attorney-General (Qld) 160 had suggested that the word ‘legislature’ in s 5 of
the Colonial Laws Validity Act did not include the Crown, leading Lumb to query the
effectiveness of the purported entrenchment of these provisions. 161

In the case of the amendments made by ss 13 and 14 of the Australia Acts, which
removed the requirement that the appointment of Governors be made under British seals
and which removed the provisions concerning Royal Instructions, there is no direct
relationship between such laws and the constitution of the Parliament. Accordingly, it
would be difficult to describe ss 13 and 14 (if they had been enacted by State
Parliaments) as laws respecting the ‘constitution, powers and procedure’ of the
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Parliament. 162 The effectiveness of the entrenchment of the provisions they amended
was therefore doubtful. 163 If they were not effectively entrenched, then the question
arises as to whether a Commonwealth law under s 51(xxxviii), which repealed them,
was one that ‘only’ the United Kingdom Parliament could have enacted at the
establishment of the Commonwealth Constitution. 164 In this case the manner and form
constraints would not have been effective limitations on State legislative power.

However, there is an alternative argument that the State Parliaments could not have
enacted such provisions removing the involvement of the British Secretary of State in
the appointment of the Governor and the use of British seals, because this would have
been repugnant to British laws and Letters Patent. Thus the application of s 51(xxxviii)
might find its support in repugnancy grounds, rather than manner and form.

A further problem is the application of s 106 of the Commonwealth Constitution.
Section 106 provides that State Constitutions ‘continue… until altered in accordance
with the Constitution of the State’. Does this provision preclude the Commonwealth
Parliament from using s 51(xxxviii) as a head of legislative power to amend those State
Constitutions contrary to the manner and form required by the Constitution of the State?
As Gleeson CJ, Gummow and Hayne JJ noted in Sue v Hill, s 106 is expressly made
‘subject to this Constitution’ and ‘thus to the exercise of power under section
51(xxxviii) to enact the provisions of the Australia Act to which we have referred’. 165
However, s 51(xxxviii) is also expressly ‘subject to this Constitution’, resulting in a
circular argument. 166
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Note, however, that an amending law concerned with the role of the Crown as a constituent part of the
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The High Court addressed this issue in a different context in Port MacDonnell
Professional Fishermen’s Association Inc v South Australia. 167 The question there was
the conferral of additional power on a State legislature, rather than legislating to avoid
manner and form requirements. The Court concluded that as the ‘purpose of s
51(xxxviii) of the Constitution is to ensure that a plenitude of residual legislative power
is vested in and exercisable in cooperation by the Parliaments of the Commonwealth
and the States, the dilemma which is posed by the inclusion of the words “subject to this
Constitution” in both par (xxxviii) and s 106 must be resolved in favour of the grant of
power in par (xxxviii).’ 168 This makes sense in relation to a law to expand the
legislative power of the States, which only the Imperial Parliament could have enacted
at the time of federation. However, the same theory is not as appropriate in its
application to a law that could have been validly made by the State itself as long as it
complied with manner and form restrictions.

Nonetheless, a majority of the High Court has accepted the judgment in Port
MacDonnell as authority that s 106 is subject to s 51(xxxviii) and that legislation may
be enacted pursuant to this latter provision, which affects State Constitutions. 169 Kirby
J, however, has argued that the Commonwealth Parliament does not have power to
enact a law which has the effect of ‘limiting or controlling the constituent powers’ of
State legislatures. While this argument would appear to be based upon the Melbourne
Corporation principle, 170 it is not. It is difficult to apply the Melbourne Corporation
principle to laws expressly requested by State legislatures. Instead, Kirby J based his
view upon the contention that such a law alters ss 106 and 107 of the Commonwealth
Constitution and therefore can only be enacted pursuant to s 128 of the Commonwealth
Constitution. 171 This approach was rejected by a majority of the Court. 172
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Finally, aspects of the Australia Acts, such as s 7 which makes most of Her Majesty’s
powers exercisable by the Governor 173 and s 9 to the extent that it renders of no force or
effect requirements in State laws for the reservation of Bills, 174 could arguably have
been enacted by the States themselves, leaving the support of s 51(xxxviii) doubtful.
The fact that the Australia Act 1986 (UK) was also enacted, however, means that there
is no need to enquire into whether the Commonwealth Parliament’s power under s
51(xxxviii) to enact those provisions (or parts of them) was undermined by State power
to do so. 175

Section 51(xxxviii) and its ability to affect the status of the Queen of the United
Kingdom

As discussed in Chapter 4, the NSW Government proposed in 1979 to enact legislation
that would require the Queen to act on the advice of State Ministers, rather than British
Ministers, in the appointment of State Governors. British officials argued that such
legislation would affect the Queen’s status as Queen of the United Kingdom and that
only British legislation or an amendment to the Commonwealth Constitution could give
the States the power to do so. 176 What the State was effectively trying to achieve, as
was recognised by British officials but not State officials, was the removal of the State
from the constitutional jurisdiction of the United Kingdom and the establishment of a
new Crown of New South Wales, under which the Queen would be advised by her State
Ministers. The British Government contended that this could not be done unilaterally
by the State.

Could, then, s 51(xxxviii) be used to effect the removal of the States from the
constitutional power of the Queen of the United Kingdom, and to either establish new
State Crowns or effect a change in the nature of the ‘Queen of Australia’? Certainly,
the scope of s 51(xxxviii) appears to be wide enough to support such a law, and
173
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Commonwealth laws may have extra-territorial application. Thus Australian courts
would be likely to regard the law as a valid law of Australia. However, some doubt
might exist as to the extent to which a Commonwealth law could bind or affect the
status of the ‘Queen of the United Kingdom’. 177 The enactment of the Australia Act
1986 (UK) might therefore have been necessary to make the legal changes to the status
of the Queen of the United Kingdom.

Section 51(xxxviii) and s 15 of the Australia Act 1986 (Cth)

It is extremely doubtful that s 51(xxxviii) of the Commonwealth Constitution is a valid
source of power for s 15 of the Australia Act 1986 (Cth). The States suspected during
the negotiation of the Australia Acts that the Commonwealth Government intended s 15
of the Australia Act 1986 (Cth) to be ineffective, so that the Commonwealth Parliament
would have the power to amend the Australia Act without State involvement. 178 The
States believed that this was why the Commonwealth Government fought hard to keep
an equivalent provision out of s 15 of the Australia Act 1986 (UK). One might even
speculate that the eventual agreement by the Commonwealth Government to the
inclusion of s 15 of the Australia Act 1986 (UK) was based on the belief that it could
persuade the courts, on nationalistic grounds if nothing else, that the United Kingdom
Act became spent upon its enactment and ceased have any effect. This is certainly the
position the Commonwealth Government has subsequently pursued, 179 with some
success in the High Court. 180

The invalidity of s 15 of the Australia Act 1986 (Cth) might therefore have been, to
some extent, intentional. Aspects of its invalidity might also have been inadvertent, and
in some cases have been denied by former Commonwealth officers. This is because
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there are several different aspects to s 15 that are in question, most of which give rise to
questions of law that have never been settled. The following questions appear to arise.

1. Can s 51(xxxviii) be used to support a law that limits the application of existing
heads of Commonwealth legislative power?
2. Can s 51(xxxviii) be used to support a law that purports to limit the types of
amendments that can be made under s 128 of the Commonwealth Constitution?
3. Can s 51(xxxviii) be used to support a law that amends the Statute of
Westminster and grants power to do so in the future?
4. What is the effect of s 15(3) of the Australia Act 1986 (Cth)?

1. S 51(xxxviii) and the attempt to limit other heads of Commonwealth legislative
power

The constitutional source of power to entrench Commonwealth legislation, such as the
Australia Act 1986 (Cth), remains unclear. How can a law enacted pursuant to a power,
which is expressly made ‘subject to this Constitution’, be capable of invalidating later
laws which are repugnant to the first law or seek to repeal or amend it? Some might
argue that because the first law was enacted by the procedure set out in s 51(xxxviii),
then the Commonwealth Parliament must use the same procedure to gain a head of
power to repeal or amend it, and that this is what s 15(1) requires. 181 However, first, it
is possible that another head of legislative power, such as the external affairs power,
might be sufficient to support an amending law. 182 Secondly, the procedure set out in s
15(1) is not identical to that in s 51(xxxviii). The latter provision only requires the
request or concurrence of ‘all the States directly concerned’. Although all the States
will be directly concerned by the repeal or amendment of most provisions in the
Australia Act 1986 (Cth), there are some such as ss 13 and 14 that only concern
particular States. Moreover, a particular State may seek an amendment concerning the
application of a provision to that State alone. For example, a State may wish to
terminate its links between the Governor and the Queen and therefore request an
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amendment of s 7 with regard to it alone. Under s 51(xxxviii), the request of the State
directly concerned would be sufficient, but under s 15 of the Australia Act 1986 (Cth),
the request or concurrence of the Parliaments of all the States would be required. 183

Further, the Commonwealth Parliament might have an inherent power to repeal any law
which it enacts. This issue was explored in a different context in Kartinyeri v The
Commonwealth. The majority of the High Court held that the power to enact a law
includes a power to repeal it. 184 However, Brennan CJ, McHugh and Gaudron JJ noted
that this was subject to any ‘manner and form’ provisions, which must be observed. 185
Brennan CJ and McHugh J added the observation that ‘the powers conferred by s 51 of
the Constitution are not subject to “manner and form” requirements’. It is not clear
whether their Honours had given particular consideration to provisions such as ss
51(xxxvii) and 51(xxxviii), or whether they considered the actions of the States required
by those provisions as merely conditions precedent for the enactment of such laws,
rather than manner and form requirements. 186 Further, it might be argued that a State’s
request or referral of a matter entails within it the power to repeal without resorting
back to the procedure by which the initial law was enacted.

Accordingly, s 15(1) of the Australia Act 1986 (Cth) would appear to purport to limit
the legislative power of the Commonwealth Parliament in a manner that cannot be
supported by s 51(xxxviii) of the Commonwealth Constitution.

2. S 51(xxxviii) and the restriction of s 128 of the Commonwealth Constitution
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Sub-section 15(1) of the Australia Act 1986 (Cth) provides that, subject to sub-section
(3), the Australia Act and the Statute of Westminster may only be amended by
Commonwealth legislation enacted at the request or with the concurrence of all the
States. Sub-section 15(3) provides that nothing in subsection (1) limits or prevents the
exercise by the Commonwealth Parliament of any powers that may be conferred upon it
by any alteration of the Commonwealth Constitution made in accordance with s 128.
As Oliver has pointed out, by clarifying s 15(1), s 15(3) does not purport to amend the
Constitution. 187 However, by clarifying the effect of the word ‘only’ in s 15(1), the
section as a whole purports to exclude other potential means of amending the Statute or
the Australia Act itself, by confining the application of s 128 to the conferral of powers
on the Commonwealth Parliament.

Why this peculiar constraint? Why could not s 128 be used to amend the Australia Act
or the Statute of Westminster directly? The answer appears to be that s 128 is confined
in its application to the ‘alteration’ of ‘this Constitution’, rather than the amendment or
repeal of other legislation. 188 Thus s 15(3) was drafted in such a way that the s 128
amendment would be to the powers of the Commonwealth Parliament under the
Constitution, clearly amounting to an ‘alteration’ of ‘this Constitution’.

Another possible reason for this constraint was the avoidance of the application of 9 of
the Statute of Westminster. The issue had arisen in the 1970s when the Commonwealth
Government was considering holding a referendum to abolish appeals from State Courts
to the Privy Council. It was argued that the best means of doing so was to amend the
Commonwealth Constitution (rather than purport to repeal the application of the
Judicial Committee Act 1833 to the States) by conferring power on the Commonwealth
Parliament to enact a law that terminated such appeals. 189 This two stage approach
meant that at the first stage the s 128 amendment would be an alteration of the
Constitution to expand Commonwealth legislative power and would not affect the
application of British laws of paramount force to the States. At the second stage, the
Commonwealth legislation would then be within the ‘authority’ of the Commonwealth
187
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Parliament, and therefore avoid the restriction in s 9(1) on the legislative power in s 2 of
the Statute of Westminster. This approach, however, was predicated upon the belief that
s 9 of the Statute was binding on the Commonwealth and could not be repealed by it.
Thus this approach was of no real assistance to a provision intended to allow the
amendment or repeal of the Statute itself.

The terms of s 15(3) unnecessarily, and probably invalidly, exclude other possible
means of using s 128. For example, if the Commonwealth Constitution were amended
by the insertion of a section that was repugnant to a provision of the Australia Act or the
Statute of Westminster, would the new section impliedly repeal or amend such a
provision, or would it be held invalid because it did not meet the requirements of ss
15(1) or 15(3)? Clearly, a law enacted pursuant to s 51(xxxviii) is not capable of
limiting the manner in which the Commonwealth Constitution can be amended,
although s 15 of the Australia Act 1986 (UK) might have that effect. 190

3. S 51(xxxviii) and the amendment or repeal of provisions of the Statute of
Westminster

First, as discussed above, it is doubtful that the Commonwealth Parliament had the
legislative power to enact a law conferring a power to amend or repeal provisions of the
Statute of Westminster. If, however, the Commonwealth Parliament did already have
the power to amend or repeal provisions of the Statute of Westminster, then s
51(xxxviii) could not be used to limit that power, because it is ‘subject to this
Constitution’, including all the legislative powers conferred by it. 191

Secondly, if s 15 permits the repeal or amendment of all the provisions of the Statute of
Westminster, it must purport to permit the amendment of s 8 of the Statute of
Westminster by way of Commonwealth legislation passed at the request or with the
concurrence of all the State Parliaments, thus permitting the amendment of the
Commonwealth Constitution by ordinary legislation. Again, it is unclear how s
190
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51(xxxviii) of the Commonwealth Constitution could support such legislative power, as
it is subject to s 128 192 of the Commonwealth Constitution and a law to amend the
Commonwealth Constitution is not one which ‘only’ the United Kingdom Parliament
could have enacted at the establishment of the Commonwealth. 193 If s 15 of the
Australia Act 1986 (Cth) were to be regarded as at all valid, it would have to be
confined in its application to amendments to the Statute of Westminster that were not
inconsistent with, or repugnant to, the Commonwealth Constitution.

4. The effect of s 15(3) of the Australia Act 1986 (Cth)

The problems discussed in points 2 and 3 above concerning s 128 of the
Commonwealth Constitution and the amendment of the Statute of Westminster converge
in considering the application, if any, of s 15(3) of the Australia Acts. The initial
question is whether, as a matter of statutory construction, s 15(3) merely recognizes that
there may be an existing power under s 128 and clarifies that s 15(1) does not purport to
exclude its exercise, or whether s 15(3) is intended to confer a power that did not
previously exist.

As Winterton has noted, s 15(3) is ‘worded allusively’ and ‘does not expressly confer
power to amend the Australia Act.’ 194 It does not, on its face, contain a positive
conferral of power. Rather, it qualifies s 15(1) so that it does not limit or prevent such
an exercise of power by the Commonwealth Parliament pursuant to an amendment
under s 128. 195

If s 15(3) merely acts to qualify s 15(1), so that any power that might in the future be
conferred upon the Commonwealth Parliament by a constitutional amendment could be
exercised without breaching s 15(1), then the next question is whether such a power
could be conferred upon the Commonwealth Parliament by a constitutional amendment
under s 128? Certainly, s 128 could be used to amend the Commonwealth Constitution
to confer a power on the Commonwealth Parliament to amend the Australia Act 1986
192
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(Cth), as this Act was enacted by the Commonwealth Parliament pursuant to s
51(xxxviii). However, could s 128 be used to confer a power to amend the Statute of
Westminster?

At federation, it was conceded that the Commonwealth Constitution was subject to the
Colonial Laws Validity Act and could not be amended in a manner that was repugnant
to British laws of paramount force unless such a power were conferred by the
Westminster Parliament. 196 Whether s 128 could be used to confer a power to amend
the Statute of Westminster depends upon one’s view of whether the Statute: (a) fully
entrenched itself; (b) conferred power on the Commonwealth Parliament to amend the
Statute subject to s 8; or (c) conferred full power on the Commonwealth Parliament to
amend all provisions of the Statute. If (c) were the correct answer, then there would be
no need to confer such a power on the Commonwealth Parliament, as it would already
have had this power. In any case, as discussed above, (c) does not appear to be the
correct answer. If (a) or (b) were to apply, then s 128 could not be used to confer power
on the Commonwealth Parliament to amend or repeal all or part of the Statute of
Westminster, rendering s 15(3) ineffective to this extent.

Others have contended that s 15(3) was intended to have the positive effect of
conferring such a power. Lindell and Rose have observed that:

Section 15(3) could hardly have been inserted in order to preserve – as against
the negative part of s 15(1) – a pre-existing power of the Parliament under s 128
to alter the Constitution to enact legislation permitting the Parliament to enact
legislation repugnant to the Statute of Westminster. None of the Parliaments had
any grounds for believing that there ever was any such pre-existing power. 197

They argued that s 15(3) of the Australia Act 1986 (UK) must be interpreted as giving
power to the Commonwealth to enact such a law if there is compliance with the s 128
196
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procedure. 198 Their argument is based upon the assumption that the provision would
otherwise not have any effect if it did not confer power. It also assumes that s 15(3) of
the Australia Act 1986 (Cth) would be ineffective with regard to the amendment or
repeal of the Statute of Westminster.

As noted above, however, s 15(3) of the Australia Act 1986 (Cth) could be effective
with regard to the amendment or repeal of that Act itself (subject to the problem,
discussed above, that s 15(3), when read with s 15(1) purports to limit the application of
s 128 of the Commonwealth Constitution). It is only s 15(3) of the Australia Act 1986
(UK) that would be potentially wholly ineffective on the ground that it neither confers
power nor removes the impediments to the exercise of that power. This is not
inconsistent, however, with the approach taken in the negotiation of the Australia Acts,
which accommodated the possibility that some of the provisions would be invalid or
ineffective. Lindell and Rose themselves conceded that some aspects of s 15 can only
be supported by s 15 of the Australia Act 1986 (UK). 199

Conclusion

On this basis, it would appear that in the Australia Act 1986 (Cth), s 15 (1) may be
effective in providing a means of amending the Australia Act 1986 (Cth), although it
might be held invalid, or be read down, to the extent that it purports to limit the exercise
of other Commonwealth legislative power to do so. Sub-sections 15(1) and 15(3)
would also be invalid to the extent that they purported to limit the use of s 128 to the
conferral of power on the Commonwealth Parliament to amend or repeal the Australia
Act 1986 (Cth). Neither sub-section would be effective with regard to the amendment
of the Statute of Westminster, either because there was no pre-existing Commonwealth
power to do so, or because any existing Commonwealth power to do so could not be
limited by a law enacted under s 51(xxxviii). In the Australia Act 1986 (UK), s 15(1)
provides an effective means of amending the Australia Act 1986 (UK) and the Statute of
Westminster, but s 15(3) does not remove impediments on the use of s 128 to confer
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such a power, and is therefore redundant (until such time as those impediments are
otherwise removed, for example, by action under s 15(1)).

While the High Court might, despite the negative language of s 15(3), interpret it as
conferring power (just as s 128, which is also couched in negative language, is taken as
impliedly conferring power to amend the Commonwealth Constitution) 200 it is unlikely
to do so if it means interpreting s 15(3) of the Australia Act 1986 (UK) as having
amended the Commonwealth Constitution. 201

The consequences of invalidity

If a provision of the Australia Act 1986 (Cth) is invalid or ineffective, it is likely to be
regarded by the High Court as severable and the gap will be filled by the equivalent
provision in the Australia Act 1986 (UK). Craven, however, has raised the possibility
that the whole of the Australia Act 1986 (Cth) might be held to be bad, ‘on the basis that
section 15(1) is not severable from the remainder of its provisions’. 202 It is unlikely,
however, that a court would take such an extreme view.

Assuming, therefore, that s 15 of the Australia Act 1986 (Cth) were severable, the
Commonwealth Parliament could then amend or repeal the Australia Act 1986 (Cth) to
the extent that it had a head of power to do so and to the extent that the amendments
were not repugnant to the Australia Act 1986 (UK). This opens up many uncertainties.
It is not yet clear whether the legislative power to amend a law enacted pursuant to s
51(xxxviii) also requires the conditions in s 51(xxxviii) to be met, or whether other
heads of legislative power might be available. As discussed above, it also remains
unclear whether the Commonwealth Parliament would otherwise have a power to
amend or repeal the remaining provisions of the Statute of Westminster.
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These issues ought not, however, need to be put to the test if s 15 of the Australia Act
1986 (UK) prevails over Commonwealth legislation repugnant to its provisions.
However, as Craven has noted, it is possible that the courts would be reluctant to find
that a British Act prevails over a Commonwealth Act, especially since the Westminster
Parliament has abdicated its power to legislate for Australia. Craven has noted that a
similar argument might be put to that concerning whether a constitutional amendment
under s 128 can be used to amend the covering clauses. 203 For example, the
Constitutional Commission argued that as a consequence of the United Kingdom’s
abdication of legislative power with respect to Australia, the covering clauses no longer
had the status of paramount law and could be amended by s 128 of the Commonwealth
Constitution. 204 If the same argument were applied to the Australia Act 1986 (UK),
dismissing its paramount status because it was enacted by the Westminster Parliament,
unilateral Commonwealth power could be asserted over the Australia Acts and the
Statute of Westminster contrary to the agreement between the States and the
Commonwealth to which the Australia Acts gave form. 205 While such an argument has
a superficial ‘appeal to the nationalistic instinct’ 206 and is consistent with the current
trend to promote ‘popular sovereignty’, 207 it has the potential to undermine the federal
system. It would also justify the concern of the States, which had led them to remain
colonial dependencies for so long, that the Commonwealth would use any reforms to
expand its political dominance over the States. As Craven has noted, the States might
well ‘come to rue the day when they agreed to walk in the deceptively balmy fields of
constitutional patriation’. 208
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Was the enactment of both Australia Acts necessary and do they both
remain binding on Australian courts?
Views on the necessity for the enactment of each Act

Throughout the negotiation of the Australia Acts there was a tension between those who
believed that one Act was the primary Act and the other superfluous. One reason why
the British Government regarded British legislation as necessary to sever residual links
was that it would involve a change in the status of Her Majesty as Queen of the United
Kingdom in relation to her dependencies, the Australian States. This, in the view of the
British Government, could only be done by British legislation. 209 A British official
noted that there were ‘some quarters in the ALP and for that matter in the bureaucracy
in Canberra where it is argued (admittedly with more emotion than legal force) that it
should not be necessary for there to be any Westminster legislation whatever in order to
terminate residual constitutional links and that Australia should be in a position to
terminate them unilaterally’. 210 He concluded that although the British Government
regarded the Commonwealth’s separate legislation as ‘superfluous’, this should not
affect the way its request and consent were dealt with. 211
Australian academics 212 and courts, on the other hand, have tended to dismiss the
Australia Act 1986 (UK) as superfluous and have placed their reliance on the Australia
Act 1986 (Cth). In Sue v Hill, Gleeson CJ, Gummow and Hayne JJ observed that the
enactment of the Australia Act 1986 (UK) was sought ‘out of a perceived need for
abundant caution’, 213 and went on to stress that the obedience of Australian courts was
due to the Australia Act 1986 (Cth). 214

209

Memorandum by Mr Hughes, FCO, to Mr Chick, FCO, 23 May 1984, reporting on the views of Mr
Whomersley, Legal Adviser, FCO: UKG FPA 012/1/84 Prt B.
210
Letter by Mr Cullimore UKHC, Canberra, to Mr Chick, FCO, 20 April 1983: UKG FPA 012/1/83 Prt
B.
211
Ibid. See also the observation by Marshall that the reason for the Canadians not enacting their own
legislation to endorse or re-enact the Canada Act 1982 (UK) was that such a re-enactment ‘would be
legally redundant’: G Marshall, Constitutional Conventions (Clarendon Press, Oxford, 1984), p 207.
212
See, for example: J Goldring, ‘The Australia Act 1986 and the Formal Independence of Australia’
(1986) Public Law 192, at 200.
213
(1999) 199 CLR 462, per Gleeson, Gummow and Hayne JJ at [61], referring to Zines, above n 146, pp
20-1.
214
(1999) 199 CLR 462, per Gleeson, Gummow and Hayne JJ at [64].

335
In Durham Holdings v New South Wales, Gaudron, McHugh, Gummow and Hayne JJ,
referring to Sue v Hill, noted in a footnote that the Australia Act 1986 (Cth), rather than
the Imperial statute, was determinative for the purposes of the case. 215 In AttorneyGeneral (WA) v Marquet, the Court went further, with Gleeson CJ, Gummow, Hayne
and Heydon JJ observing that ‘constitutional norms, whatever may be their historical
origins, are now to be traced to Australian sources’ 216 and that the ‘Australia Act, too, is
to be traced to its Australian source – the Constitution of the Commonwealth’. 217

As noted above, the Commonwealth Government took a similar view in the drafting of
the Bill for the republic referendum in 1999. It initially only provided for the
amendment of s 7 of the Australia Act 1986 (Cth), until objections by the States led to
the addition of an amendment to the United Kingdom Act. 218

The necessity for the enactment of the Australia Act 1986 (UK)

As is shown from the previous discussion of the genesis of the Australia Acts 1986, the
United Kingdom Act was not enacted merely out of a ‘perceived need for abundant
caution’. 219 This was, however, one of the reasons for the enactment of the Australia
Act 1986 (UK). For example, the Queensland Government observed that it would be
‘quite inappropriate to attempt a winding-up package exercise on a dubious legal basis
when an unchallengeable basis is readily available’. 220 This desire for caution,
however, had a strong foundation. A number of States considered, on legal grounds,
that the Commonwealth Parliament did not have sufficient legislative power to enact
validly all the provisions of the Australia Act 1986 (Cth). In their view, the United
Kingdom Act was ‘necessary’ rather than a matter of abundant caution. For example,
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the Queensland Government argued that British legislation was needed not just as a
‘tidying-up exercise’. Instead, it considered that the residual links exercise required:

positive action by the United Kingdom to confer power to legislate repugnantly
to United Kingdom legislation and a final renunciation of the United Kingdom
Parliament’s power to legislate with respect to Australia and Australian
States. 221

Further, from a political point of view, the United Kingdom Act was necessary, as it
was a condition of the agreement between the States and the Commonwealth. Without
the agreement that the Australia Act 1986 (UK) would be enacted, there would not have
been requests from all the States for the enactment of the Australia Act 1986 (Cth) and
the constitutional links with the United Kingdom would have remained. This is borne
out by the earlier attempts in 1979-80 to cut some residual links through the enactment
of s 51(xxxviii) legislation. They failed due to the fact that United Kingdom legislation
was not proposed, resulting in some States refusing to participate.

The Australia Act 1986 (UK) was also important at a political and legal level because it
implemented the United Kingdom’s side of the agreement to sever residual links
between Australia and the United Kingdom. It contains the legislative expression of the
abdication 222 of the United Kingdom’s legislative power and its denial of all future
responsibility for the governance of the States. 223 While British legislation binds
British institutions, such as the Privy Council, Australian legislation would not have had
the same effect in the United Kingdom.

Most importantly, however, the Australia Act 1986 (UK) was necessary to ensure the
validity and effectiveness of provisions which may not have been validly enacted in the
Australia Act 1986 (Cth), such as those amending the Statute of Westminster and State
Constitutions, and s 15 concerning the entrenchment of the Australia Act itself. As
Zines has remarked:
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Any attempt to regard the whole of the Australia Act as based on
Commonwealth constitutional power is impossible. It is clear that the
provisions of s 15 can only be valid as a result of British paramount power, a
power that ceased the moment it was, in this case, exercised. 224

The continuing status of the Australia Act 1986 (UK)

The divisibility of the application of United Kingdom laws

The concept of the divisibility of the Crown is now relatively well understood. More
difficult to understand is what, for present purposes, will be described here as the
‘divisibility of the application of laws’. The Westminster Parliament, being a sovereign
Parliament, enacted laws that could apply not only as part of the law of the United
Kingdom, but also as part of the law of its colonies, and later, Dominions.225 To the
extent that the one statute formed part of the law of different polities, it might be
described as divisible in application, just as the Crown became divisible.

For example, a law, such as the Statute of Westminster, could be enacted by the
Westminster Parliament, become part of the law of different Dominions (either upon its
coming into force or upon its adoption), and later be repealed or amended with respect
to one Dominion, such as Canada, 226 without affecting its application to another
Dominion, 227 such as Australia. Accordingly, the repeal of ss 4, 9(2) and (3) and 10(2)
of the Statute of Westminster by s 12 of the Australia Act 1986 (UK) only applied to the
extent that those provisions formed ‘part of the law of the Commonwealth, of a State or
of a Territory’. This repeal did not affect the Statute of Westminster to the extent that it
continued to apply to other countries. Similarly, s 11(2) of the Australia Act 1986 (UK)
repealed certain laws, such as the Judicial Committee Act 1833, but only in so far as
they were ‘part of the law of the Commonwealth, of a State or of a Territory’. The
224
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repeal, therefore, did not affect the Judicial Committee Act 1833 to the extent that it
formed part of the law of the United Kingdom. 228

Equally, where a British law that applied to Australia was amended or repealed in the
United Kingdom after the Statute of Westminster came into effect for Australia, such
repeals or amendments did not affect the law to the extent that it was part of the law of
Australia. 229 Thus the Merchant Shipping Act 1894 (Imp) continued to apply in
Australia as part of Australian law, without being affected by later British amendments,
but still could be amended with respect to particular States if the correct procedure were
followed. 230 Further, British laws that applied to the Australian States could, since
1986, by repealed to the extent that they applied in one State, while continuing to apply
in another State. 231

This notion of the divisibility of laws is important to remember when considering the
ability of the Westminster Parliament to abdicate power and the ongoing effect of the
Australia Act 1986 (UK).

The termination of British parliamentary sovereignty over Australia

There has been much debate in the United Kingdom and Australia about the ability of
the Westminster Parliament to abdicate its legislative powers with respect to Australia.
The debate arises because of the principle of parliamentary sovereignty in the United
Kingdom. If one Parliament cannot bind a future Parliament, and if the courts cannot
hold invalid a law that is passed by both Houses and receives royal assent, 232 then the
abdication of legislative power cannot bind a future Parliament, and that Parliament
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could legislate to repeal the statute by which it had purported to abdicate its legislative
power. 233

A number of responses have been given to this argument. Some have turned to political
arguments, asserting that as a matter of reality, rather than theory, the Westminster
Parliament would never attempt to restore its power over a territory to which it had
granted independence. 234 Others have turned to arguments of political philosophy, that
once power has been abdicated, it cannot be regained, and once freedom is granted, it
cannot be revoked. 235

From a legal point of view, however, the most compelling argument is that the grant of
independence changes the legal hierarchy in the territory that is granted independence,
so that the courts of that territory are ‘released from their legal duty to obey [the
Westminster] Parliament’. 236 The reason that the legislative power, once abdicated,
cannot be regained, is that the Westminster Parliament has released the governmental
institutions of the territory concerned, including the courts, from the obligation to obey
future Acts of the Westminster Parliament, including any Act that attempts to restore
the powers of the Westminster Parliament. Accordingly, if the Westminster Parliament
later legislated to repeal the statute which granted independence, or otherwise purported
to legislate for that territory, the law would be a valid law of the United Kingdom (there
is no constraint upon the legislative power of the Westminster Parliament), but it would
not be recognized as part of the law of the independent territory. 237 The courts and
people of that territory would be legally entitled within their own domestic legal system
to ignore the application of that law, just as they would be entitled to ignore the
233
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application to them of a law enacted by the Parliament of any other foreign country. 238
As Sir Robert Megarry put it:

Plainly once statute has granted independence to a country, the repeal of the
statute will not make the country dependent once more; what is done is done,
and is not undone by revoking the authority to do it. Heligoland did not in 1953
again become British. But if Parliament then passes an Act applying to such a
country, I cannot see why that Act should not be in the same position as an Act
applying to what has always been a foreign country, namely, an Act which the
English courts will recognize and apply but one which the other country will in
all probability ignore. 239

This distinction is reflected in the drafting of the Statute of Westminster. Thus s 4 of the
Statute refers to laws enacted by the Westminster Parliament that extend or are deemed
to extend to a Dominion ‘as part of the law of that Dominion’ and s 2(2) confers power
on the Parliament of a Dominion to repeal an Imperial law ‘in so far as the same is part
of the law of the Dominion’. As the Statute of Westminster was intended to confer a
level of independence and sovereignty upon the Dominions to which it applied,240 the
wording of s 2(2) was directed at ensuring that British laws would still apply to the
Dominions to the same extent as to any independent country. This point was made by
Garran in response to a query by the NSW Government 241 and by Mahaffy where he
noted that ‘laws passed by the British Parliament in the future will have that operation
in the Dominions which the comity of nations allows the laws of every country to have
in the territory of every other.’ 242 He pointed to the recognition of laws of other
countries concerning marriage and the nullity of marriages as an example.
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This distinction is also made clear by the terms of the Australia Act 1986 (UK). Section
1 provides that no future Act of the Westminster Parliament ‘shall extend, or be deemed
to extend, to the Commonwealth, to a State or to a Territory as part of the law of the
Commonwealth, of the State or of the Territory.’ It does not purport to limit the power
of the Westminster Parliament to enact a law in relation to Australia. It is directed
instead at whether such a law becomes part of the law of Australia. 243 Section 1, once
enacted, performs the act of terminating the application of British parliamentary
sovereignty to Australia and is then spent. Its later repeal by the Westminster
Parliament would be irrelevant as it would have already performed its work. Any
attempt by the Westminster Parliament to restore its power, while a valid law in the
United Kingdom, would be ignored by courts in Australia, 244 as such a law would not
extend as part of the law of Australia.

Wade has argued that such an outcome would amount to a revolution, although he noted
that ‘the naked fact of revolution is not so easy to discern beneath its elaborate legal
dress’. 245 Whilst a revolution may prove advantageous for establishing autochthony, 246
from the Australian point of view there has been legal continuity, rather than revolution,
with the established legal rules being used to free Australian courts from their legal
obligation to recognize the sovereignty of the Westminster Parliament. 247 As Daley has
argued, Australian courts may ignore legislation enacted by the Westminster Parliament
without a ‘revolution’ taking place. This is because ‘a legislature may derive its
authority from some source to which it does not remain subordinate’. 248 Australian
courts, in adopting this ‘self-embracing’ view of British parliamentary sovereignty,
243
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would be supported by the clear intention of legislators in Australia and the United
Kingdom that British legislative power with respect to Australia be terminated. 249

In Sue v Hill, three Justices of the High Court put the position thus:

Section 1 of the Australia Act does not purport to exclude, as a matter of the law
of the United Kingdom, the effect of statutes thereafter enacted at Westminster.
Rather, it denies their efficacy as part of the law of the Commonwealth, the
States and the Territories….

The effect in the United Kingdom of any amendment or repeal by the United
Kingdom Parliament of s 1 would be for those adjudicating upon the
constitutional law of that country. But whatever effect the courts of the United
Kingdom may give to an amendment or repeal of the 1986 UK Act, Australian
courts would be obliged to give their obedience to s 1 of the statute passed by
the Parliament of the Commonwealth. 250

This statement is correct to the extent that s 1 of the Australia Act 1986 (UK) has done
its work and any British law purporting to amend or repeal it would not have any effect
in Australia. As discussed above, however, the validity of s 1 of the Australia Act 1986
(Cth) remains in doubt to the extent that it was repugnant to the Statute of Westminster.

Is the Australia Act 1986 (UK) spent?

It was argued during the negotiation of the Australia Acts 1986 that the British Act
would be spent in its entirety once it was enacted and would therefore not require future
amendment. For example, in 1981 the Queensland Government argued that the British
Act would be a ‘one-off deal’, rather than one with continuing effect. It considered that
it amounted merely to ‘one spoon of medicine and it is gone’.251
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Certainly the Australia Act 1986 (UK) was ‘spent’ to the extent that the abdication of
power had occurred and the Statute of Westminster and other British and State laws had
been amended or repealed with respect to Australia. 252 Indeed, the Westminster
Parliament has since repealed s 4 of the Australia Act 1986 (UK) in a review of
merchant shipping legislation that included the repeal of spent laws. 253 This repeal
applied to the provision to the extent that it formed part of the law of the United
Kingdom, but did not extend to Australia.

The provisions with ongoing effect, such as ss 2, 3, 5, 6, 7 and 9 of the Australia Acts
remain adequately supported by the Australia Act 1986 (Cth), so that the repeal of the
Australia Act 1986 (UK) would not affect their continuing operation. However, it
might undermine their entrenched status because of the ineffectiveness of s 15 of the
Australia Act 1986 (Cth).

It is arguable that s 11 of the Australia Act 1986 (UK) has an ongoing effect to the
extent that it constrains the Judicial Committee of the Privy Council from exercising the
prerogative to hear appeals from an Australian court. However, it is more likely that s
11 has abrogated the prerogative in this regard so that it could not be exercised in
future.

The only provision which continues to require the support of British legislation is s 15
of the Australia Act 1986 (UK). For example, if the Commonwealth Parliament passed
a law that expressly or impliedly amended, or was repugnant to, s 7 of the Australia Act
1986 (Cth), without State requests or concurrence or without having had conferred upon
it the power to do so by a referendum under s 128 of the Commonwealth Constitution,
and if that law were validly supported by another head of Commonwealth legislative
power, such as the external affairs power, what would be the consequence? To the
extent that s 15 of the Australia Act 1986 (Cth) is supported by s 51(xxxviii) of the
Commonwealth Constitution, it cannot be used to invalidate a subsequent
Commonwealth law enacted under a head of Commonwealth legislative power.
However, such a Commonwealth law would be repugnant to s 7 of the Australia Act
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1986 (UK), and therefore invalid because of the application of s 15 of that Act. Thus
the Australia Act 1986 (UK) still plays an effective role in supporting the entrenchment
of both Australia Acts.

The effect of s 15

In many ways s 15 of the Australia Act 1986 (UK) is the key provision. It both confers
and limits power. It confers upon Australian institutions the power to amend the Statute
of Westminster, and through it, the Commonwealth of Australia Constitution Act, 254 as
well as the Australia Act 1986 (UK), itself. This means that all the fundamental
constitutional laws of Australia that had taken their initial force from the application of
sovereign power of the Westminster Parliament are now within the power of Australian
institutions to repeal or amend. This was one of the aims of the Australia Acts. It was
intended that once the power of the United Kingdom to legislate with respect to
Australia was removed, full power would be vested in Australian institutions to amend
those British laws that had previously applied by paramount force in Australia.

Section 15 also limits power by ensuring that none of these fundamental constitutional
instruments can be amended or repealed unilaterally by the Commonwealth Parliament.
They can only be amended or repealed by all Australian Parliaments through the request
and consent mechanism in s 15(1), or more controversially,255 by the Commonwealth
Parliament after it has had conferred upon it, pursuant to a s 128 referendum, power to
do so. Both mechanisms import federal elements ensuring that sovereignty is not
transferred to the Commonwealth Government or Parliament, but rather to the
governmental system as federally arranged.
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The current status of the Australia Act 1986 (UK)

What, then, is the status of the Australia Act 1986 (UK)? Does it remain a law of the
United Kingdom, or has its status changed, at least in respect to Australia, due to its
application as part of the law of Australia and the grant to Australian institutions of the
power to amend or repeal it? As discussed above, this law is divisible in its nature. As
it was enacted by the Westminster Parliament, it can be repealed or amended by that
Parliament with respect to the United Kingdom, although the repeal or amendment will
not affect the Australia Act 1986 (UK) to the extent that it applies as part of Australian
law. Only a repeal or amendment made consistently with s 15 of that Act would be
effective within Australian law.

The Australia Act 1986 (UK), to the extent that it forms part of Australian law, is now
‘Australian’ in nature, in the same way that the Commonwealth Constitution is now an
Australian law, despite having been enacted by a British Act of Parliament. Whether
this transformation occurred because of the means of its enactment, 256 its incorporation
as part of Australian law, the grant of control over its amendment and repeal and the
abdication of British control, or a combination of all of these factors, it can now be
regarded as an Australian law.

Is it problematic that the original source of the Commonwealth Constitution and the
Australia Act 1986 (UK) was their enactment by the Westminster Parliament? It is not,
because it is merely a matter of history. Hart made this clear when he observed:

It is still true that much of the constitutional structure of the former colony is to
be found in the original statute of the Westminster Parliament: but this is now
only an historical fact, for it no longer owes its contemporary legal status in the
territory to the authority of the Westminster Parliament.
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The Australia Acts and popular sovereignty

Much has been written on the subject of fundamental constitutional changes, whether
by evolution or revolution, to the ‘grundnorm’, the ‘ultimate rule of recognition’, or the
‘sovereign’ from which political and legal legitimacy is derived. 258 It is not within the
scope of this thesis to address these theories and their application to Australia.
However, it is appropriate to make a comment on the effect of the Australia Acts and
the argument that they support a theory of ‘popular sovereignty’.

The Australia Acts terminated the application of the sovereignty of the Westminster
Parliament to Australia. The Statute of Westminster 1931 had already achieved much of
that change, allowing Australian courts to ignore any future British laws that purported
to apply to the Commonwealth unless the request and consent of the Commonwealth
had been declared. However, the Commonwealth of Australia Constitution Act and
(some or all of) the Statute of Westminster still applied by paramount force and could
not be amended or repealed by Australian institutions. Section 15 of the Australia Act
1986 (UK) achieved this final step, placing all British laws that applied to Australia in
the control of Australian institutions. It was thus a change with a minor practical effect,
but a significant constitutional effect.

S A de Smith, in referring to provisions in the Independence Acts of Nigeria, Jamaica,
Trinidad and Tobago and Uganda that were the equivalent of ss 1 and 10 of the
Australia Acts, observed:
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Here surely is the clearest possible indication that the ultimate legal principle of
the local systems has changed, though nothing in the Acts can affect the powers
of the United Kingdom Parliament in terms of English law. 259

Australian judges have also accepted that the enactment of the Australia Act 1986 (UK)
‘marked the end of the legal sovereignty of the Imperial Parliament’ 260 or altered the
‘grundnorm of the Australian legal system’. 261 In doing so, most have identified
‘popular sovereignty’ 262 as the new ‘grundnorm’ 263 or ‘ultimate rule of recognition’.
Various reasons have been given in support of this proposition. Justice Deane has
identified popular sovereignty as the basis for the ‘legitimacy’ of the Constitution due to
the ‘original adoption (by referenda) and subsequent maintenance (by acquiescence) of
its provisions by the people’. 264 McHugh J has concluded that the Constitution ‘is
binding today by reason of the tacit assent of the people of Australia to its continued
operation.’ 265 Various judges have also referred to the authority of the Constitution as
being derived from a ‘compact between the Australian people, rather than the past
authority of the United Kingdom Parliament’. 266
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The system of representative government established by the Constitution has also been
used as the basis for attributing ‘sovereignty’ to the Australian people. Justice Kirby
has argued that ‘[s]overeignty in this country belongs to the Australian people as
electors’. 267 Deane and Toohey JJ stressed that the ‘central thesis of the doctrine [of
representative government] is that the powers of government belong to, and are derived
from, the governed, that is to say, the people of the Commonwealth’. 268 This theory is
based upon the role of ‘the people’ 269 in the election of Members of Parliament and the
amendment of the Commonwealth Constitution under s 128. Mason CJ drew together
these arguments as follows:

Despite its initial character as a statute of the Imperial Parliament, the
Constitution brought into existence a system of representative government for
Australia in which the elected representatives exercise sovereign power on
behalf of the Australian people. Hence the prescribed procedure for amendment
of the Constitution hinges upon a referendum at which the proposed amendment
is approved by a majority of electors and a majority of electors in a majority of
the States (s 128). 270

These arguments for the acceptance of ‘popular sovereignty’ as the basis for the
Australian Constitution tend to be directed at ‘political sovereignty’ rather than ‘legal
sovereignty’. 271 They explain the philosophy behind the system of ‘representative
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government’, but this system has prevailed since 1901 at the national level, and even
earlier in the Australian colonies. As Dawson J has noted, while it can be said as a
matter of political theory that the Commonwealth Constitution ‘ultimately depends for
its continuing validity upon the acceptance of the people, … the same may be said of
any form of government which is not arbitrary.’ 272

The use of the term ‘popular sovereignty’ is fraught with difficulty. ‘Sovereignty’ itself
is a term used to gloss over a multiplicity of meanings, 273 but it is particularly
problematic in the Australian constitutional system where sovereignty is ‘shared’ or
‘divided’ between the Commonwealth and the States. 274 The use of the term ‘popular’
or ‘the people’ also conceals a number of significant qualifications. If this ‘popular
sovereignty’ theory is to find its source in the role of ‘the people’ under ss 7, 24 and 128
of the Commonwealth Constitution, then it must be recognized that these sections refer
to electors, not the population, and that it is the Parliament which determines who is an
elector. Thus the Parliament, which is supposed to derive its power from the sovereign
people, is the body that determines the constitution of its ‘sovereign’. As Zines has
observed, this gives rise to the problem of the stream rising above its source. 275
Further, ‘the people’ can neither initiate constitutional reform nor enact, or require the
enactment of, legislation. The role of ‘the people’, which has clearly formed part of the
Constitution since 1901, is different from, and not a substitution for, that of the
Westminster Parliament. 276

Difficult questions also arise as to the extent to which Members of Parliament can and
do represent the will of ‘the people’. How does a Member of Parliament identify the
will of ‘the people’ on any particular subject or even determine which portion of the
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‘will’? 277 The influence of political parties over Members of Parliament will in most
cases exceed that of ‘the people’, distorting the representative role of Members of
Parliament.

Craven, too, has criticized the notion of ‘popular sovereignty’, pointing out that much
turns upon whether the term ‘the people’ is perceived as referring to a ‘single national
unit’, or the people of each State, taken separately, or a combination of the two, as in s
128 of the Commonwealth Constitution. 278 Different implications might flow from
these different approaches. For example, what would happen if ‘the people’ of one
State ceased to support the federal Constitution, but ‘the people’ as a single national
unit continued to do so?

Detmold has also pointed to the federal aspect of s 128 and the federal composition of
the Commonwealth Parliament as being limitations on the notion of ‘popular
sovereignty’. He noted that ‘because of the requirement of a majority of the States as
well as of the people, s 128 is not simply the institution of the will of the Australian
people. It is the institution of the federal will.’ 279 He questioned whether there was
‘any constitutional status attaching to the will of the Australian people simply, that is to
say, non-federally, conceived?’ He concluded that the constitutional history of
Australia gave a negative answer to this question. 280 Moreover, there was no institution
that represented the will of the people as a whole, because the Commonwealth
Parliament only represented the people through a federal arrangement. He therefore
concluded that there is ‘simply no instituted will of the people to set against the will of
the people federally arranged by s 128.’ 281

If it is recognized that the original source of power for the enactment of the
Commonwealth Constitution was the sovereignty of the Westminster Parliament and
that the last remnants of this sovereign power were transferred into Australian hands
upon the Australia Act 1986 (UK) coming into force, then the real question is what has
replaced the former role of the Westminster Parliament in our constitutional system and
277
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what is the legal source now for the paramountcy of our basic constitutional
instruments?

McHugh and Gummow JJ have come much closer to addressing this question. Both,
referring back to Bryce, 282 appear to have accepted the proposition that where there is a
rigid Constitution, ‘ultimate sovereignty resides with the authority or body which,
according to the constitution, may amend the constitution.’ 283 McHugh J, however,
went on to conclude that the sovereignty of the Australian nation had ‘become
embedded in the Australian people’ because only ‘the people can now change the
Constitution’, 284 although he recognized that it is the Parliament, rather than the people,
which has the power to initiate the change 285 and that the requirement for special
federal majorities means that ‘individual Australians do not have an equal share in the
sovereignty of Australia’. 286

The ‘federal’ qualifications on the power of ‘the people’ to amend the Constitution
under s 128 are reflected further in the other internal means of altering the operation of
the Commonwealth Constitution. Section 51(xxxvii) allows the Commonwealth
Parliament to exercise State legislative powers and s 51(xxxviii) allows the
Commonwealth Parliament to exercise the former powers of the Westminster
Parliament. However, this can only occur if the matter is referred by the State
Parliament or the legislation is requested or concurred in by the State Parliaments
directly concerned. Thus a combination of federal and parliamentary elements may
give rise to a change in the legislative powers of the Commonwealth without the direct
participation of ‘the people’.

In addition, s 105A of the Commonwealth Constitution provides for financial
agreements between the Commonwealth and the States to have binding effect
notwithstanding anything in the Commonwealth Constitution. This provision was
282

J Bryce, Studies in History and Jurisprudence (Clarendon Press, Oxford, 1901) Vol 2, p 53.
McGinty v Western Australia (1996) 186 CLR 140, per McHugh J at 237; and Gummow J at 274.
284
Ibid, per McHugh J at 237.
285
Ibid, per McHugh J at 237, fn 444.
286
Ibid, per McHugh J at 237. See also Sawyer who argued that sovereignty probably now rests with ‘the
Commonwealth Parliament acting with the approval of the people expressed at referenda by the
majorities specified in s 128…’: G Sawyer, ‘Government and Law’ in J D B Miller (ed) Australians &
British – Social and Political Connections (Methuen Australia 1987), p 75.
283

352
described by the Royal Commission on the Constitution as being ‘in effect a new
method of altering both the Constitution of the Commonwealth and the Constitution of
the States’. 287 Section 105A did not form part of the Constitution as originally enacted.
The ‘people’, in a referendum, approved its insertion in the Constitution, endorsing a
system that conferred powers on governments to the exclusion of a direct role for ‘the
people’.

While ss 51(xxxvii) and 51(xxxviii) contain both federal and parliamentary elements, s
105A contains the federal element but does not require parliamentary involvement. If
one considers all the means of altering the effect or operation of the Commonwealth
Constitution, one sees the consistency of the federal element, while the role of the
people varies from relatively direct (by the use of referenda under s 128), to indirect (by
the use of parliamentary representatives under ss 51(xxxvii) and 51(xxxviii)) and even
more indirect (by the use of governments under s 105A). This would appear to
undermine the argument that the ultimate power to alter the Constitution rests in the
hands of the ‘people’.

Further, one of the other significant problems with the ‘popular sovereignty’ argument
is that it focuses solely on the Commonwealth Constitution. It does not take into
account the broader Australian Constitution, which includes the Australia Acts, the
Statute of Westminster, and the Commonwealth of Australia Constitution Act, all of
which now form part of the ‘rigid’ Constitution referred to by Bryce. The Australia Act
1986 (UK) transferred to Australian institutions the remaining power of the
Westminster Parliament to amend or repeal all British laws that had applied in Australia
by paramount force. It did not transfer such power to ‘the people’, but rather to State
Parliaments with respect to British laws applying to the States, 288 and to the
Commonwealth and State Parliaments collectively with respect to the Acts that form
part of the Australian Constitution, being the Australia Acts, the Statute of Westminster,
and through the latter, the Commonwealth of Australia Constitution Act. 289 Sub-section
287
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15(3) also recognized the possibility of such changes being made, to a limited extent, 290
under s 128 of the Constitution.

Moreover, the enactment of the Australia Acts themselves did not directly involve ‘the
people’. Few of ‘the people’ were at all aware that this important constitutional change
was being made. There were no constitutional conventions or public forums at which
the provisions of the Australia Acts were discussed. All the negotiations took place in
confidence and the records of what took place, to the extent that there are any, have
remained confidential until now. As discussed in Chapter 5, considerable efforts were
made by the parliamentary representatives of ‘the people’ to avoid having to consult
them by holding a referendum at the Commonwealth or State level. O’Brien has gone
so far as to describe the enactment of the Australia Acts as a ‘conspiracy against the
public’, observing that ‘one would have thought that they justified some public
discussion prior to the enactment of the legislation.’ 291

Gummow J recognized these problems in McGinty. Like McHugh J, he noted that in
Australia authority is reposed by s 128 in a combination of the Commonwealth
Parliament and special federal majorities of voters. Section 128 does not provide for an
equality of voting power. 292 His Honour then observed:

Broad statements as to the reposition of “sovereignty” in “the people” of
Australia, if they are to be given legal rather than popular or political meaning,
must be understood in the light of the federal considerations contained in s 128.

Those statements must also allow for the fact that none of the Australia Acts,
Imperial, Commonwealth or State, followed approval at a referendum, in
particular, any submission to the electors pursuant to s 128 of the Constitution.
Moreover, in s 15 thereof, the Australia Acts provide their own mechanism for
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amendment or repeal by statute and without submission to the electors at State
or Commonwealth level. 293

Lindell has noted that it is only the British version of s 15(1) that is likely to be effective
and that this places a strain on the argument of popular sovereignty as the basis of the
Commonwealth Constitution. If s 15(1) can be used to change fundamental
constitutional statutes, then the effect of the Australia Act 1986 (UK) would be to
substitute ‘all the Parliaments of Australia for that of the United Kingdom.’ 294 Zines
too has observed that ‘in the case of alterations to the Statute of Westminster and the
Australia Act itself, all the Parliaments of Australia have become, in effect, the heirs to
the former imperial power’. 295

The fact that there are now two methods of achieving constitutional change at the
national level in Australia has led at least one commentator to suggest that Australia
now has two grundnorms for its Constitution. 296 Others, such as Andrew Fraser, have
regarded s 15 of the Australia Acts as undermining popular sovereignty and s 128. He
observed:

Far from establishing “the ultimate sovereignty of the people” section 15 of the
Australia Act 1986 (UK) actually made it possible for the Commonwealth and
state parliaments acting together to bypass section 128, enacting constitutional
amendments without receiving the approval of a majority of the people in a
majority of the states. 297
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However, it appears unnecessary to draw this dichotomy between s 128 and s 15. Nor
is it necessary to regard s 15 and s 128 as competing provisions or to characterize them
by reference to which provision might be used to amend or subordinate the other. 298
In the case of both provisions the same elements are involved, albeit with different
emphases. Section 128 vests the power of constitutional amendment in the
Commonwealth Parliament (or at least one House of it) which must pass the
amendment Bill, and in the combination of a majority of the voters, and a majority of
voters in a majority of States (or where the proportionate representation of one or more
States or their borders is affected, a majority in each affected State). The elements
involved are therefore federal, parliamentary and democratic. 299 Section 15(1) of the
Australia Acts, in the same way as ss 51(xxxvii) and 51(xxxviii) of the Commonwealth
Constitution, confers power on a combination of State and Commonwealth Parliaments,
therefore also applying federal and parliamentary elements. The democratic element of
the approval of voters is, however, a step removed, as it relies on voters to express their
will through their elected representatives. It is still, however, an effective constraint
upon the behaviour of Parliaments, especially when the agreement of seven Parliaments
is required.

It may remain appropriate to argue that political sovereignty is held by the people. As
Lindell, Gilbert and Winterton have noted, popular sovereignty is regarded as the source
for the United States Constitution even though it was neither adopted directly by the
people, nor is capable of amendment by the people through referenda. 300 The role of
the Australian people in electing Australian Parliaments and in voting in referenda is
more significant than in the United States. As Oliver has also noted the fact that the
Australia Act 1986 (UK) is ultimately subject to alteration and even replacement in
Australia suggests that the people of Australia are now sovereign. 301 However, if it
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were necessary at all to identify the source of legal sovereignty in Australia, 302 it would
appear to be vested in our federal parliamentary democratic system of government.

302
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CHAPTER 7

The ‘Queen of Australia’ and the States

Identifying the Sovereign of the States
State Constitution Acts refer throughout to ‘His Majesty’ and ‘Her Majesty’, depending
upon when the relevant provision was enacted, but do not tend to define what is meant
by the term or how the Sovereign is to be identified. 1 This is because at the time the
Constitutions of the States (or colonies as they were then) were first enacted, the Crown
was recognized as one and indivisible, and British laws that continued to apply to
Australia determined succession to the throne. Thus incidental references to the
Sovereign in State Constitutions, such as s 12 of the Constitution Act 1902 (NSW),
tended to refer to ‘His present Majesty [and] any of His Successors to the Crown of the
United Kingdom’.

Once the Crown became recognised as being divisible, there was uncertainty in Australia
as to whether it was the ‘Queen of the United Kingdom’, the ‘Queen of Australia’ or the
‘Queen of the State’, who performed constitutional functions in relation to the States. As
discussed in Chapter 4, it would now appear clear that until the Australia Acts came into
force, it was the ‘Queen of the United Kingdom’ who performed this role. State
legislation, however, tended to avoid this issue by simply referring to ‘the Queen’ without
further identifying the person who fulfilled this constitutional role or the capacity in which
it was performed.

Similarly, State Interpretation Acts contain provisions to the effect that references to a
reigning Sovereign, whether described as “Her Majesty” or “His Majesty” or in any
other way, mean the Sovereign for the time being, 2 but do not tend to identify the
Sovereign further. Where they do attempt to do so, the position is only made more
1

Note, however, that the more recent Constitution of Queensland 2001 (Qld) refers in Schedule 1 to the
‘Sovereign of Australia’.
2
Interpretation Act 1987 (NSW), s 13; Acts Interpretation Act 1954 (Qld), s 52(a); Acts Interpretation
Act 1915 (SA), s 4(1); Acts Interpretation Act 1931 (Tas), s 24(a); Interpretation of Legislation Act 1984
(Vic), s 46; and Interpretation Act 1984 (WA), s 11.
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confusing. Sub-section 4(1) of the Acts Interpretation Act 1915 (SA) refers to the
Sovereign ‘for the time being of Australia’ 3 while s 5 of the Interpretation Act 1984 (WA)
refers to the ‘Sovereign of the United Kingdom, Australia and Her other Realms and
Territories’. 4 The position is no clearer in relation to oaths. In Queensland an oath was
sworn to the King or Queen as lawful Sovereign of the United Kingdom ‘and this Colony
of Queensland’ until 1954, and an equivalent oath was made to the Sovereign of the
United Kingdom and ‘this Colony [or ‘State’ from 1975] of Victoria’ until 1994.5 Section
6 of the Oaths Act 1900 (NSW) and s 5A of the Oaths Act 1867 (Qld) still refer to the
‘Sovereign of the United Kingdom’ and in Tasmania, acts to ‘depose the King from the
style, honour and royal name of the Imperial Crown of the United Kingdom of Great
Britain and Ireland or of any other of His Majesty’s dominions’ are treated as
treasonable. 6 References to the Queen on State seals are also haphazard. 7

The position is not resolved by the Australia Acts 1986, which refer to ‘Her Majesty’ but
make no reference to the ‘Queen of Australia’. It is arguable, however, that at least in the
case of the Australia Act 1986 (Cth), the references to ‘Her Majesty’ in the Australia Act
1986 (Cth) should be interpreted in accordance with other Commonwealth laws, such as
the Acts Interpretation Act 1901 (Cth) 8 and the Royal Style and Titles Act 1973 (Cth), as
referring to the Queen of Australia. Such an approach raises greater difficulty in the
interpretation of the Australia Act 1986 (UK).

There are two inter-connected issues involved in identifying the Sovereign. First, one
must identify the applicable rules of succession and who has the power to change them.
Secondly, one must identify the capacity in which the Sovereign acts in relation to a polity.
In the case of Australia, the question is whether there are separate Crowns for each of the

3

Cf s 12 of the Oaths Act 1936 (SA), which refers to the Sovereign of the United Kingdom, which must
also be interpreted consistently with the Royal Style and Title Act 1973 (SA).
4
This provision must be read with s 3 of the Royal Style and Titles Act 1947 (WA).
5
Constitution Act 1975 (Vic), Schedule 2 (as originally enacted). Note that reference to the Queen has
been removed altogether from the NSW oath of allegiance for Members of Parliament and Ministers,
which has been replaced with a pledge of loyalty: Constitution Amendment (Pledge of Loyalty) Act 2006
(NSW). The effectiveness of this Act, however, is doubtful as it may breach manner and form
requirements.
6
Criminal Code Act 1925 (Tas), s 59.
7
See, eg: A Twomey, The Constitution of New South Wales, (Federation Press, Sydney, 2004), p 682.
8
Section 16 of the Acts Interpretation Act 1901 (Cth) provides that references to the Sovereign shall be
construed as referring to the Sovereign reigning for the time being. The identification of that Sovereign,
however, must still be made pursuant to the Commonwealth of Australia Constitution Act 1900.
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States or whether there is one ‘Queen of Australia’ who has different sets of advisers
depending upon the nature of function which the Queen is to perform. Each issue is dealt
with below.

The law of succession

The laws of succession to the Crown of the United Kingdom are to be found in the
common law9 as altered by statute. 10 At the time Australia was settled, the common law
rules were inherited as were the statutory alterations to these rules set out in the Bill of
Rights 1688 (Imp), the Act of Settlement 1701 (Imp) and the Royal Marriages Act 1772
(Imp). Further, these Acts were in force in 1828 and therefore applied to the Australian
colonies by virtue of the Australian Courts Act 1828 (Imp). 11

In some States these Acts are expressly continued by State legislation. For example, s 6 of
the Imperial Acts Application Act 1969 (NSW) provides that except in so far as they have
been altered by Imperial enactments 12 or State laws in force in New South Wales, these
three Acts are declared to have remained in force in New South Wales since 25 July 1828
and shall from the commencement of the Imperial Acts Application Act be in force in New
South Wales. 13 While it does not appear that these laws applied by paramount force to the
Australian colonies, 14 it was generally considered that the colonies, or later the States, had
no legislative power to repeal or amend the laws of succession. 15 Such matters simply did

9

For a discussion of the applicable common law rules relating to hereditary descent, see: D Freeman,
‘The Queen and her dominion successor: the law of succession to the throne in Australia and the
Commonwealth of Nations Pt 1’ (2001) 4(2) CLPR 28, at 29-30.
10
For a discussion of the statutory rules of succession see: V Bogdanor, The Monarchy and the
Constitution, (Clarendon Press, Oxford, 1995) pp 41-60.
11
9 Geo IV, c 83.
12
This qualification is important, as many amendments have been made in the UK to ancient laws such as
Magna Carta. Note also the argument by Campbell about the alteration of the Bill of Rights 1688 by the
Accession Declaration Act 1910 (Imp) which altered the declaration to be made by the monarch on the
first day of the meeting of Parliament after succession to the throne: E Campbell, ‘Changing the rules of
succession to the throne’ (1999) 1(4) CLPR 67, 71.
13
Street CJ noted in Re Howard [1976] 1 NSWLR 641 at 648 that the Act of Settlement remains in force
in NSW. See also: Imperial Acts Application Act 1980 (Vic); and Imperial Acts Application Act 1984 (Qld).
14
Cf Campbell, above n 12, who observed at 70 that it was arguable that these provisions applied by
paramount force in the States. Booker and Winterton have also argued that some provisions of the Act of
Settlement applied by paramount force to Australia: K Booker and G Winterton, ‘The Act of Settlement
and the Employment of Aliens’ (1981) 12 F L Rev 212, at 214.
15
See Lindell, who observed that if the Act of Settlement did not apply by paramount force to the States,
its provisions dealing with the succession to the throne could still not be amended by the States ‘since it is
strongly arguable that a State lacks the constitutional power to deal with such matters, independently of
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not fall within the legislative powers conferred by their Constitutions, because the Crown
was regarded as indivisible and could not be affected by the laws of a dependency.16

The laws of succession were considered by the Imperial Conferences resulting in the
inclusion in the preamble to the Statute of Westminster 1931 (Imp) of the statement that
‘it would be in accord with the established constitutional position of all the members of
the Commonwealth in relation to one another that any alteration in the law touching the
Succession to the Throne or the Royal Style and Titles shall hereafter require the assent
as well of the Parliaments of all the Dominions as of the Parliament of the United
Kingdom’. It was considered by the Conference on the Operation of Dominion
Legislation in 1929 that the use of convention was preferable to any attempt to legally
bind the Westminster Parliament as well as other Parliaments, given doubts as to the
effectiveness of such a purported legal limitation. The virtue of a convention is that it
avoids rigidity and imposes the ‘least restraint upon the flexibility which has been a
distinctive feature of the British constitutional system’. 17

In accordance with this constitutional practice, both Houses of the Commonwealth
Parliament passed resolutions giving their consent to the enactment of His Majesty’s
Declaration of Abdication Act 1936 (UK). 18 As the Commonwealth Parliament had not
adopted the Statute of Westminster at that stage, 19 it was not necessary for it to give a
formal request pursuant to s 4. A resolution was chosen as the means of showing
assent, rather than legislation, because of doubts as to whether the Commonwealth
Parliament had a head of legislative power to support a law concerning succession to

the Colonial Laws Validity Act’: G J Lindell, ‘Applicability in Australia of Section 3 of the Act of
Settlement 1701’ (1980) 54 ALJ 628, at 629.
16
A B Keith, The Sovereignty of the British Dominions (Macmillan & Co Ltd, London, 1929), p 252.
17
Report of Sir W Harrison Moore, Member of the ODL Conference, 1929, reprinted in: Cth,
Parliamentary Papers –General, 1929-31, Vol 2, p 1365 at para 9. Note, however, that King George V
wanted a limitation to be placed upon the removal of the application of the Colonial Laws Validity Act,
that would have prevented ‘tampering’ with the Act of Settlement: H Nicolson, King George the Fifth,
(Constable & Co Ltd, London, 1952) p 485.
18
Cth, Parliamentary Debates, Sen, 11 December 1936, pp 2892-6; HR, 11 December 1936, pp 28982926. See also: E H Coghill, ‘The King – Marriage and Abdication’ (1937) 10 ALJ 393.
19
The Vic Government was concerned that the Cth Government would use the abdication crisis as a
reason for immediately adopting the Statute of Westminster: Letter by Vic A-G, Mr Bussau, to Cth A-G,
Mr R Menzies, 7 December 1936: PROV: VPRS 7571/P1/25. This did not occur.
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the Crown. 20 As neither the Imperial Conference nor the Statute of Westminster
addressed the position of the States on such matters, they were not required to assent. 21
His Majesty’s Declaration of Abdication Act 1936 (UK), in its alteration of the laws of
succession, extended to the Dominions, 22 also affecting the States, although they did not
request it.

United Kingdom legislation changing the law of succession

From 1939, when the Statute of Westminster took retrospective effect in Australia until the
Australia Acts came into force on 3 March 1986, British legislation concerning succession
to the throne would only have applied to the Commonwealth of Australia if the request and
consent of the Commonwealth Parliament and Government were declared pursuant to s 4
of the Statute of Westminster. 23 As the ‘Queen of the United Kingdom’ remained the
Sovereign with regard to the Australian States, any change within the United Kingdom to
the law of succession would therefore have affected the States.

From 3 March 1986 the power of the Westminster Parliament to legislate with respect to
Australia was terminated. This gives rise to the question whether s 1 of the Australia
Acts 1986 impliedly amended covering clause 2 of the Commonwealth of Australia
Constitution Act 1900. Covering clause 2 provides that the ‘provisions of this Act
referring to the Queen shall extend to Her Majesty’s heirs and successors in the
sovereignty of the United Kingdom’. What effect, then, would a British law that
changed the rules of succession have in relation to Australia? The answer depends upon
one’s interpretation of covering clause 2. On the one hand it can be argued that it is
20

Cth, Parliamentary Debates, HR, 11 December 1936, per Mr Menzies at 2908-9. See also: K H
Bailey, ‘The Abdication Legislation in the United Kingdom and in the Dominions’ (1938) 3 Politica 1, at
10 and 19.
21
The States were not consulted by the UK Government on the abdication: FCO Research Dept, ‘The
Position of State Governors’, 15 August 1973: PRO: FCO 24/1652. The Cth Government did, however,
consult the States before making its resolution: Telegram by Cth PM, Mr Lyons, to WA Premier, 8
December 1936: WASRO 1703/1936/773. The NSW Parliament was urgently recalled to amend the
Demise of the Crown Act 1901 (NSW) to include abdication within the definition of ‘demise’, before the
abdication formally occurred: NSW, Parliamentary Debates, LC, 11 December 1936, p 1138 and LA, 11
December 1936, p 1140. The Vic Government urged the Cth Government to request the UK Government
to ensure that any legislation implementing the abdication provide for a ‘demise of the Crown’, to ensure
that State legislation dealing with the demise of the Crown would apply to the abdication: Letter by Vic
A-G, Mr Bussau, to Cth A-G, Mr R Menzies, 7 December 1936: PROV: VPRS 7571/P1/25.
22
Reference is made, in the preamble to the Act, to the assent of the Cth of Australia.
23
This is subject to the possible application of covering clause 2 of the Commonwealth of Australia
Constitution Act, discussed below.
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simply an interpretation provision that ensures that references to Queen Victoria
extended over time to her successors. 24 On this basis, as British laws could no longer
extend to Australia as part of Australian law, the old laws of succession that had been
incorporated into Australia law would continue to apply until such time as they were
validly amended in Australia. Hence, the ‘Queen (or King) of Australia’ could be a
different person from the monarch of the United Kingdom unless the same changes to
the law of succession were enacted in Australia. 25

The other possibility is that covering clause 2 operates by defining the Sovereign of
Australia by reference to an external fact or qualification, being that the person must
simultaneously be the heir and successor of Queen Victoria in the sovereignty of the
United Kingdom. 26 Hence, if a British law changed the law of succession, it would not
form part of Australian law but would affect its operation by changing an external fact
by reference to which the Australian law operated. However, it should be noted that the
covering clauses can now be amended by the means set out in s 15 of the Australia Acts
1986. Accordingly, if this situation ever arose and this outcome were unacceptable in
Australia, covering clause 2 could be amended (which might be advisable in any event
to avoid uncertainty and litigation).

As noted above in Chapter 5, British officials were concerned about resolving any
conflict between the Australia Acts and covering clause 2 of the Commonwealth of
Australia Constitution Act during the negotiations of the Australia Acts, but were
reluctant to raise the matter themselves through fear of being seen as fostering
republicanism. 27 Within Australia, although the issue had been addressed by the NSW
Law Reform Commission 28 and the SCSG in the 1970s, 29 the States and the

24

Bailey, above n 20, at 17-18; Final Report of the Constitutional Commission (AGPS, Canberra, 1988)
Vol 1, para 2.159; L Zines, Constitutional Change in the Commonwealth, (CUP, Cambridge, 1991), p 30;
and G Winterton, ‘The States and the Republic: A Constitutional Accord?’ (1995) 6 PLR 107, at 119.
25
Constitutional Commission, above n 24, para 2.158.
26
See the competing views on this point discussed in: Freeman, above n 9, at 34-35. See also: Sue v Hill
(1999) 199 CLR 462, per Gleeson CJ, Gummow and Hayne JJ at [56] and [93]; Re Patterson; Ex parte
Taylor (2001) 207 CLR 391, per Gummow and Hayne JJ at [228]; and L Zines, The High Court and the
Constitution, (Butterworths, Sydney, 4th ed, 1997) p 316.
27
Memorandum by Dr Hay, Research Dept, FCO, to Mr Burdess, FCO, 14 July 1982: UKG FPA
012/1/82 Prt A. See also Brief by Mr Howlett, Research Dept, FCO, ‘Britain and Australia: Residual
Constitutional Links’ July 1983, which also raised this concern: UKG FPA 012/1/83 Prt D.
28
NSW Law Reform Commission, Working Paper on Legislative Powers, (Government Printer, Sydney,
1972) para 112.
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Commonwealth deliberately turned a blind eye towards it during the negotiation of the
Australia Acts, as it was too contentious.

It is likely, however, that if a change to the law of succession were to be made in the
United Kingdom, it would follow an agreement through the Commonwealth Heads of
Government Meeting that other members of the Commonwealth of Nations would
undertake the necessary changes to their laws. 30 This would be consistent with the
convention set out in the preamble to the Statute of Westminster. 31

Commonwealth legislation changing the law of succession

If Australia were requested to change its law concerning the succession to the Crown, in
conformity with the United Kingdom and other countries with the same head of state,
the most sound constitutional basis for such legislation would be s 51(xxxviii) of the
Commonwealth Constitution. 32 It would have the virtue of involving the States as well
as ensuring that the Commonwealth Parliament had a sufficient head of power to enact
such legislation. This would involve the request and consent of the States which
maintain their own relationship with the Sovereign.

29

Report of the SCSG on the Extension of the Statute of Westminster to the States, June 1973: WASRO:
7011/1976/08.
30
One of the grounds for the UK Government seeking the withdrawal of a Private Member’s Bill, the
Succession to the Crown Bill 2005 (UK), was that it could not proceed without consultation with other
countries which have the Queen as their head of state: UK, Parliamentary Debates, HL, 14 January
2005, col 510-11, per Lord Falconer of Thornton, Lord Chancellor. See also the Succession to the Crown
(No 2) Bill 2005, which lapsed upon prorogation.
31
See also, Bogdanor, above n 10, p 269. Note, however, some dissent amongst UK officials as to
whether this statement in the preamble of the Statute of Westminster established a convention:
Memorandum by Dr Hay, Research Dept, FCO, to Mr Upton, FCO, 24 July 1980: UKG FPA 012/1/80
Prt B.
32
Other possible heads of power for unilateral Cth legislation include s 51(xxix), an implied ‘nationhood’
power or s 2(2) of the Statute of Westminster 1931 (Imp), all of which are dubious in their application. R
T E Latham has expressed doubts about whether s 2 of the Statute of Westminster granted Dominion
Parliaments power to pass legislation affecting the succession to the Throne: R T E Latham, The Law
and the Commonwealth (OUP, London, 1949), p 618. Note also the argument by Selway J that ‘any
attempt by the Commonwealth Parliament unilaterally to vary the constitutional arrangements for the
States [concerning succession] must necessarily breach section 106 of the Constitution and Melbourne
Corporation principles’: B M Selway, ‘The Constitutional Role of the Queen of Australia’ (2003) 32
Common Law World Review 248, at 272. See also: Campbell, above n 12, at 68-9; Freeman, above n 9,
Prt 2 (2001) 4(3) CLPR 41, at 41-45; Constitutional Commission, above n 24, para 2.162; Zines, above n
24, pp 30-1; and M Stokes, ‘Are there Separate Crowns?’ (1998) 20 Syd LR 127, at 129-30.
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If such a course were followed, it would also be prudent to make an amendment to the
Australia Acts 1986 to ensure that the Sovereign in relation to the States and the
Commonwealth remained the same person, given the ambiguity that surrounds the
status of the ‘Queen of Australia’. This could be done by using the procedure under s
15(1) of the Australia Acts at the same time as s 51(xxxviii) of the Commonwealth
Constitution.

Such an amendment, if in conformity with a change to the law of succession in the
United Kingdom, would not risk any inconsistency with covering clause 2 of the
Commonwealth of Australia Constitution Act, as the Sovereign in relation to Australia
would continue to be the person who succeeds to the sovereignty of the United
Kingdom. Covering clause 2 could, however, also be amended through the use of s
15(1) of the Australia Acts 1986 at the same time.

State law changing the law of succession

The Australia Acts 1986 conferred on the State Parliaments the power to repeal or amend
laws applying to them by paramount force. Sub-section 2(2) also extended the States’
legislative power to include ‘all legislative powers that the Parliament of the United
Kingdom might have exercised before the commencement of this Act for the peace, order
and good government of that State’. This would presumably include laws concerning the
identification of the Sovereign of the State.

However, two questions arise at this point. The first is whether the ‘Queen’ referred to in
State Constitutions is the ‘Queen of Australia’ or whether the Queen has a separate
capacity with respect to each State.33 If it were the ‘Queen of Australia’ then a State
would have no capacity to amend laws concerning the manner in which that office is filled,
as this would be beyond the State’s legislative capacity (because it would affect the
Commonwealth and other States). The States could, however, enact laws requesting the
Commonwealth Parliament to enact a law concerning succession, pursuant to s 51(xxxviii)
of the Commonwealth Constitution.

33

This issue is discussed below.
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If Her Majesty acts in a separate capacity as Queen of each State, then a further question
arises as to whether the State Parliament has the legislative power to amend the laws of
succession to that office. The power granted by s 2(2) of the Australia Acts is expressly
made subject to the Commonwealth of Australia Constitution Act and the Commonwealth
Constitution.34 It is possible that an implication could be drawn from covering clause 2 in
the Commonwealth of Australia Constitution Act or the references to the Queen in the
Commonwealth Constitution, that this must be the same physical person who is Queen in
relation to the States (albeit acting in a different capacity).

A further issue arises in relation to the application of the Australia Acts 1986. On the one
hand, as discussed below, the requirement in s 7 that the Queen act on the advice of the
State Premier with respect to matters concerning the State, may suggest the establishment
of a separate Crown in relation to the State. On the other hand, although the Australia Acts
1986 do not refer to the ‘Queen of Australia’, as noted above the references to ‘Her
Majesty’ in the Australia Act 1986 (Cth) may be interpreted in accordance with other
Commonwealth laws as referring to the Queen of Australia. As long as the Queen is the
same physical person, regardless of the capacity in which she acts, the ambiguity in
these references to Her Majesty does not cause any practical problems. However, if a
State purported to amend the law of succession in relation to the person who performs
the constitutional functions respecting the State described in s 7 of the Australia Acts
1986, there would be an interesting argument as to whether such a law was repugnant
to, or inconsistent with, each of the Australia Acts 1986.

Regency and Counsellors of State

Although there has been no formal change to the law of succession to the throne since
1936, the Regency Act 1937 (UK) gives rise to particular problems. It was enacted to
provide for the exercise of the monarch’s functions during the monarch’s minority,
incapacity or absence. Whether the Regency Act 1937 (UK) applies to the

34

Note also that s 5 provides that s 2 does not operate to give force or effect to a provision that is
repugnant to the Statute of Westminster. Query whether a State law concerning succession to the throne
would be ‘repugnant’ to the Statute of Westminster to the extent that it was inconsistent with its
preamble?
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Commonwealth and the States remains unclear. 35 The Act itself does not expressly
declare its application to the Dominions, but reference is made in s 2(2) to the Privy
Council communicating a declaration of the incapacity of the monarch to the
Dominions. This might be because the Act was intended to apply to the Dominions, or
because the Dominions needed to be made aware that the monarch was incapacitated so
they could make their own legislative arrangements. The question was discussed in the
House of Commons during the debate upon the Regency Bill, but the position was left
unclear with the Attorney-General noting that the Dominions had agreed to the passage
of the Bill and that the exact effect of that Bill upon them was a matter for the
Dominions to consider. 36

The result of this ambivalent approach is continuing uncertainty as to the application of
the Regency Act in relation to the Australian States. 37 Bogdanor has contended that
neither a Regent nor Counsellors of State have any power in relation to the government
of any other jurisdictions where the monarch is also head of state. He observed that it
‘is for the other Commonwealth countries to make such provision for the minority or
incapacity of the sovereign as they think suitable’. 38 On the other hand, the NSW Law
Reform Commission concluded that the Regency Act 1937 (UK) applied by paramount
force to the States, as well as applying to the Commonwealth. 39

There was uncertainty also within the British Government as to whether Counsellors of
State, who fulfilled the monarch’s functions when he or she was out of the country on
tour, could assent to reserved State Bills. 40 From the 1940s at the latest, the view was

35

As the Commonwealth had not yet adopted the Statute of Westminster, s 4 of the Statute did not apply,
so there was no need to declare the Commonwealth’s request or consent. The uncertainty concerning the
status of the Regency Act is discussed in: T P Fry, The Crown, Cabinets and Parliaments in Australia
(University of Qld, Brisbane, 1946), p 6.
36
UK, Parliamentary Debates, HC, 4 February 1937, col 1853. See also the discussion of the issue in the
1935 Dominions Conference, discussed in: Twomey, above n 7, p 588.
37
Note that the Regency Act 1937 (UK) is considered not to apply to Canada because it was enacted after
the Statute of Westminster 1931 (UK), which took immediate effect in Canada: P W Noonan, The Crown
and Constitutional Law in Canada, (Sripnoon Publications, Calgary, Canada, 1998), p 43.
38
Bogdanor, above n 10, pp 49-50.
39
NSWLRC, above n 28, para 167.
40
Note also a Canadian view that the appointment of Counsellors of State falls within the prerogative,
and that the Queen of Canada could therefore appoint Counsellors of State to fulfill her Canadian
constitutional functions: Noonan, above n 37, p 45.
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taken that Counsellors of State should only deal with United Kingdom business. 41 In
1954 when State Bills were reserved for the Queen’s assent after she had left the United
Kingdom to tour the Commonwealth, the Assistant Legal Adviser in the
Commonwealth Relations Office advised that it was ‘doubtful whether the Counsellors
of State were empowered under the Regency Acts 1937 to 1953 and the Letters Patent of
20th November 1953 to signify the Royal Assent.’ 42 The State Governments were then
advised that the Bills could either be held until the Privy Council meeting following the
Queen’s return to London or Her Majesty could give her assent to the Bills at a Privy
Council meeting held in Canberra on 17 February 1954. 43 A Tasmanian Bill was held
over for assent for the same reason in 1959 while the Queen was away on tour 44 and the
view that Counsellors of State could not act in any way in relation to Commonwealth
countries other than the United Kingdom was reinforced again in 1969 in a letter from
the Queen’s Private Secretary to the Foreign Office, and accepted as ongoing practice in
1985. 45

Curiously, however, there appear to be at least two occasions upon which this practice
was not followed. The first involved an amendment to the South Australian Letters
Patent on 28 April 1970 concerning the remission of sentences, which was executed by
the Queen Mother and the Prince of Wales as Counsellors of State. 46

The second, more important occasion, was in 1977 when the Constitution Act
Amendment Bill 1977 (Qld), was reserved for the Queen’s assent, which was signified
by the Queen Mother and Princess Anne as Counsellors of State on 9 March 1977,
while the Queen was visiting Australia. It appears that no consideration was given to
whether such action was valid. Even if the Regency Act 1937 applied to the
Commonwealth and the States (which in itself is doubtful) on the ground that it was

41

Letter from UK PM’s Office, No 10 Downing St, to the Hon Sir A Napier, Office of the Lord
Chancellor, 17 October 1945: PRO: LCO 2/3372. It noted that the same view had been taken in relation
to the last two overseas tours of the King.
42
UK, CRO, ‘Australian States: Royal Assent to Reserved Bills’, 1954: PRO DO 35/5071.
43
The SA and Qld Bills were held over until the Queen’s return, but the Tas Bill, being urgent, was dealt
with in Canberra.
44
Memorandum by Sir C Dixon, CRO, to Sir R Hone, FCO, 9 July 1959; and CRO, ‘Counsellors of
State’, October 1959: PRO DO 35/5071.
45
Draft Memorandum by the PS to the Foreign Secretary, to Mr R Fellows, BP, December 1985: UKG
FPA 012/1/85 Prt H.
46
Letters Patent, 28 April 1970: PRO: FCO 24/698.
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enacted before the Statute of Westminster came into force, the Queen Mother, as such,
was not included in the original Regency Act 1937 as a possible Counsellor of State, and
was only permitted to take up such a role by the Regency Act 1953 (UK), which clearly
did not apply to the Commonwealth of Australia because there was no recital stating
that it did so apply and it was enacted after the Commonwealth had adopted the Statute
of Westminster. Accordingly, it would not have been legally valid for the Queen
Mother to act as a Counsellor of State in fulfilling the Queen’s functions as Queen of
Australia. However, the question still arises as to whether the 1953 amendment to the
Regency Act 1937 applied to the States. The High Court, in Bistricic v Rokov concluded
that a 1958 British Act that amended the Merchant Shipping Act 1894 did not apply to
the States because it was not expressed to do so and no necessary intendment to so
apply the Act could be discerned. 47 The same argument could be made in relation to
the Regency Act 1953 (UK), which does not expressly apply to the States, and does not
appear necessarily intended to do so.

While it must be remembered that it was the ‘Queen of the United Kingdom’ that had
the power to assent to State reserved Bills, rather than the ‘Queen of Australia’ or the
Queen of a particular State, and the Regency Act 1953 no doubt applied in the United
Kingdom to the functions of the Queen of the United Kingdom, there must be doubt as
to whether, at least as a matter of Queensland law, the assent given to the Constitution
Act (Amendment) Act 1977 (Qld) by the Queen Mother and Princess Anne as
Counsellors of State was in fact valid. 48

Since the enactment of the Australia Acts 1986 the Queen no longer acts as Queen of
the United Kingdom when performing State functions. Accordingly, it would no longer
be valid, if it ever had been, for Counsellors of State to fulfill the Queen’s functions
with respect to the Australian States or the Commonwealth. If the situation arose where
the Queen was absent or incapacitated for a long period of time, and there was a need
for the Queen to exercise powers in relation to Australia (such as the appointment of a
Governor or the Governor-General), then legislation would have to be enacted to confer
47

Bistricic v Rokov (1976) 135 CLR 552.
See also the additional (and probably incorrect) argument that the Regency Act 1953 (UK) did not bind
the States because there was no declaration of Commonwealth consent (and no such consent given) as
required by s 4 of the Statute of Westminster. This argument is based upon the view that in s 4 ‘the law of
that Dominion’ includes State laws. See Chapter 3 concerning this argument.

48
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power on the Counsellors of State or any Regent to exercise those powers with respect
to Australia.

While Commonwealth legislation might be sufficient to confer on a Regent or
Counsellors of State the power to fulfill the functions of the Queen with regard to
Commonwealth matters 49 it is unlikely that the Commonwealth Parliament could
legislate unilaterally in relation to the Queen’s State functions. 50 As s 7 of the Australia
Acts 1986 expressly confers powers on the Queen, it is arguable that any change to
allow her functions to be performed by a Regent or Counsellors of State would involve
an amendment to the Australia Acts, requiring Commonwealth legislation at the request
of all the States. 51

Identifying the correct manifestation of a divisible Crown

As long as the Crown remained indivisible, there was no question of identifying the
capacity in which the Sovereign acted. He or she always acted upon the advice of
British Ministers of State. However, as the Dominions became more independent and
the Crown became recognized as being divisible, 52 this became an important issue. In
discussions of divisibility, it must be remembered that although the ‘Queen’ is a person,
the constitutional references to the ‘Queen’ are in fact made to the ‘office’ rather than
the person. 53 It is this office that is divisible, resulting in the Queen acting in different
capacities according to the office in which the action is taken.

49
Such a legislative power might be based upon the ‘nationhood’ power as discussed by the High Court
in Davis v Commonwealth (1988) 166 CLR 79, per Mason CJ, Deane and Gaudron JJ at 94-5. Query,
however, whether such legislation would be consistent with covering clause 2 of the Commonwealth of
Australia Constitution Act 1900. Note also the recommendation of the Constitutional Commission that an
express power be conferred upon the Commonwealth Parliament with respect to regency: Constitutional
Commission above n 24, para 2.166.
50
Apart from a possible conflict with s 7 of the Australia Acts, the Commonwealth’s legislative power to
interfere with State constitutional matters is limited by implication: Melbourne Corporation v
Commonwealth (1947) 74 CLR 31; and Austin v Commonwealth (2003) 215 CLR 185.
51
A referendum to amend the Cth Constitution giving the Cth Parliament legislative power to deal with
the subject may also suffice. See s 15(3) of the Australia Acts 1986 and the arguments concerning its
effectiveness discussed in Chapter 6.
52
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statements of the 1930 Imperial Conference.
53
Shaw v Minister for Immigration and Multicultural Affairs (2003) 218 CLR 28, per Gleeson CJ,
Gummow and Hayne JJ at [14].
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Royal Style and Titles

Prior to the enactment of the Statute of Westminster, the royal style and titles were
determined in the United Kingdom, although changes to them were the subject of a
degree of consultation. In 1901, the self-governing colonies such as Australia and
Canada were consulted on the royal style and title of Edward VII. 54 In 1926 changes to
the royal style and titles were negotiated through the forum of the Imperial Conference
of that year. 55 The formal alteration of the King’s title took place by way of a
proclamation made under the authority of the Royal and Parliamentary Titles Act 1927
(Imp) which applied throughout the Empire. 56 The change in title was declared in
Australia by way of Proclamation. 57

The practice of consultation was preserved and extended in the preamble to the Statute
of Westminster 1931. It provided that it was a convention that changes to the royal style
and titles required the assent of all Parliaments of the Dominions as well as the
Parliament of the United Kingdom. The legislative involvement of Australia was first
required in 1947 when the title of ‘Indiae Imperator’ and ‘Emperor of India’ was
excluded from the royal style and titles, consistent with the Indian Independence Act
1947 (UK). It was achieved in Australia by the enactment of the Royal Style and Titles
Act (Australia) 1947 (Cth).

The question of the King’s royal style and title was raised again in 1947 when Eire
ceased to be a member of the Commonwealth. At the Commonwealth Prime Ministers’
Conference in 1949, it was tentatively agreed that the King’s royal style and title could
be different in relation to each country within the Commonwealth but with common
elements. The discussion included a desire on the part of countries including South
Africa, Ceylon and Pakistan to remove the references to the ‘Grace of God’ and
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Correspondence relating to the Proposed Alteration of the Royal Style and Titles of the Crown – Cd
708, British Parliamentary Papers, 1901. See also: Royal Titles Act 1901 (Imp).
55
See Nicolson’s interesting discussion of how the title agreed to at the Imperial Conference was altered
by ‘gremlins’ in press reports and the revival of discarded expressions: Nicolson, above n 17, pp 483-4.
56
The title was: ‘George V, by the Grace of God, of Great Britain, Ireland and the British Dominions
beyond the Seas King, Defender of the Faith, Emperor of India’.
57
See Cth, Government Gazette, 30 June 1927, p 1439.
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‘Defender of the Faith’. It was suggested that they be replaced by a phrase such as ‘by
the Will of the People’. 58

The issue was not resolved until 1952 with the accession of Elizabeth II to the throne.
At the time, Commonwealth countries each independently issued their own
proclamations, giving her a number of different, uncoordinated titles.59 It was agreed
amongst Commonwealth countries that a common title should be adopted, with the
possibility of local variations. There was disagreement, however, as to whether the
word ‘Queen’ should be before the name of the relevant country, or at the end. The
Canadian Government expressed the view that it should be before the name of the
country. It considered that the title ‘Queen of Canada’ more clearly brought out the
Queen’s relationship with Canada than if the word ‘Queen’ followed at several removes
after the name of the country. 60 South Africa agreed with Canada on the position of the
word ‘Queen’.

A different view was taken in Australia. First, the Cabinet decided on 4 August 1952
that its preference was for a single title to be given to the Queen in all Commonwealth
countries in order to show the unity of the Commonwealth. 61 If this were not
acceptable, its second preference was for a title that referred both to the United
Kingdom and the relevant Commonwealth country, with references to the ‘Grace of
God’ and ‘Defender of the Faith’ being optional, but proposed for inclusion by the
Australian Government. 62 The Commonwealth Government opted to place the word
‘Queen’ at the end of the list of her realms, in the traditional manner. The reason that it
wished to include the reference to the United Kingdom was primarily because of the
reference in covering clause 2 in the Commonwealth of Australia Constitution Act 1900
(Imp) which defined the ‘Queen’ as including Queen Victoria’s heirs and successors ‘in
the sovereignty of the United Kingdom’. It was therefore considered necessary to refer
to the sovereignty of the United Kingdom in her formal title with respect to Australia. 63
58

Extract from the Minutes of the Sixth Meeting of Prime Ministers held at 10 Downing Street on 27
April 1949. NAA: A462/821/3/1.
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See, eg: Cth, Government Gazette, 8 February 1952, p 1593.
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At a Commonwealth Economic Conference in London in December 1952 it was agreed
that each member country of the Commonwealth ‘should use for its own purposes a
form of the Royal Style and Titles which suits its own particular circumstances but
retains a substantial element which is common to all’. 64 The common element was to
be ‘Queen of Her other Realms and Territories and Head of the Commonwealth’. In a
press release of 12 December 1952, it was announced that the Conference had agreed
that all the Commonwealth countries concerned would take ‘such action as is necessary
in each country to secure the appropriate constitutional approval for the changes now
envisaged’. The Queen would then be advised to exercise her prerogative 65 by the issue
of a proclamation giving effect to such changes in her title as were recommended.
Of the Commonwealth countries represented, it was announced 66 that Canada, 67
Australia and New Zealand 68 all proposed to use a title that referred to the United
Kingdom, included ‘Defender of the Faith’ and placed the word ‘Queen’ after the
reference to Her Majesty’s ‘other Realms and Territories’ in the traditional style. South
Africa, 69 Pakistan 70 and Ceylon 71 all proposed to remove the title ‘Defender of the
Faith’ and the reference to the ‘Grace of God’. Wheare observed that while the reason
for the removal of these Christian references was obvious in the non-Christian nations
of Pakistan and Ceylon, the South Africans removed them for the political reason that
they wanted to stress that the Queen held her title by act of Parliament rather than by
‘Grace of God’. 72
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Preamble to the Royal Style and Titles Act 1953 (Cth). See also: K C Wheare, The Constitutional
Structure of the Commonwealth (Clarendon Press, Oxford, 1960), p 166; and S A de Smith, ‘The Royal
Style and Titles’ (1953) 2 ICLQ 263, at 269.
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the authority of legislation: de Smith, above n 64, at 271.
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Toronto Law Journal 83, at 85-6.
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South Africa and Ceylon did not refer to the United Kingdom, making Her Majesty
‘Queen of [South Africa/Ceylon] and her other Realms and Territories’. S A de Smith
observed that one can infer from the omission of reference to the United Kingdom that
allegiance was deemed to be owed to the Queen as a ‘legal person distinct from the
capacity she occupies as Queen elsewhere.’ He concluded that to this extent ‘the
Crown has been nationalized by a process of juristic parthenogenesis’. 73

Pakistan, in contrast, proposed to refer to Her Majesty as ‘Queen of the United
Kingdom’ without any reference to Pakistan. Wheare suggested that Pakistan wanted a
generic title for the Queen while it was debating whether or not to become a republic.74

The Royal Style and Titles Bill 1953 (Cth) was passed by the Commonwealth
Parliament soon after the enactment of the Royal Titles Act 1953 (UK). The
Commonwealth Bill was reserved for royal assent because, in the opinion of the Prime
Minister, it would be ‘gracious’ to do so, even though it was legally unnecessary. The
Solicitor-General, Professor K Bailey, noted that on former occasions when an
Australian Bill was reserved by the Governor-General for the Sovereign’s pleasure, the
advice to assent to the Bill was given to the Sovereign by the Privy Council at
Westminster. He noted that this was now an inappropriate procedure in light of the
existing constitutional position of Australia. 75 Arrangements were accordingly made
for the Bill to be sent directly to the Queen, rather than through the Foreign Office,
accompanied by advice from the Prime Minister of Australia.

Amongst other things it assented to the adoption by Her Majesty of other styles and
titles in relation to her other realms and territories. It also provided for Her Majesty to
make a proclamation appointing and declaring her new style and title in relation to
Australia which was:

Elizabeth the Second, by the Grace of God of the United Kingdom, Australia
and Her other Realms and Territories Queen, Head of the Commonwealth,
Defender of the Faith.
73

S A de Smith, The New Commonwealth and its Constitutions, (Stevens & Sons, London, 1964), p 17.
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Despite its earlier insistence on describing the Queen as ‘Queen of Canada’, the
Canadians opted for a title referring to Elizabeth the Second, by the Grace of God, of
the United Kingdom, Canada, and Her other Realms and Territories, Queen, Head of
the Commonwealth, Defender of the Faith.’ In the debate upon the Bill, the Canadian
Prime Minister observed:

Her Majesty is now Queen of Canada but she is the Queen of Canada because
she is Queen of the United Kingdom and because the people of Canada are
happy to recognize as their sovereign the person who is the sovereign of the
United Kingdom. It is not a separate office… it is the sovereign who is
recognized as the sovereign of the United Kingdom who is our sovereign… 76

The Queen’s royal style and titles were re-considered by the Whitlam Government in
early 1973. Sir John Bunting, the Secretary of the Prime Minister’s Department, cabled
the Queen’s Private Secretary, Sir Martin Charteris in 1973 advising him of the changes
that Mr Whitlam wished to raise with the Queen concerning her royal style and title,
when they met in April 1973. Mr Whitlam wished to remove both the reference to the
‘United Kingdom’ and ‘the Second’ from Her Majesty’s title, and discuss the possibility
of also removing ‘by the Grace of God’ and ‘Defender of the Faith’.77 He also wanted
to replace ‘Elizabeth II’ on coins with ‘Elizabeth’, as there had never been two Queens
named Elizabeth in relation to Australia. 78

At their meeting in 1973, Her Majesty agreed to drop the references to the United
Kingdom and to ‘Defender of the Faith’ from her title. 79 As was noted by the Foreign
Office, these parts of her title were not used in most Commonwealth nations and it
would bring Australia into line with them. 80 However, the Queen insisted on
maintaining ‘by the Grace of God’ in her title as it was ‘important to her’, as well as her
76

Canada, Parliament Debates, HC, 3 February 1953, p 1566. See also: Wheare, above n 64, p 167.
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title as ‘Elizabeth The Second’. 81 Sir Martin Charteris noted that ‘to drop “The
Second” might have reactivated the row of twenty years ago with Scotland’. 82 Mr
Whitlam agreed to maintain these elements.

After this meeting, Sir Martin Charteris met with Sir John Bunting and agreed upon the
following formula for the royal style and title, as a consequence of the meeting:

Elizabeth the Second, by the Grace of God of Australia and Her other realms
and territories Queen, Head of the Commonwealth.

It is interesting to note that there did not appear to have been any discussion about the
movement of the word ‘Queen’ to make Her Majesty ‘Queen of Australia’, nor any
suggestion that this could be taken as giving Her Majesty any different status to that
which she already held with respect to Australia.

Sir Martin Charteris also noted that the Royal Style and Titles Act 1953 (Cth) had been
reserved for the Queen’s approval and she would want that to occur again. She would
also want to sign the resulting proclamation. Accordingly, the Royal Style and Titles
Act 1973 (Cth) was reserved for the Queen’s pleasure. It set out the assent of the
Parliament to the adoption of Her Majesty ‘for use in relation to Australia and its
Territories’ of the Style and Titles set out in the Schedule and for the issue by Her
Majesty of a Royal Proclamation for that purpose. The title set out in the Schedule is:

Elizabeth the Second, by the Grace of God Queen of Australia and Her other
Realms and Territories, Head of the Commonwealth.
Her Majesty made that proclamation on 19 October 1973, when present in Australia.83
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The application of the Royal Style and Titles Act 1973 to the States

The Commonwealth Government took the view that its power to enact legislation
dealing with the royal style and titles was derived from the following sources:

(i)

The Statute of Westminster 1931 as adopted by the Australian Parliament
in 1942 in its character as a basic constitutional instrument modifying
and extending the Constitution Act of 1900;

(ii)

An inherent power of the Commonwealth to provide for matters
essentially involved in its existence as a self-governing Dominion under
the Sovereignty of the Queen within the Commonwealth of Nations;

(iii)

The incidental powers conferred on the Parliament by section 51(xxxix)
of the Constitution in relation to such provisions as sections 1 and 61;
and

(iv)

Possibly the external affairs power conferred by section 51(xxix). 84

In the second reading speech to the Royal Style and Titles Bill 1973, Mr Whitlam,
noted:

It is appropriate that such a change be made with the consent and approval of
both of the Houses of the Parliament. It is they which, with Her Majesty, are
able to express in form of law the appropriate description of the constitutional
position of the Queen. I add that the royal style and titles as laid down in our
legislation apply also in the States. 85

This comment is of interest both for the ambiguity of the ‘description of the
constitutional position’ in law and its purported application to the States. Clearly the
stream may not rise higher than its source, 86 so the Parliament has no power in law to
define constitutional terms. Its definition could only be valid to the extent that it

84
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reflected the existing constitutional position. It could not effect a change to that
constitutional position.

Further, it should be noted that although the Commonwealth Parliament legislated to
approve the adoption of a new royal style and title by the Queen, it was by a prerogative
act of the Queen that the title was actually adopted. 87 This meant that if a State were to
legislate concerning the royal style and title of the Queen, its legislation might be
inconsistent with a prerogative act of the Queen, rather than Commonwealth legislation.
The issue arose because both Western Australia and South Australia had already
legislated in relation to Her Majesty’s royal style and titles. 88 Concern was expressed
by the Commonwealth Attorney-General’s Department in 1973 as to whether the States
would adjust their legislation to reflect the new title of Her Majesty. 89 However, both
States made the relevant changes to the royal style and title applicable in the State, to
make it consistent with the Commonwealth title, so the issue was not tested. 90

Although the change in the Queen’s title to ‘Queen of Australia’ was of a formal, rather
than a substantive, nature, it was still used by the Whitlam Government as a ground for
its arguments that all communications between the States and the Queen be channeled
through the Commonwealth Government and that only Commonwealth Ministers could
advise the Queen in relation to matters concerning Australia (including matters
concerning the States). The British Cabinet rejected both propositions, deciding that as
long as the United Kingdom held a constitutional role in relation to the States,
communications should be channeled through the Secretary of State who had a
continuing right to advise the Queen in relation to State matters. 91 Professor O’Connell
described the Whitlam Government’s actions as an ‘attempt to seize the royal
prerogative in state matters’ which failed. 92
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The Queensland Government highlighted its concerns about the manipulation of the
royal style and titles in this way by seeking a Privy Council advisory opinion on the
issue. As discussed in Chapter 4, the legislation supporting this application was struck
down, and Queensland did not proceed further with the issue.
Is the monarch Queen of each State? 93

While most commentators seem to shy away from this question, as it is associated with
State parochialism, the question of whether the Queen’s relationship with a State is
separate from her relationship to the Commonwealth of Australia is important,
particularly when considering how Australia could become a republic at both the State
and Commonwealth levels.

The issue is obscured in Australia by:

1. uncertainty as to the criteria for the establishment of a separate Crown;
2. the application of these criteria to the States within a federation; and
3. nomenclature.

The divisibility of the Crown

The first difficulty is establishing what is meant by a separate Crown and the criteria for
identifying its establishment. The notion of an ‘indivisible Crown’ was first challenged
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in the late 1920s. 94 The Report of the Imperial Conference of 1926 stated that the
Governor-General was no longer ‘the representative or agent of His Majesty’s
Government in Great Britain or of any Department of that Government’. 95 The
severance of the connection between the Governor-General and the British Government
left open the question of who then advised the King in relation to Dominion Affairs. 96
There was even a suggestion that the King might have to act on his own initiative. 97
The issue was clarified to some extent by the 1930 Imperial Conference. It concluded
that the Ministers who tender and are responsible for advice to His Majesty are the
Ministers in the Dominion concerned. 98

Some regarded the status of the Crown in relation to the Dominions as akin to the
personal union of Crowns of which there were previous examples, such as the union of
the English and Scottish Crowns from 1603-1707 and the union of the Crowns of
Britain and Hanover from 1714-1837. This view permitted the Dominions to be
regarded as independent sovereign states. 99 Others rejected the idea that the Crown had
become divisible and repudiated the notion that there was a personal union of Crowns in
the one King. 100
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Uncertainty remained as to what was meant by a separate Crown. At the 1930 Imperial
Conference, a memorandum prepared by Australia objected to the use of different seals
by Dominions to seal constitutional acts performed by the King in relation to that
Dominion. The Commonwealth Government sought to preserve the use of the Great
Seal for all Dominions. The argument was that:

The King is not separately the King of each Dominion but is the common King
of all the Dominions. The use of six different seals would suggest six different
Crowns, and would obviously tend to derogate from the fundamental principle
of the unity of the Crown. 101

In contrast, South Africa took the view that the members of the Commonwealth of
Nations were linked by common allegiance to the King in whom were united several
separable Crowns. 102 The Statute of Westminster itself referred not to a common
Crown but to a ‘common allegiance’.

The divisibility of the Crown became manifest during the abdication crisis of 1936.
South Africa took the view that the throne passed to the Duke of York upon Edward
VIII signing the Instrument of Abdication on 10 December 1936. In the United
Kingdom, Canada, Australia and New Zealand, the succession occurred on 11
December, when the relevant legislation was passed by the Westminster Parliament and
came into force. In the Irish Free State, the change did not occur until 12 December
1936, when Irish legislation was passed and came into effect. Thus, from 10-12
December 1936 the divisibility of the Crown extended as far as different Kings. 103 The
differences in the views of the Dominions as to the divisibility of the Crown also
manifested themselves in the attitude taken to the King’s declaration of war in World
War II. While Australia took the view that once the King declared war Australia was
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necessarily at war, other Dominions such as Canada and South Africa made their own
decisions to declare war and the Irish Free State remained neutral. 104

Brookfield has observed that ‘there has never been legislation dividing the Imperial
Crown into a plurality of Crowns’ and that the basis for the divisibility of the Crown ‘is
simply “constitutional usage and practice”’.105 What is meant by the divisibility of the
Crown is that the monarch acts in a different capacity, pursuant to the advice of
responsible Ministers in a particular polity, in performing acts in relation to that
polity. 106 A separate ‘Crown’ was therefore established in relation to the
Commonwealth of Australia by 1930. 107

Others have argued that a separate Crown was established upon Australia becoming an
independent nation. 108 A similar argument was rejected by the English Court of Appeal
with respect to Canada in R v Secretary of State for Foreign and Commonwealth
Affairs; ex parte Indian Association of Alberta. 109 In that case it was argued that the
British Crown remained responsible for treaties made between the Crown and Canadian
Indians, because Canada was not yet completely independent of the United Kingdom, as
the ‘patriation’ of the Canadian Constitution had not yet occurred. The Court held that
104
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the Crown was divisible and separate in relation to Canada regardless of its degree of
independence from the United Kingdom. For May LJ the divisibility of the Crown
derived from the fact that the Crown acted upon the advice of the responsible Ministers
of different territories, rather than questions of independence. 110 Kerr LJ stressed that
the divisibility of the Crown was not dependent upon the ‘independence’ of the
government concerned from the United Kingdom 111 and Lord Denning MR attributed
the establishment of ‘separate and divisible’ Crowns to the Imperial Conference of
1926, 112 rather than any later establishment of independence. Higgins J, in R v Scott,
took a similar view, arguing that ‘the Crown in right of a State is not only a reference to
a different body politic but also a reference to a different, or potentially different office
of sovereign’, although he accepted that under one of those Crowns a new subordinate
body politic could be created, such as the Australian Capital Territory, which would be
subject to the same Crown as the dominant body politic. 113

There are two major problems involved in the argument that a separate Crown is only
established once the polity to which it belongs has become independent. The first is
identifying what is meant by ‘independence’ and when it was achieved. In Australia,
this problem has vexed the High Court. 114 This is because independence could be
associated with at least three different points in Australia’s constitutional evolution:

1. the point at which Australia achieved the power to obtain its complete
independence from the United Kingdom, which was arguably 1931;115
2. the point at which Australia became internationally recognized as a ‘nation’ and
asserted her independent nationhood, which occurred gradually during the
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1930s and 1940s (for example, through the exercise of independent powers to
enter into treaties and declare war); 116 and
3. the point at which full judicial, legislative and executive independence from the
United Kingdom was claimed and exercised, which occurred in 1986 with the
enactment of the Australia Acts 1986. 117

Further, no single date will provide a complete answer for each constitutional question
concerning independence. Different developments in Australia’s evolutionary
development will be relevant for the interpretation of different constitutional terms,
such as ‘foreign power’, ‘subject of the Queen’ or ‘alien’. 118 The date at which the
United Kingdom became a ‘foreign power’ may well be different to that at which
Australians became subjects under a separate Australian Crown. 119 Dates concerning
citizenship legislation will have a relevance to the meaning of ‘alien’ that they do not
otherwise have to questions of ‘independence’. 120

The second problem is that it is clear that the transformation in the role of the Crown
has preceded independence. While one might struggle to identify what is meant by
‘independence’ and when it occurred in relation to Australia, there is ample evidence of
the fact that from 1930 at the latest, the King or Queen when performing constitutional
acts in relation to the Commonwealth of Australia did so on the advice of
Commonwealth Ministers rather than British Ministers. This can be seen from
documentation such as letters patent, the appointment of the Governor-General and the
giving of assent to reserved laws. It is clear, therefore, that at that time there was a
116
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transformation in the role of the Crown, as the Sovereign acted in different capacities on
the advice of different sets of Ministers. How can one explain this transformation,
except to say that the Crown had become divisible and that the King or Queen was
acting in a different capacity, under a separate Crown, in relation to each relevant
polity? Whether or not that polity had achieved complete independence from the
United Kingdom, or international recognition as a sovereign state, is not relevant to the
capacity in which the King or Queen acted in performing constitutional functions in
relation to that polity. If this were not so, one might have to argue that until 1986 the
Queen, when performing constitutional acts in relation to the Commonwealth of
Australia, did so as Queen of the United Kingdom. 121 This is simply not the case.

The divisible Crown in a federation

The next difficulty that arises is how the notion of a separate Crown applies in relation
to the federal system established in Australia. Although at the time of federation the
Crown was still recognized as being indivisible, the federal system, while operating
under the Imperial Crown, accommodated separate Crowns in right of the States and the
Commonwealth, which could sue each other while still separately exercising the
prerogatives of the Crown. 122 The system was therefore conducive to subsequent
recognition of the divisibility of the Imperial Crown.

The Imperial Conferences of 1926 and 1930 at which the divisibility of the Crown was
recognized only addressed the relationship between governments at the national level,
and paid scant attention to the position of States or Provinces. The effect, however, was
to recognize the divisibility of the Crown within the federation by the establishment of a
separate Crown in relation to the Commonwealth of Australia and the retention of the
States as dependencies of the British Crown. This was the consequence of the fact that
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the monarch was advised in relation to matters at the Commonwealth level by
Commonwealth Ministers but at the State level was advised by British Ministers.
From 1930 to 1986 the federation accommodated different Crowns. 123 There was a
separate Crown in relation to the Commonwealth of Australia, but the States remained
under the Crown of the United Kingdom. This was the view firmly taken by the British
Government and the position taken in practice in constitutional dealings between the
Queen and the States. 124 Each constitutional act of the Queen in relation to a State was
undertaken by the Queen in the name of the Queen of the United Kingdom and pursuant
to the advice of British Ministers.

The fact that the States, being sub-national polities, remained under the British Crown
and the Commonwealth of Australia had a separate Crown might suggest that a separate
Crown could only be established for a nation rather than a sub-national polity. 125
Zines 126 and Winterton 127 have both argued that sovereignty is an attribute of
nationhood, so that the Queen can only be Queen of a nation, rather than a sub-national
entity. Thus Winterton has observed that there are ‘two pre-conditions for the existence
of separate “Crowns”: first, the monarch must be advised by separate Ministers
responsible to separate legislatures, and secondly, those Ministers must represent
independent nations.’ 128 However, as argued above, the issue does not appear to be one
of nationhood, independence or sovereignty, but rather whether as a matter of fact the
Queen acts in a different capacity in relation to the polity concerned.
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Even if sovereignty were a criterion for the existence of a separate Crown, it is arguable
that the States already held the requisite sovereign status. As H V Evatt has noted,
Privy Council decisions made it clear early in the twentieth century that within their
constitutional sphere, which is defined by reference to the subjects committed to their
charge, the Australian States ‘possess legal and constitutional authority which is of
precisely the same nature and quality as that of the central or Federal authority within
its lawful sphere.’ 129 Sovereignty is therefore distributed between, or shared by, the
Commonwealth and the States. 130 A similar view was expressed by the Westminster
Parliament’s Joint Select Committee on the Petition of Western Australia, which
concluded that the Commonwealth and the States were all sovereign within the ambit of
their respective powers. 131

The same view has been expressed more recently by members of the High Court.
Justice McHugh, in a number of judgments, has referred to the fact that the polities that
make up a federation are regarded as sovereign in their respective domains,132 and that
sovereignty is therefore divided on a territorial basis. 133 In John Pfeiffer Pty Ltd v
Rogerson, Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ observed that
‘sovereignty is shared between the Commonwealth and the member States of the
federation’. If sovereignty were required to support a separate Crown, then the
sovereignty held by each State within its own domain ought to be sufficient to meet this
requirement.

It may be the case, however, that the hurdle is set lower. As Lord Denning MR noted, a
‘separate and divisible’ Crown may be established in relation to ‘each self-governing
dominion or province or territory’. 134 The most obvious criteria for recognizing the

129

Evatt, above n 96, pp 204-5.
Broken Hill South Ltd v Commissioner of Taxation (NSW) (1937) 56 CLR 337, per Evatt J at 378; and
New South Wales v Commonwealth (1931) 46 CLR 155, per Evatt J at 220-1. Cf, however, Starke J at
184 and McTiernan J at 229, who concluded that States were not sovereign powers.
131
UK, ‘Report by the Joint Committee of the House of Lords and the House of Commons appointed to
consider the Petition of the State of Western Australia’, HC 88, British Parliamentary Papers, 1934-5,
Vol 6, p 613, at para 8.
132
Re Residential Tenancies Tribunal (NSW); Ex parte Defence Housing Authority (1997) 190 CLR 410,
per McHugh J at 451.
133
Austin v Commonwealth (2003) 215 CLR 185, per McHugh J at [207].
134
R v Secretary of State for Foreign and Commonwealth Affairs; Ex parte Indian Association of Alberta
[1982] 1 QB 892, per Lord Denning MR at 917. Note that at the time this judgment was handed down,
UK officials regarded the States as dependent territories of the Crown to which the notion of the
130

387
existence of a separate Crown would be the fact that the Queen, in performing her
constitutional role with respect to a sub-national polity, does so pursuant to the
Constitution of that polity and acts upon the advice of the responsible Ministers of that
polity.

Further, one must consider the historically unique relationship between the States and
the monarch. This relationship was established when the States were separate colonies,
and survived federation. As noted in Chapter 2, it was a deliberate decision of the
Constitutional Conventions of the 1890s not to adopt the Canadian system of having
Lieutenant-Governors appointed by, and subordinate to, the Governor-General. 135
Despite a number of attempts by the Commonwealth to make the States subordinate to
the Commonwealth in their relationship with the United Kingdom, 136 this never
occurred. The States deliberately maintained their separate relationship with the British
Crown, to the detriment of their independence from the United Kingdom, in order to
avoid the perceived greater evil of domination by the Commonwealth. This was
reflected in the final struggles with the Commonwealth in the negotiation of the
Australia Acts 1986, culminating in the agreement that Her Majesty would in future act
directly upon the advice of her responsible State Minister, being the Premier, when
performing acts in relation to the State.
While citizenship 137 and the ‘allegiance’ that is associated with it fall within the
legislative and executive powers of the Commonwealth, resulting in the allegiance of
Australians being held to the ‘Queen of Australia’, 138 this does not, of itself, demand
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that the Queen of Australia be ‘head of state’ of a State and perform constitutional
functions on behalf of the States. 139 This must certainly be the case, given that prior to
1986 Australians still owed allegiance to the Queen of Australia and held the nationality
of Australian citizens, yet the ‘head of state’ of each State was the Queen of the United
Kingdom.

British views as to the divisibility of the Crown in the Australian federation

In 1978-9 when the NSW Government first raised the prospect of legislation to provide
that the Queen was to be advised by State Ministers concerning the appointment of
State Governors, British officials responded that for the Queen to act on the advice of
Her State Ministers, she would have to become the Queen of each State. 140 The British
High Commissioner was asked to point out to the NSW Government that if the States
acquired the right to advise the Queen directly, they would be on an equal footing with
the Commonwealth Government ‘i.e. in a position equivalent to an independent
country’. This would affect the federal system and the United Kingdom could not
interfere in this way without the consent of the Commonwealth Government. 141

When considering the 1980 SCAG report, British officials again observed that to allow
the States to advise the Queen directly would transform them into ‘separate Realms’
with confusing implications for the status of the Commonwealth.142 It was not until
1984, however, that the issue of direct access to the Queen by State Premiers was
seriously proposed, resulting in detailed discussions between Buckingham Palace, the
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Foreign Office and the British Law Officers on the significance of this for the Queen.
The Queen’s Private Secretary, Sir Philip Moore, put the matter thus:

My position… is quite simply that I do not see how The Queen can be advised
that it would be constitutionally proper for Her to accept formal advice from the
Premier of a State which is not independent and of which She is not the
Sovereign. If you are contending that The Queen is Queen of the independent
State of Victoria, that is another matter, but I doubt whether you would wish to
go as far as this. If the Premier of Victoria is not Her Majesty’s Minister of an
independent country of which she is the Sovereign, then I fail to see how you
can argue that The Queen should accept his advice on any matter. 143

The same position had been expressed earlier in 1960 by the Queen’s Private Secretary,
Sir Michael Adeane, in relation to the Nigerian Constitution. The Nigeria
(Constitution) Order in Council 1960, which gave Nigeria independence, provided for
the Premiers of the Regions, having consulted the Prime Minister, to advise the Queen
upon the appointment of Governors of the regions. It was negotiated in 1959 without
the Palace being aware of its terms, and could not be changed once the Palace raised its
concerns. 144 Sir Michael Adeane observed that he had always understood that in a
federation the Federal Ministers were the Queen’s Ministers and the Ministers of any of
the component parts were not. Accordingly, it would be unconstitutional for the Queen
to receive advice from Regional Premiers. 145 British officials at the time argued that it
could not be ‘unconstitutional’ for the Queen to receive advice from Regional Premiers
as it was expressly provided for in Regional Constitutions. 146 There was also concern
that if the Palace’s objections became known, it would encourage movement towards a
republic. 147 The Palace became reconciled to the system, with Sir Michael noting that
at least the risk of conflicting advice was unlikely to arise because the Constitution
specified that it was the Premier alone who could advise the Queen and the Prime
143
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Minister would have no standing to do so. 148 This system lasted from 1960 to 1963
when Nigeria became a republic.

In 1984, when Buckingham Palace again raised concerns about whether the Queen
could constitutionally be advised by Ministers of the constituent parts of a federation,
the Foreign Office looked to the constitutional federal structure of Australia. Sir
Antony Acland, who was the Permanent Under-Secretary of State for the Foreign
Office, wrote to Sir Philip Moore noting that in a true federation, State Ministers can
just as much be Ministers of the country as Federal Ministers. He observed that the
States were not inferior in status to the Commonwealth and State Ministers were not
necessarily disqualified from advising the Crown on matters within their exclusive
competence. He concluded:

As we see it, the relationship of Her Majesty with the Government (or
Governments) of a country of which she is Queen is a matter of that country’s
domestic affairs. Australia as a whole is independent. When the United
Kingdom bows out, the Government of that independent country will comprise
all Australia’s Governments (Commonwealth and State) – in other words
‘independence’ and ‘sovereignty’ will not be the prerogative solely of
Commonwealth Ministers. 149

The Palace and the Foreign Office agreed to seek the advice of the Crown Law Officers
on the issue. The brief to the Crown Law Officers, prepared by the Legal Advisers to
the Foreign Office, set out the arguments in some detail. It first dealt with the nature of
the Australian federal constitutional division of powers and the fact that it would be
inappropriate for Commonwealth Ministers to advise Her Majesty on matters which
under the Constitution have nothing to do with Commonwealth Ministers, but rather are
within the authority of the States. The brief then went on to discuss the ‘independence’
and ‘sovereignty’ issue in the following terms:
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The non-independent status of the Australian States does not seem necessarily to
rule out the possibility of State Ministers being a constitutionally proper source
of advice on certain State matters. Although we have not had time to research
into the matter I should not be surprised if, in the course of the evolution
towards independent statehood of the old Dominions during the first half of this
century, there were instances of their Ministers acting in some constitutional
matters as if they were Ministers of an independent country even when its
international independence was still uncertain. Even if this is not so, the
essentially pragmatic way in which our constitutional law develops would not
seem to exclude a priori a novel solution to meet the special problems of a
particular country.

This is more especially the case in the present context where the nonindependent status of the Australian States is by no means clear cut. This may
be illustrated by the correspondence with the Law Officers in 1965 in which the
then Law Officers agreed that, in the context of proceedings against the State of
Victoria, it would be appropriate for a certificate to be issued to the effect that
for the purposes of a claim to immunity by Victoria in those proceedings, that
State was recognized by the British Government as a sovereign State, the
Governments of which were the Commonwealth Government and the State
Government. 150

The brief also commented that there was no comparable federal issue in any of Her
Majesty’s other Realms. It noted that State Ministers were appointed by the Governor
and were therefore not ‘Her Majesty’s Ministers’, 151 although if they were to advise the
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Queen directly, that might result in them being regarded as ‘Her Majesty’s
Ministers’. 152 This led to the following discussion of the effect upon the Crown of State
Ministers advising the Queen directly:

A development of this line of thought leads to the question what would be the
basis for the Queen’s status in relation to the States whose Ministers were able
to give Her direct advice? At present She has powers in relation to the States by
virtue of being Queen of the United Kingdom. Once She is divested of Her
United Kingdom role in the States, is She to be regarded as having certain
limited powers in relation to the States by virtue of Her position in right of the
(Commonwealth of) Australia, or by virtue of Her position in right of each of
the six States? The latter might seem to follow more naturally as a
straightforward succession to Her present role in this context in right of the
United Kingdom but could have wider constitutional implications than might be
desirable – either for Her Majesty or for Australians. It might therefore be
preferable, or even necessary, to seek to develop a concept that in relation to Her
limited powers in relation to the States She would, as in Commonwealth matters,
act in right of Australia, the federal division of powers in that country being
reflected in Australian arrangements whereby advice on certain exclusively
State matters comes from the only Ministers in that country competent for such
matters, namely State Ministers. 153

The British Attorney-General did not find it necessary to address these arguments in his
advice, but he noted that he found the above paragraphs on independence and the status
of the Crown, and the argument advanced in them, ‘wholly convincing’. 154 He also
agreed that ‘it might be preferable, or even necessary, to seek to develop a concept that
in relation to Her Majesty’s limited powers in relation to the States She would, as in
Commonwealth matters, act in right of Australia, the federal division of powers in that
152
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country being reflected in Australian arrangements…’ 155 There appeared to be an
acknowledgement amongst British officers and Ministers that the natural outcome of
direct access would be the creation of six new Crowns in relation to the States, but a
preference that instead the concept of a federal Crown be created.

While British officials and Ministers were prepared to address this issue, there was a
distinct reluctance to do so in Australia. When the British Legal Adviser, Mr Watts,
raised the issue in a meeting of Commonwealth and State officials, he reported back:

The Australians are wholly satisfied that the Queen in exercising her powers and
functions in relation to a State, will be acting as an Australian Queen, not as a
Queen of the United Kingdom. They prefer, however, not to be asked which
Australian Queen is involved – Queen of Australia or Queen of the State. There
are obvious differences of view out here. 156

The second reading speech on the Australia Bill 1986 in the Westminster Parliament
maintained a degree of ambiguity about the status of the Queen in relation to the States.
Baroness Young observed:

The quasi-colonial status of the Australian states meant that, in respect of those
states, Her Majesty was Sovereign in right of the United Kingdom.
Accordingly, in exercising her powers in relation to the states, Her Majesty has
hitherto been formally advised by her United Kingdom Ministers. Under the
Bill, Her Majesty will continue to be Sovereign in respect of the states, but no
longer in right of the United Kingdom. In her Australian capacity, she will be
advised – in accordance with the provisions of the Bill – by Australian state
Premiers, just as, in relation to Australian Commonwealth matters, she is
advised by her Australian Commonwealth Ministers. The Bill makes no other
change in the position of Her Majesty as Queen of Australia. 157
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On the one hand it refers to the Queen as being ‘Sovereign’ in respect of the States,
while on the other hand she does so in her ‘Australian’ capacity. It remains unclear
whether in this context ‘Australian’ is used generally as an adjective to describe any
capacity in which she is advised by Australians, or whether it is intended to signify Her
Majesty’s role as ‘Queen of Australia’.

What is meant by the title ‘Queen of Australia’?

A further factor that adds to the confusion on this matter is the ambiguity involved in
the nomenclature used. The Royal Style and Titles Acts of 1953 and 1973 (Cth) merely
recognized the reality that the Queen, when performing acts in relation to the
Commonwealth of Australia, acted upon the advice of her Commonwealth Ministers of
State. She was therefore styled the ‘Queen of Australia’. 158 As Gibbs J noted in
Southern Centre of Theosophy Inc v South Australia, 159 the Royal Style and Titles Act
1973 (Cth) was a ‘formal recognition of the changes that had occurred in the
constitutional relations between the United Kingdom and Australia’. It is generally
accepted 160 that the Royal Style and Titles Act 1973 (Cth) did not make any substantive
change in the relationship between the Commonwealth of Australia and the United
Kingdom. 161 Indeed, in Mr Whitlam’s second reading speech on the Bill, he
characterized it as making only two changes, being the deletion of the references to the
United Kingdom and the Queen’s title of ‘Defender of the Faith’. 162 There was no
reference to any ‘assertion of sovereignty’ arising from the consequential description of
the Queen as ‘Queen of Australia’. 163
158

It was the policy of the Whitlam Government to change all ‘Commonwealth’ references to ‘Australia’.
This was, in part, a mischievous attempt to use language to obscure the distinction between the
Commonwealth’s powers and jurisdiction and those of the States, by using the single term ‘Australia’.
See ‘The Term “Australian Government”’ (1974) 48 ALJ 1.
159
(1979) 145 CLR 246, per Gibbs J at 261. See also: Zines, above n 26, p 314.
160
See, eg, the conclusion of the Republic Advisory Committee that the grant of the title ‘Queen of
Australia’ by the Cth Parliament ‘had no constitutional significance’: Republic Advisory Committee,
above n 93, p 125. See also: Selway, above n 32, at 271; and Joosse v ASIC (1998) 159 ALR 260, per
Hayne J at 265.
161
Note the observation of Kirby J that ‘legislation, whilst it may mirror and give effect to the deep
undercurrents of constitutional change, cannot of its own alter the meaning and application of a
constitutional word’: Shaw v Minister for Immigration and Multicultural Affairs (2003) 218 CLR 28, per
Kirby J at [93]. See also the similar observation by Callinan J at [170] that ‘legislation did not and could
not alter the constitutional status of the Sovereign in this country’.
162
Cth, Parliamentary Debates, HR, 24 May 1973, p 2641.
163
See to the contrary, however, McHugh J in Re Patterson; Ex parte Taylor (2001) 207 CLR 391 at
[91], [121] and [135] who appears to have dated the change of allegiance to the ‘Queen of Australia’ to
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The Royal Style and Titles Act 1973 (Cth) certainly did not, nor could it, change the
relationship between the States and the United Kingdom, by requiring that the Queen,
when acting in relation to an Australian State, is the ‘Queen of Australia’ who acts upon
the advice of the Ministers of the Commonwealth of Australia.164 The
Commonwealth’s contention that the Queen should act upon the advice of
Commonwealth Ministers alone in dealing with Australian matters (including State
matters) was rejected by the British Government in 1973-4 and by the Queen, who
continued to accept the advice of her British Ministers in relation to State matters. 165 It
is notable that this took place after the enactment of the Royal Style and Titles Act 1973
(Cth). The enactment of this Commonwealth Act was regarded by British Ministers as
simply dealing with titles, rather than substance, and was therefore left as a matter for
the Queen, 166 rather than one having constitutional ramifications.

The evidence shows that right up to 3 March 1986 the Queen continued to act in
relation to the Australian States, for example by appointing State Governors or making
letters patent, upon the advice of her British Ministers of State, in her capacity as Queen
of the United Kingdom. 167 When the States requested that Letters Patent be issued
the commencement of the Royal Style and Titles Act 1973 (Cth). While recognizing that the critical
question was when the evolutionary process of independence was complete, and that this may have
occurred in 1931, McHugh J argued at [139] that ‘no attempt was made to assert the sovereignty of the
Queen of Australia until the passing of the Royal Style and Titles Act 1973’, and that it is therefore this
date that is crucial in determining when allegiance changed for the purposes of identifying ‘aliens’ and
other constitutional matters. In contrast, Gummow and Hayne JJ placed greater weight at [227] on the
Royal Style and Titles Act 1953 (Cth), which recognized the ‘several and distinct politic capacities’ of the
sovereign. Note that McHugh J later changed his view and accepted that 3 March 1986, the date upon
which the Australia Acts 1986 came into effect, was the relevant date for determining when British
citizens permanently residing Australia became subjects of the Queen of Australia: Shaw v Minister for
Immigration and Multicultural Affairs (2003) 218 CLR 28, per McHugh J at [51].
164
Note that the Proclamation by which the Queen adopted her new Royal Style and Title provided that
‘henceforth, so far as conveniently may be, on all occasions and in all instruments wherein Our Style and
Titles are used in relation to Australia and its Territories, the following Style and Titles shall be used, that
is to say: Elizabeth the Second, by the Grace of God Queen of Australia and Her other Realms and
Territories, Head of the Commonwealth’: Cth, Government Gazette, No 152, 19 October 1973, p 5.
Despite this broad reference to use in ‘Australia and its Territories’, the Queen continued to use her UK
style and titles when acting in relation to a State. Further, s 1 of the Royal Titles Act 1953 (UK) expressly
provided for the use of Her Majesty’s UK style and title in relation to the UK and ‘all other territories for
whose relations Her Government in the United Kingdom is responsible’. This included the States as long
as they were ‘dependencies’ of the UK.
165
See the discussion in Chapter 4 of the seabed petitions and the ‘Queen of Queensland’ petition.
166
Memorandum by the UK PM, Mr Heath, on his meeting with the Cth PM, Mr Whitlam, 8 May 1973:
PRO: PREM 15/1299.
167
See the appointment of the Vic Governor on 9 January 1986, which was made under the Queen’s UK
style and title and countersigned by the UK Foreign Secretary: Vic, Government Gazette, 18 February
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immediately before the Australia Acts commenced, to ensure that the clauses
concerning the appointment of State Governors were consistent with the Australia Acts,
they requested that these be done under the Queen’s Australian royal style and titles and
under State seals with the counter-signature of the State Premiers, as a mark of the new
status of the States. 168 This was denied by the British Government, which correctly
pointed out that until the Australia Acts came into force, it was the Queen of the United
Kingdom who would issue the Letters Patent, and thus the seals and counter-signatures
had to be those of the British Government. 169 The States accepted the legal correctness
of this position, 170 but requested that Premiers be permitted to add their signature in
addition to the formal counter-signature of the United Kingdom Minister. 171 British
Legal Advisers noted that from a legal point of view the State Premier’s signature
‘would have much the same significance as an ink blot’ and concluded that it was a
matter for Australians about which the United Kingdom Government did not want to
know. 172

The confusion concerning the title ‘Queen of Australia’ is generated by the use of the
term ‘Australia’, where what was really meant was the Commonwealth level of
government. The ‘Queen of Australia’ could only fulfill functions under the
Commonwealth Constitution or pursuant to the prerogative, with respect to the
Commonwealth level of government. Prior to 3 March 1986, the Queen of Australia
had no role at all in relation to the States.

The Australia Acts and the Queen of Australia

The position changed, however, with the enactment of s 7 of the Australia Acts 1986
which provides that the Queen now acts upon the advice of her responsible State
1986, p 392. See also the Letters Patent of 14 February 1986 made with respect to SA by the Queen of
the UK, not the Queen of Australia: SA, Government Gazette, 6 March 1986, pp 518-20.
168
See, for example, draft Tasmanian Letters Patent, which were countersigned by the Tas Premier, Mr
Gray, and were drafted in the name of the Queen of Australia: AOT: AD 763/1/615 1119 Vol 4.
169
Telegram by Miss Baudains, FCO, to Mr Reddicliffe, UKHC, Canberra, 31 December 1985: UKG
FPA 012/1/85 Prt I.
170
See, for example, Letter by Tas S-G, Mr Wright, to Mr Watts, FCO, 30 January 1986: AOT: AD
763/1/615 1119 Vol 4.
171
Memorandum by Mr Watts, Deputy Legal Adviser, FCO, to Miss Baudains, FCO, 16 January 1986,
referring to a phone call from Mr Parker QC, WA Solicitor-General: UKG FPA 012/1/86 Prt A.
172
Memorandum by Mr Watts, Deputy Legal Adviser, FCO, to Mr Thompson, FCO, 17 February 1986:
UKG FPA 012/1/86 Prt C.
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Minister, being the Premier, when exercising powers in relation to a State. As argued
above, the criteria for the establishment of a separate Crown is that the Sovereign acts in
a separate capacity in relation to a polity upon the advice of the responsible Ministers of
that polity. However, that does not deny the possibility of the creation of a single
federal Crown under which the Sovereign could be advised separately by the Ministers
of each constituent polity concerning the exercise of power in relation to that polity. As
British officials noted, the constitutional system was sufficiently flexible to
accommodate such a novel creation. The question then, is what did s 7 of the Australia
Acts achieve? Did it:

1. establish separate Crowns in relation to each of the Australian States as a
consequence of the requirement that Her Majesty act upon the advice of
the Premier of each State concerning actions relating to that State; or
2. transform the ‘Crown’ held by the ‘Queen of Australia’ into a ‘federal’
Crown that encompasses not only the Commonwealth level of
government but also the States, with the Queen acting upon the advice of
different Ministers in relation to the different polities within the
federation. 173

While the second outcome is more consistent with the views of those who associate
Crowns with nationhood and the maintenance of a federal system, the first outcome
would appear more consistent with the history of State efforts to maintain their
independence from the Commonwealth level of government. As noted earlier, this
distinction is relevant to any debate upon how Australia could become a republic. If the
first outcome were correct, then a republic at the Commonwealth level would not
necessarily affect the existence of separate State Crowns. 174 If the second outcome
were correct, then the abolition of the Crown of the Queen of Australia would
necessarily entail the abolition of the Crown with respect to the States, unless provision
173

Cf the argument by Stokes that ‘if, prior to 1986 the Commonwealth had its own separate Crown
while the States remained subject to that of the United Kingdom, there is nothing in the Australia Acts
which unites the States to the Commonwealth Crown’. However, he later rejected the notion that the Cth
and State Crowns became separate after the Statute of Westminster because it would lead to the ‘absurd
consequence that the Commonwealth would have become an independent body politic while the States
would have remained dependent parts of a greater polity, the British Empire’: Stokes, above n 32, at 141.
174
It is also arguable, on this basis, that since the Australia Acts 1986 came into force, the States have
legislative power to determine their own ‘royal style and title’ with respect to the Queen as head of state
of the State. See: Carney, above n 93, p 185.
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were made for the creation of six Crowns in relation to the States, or unless the
referendum were taken not to have abolished the Crown of the Queen of Australia but
rather to have severed Commonwealth links with that Crown while the States remained
subject to the Crown of the Queen of Australia. 175

The intention behind s 7 of the Australia Acts is unclear. As noted above by Mr Watts,
Australian officials did not want to address the status of the Queen in relation to the
States, because there was a divergence of views on the matter. No single ‘intention’ can
be attributed to the participants in the negotiation of the Australia Acts. Commonwealth
officials appear to have taken the view that the Australia Acts were to have the effect of
drawing the States under the jurisdiction of the ‘Queen of Australia’. In a document
provided to the Queen’s Private Secretary by Senator Evans in February 1985, it was
noted that:

No weakening of links with the Crown is involved. On the contrary there would
be a direct link between the Australian Crown and each Australian State
Government as there is with the Australian Government. This could be regarded
as worthwhile compensation for any possible difficulty that might arise over the
appointment of any particular Governor. 176

Amongst, and even within, the States, views were and remain mixed. For example, in
1994 the Victorian Constitution was amended 177 to remove the reference in the oath of
allegiance to the Queen of the ‘United Kingdom and this State of Victoria’, as it was
considered no longer appropriate after the enactment of the Australia Acts 1986 and the
termination of residual links with the United Kingdom. 178 However, one Member, Mr
Skeggs, made clear his view that Victoria remained a sovereign State and the Queen
was ‘Queen of Victoria’. 179 Reference has also been made by NSW Members of
Parliament to the head of state of New South Wales being: the ‘Queen of New South
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See the discussion of this point in Twomey, above n 7, Ch 14 and in: Republic Advisory Committee,
above n 93, pp 124-6.
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Cth, ‘Aide-Memoire’ provided by Senator Evans to Sir P Moore, February 1985: UKG PREM
‘Australian States: Residual Constitutional Links’ 1984-6.
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Constitution (Amendment) Act 1994 (Vic).
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Vic, Parliamentary Debates, LA, 10 November 1994, pp 1677-8, per Mr Kennett.
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Ibid, LC, 13 December 1994, p 1385, per Mr Skeggs.
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Wales’; 180 the ‘Queen of Australia’; 181 and the ‘Queen of Australia in right of New
South Wales’. 182

The theory of ‘popular sovereignty’ does nothing to assist in an analysis of the status of
the Crown in Australia. However, the means by which the relationship between the
States and the Crown was changed and the power to control future changes in that
relationship, may provide a statutory indication of intention as to the nature of that
relationship. Had the States negotiated directly with British Ministers to achieve the
change in their relationship with the Sovereign through a change in convention (as
occurred in the Imperial Conferences regarding the relationship between the
Commonwealth and the Sovereign), there would be strong grounds to support the
establishment of separate Crowns for the States. Equally, if each State had obtained
control over future changes to that relationship, this would also have supported a
conclusion that separate State Crowns had been created. Instead, the process by which
the relationship between the States and the Sovereign was changed was a federal one,
involving the States and the Commonwealth collectively in negotiating with the British
Government and in facilitating the change through State and Commonwealth request
and consent legislation. Further, control over the future of that relationship, as set out in
s 7 of the Australia Acts, is vested in the ‘federal’ collective action of the
Commonwealth and State Parliaments, 183 or the Commonwealth Parliament and the
people, according to ‘federal’ majorities. 184

Accordingly, although the arguments are finely balanced and the participants
themselves had no uniform intention, it is possible to discern from the process by which
the Australia Acts were enacted and the terms of s 15 which control their future
amendment, an intention that the Sovereign’s remaining powers with respect to
Australia be vested in a federal Crown under which each polity has exclusive power to
advise the Sovereign in relation to its own constitutional matters. 185
180

NSW, Parliamentary Debates, LA, 18 September 2005, p 3550, per Mr D Clarke; LC, 26 March 1992,
p 2024 per the Hon F Nile; and 2 March 2006 p 20916, per Dr Gordon Moyes.
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advised by ‘distinct sets of ministers in governing in the federal sphere and in the provincial sphere’:
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Conclusion

The government documents discussed and analysed in this thesis lead to the following
conclusions.

First, the United Kingdom and the Queen have been more actively involved in
Australia’s constitutional system than has been previously considered to be the case.
While in Australia it was believed that a convention had developed that the United
Kingdom would only exercise a formal role in relation to the States, acting upon State
advice, this was incorrect. In fact, British Ministers did not regard themselves as
channels of communication for State advice and took into account other interests,
including British interests, in advising the Queen on State matters.

Secondly, the view that the Queen is no more than a ‘rubber stamp’, who merely acts as
instructed by Ministers, must also be qualified. The Queen exercises influence and
power both in the constitutional systems of the United Kingdom and Australia. The
requirement that informal advice be approved before formal advice is given, is a
powerful weapon which allows the Palace to indicate the Queen’s disapproval and
negotiate terms before formal advice is ever given. The fact that the Palace managed to
negotiate the creation of a ‘convention’ that when the Queen is in a State she will only
‘do what she wants to do’, contrary to the principles of responsible government, shows
the significant influence of the Palace.

The history of the negotiation of the Australia Acts shows that there is a high degree of
reluctance in governments generally to advise the Queen to act against her wishes. This
appears in part due to an ingrained attitude of respect and deference and in part the
consequence of an underlying fear that the Queen might exercise her prerogative
contrary to the advice of Ministers or express her disapproval of their conduct in some
way, giving rise to a political crisis. Hence the reluctance of the NSW Government to
reserve the Privy Council Appeals Abolition Bill 1979 for the Queen’s assent, in case

Mitchell & Milton Management Ltd v Sandy Bay Indian Band [1986] 2 WWR 447, per O’Sullivan J at
480.
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assent were refused. However, the resolution of the negotiations on the Australia Acts
also shows that if Australian Ministers are determined to advise the Queen to take
action which she does not wish to take, and if the British Government is not prepared to
support the Queen, then the Queen will give way.

Thirdly, it is now clear that from 1930 to 1986 there were two separate Crowns with
respect to Australia. Commonwealth Ministers advised the Sovereign in relation to
Commonwealth governmental matters, establishing an Australian Crown over the
Commonwealth level of government. The States were dependencies of the United
Kingdom and subject to the Queen of the United Kingdom. This was not just a formal
distinction, but a substantive one, with British Ministers advising the Queen on State
constitutional matters independently of State advice.

Fourthly, the enactment of the Australia Act 1986 (UK) was essential for both political
and legal reasons. Not only did it ensure the validity of those provisions which s
51(xxxviii) might not have been capable of supporting in the Australia Act 1986 (Cth),
but it also completed the termination of British parliamentary sovereignty over
Australia. In doing so, it vested in Australian institutions control over the future repeal
or amendment of Australia’s fundamental constitutional instruments. Contrary to the
increasingly common view that this power was vested in ‘the people’, establishing
‘popular sovereignty’ as the source of the Australian Constitution, the effect of s 15 of
the Australia Act 1986 (UK) was to vest this power in federal parliamentary democratic
institutions. Thus the will of ‘the people’ can only be viewed through the prisms of
federalism and parliamentary representation, distorting its form.

Finally, the Australia Acts 1986 also changed the status of the Queen, but did not make
this clear on their faces. In an effort to gloss over a fundamental disagreement between
the Commonwealth and the States, the status of the Queen was deliberately not
addressed. There are two possibilities. The first is that, as the British Government had
earlier argued, the Queen would become Queen of each State if its Ministers could
advise her directly on State constitutional matters. The second possibility is that the
status of the Queen of Australia was changed by the incorporation of the States within
that Crown and by making divisible the sources of advice to the Queen within Australia,
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without dividing the Crown. While both possibilities may be supported by reasonable
arguments, the latter is preferred for being more consistent with the scheme by which
the Australia Acts were enacted and may be amended in the future to affect the status
and the powers of the Queen with regard to Australia.
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APPENDIX A
STATUTE OF WESTMINSTER, 1931
An Act to give effect to certain resolutions passed by Imperial Conferences held in the
years 1926 and 1930.
(11th December, 1931)
WHEREAS the delegates of His Majesty's Governments in the United Kingdom, the
Dominion of Canada, the Commonwealth of Australia, the Dominion of New Zealand,
the Union of South Africa, the Irish Free State and Newfoundland, at Imperial
Conferences holden at Westminster in the years of our Lord nineteen hundred and
twenty-six and nineteen hundred and thirty did concur in making the declaration and
resolutions set forth in the Reports of the said Conferences:
AND WHEREAS it is meet and proper to set out by way of preamble to this Act that,
inasmuch as the Crown is the symbol of the free association of the members of the
British Commonwealth of Nations, and as they are united by a common allegiance to
the Crown, it would be in accord with the established constitutional position of all the
members of the Commonwealth in relation to one another that any alteration in the law
touching the Succession to the Throne or the Royal Style and Titles shall hereafter
require the assent as well of the Parliaments of all the Dominions as of the Parliament of
the United Kingdom:
AND WHEREAS it is in accord with the established constitutional position that no law
hereafter made by the Parliament of the United Kingdom shall extend to any of the said
Dominions as part of the law of that Dominion otherwise than at the request and with
the consent of that Dominion:
AND WHEREAS it is necessary for the ratifying, confirming and establishing of
certain of the said declarations and resolutions of the said Conferences that a law be
made and enacted in due form by authority of the Parliament of the United Kingdom:
AND WHEREAS the Dominion of Canada, the Commonwealth of Australia, the
Dominion of New Zealand, the Union of South Africa, the Irish Free State and
Newfoundland have severally requested and consented to the submission of a measure
to the Parliament of the United Kingdom for making such provision with regard to the
matters aforesaid as is hereafter in this Act contained:
NOW, THEREFORE, be it enacted by the King's Most Excellent Majesty by and with
the advice and consent of the Lords Spiritual and Temporal, and Commons, in this
present Parliament assembled, and by the authority of the same, as follows:
1 Meaning of "Dominion" in this Act
In this Act the expression "Dominion" means any of the following Dominions, that is to
say, the Dominion of Canada, the Commonwealth of Australia, the Dominion of New
Zealand, the Union of South Africa, the Irish Free State and Newfoundland.
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2 Validity of laws made by Parliament of a Dominion
(1) The Colonial Laws Validity Act, 1865, shall not apply to any law made after the
commencement of this Act by the Parliament of a Dominion.
(2) No law and no provision of any law made after the commencement of this Act by
the Parliament of a Dominion shall be void or inoperative on the ground that it is
repugnant to the law of England, or to the provisions of any existing or future Act of
Parliament of the United Kingdom, or to any order, rule or regulation made under any
such Act, and the powers of the Parliament of a Dominion shall include the power to
repeal or amend any such Act, order, rule or regulation in so far as the same is part of
the law of the Dominion.
3 Power of Parliament of Dominion to legislate extra-territorially
It is hereby declared and enacted that the Parliament of a Dominion has full power to
make laws having extra-territorial operation.
4 Parliament of United Kingdom not to legislate for Dominion except by consent
No Act of Parliament of the United Kingdom passed after the commencement of this
Act shall extend, or be deemed to extend, to a Dominion as part of the law of that
Dominion, unless it is expressly declared in that Act that that Dominion has requested,
and consented to, the enactment thereof.
5 Powers of Dominion Parliaments in relation to merchant shipping
Without prejudice to the generality of the foregoing provisions of this Act, sections
seven hundred and thirty-five and seven hundred and thirty-six of the Merchant
Shipping Act, 1894, shall be construed as though reference therein to the Legislature of
a British possession did not include reference to the Parliament of a Dominion.
6 Powers of Dominion Parliaments in relation to Courts of Admiralty
Without prejudice to the generality of the foregoing provisions of this Act, section four
of the Colonial Courts of Admiralty Act, 1890 (which requires certain laws to be
reserved for the signification of His Majesty's pleasure or to contain a suspending
clause), and so much of section seven of that Act as requires the approval of His
Majesty in Council to any rules of Court for regulating the practice and procedure of a
Colonial Court of Admiralty, shall cease to have effect in any Dominion as from the
commencement of this Act.
7 Saving for British North America Acts and application of the Act to Canada
(1) Nothing in this Act shall be deemed to apply to the repeal, amendment or alteration
of the British North America Acts, 1867 to 1930, or any order, rule or regulation made
thereunder.
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(2) The provisions of section two of this Act shall extend to laws made by any of the
Provinces of Canada and to the powers of the legislatures of such Provinces.
(3) The powers conferred by this Act upon the Parliament of Canada or upon the
legislatures of the Provinces shall be restricted to the enactment of laws in relation to
matters within the competence of the Parliament of Canada, or of any of the legislatures
of the Provinces respectively.
8 Saving for Constitution Acts of Australia and New Zealand
Nothing in this Act shall be deemed to confer any power to repeal or alter the
Constitution or the Constitution Act of the Commonwealth of Australia or the
Constitution Act of the Dominion of New Zealand otherwise than in accordance with
the law existing before the commencement of this Act.
9 Saving with respect to States of Australia
(1) Nothing in this Act shall be deemed to authorize the Parliament of the
Commonwealth of Australia to make laws on any matter within the authority of the
States of Australia, not being a matter within the authority of the Parliament or
Government of the Commonwealth of Australia.
(2) Nothing in this Act shall be deemed to require the concurrence of the Parliament or
Government of the Commonwealth of Australia in any law made by the Parliament of
the United Kingdom with respect to any matter within the authority of the States of
Australia, not being a matter within the authority of the Parliament or Government of
the Commonwealth of Australia, in any case where it would have been in accordance
with the constitutional practice existing before the commencement of this Act that the
Parliament of the United Kingdom should make that law without such concurrence.
(3) In the application of this Act to the Commonwealth of Australia the request and
consent referred to in section four shall mean the request and consent of the Parliament
and Government of the Commonwealth.
10 Certain sections of Act not to apply to Australia, New Zealand or
Newfoundland unless adopted
(1) None of the following sections of this Act, that is to say, sections two, three, four,
five and six, shall extend to a Dominion to which this section applies as part of the law
of that Dominion unless that section is adopted by the Parliament of the Dominion, and
any Act of that Parliament adopting any section of this Act may provide that the
adoption shall have effect either from the commencement of this Act or from such later
date as is specified in the adopting Act.
(2) The Parliament of any such Dominion as aforesaid may at any time revoke the
adoption of any section referred to in sub-section (1) of this section.
(3) The Dominion to which this section applies are the Commonwealth of Australia, the
Dominion of New Zealand and Newfoundland.
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11 Meaning of "Colony" in future Acts
Notwithstanding anything in the Interpretation Act, 1889, the expression "Colony" shall
not, in any Act of the Parliament of the United Kingdom passed after the
commencement of this Act, include a Dominion or any Province or State forming part
of a Dominion.
12 Short title
This Act may be cited as the Statute of Westminster, 1931.
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APPENDIX B
AUSTRALIA ACT 1986 (Cth)
An Act to bring constitutional arrangements affecting the Commonwealth and the States
into conformity with the status of the Commonwealth of Australia as a sovereign,
independent and federal nation
WHEREAS the Prime Minister of the Commonwealth and the Premiers of the States at
conferences held in Canberra on 24 and 25 June 1982 and 21 June 1984 agreed on the
taking of certain measures to bring constitutional arrangements affecting the
Commonwealth and the States into conformity with the status of the Commonwealth of
Australia as a sovereign, independent and federal nation:
AND WHEREAS in pursuance of paragraph 51 (xxxviii) of the Constitution the
Parliaments of all the States have requested the Parliament of the Commonwealth to
enact an Act in the terms of this Act:
BE IT THEREFORE ENACTED by the Queen, and the Senate and the House of
Representatives of the Commonwealth of Australia, as follows:
1 Termination of power of Parliament of United Kingdom to legislate for
Australia
No Act of the Parliament of the United Kingdom passed after the commencement of
this Act shall extend, or be deemed to extend, to the Commonwealth, to a State or to a
Territory as part of the law of the Commonwealth, of the State or of the Territory.
2 Legislative powers of Parliaments of States
(1) It is hereby declared and enacted that the legislative powers of the Parliament of
each State include full power to make laws for the peace, order and good government of
that State that have extra-territorial operation.
(2) It is hereby further declared and enacted that the legislative powers of the
Parliament of each State include all legislative powers that the Parliament of the United
Kingdom might have exercised before the commencement of this Act for the peace,
order and good government of that State but nothing in this subsection confers on a
State any capacity that the State did not have immediately before the commencement of
this Act to engage in relations with countries outside Australia.
3 Termination of restrictions on legislative powers of Parliaments of States
(1) The Act of the Parliament of the United Kingdom known as the Colonial Laws
Validity Act 1865 shall not apply to any law made after the commencement of this Act
by the Parliament of a State.
(2) No law and no provision of any law made after the commencement of this Act by
the Parliament of a State shall be void or inoperative on the ground that it is repugnant
to the law of England, or to the provisions of any existing or future Act of the

408
Parliament of the United Kingdom, or to any order, rule or regulation made under any
such Act, and the powers of the Parliament of a State shall include the power to repeal
or amend any such Act, order, rule or regulation in so far as it is part of the law of the
State.
4 Powers of State Parliaments in relation to merchant shipping
Sections 735 and 736 of the Act of the Parliament of the United Kingdom known as the
Merchant Shipping Act 1894, in so far as they are part of the law of a State, are hereby
repealed.
5 Commonwealth Constitution, Constitution Act and Statute of Westminster not
affected
Sections 2 and 3(2) above:
(a) are subject to the Commonwealth of Australia Constitution Act and to the
Constitution of the Commonwealth; and
(b) do not operate so as to give any force or effect to a provision of an Act of
the Parliament of a State that would repeal, amend or be repugnant to this Act,
the Commonwealth of Australia Constitution Act, the Constitution of the
Commonwealth or the Statute of Westminster 1931 as amended and in force
from time to time.
6 Manner and form of making certain State laws
Notwithstanding sections 2 and 3(2) above, a law made after the commencement of this
Act by the Parliament of a State respecting the constitution, powers or procedure of the
Parliament of the State shall be of no force or effect unless it is made in such manner
and form as may from time to time be required by a law made by that Parliament,
whether made before or after the commencement of this Act.
7 Powers and functions of Her Majesty and Governors in respect of States
(1) Her Majesty's representative in each State shall be the Governor.
(2) Subject to subsections (3) and (4) below, all powers and functions of Her Majesty
in respect of a State are exercisable only by the Governor of the State.
(3) Subsection (2) above does not apply in relation to the power to appoint, and the
power to terminate the appointment of, the Governor of a State.
(4) While Her Majesty is personally present in a State, Her Majesty is not precluded
from exercising any of Her powers and functions in respect of the State that are the
subject of subsection (2) above.
(5) The advice to Her Majesty in relation to the exercise of the powers and functions of
Her Majesty in respect of a State shall be tendered by the Premier of the State.
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8 State laws not subject to disallowance or suspension of operation
An Act of the Parliament of a State that has been assented to by the Governor of the
State shall not, after the commencement of this Act, be subject to disallowance by Her
Majesty, nor shall its operation be suspended pending the signification of Her Majesty's
pleasure thereon.
9 State laws not subject to withholding of assent or reservation
(1) No law or instrument shall be of any force or effect in so far as it purports to require
the Governor of a State to withhold assent from any Bill for an Act of the State that has
been passed in such manner and form as may from time to time be required by a law
made by the Parliament of the State.
(2) No law or instrument shall be of any force or effect in so far as it purports to require
the reservation of any Bill for an Act of a State for the signification of Her Majesty's
pleasure thereon.
10 Termination of responsibility of United Kingdom Government in relation to
State matters
After the commencement of this Act Her Majesty's Government in the United Kingdom
shall have no responsibility for the government of any State.
11 Termination of appeals to Her Majesty in Council
(1) Subject to subsection (4) below, no appeal to Her Majesty in Council lies or shall be
brought, whether by leave or special leave of any court or of Her Majesty in Council or
otherwise, and whether by virtue of any Act of the Parliament of the United Kingdom,
the Royal Prerogative or otherwise, from or in respect of any decision of an Australian
court.
(2) Subject to subsection (4) below:
(a) the enactments specified in subsection (3) below and any orders, rules,
regulations or other instruments made under, or for the purposes of, those
enactments; and
(b) any other provisions of Acts of the Parliament of the United Kingdom in
force immediately before the commencement of this Act that make provisions
for or in relation to appeals to Her Majesty in Council from or in respect of
decisions of courts, and any orders, rules, regulations or other instruments made
under, or for the purposes of, any such provisions;
in so far as they are part of the law of the Commonwealth, of a State or of
a Territory, are hereby repealed.
(3) The enactments referred to in subsection (2) (a) above are the following Acts of the
Parliament of the United Kingdom or provisions of such Acts:
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The Australian Courts Act 1828, section 15
The Judicial Committee Act 1833
The Judicial Committee Act 1844
The Australian Constitutions Act 1850, section 28
The Colonial Courts of Admiralty Act 1890, section 6.
(4) Nothing in the foregoing provisions of this section:
(a) affects an appeal instituted before the commencement of this Act to Her
Majesty in Council from or in respect of a decision of an Australian court; or
(b) precludes the institution after that commencement of an appeal to Her
Majesty in Council from or in respect of such a decision where the appeal is
instituted:
(i) pursuant to leave granted by an Australian court on an application
made before that commencement; or
(ii) pursuant to special leave granted by Her Majesty in Council on a
petition presented before that commencement,
but this subsection shall not be construed as permitting or enabling an appeal to Her
Majesty in Council to be instituted or continued that could not have been instituted or
continued if this section had not been enacted.
12 Amendment of Statute of Westminster
Sections 4, 9(2) and (3) and 10(2) of the Statute of Westminster 1931, in so far as they
are part of the law of the Commonwealth, of a State or of a Territory, are hereby
repealed.
13 Amendment of Constitution Act of Queensland
(1) The Constitution Act 1867-1978 of the State of Queensland is in this section
referred to as the Principal Act.
(2) Section 11A of the Principal Act is amended in subsection (3):
(a)

by omitting from paragraph (a):
(i) "and Signet"; and
(ii) "constituted under Letters Patent under the Great Seal of the United
Kingdom"; and

(b)

by omitting from paragraph (b):
(i) "and Signet"; and
(ii) "whenever and so long as the office of Governor is vacant or the
Governor is incapable of discharging the duties of administration or has
departed from Queensland".
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(3) Section 11B of the Principal Act is amended:
(a) by omitting "Governor to conform to instructions" and substituting
"Definition of Royal Sign Manual";
(b)

by omitting subsection (1); and

(c)

by omitting from subsection (2):
(i) "(2)";
(ii) "this section and in"; and
(iii) "and the expression `Signet' means the seal commonly used for the
sign manual of the Sovereign or the seal with which documents are
sealed by the Secretary of State in the United Kingdom on behalf of the
Sovereign".

(4) Section 14 of the Principal Act is amended in subsection (2) by omitting ", subject
to his performing his duty prescribed by section 11B,".
14 Amendment of Constitution Act of Western Australia
(1) The Constitution Act 1889 of the State of Western Australia is in this section
referred to as the Principal Act.
(2) Section 50 of the Principal Act is amended in subsection (3):
(a)

by omitting from paragraph (a):
(i) "and Signet"; and
(ii) "constituted under Letters Patent under the Great Seal of the United
Kingdom";

(b)

by omitting from paragraph (b):
(i) "and Signet"; and
(ii) "whenever and so long as the office of Governor is vacant or the
Governor is incapable of discharging the duties of administration or has
departed from Western Australia"; and

(c)

by omitting from paragraph (c):
(i) "under the Great Seal of the United Kingdom"; and
(ii) "during a temporary absence of the Governor for a short period
from the seat of Government or from the State".

(3) Section 51 of the Principal Act is amended:
(a)

by omitting subsection (1); and

(b)

by omitting from subsection (2):
(i) "(2)";
(ii) "this section and in"; and
(iii) "and the expression `Signet' means the seal commonly used for the
sign manual of the Sovereign or the seal with which documents are
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sealed by the Secretary of State in the United Kingdom on behalf of the
Sovereign".
15 Method of repeal or amendment of this Act or Statute of Westminster
(1) This Act or the Statute of Westminster 1931, as amended and in force from time to
time, in so far as it is part of the law of the Commonwealth, of a State or of a Territory,
may be repealed or amended by an Act of the Parliament of the Commonwealth passed
at the request or with the concurrence of the Parliaments of all the States and, subject to
subsection (3) below, only in that manner.
(2) For the purposes of subsection (1) above, an Act of the Parliament of the
Commonwealth that is repugnant to this Act or the Statute of Westminster 1931, as
amended and in force from time to time, or to any provision of this Act or of that
Statute as so amended and in force, shall, to the extent of the repugnancy, be deemed an
Act to repeal or amend the Act, Statute or provision to which it is repugnant.
(3) Nothing in subsection (1) above limits or prevents the exercise by the Parliament of
the Commonwealth of any powers that may be conferred upon that Parliament by any
alteration to the Constitution of the Commonwealth made in accordance with section
128 of the Constitution of the Commonwealth after the commencement of this Act.
16 Interpretation
(1) In this Act, unless the contrary intention appears:
"appeal" includes a petition of appeal, and a complaint in the nature of an appeal;
"appeal to Her Majesty in Council" includes any appeal to Her Majesty;
"Australian court" means a court of a State or any other court of Australia or of a
Territory other than the High Court;
"court" includes a judge, judicial officer or other person acting judicially;
"decision" includes determination, judgment, decree, order or sentence;
"Governor", in relation to a State, includes any person for the time being administering
the government of the State;
"State" means a State of the Commonwealth and includes a new State;
"the Commonwealth of Australia Constitution Act" means the Act of the Parliament of
the United Kingdom known as the Commonwealth of Australia Constitution Act;
"the Constitution of the Commonwealth" means the Constitution of the Commonwealth
set forth in section 9 of the Commonwealth of Australia Constitution Act, being that
Constitution as altered and in force from time to time;
“the Statute of Westminster 1931” means the Act of the Parliament of the United
Kingdom known as the Statute of Westminster 1931.
(2) The expression “a law made by that Parliament” in section 6 above and the
expression “a law made by the Parliament” in section 9 above include, in relation to the
State of Western Australia, the Constitution Act 1889 of that State.
(3) A reference in this Act to the Parliament of a State includes, in relation to the State
of New South Wales, a reference to the legislature of that State as constituted from time
to time in accordance with the Constitution Act, 1902, or any other Act of that State,
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whether or not, in relation to any particular legislative act, the consent of the Legislative
Council of that State is necessary.
17 Short title and commencement
(1) This Act may be cited as the Australia Act 1986.
(2) This Act shall come into operation on a day and at a time to be fixed by
Proclamation.
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APPENDIX C - Select list of persons
Royal Household – Private
Secretary to the Monarch
Lord Stamfordham
1910-1931
Sir Charles Wigram
1931-1936
Sir Alexander Hardinge 1936-1943
Sir Alan Lascelles
1943-1953
Sir Michael Adeane
1953-1972
Sir Martin Charteris
1972-1977
Sir Philip Moore
1977-1986
Sir William Heseltine
1986-1990
Secretary of State for the Colonies
Mr J Chamberlain
1895 – 1903
Mr A Lyttelton
1903 – 1905
Earl of Elgin
1905 – 1908
Earl of Crewe
1908 – 1910
Mr L Harcourt
1910 – 1915
Mr A Bonar Law
1915 – 1916
Mr W Long
1916 – 1919
Viscount Milner
1919 – 1921
Mr W Churchill
1921 – 1922
Duke of Devonshire
1922 – 1924
Mr J Thomas
1924 – 1924
Mr L Amery
1924 – 1929
Secretary of State for Dominion
Affairs
Mr L Amery
1925 – 1929
Baron Passfield
1929 – 1930
Mr J Thomas
1930 – 1935
Mr M MacDonald
1935 – 1938
Lord Stanley
1938 – 1938
Mr M MacDonald
1938 – 1939
Sir T Inskip
1939 – 1939
Mr A Eden
1939 – 1940
Viscount Caldecote
1940 – 1940
Viscount Cranborne
1940 – 1942
Mr C Attlee
1942 – 1943
Viscount Cranborne
1943 – 1945
Viscount Addison
1945 – 1947
Secretary of State for Commonwealth
Relations
Mr P Noel-Baker
1947 – 1950
Mr P Walker
1950 – 1951

Baron Ismay
Marquess of
Salisbury
Viscount Swinton
Earl of Home (A
Douglas-Home)
Mr D Sandys
Mr A Bottomley

1951 – 1952
1952 – 1952
1952 – 1955
1955 – 1960
1960 – 1964
1964 – 1966

Secretary of State for Cth Affairs
Mr H Bowden
1966 – 1967
Mr G Thomson
1967 – 1968
Secretary of State for Foreign and
Commonwealth Affairs
Mr M Stewart
1968 –1970
Sir A Douglas1970 –1974
Home
Mr J Callaghan
1974 –1976
Mr A Crosland
1976 –1977
Dr D Owen
1977 –1979
Lord Carrington
1979 –1982
Mr F Pym
1982 –1983
Sir G Howe
1983 –1989
UK Ministers of State, FCO
Lord Goronwy-Roberts
1975 – 1979
Mr Blaker
1979 – 1981
Lord Belstead
1982 – 1983
Baroness Young
1983 – 1986
Parliamentary Under-Sec of State, FCO
Anthony Royle MP
1974
Lord Goronwy-Roberts
1974-1975
Permanent Under-Sec of State, FCO
Sir Thomas Brimelow
1973-1975
Sir Michael Palliser
1975-1982
Sir Antony Acland
1982-1986
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UK Ministers and Civil Servants
Antony Acland

D P Aiers
L V Appleyard
R Armstrong
F A R Bennion
F D Berman
L Bevan
Lord Bridges
R G Britten
F E R Butler
C M Carruthers
J Chick
A R Clark
H A H Cortazzi
P de Courcy Ireland
J N Curle
Sir G Engle
Sir V Evans
E A J Fergusson
J R Freeland
A C Galsworthy
Lord Hailsham
Sir W Harding
Sir M Havers
J Hay
J Hickman
Sir M James
Sir J Leahy
P J E Male
Sir J Mason
D F Murray
Sir P Rawlinson
A R Rushford
I M Sinclair
A B Smart
J M Snodgrass
H S H Stanley,
R J Stratton

Private Secretary to Secretary of State, 1974; Deputy UnderSec of State, FCO, 1980-2; Permanent Under-Sec of State,
FCO, 1983-5
UK High Commission, Canberra, 1974
Private Sec to the Secretary of State, FCO, 1984-6
Principal Private Secretary to the PM, 1970-75; Cabinet
Secretary, 1979-87
Parliamentary Counsel, 1973-75
Legal Counsellor, FCO, 1976-82
Grade 4 Officer, FCO, SWPD, 1975-6
Private Secretary to the PM (Overseas Affairs), 1972-4
Grade 4 Officer, FCO, SWPD, 1977-9
Principal Private Sec to the PM, 1983-5
Head, SPD, FCO, 1981-3
Head, SPD, FCO, 1984-5
SWPD, FCO, 1974-6
Deputy Under-Sec of State, FCO, 1976-80
SWPD, FCO, 1974-6
Protocol, FCO, 1974
Parliamentary Counsel 1981-86
Legal Adviser, FCO, 1974-6
Private Sec to Sec of State, 1977-8
Legal Counsellor, FCO, 1975-76; Second Legal Adviser, FCO,
1977-84; Legal Adviser, FCO, 1985
Private Sec to Parliamentary Under-Sec, FCO, 1975-6; Private
Sec to Minister of State, FCO, 1977
Lord Chancellor, 1970-4 and 1979-87
Deputy Under-Sec of State, FCO, 1985
Solicitor-General, 1972-4; Attorney-General, 1979-87
UK High Commission, Canberra, 1974; Research Dept, FCO,
1980
SWPD, FCO, 1971-74
UK High Commissioner to Australia, 1974-5
UK High Commissioner to Australia 1984-8
Superintending Under-Sec, FCO, SWPD, 1975-7
UK High Commissioner to Australia 1980-84
Superintending Under-Sec, FCO, SWPD 1978-80
Attorney-General, 1970-74
Deputy Legal Adviser, FCO, 1974-82
Legal Adviser, FCO, 1977-84
Deputy High Commissioner to Australia, 1981-82
Head, SPD, FCO, 1980
Superintending Under-Sec, FCO, SWPD 1978
Superintending Under-Sec, FCO, SWPD 1979-80
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Sir D Tebbit
A D Watts
K M Wilford
M G de Winton
Sir E Youde

UK High Commissioner to Australia, 1976-80
Legal Counsellor, FCO, 1974, 1979-82; Deputy Legal
Adviser, 1983-5
Deputy Under-Sec, FCO, 1973-5
Assistant Legal Sec to Law Officers 1972-80
Assistant Under-Sec, FCO, 1973-74; Deputy to the PUS, FCO,
1980-82

Commonwealth Governors-General, Ministers and Public Servants
P Bailey
P Brazil
Sir M Byers QC
Sir J Bunting
Senator Durack
Mr R Ellicott
Senator G Evans
Senator I Greenwood
G Griffith QC
Sir C Harders
Sir P Hasluck
Sir J Kerr
G Lindell
Senator L Murphy
D Rose
D Smith
Sir G Yeend

Deputy Secretary, DPM&C, 1972-77
First Assistant Sec, A-G’s Dept, 1972-9; Deputy Sec, A-G’s
Dept, 1979-83; Secretary, A-G’s Dept, 1983-9
Cth Solicitor-General, 1973-83
Secretary, DPM&C, 1971-74
Attorney-General, 1977-83
Solicitor-General, 1969-73; Attorney-General, 1976-77
Attorney-General, 1983-84; Minister assisting the Prime
Minister, 1984-87
Attorney-General, 1975
Cth Solicitor-General, 1984-97
Secretary, A-G’s Dept, 1970-79
Governor-General, 1969-74
Governor-General, 1974-77
A-G’s Dept, 1965-74
Cth Attorney-General, 1972-1975; Justice of the High Court of
Australia, 1975-86
First Assistant Sec, A-G’s Dept, 1980-84
Principal Adviser, A-G’s Dept, 1984-87
Official Secretary to the Governor-General, 1973-90
Secretary, DPM&C, 1978-1986

State Governors, Ministers and Public Servants
Sir R Askin
J Bannon
Sir J Bjelke-Petersen
Sir D Brand
Sir S Burbury
J Cain
Lord Chelmsford
Sir C Court
Sir R Cutler
Sir D Dawson
Sir D de Chair

Premier, NSW, 1965-75
Premier, SA, 1982-92
Premier, Qld, 1968-87
Premier, WA, 1959-71
Chief Justice, Tas, 1956-73; Governor, Tas, 1973-82
Premier, Vic, 1982-90
Governor, Qld, 1905-9
Premier, WA, 1974-82
Governor, NSW, 1966-1981
Solicitor-General, Vic, 1974-82
Governor, NSW, 1924-30
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D Dunstan
Sir P Game
M Gaudron
G Gleeson
R Gray
R Hamer
Sir C Hannah
H Holgate,
R Jennings
Sir D Kendrew
W Lennon
Sir W EllisonMacartney
Sir W McKell
Sir J Mitchell
Sir B Murray
Sir M Nathan
Sir J Northcott
Sir J O’Grady
Sir M Oliphant
K Parker
E Reece
Prof G Reid
K Spann
Sir G Strickland
D Tonkin
J Tonkin
Sir R Wilson
N Wran

Premier, SA, 1967-8 and 1970-79
Governor, NSW, 1930-35
Solicitor-General, NSW, 1981-87
Permanent Secretary, NSW Premier’s Dept, 1977-88
Premier, Tas, 1982-89
Premier, Vic, 1972-81
Governor, Qld, 1972-77
Premier, Tas, 1981-2
Solicitor-General, Tas, 1968-83
Governor, WA, 1963-73
Lieutenant-Governor, Qld, 1920-29
Governor, WA, 1917-20
Premier, NSW, 1941-47; Governor-General, 1947-53
Lieutenant-Governor, WA, 1933-48; Governor, WA, 194851
Governor, Vic, 1982-5
Governor, Qld, 1920-25
Governor, NSW, 1946-57
Governor, Tas, 1924-30
Governor, SA, 1971-76
Solicitor-General, WA, 1979-94
Premier, Tas, 1972-75
Governor, WA, 1984-89
Secretary, Premier’s Dept, Qld, 1978-82
Governor, WA, 1909-13; Governor, NSW, 1913-1917
Premier, SA, 1979-82
Premier, WA, 1971-73
Solicitor-General, WA, 1969-79
Premier, NSW, 1976-86
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Royal Style and Titles Act 1973
Statute of Westminster Adoption Act 1942
New South Wales
Australia Acts (Request) Act 1985
Commonwealth Powers Act 1943
Constitution Act 1855
Constitution Act 1902
Constitution Amendment (Pledge of Loyalty) Act 2006
Constitutional Powers (New South Wales) Act 1978
Corporations (Commonwealth Powers) Act 2001
Imperial Acts Application Act 1969
Interpretation Act 1987
Mutual Recognition (New South Wales) Act 1992
Statute Law Revision Act 1924
Terrorism (Commonwealth Powers) Act 2002
Trans-Tasman Mutual Recognition (New South Wales) Act 1996
Queensland
Acts Interpretation Act 1954
Australia Acts (Request) Act 1985
Commonwealth Powers (Family Law – Children) Act 1990
Constitution Act 1867
Constitution Act Amendment Act 1934
Constitution Act Amendment Act 1977
Constitution of Queensland 2001
Constitution (Office of Governor) Act 1987
Imperial Acts Application Act 1984
South Australia
Acts Interpretation Act 1915
Australia Acts (Request) Act 1985
Constitution Act 1856
Constitution Act 1934
Oaths Act 1936
Royal Style and Titles Act 1956
Royal Style and Title Act 1973
Tasmania
Acts Interpretation Act 1931
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Australia Acts (Request) Act 1985
Constitutional Powers (Tasmania) Act 1979
Criminal Code Act 1925
Victoria
Australia Acts (Request) Act 1985
Commonwealth Powers (Industrial Relations) Act 1996
Constitution Act 1975
Constitution (Amendment) Act 1994
Constitutional Powers (Request) Act 1980
Imperial Acts Application Act 1922
Imperial Acts Application Act 1980
Interpretation of Legislation Act 1984
Supreme Court Act 1958
Western Australia
Acts Amendment (Constitution) Act 1978
Australia Acts (Request) Act 1985
Constitution Act 1889
Interpretation Act 1984
Marine Act 1982
Royal Style and Titles Act 1947
Western Australian Marine Act 1982

