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Summary
This inquiry into the Subordinate Legislation Act 1994 involves an evaluation of the
effectiveness of the scrutiny functions performed by the Regulation Review
Subcommittee and the process of the regulation-making in Victoria. This inquiry will
involve a comprehensive evaluation of the existing Victorian scrutiny and regulatory
systems with the aim of making recommendations to Parliament which will enable
Victoria to be a world leader in regulation-reform.
A copy of the Subordinate Legislation Act 1994 may be obtained from Information Victoria,
356 Collins Street, MELBOURNE (telephone: 1300 366 356) or from the Victorian
Parliament’s website at http://www.dms.dpc.vic.gov.au/

What is the Regulation Review Subcommittee?
The Scrutiny of Acts and Regulations Committee (SARC) is a joint investigatory Committee
of the Parliament of Victoria with members drawn from both houses and from the
Government and Opposition. The role of SARC is primarily to scrutinise bills and regulations
and to review redundant, unclear or ambiguous legislation. SARC also examines matters
specifically referred to it by reference from Parliament or by the Governor-in-Council.
While all members of SARC are involved in the scrutiny of bills, other SARC functions are
carried out by subcommittees consisting of various members of the Full Committee. For
example the Regulation Review Subcommittee is responsible for scrutinising regulations and
for conducting any inquiries concerning regulations.
On 14 March 2000, Parliament requested SARC to inquire into, consider and report on
the Subordinate Legislation Act 1994. As the Subordinate Legislation Act 1994 concerns
regulations, the Regulation Review Subcommittee is responsible for conducting this inquiry
on behalf of the Committee. The role of the Regulation Review Committee is discussed in
detail below.
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What is 'subordinate legislation'?
Parliament is responsible for making legislation. The legislation made by Parliament is
referred to as ‘primary’ legislation or Acts of Parliament. Legislation cannot be made by a
body other than Parliament unless Parliament authorises that body (by means of an Act of
Parliament) to make what is known as subordinate legislation. Subordinate legislation is
commonly referred to as ‘regulations’ and throughout this Discussion Paper the term
‘regulations’ will be used to refer to subordinate legislation.

What are 'Regulations'?
The term ‘regulations’ encompasses a variety of legislative instruments such as statutory
rules, court rules, council by-laws, orders in council, proclamations, notices, guidelines,
White Papers, practice statements, circulars, codes of practice and so on. In recent years
commentators have drawn attention to an increased use of various types of regulations.1
Most weeks, an examination of the Government Gazette reveals a number of notices, orders
and other similar instruments.

How does Parliament oversee or scrutinise regulations?
As explained above, regulations are made by non-Parliamentary bodies (the Executive) in
accordance with Parliament’s authority as contained in Acts of Parliament. The extent to
which a regulation is valid is dependent upon the regulation-making power conferred by the
Act under which the regulation is made. A regulation will be beyond power and invalid if it
does something which is not authorised by the Act under which it is made.
Acts of Parliament are subject to debate by Members of Parliament and require formal
approval by both Houses of Parliament before becoming law. Regulations are not subject to
any such debate, nor is there any need for the Executive to obtain the approval of Parliament
prior to making regulations.
Parliament authorises the Executive to make regulations primarily because Parliamentarians
do not have sufficient time to debate and pass all the legislation which needs to be enacted,
especially where proposed legislation is very technical or scientific. Critics of the use of
regulations argue that authorising the Executive to make laws threatens the supremacy of
Parliament and that the elected representatives of the people should consider and approve all
legislation. An alternative view is that Parliament’s capacity to authorise the Executive to
make laws should not be removed because to do so would in itself be a restriction on the
supremacy of Parliament and would be impractical as it would be impossible for
Parliamentarians to make all the legislation needed.
Regulations just like Acts of Parliament regulate, control and prohibit the conduct of citizens.
While regulations are sometimes perceived to be of lesser importance than Acts of
Parliament, regulations may adversely effect the rights and liberties of citizens in much the
same way as Acts of Parliament. The potential for abuse of the regulation-making power and
erosion of citizens’ rights always exists.
1
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One of the most important safeguards against misuse of Executive power is the use of
Parliamentary scrutiny committees with power to examine regulations made by the Executive.
Since the 1930’s Westminster style Parliaments have retained control over regulations
through the use of specialist scrutiny committees. Scrutiny committees exist in all Australian
states and territories. Some of these scrutiny committees examine bills and regulations, while
others examine only regulations. These Parliamentary committees are described by Professor
Dennis Pearce and Mr Stephen Argument “as the most important bulwark against the abuse of
executive power”.2 This Discussion Paper focuses solely on the scrutiny of regulations and
the functions performed by Victoria's Regulation Review Subcommittee.
The scrutiny of regulations has been entrenched in Victoria for some time with the first
committee to scrutinise regulations being created in 1956 by the Subordinate Legislation
Subcommittee Act 1956. From 1982 to 1992 the Legal and Constitutional Committee was
responsible for scrutinising regulations. In 1992, the Scrutiny of Acts and Regulation
Committee was created by the Parliamentary Committees (Amendment) Act 1992 and it took
over the scrutiny of regulations. As mentioned above, the Regulation Review Subcommittee
(the Subcommittee), a Subcommittee of SARC, currently has responsibility for examining all
regulations made in Victoria. (It should be noted that this Subcommittee was previously
referred to as the Subordinate Legislation Subcommittee.)

What is the role of the Regulation Review Subcommittee?
The major scrutiny functions of the Subcommittee are contained in the Subordinate
Legislation Act 1994. The Subcommittee carefully checks the regulations against the heads of
review contained in section 21 of the Subordinate Legislation Act 1994 to ensure that they do
not unduly trespass on the rights and freedoms of citizens. The Subcommittee also ensures
that there has been compliance with the practical and procedural requirements of the
Subordinate Legislation Act 1994 for example, that the regulations do not exceed the
regulation-making power conferred by the relevant Act of Parliament. The Subcommittee
does not examine matters of policy as these are strictly matters for the Parliament to debate
and determine. Where there is non-compliance with the practical requirements of the
Subordinate Legislation Act 1994 or the principles contained in section 21, the Committee
may report to Parliament and recommend that the regulations be disallowed in whole or in
part.

What Limitations are there on the Subcommittee's Role?
The Subcommittee is only empowered to examine those regulations which come within the
definition of ‘statutory rule’ as contained in section 3 of the Subordinate Legislation Act 1994.
That definition empowers the Subcommittee to examine:
•

regulations made by or made with the consent of the Governor-in-Council but excluding
regulations made by local authorities;

•

rules concerning the procedure, practice or costs of courts or tribunals; and

•

instruments either prescribed to be statutory rules under the Subordinate Legislation Act
1994 or deemed to be statutory rules by their own authorising Act.

2
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The Subcommittee also has responsibility for reviewing Directions made under the Public
Sector Management and Employment Act 1998 and State Environment Protection Policies.
Regulations in the form of ‘statutory rules’ constitute only a small portion of the continually
growing number of different types of regulations made each year. This means that those types
of regulations which fall outside the definition of ‘statutory rules’ also fall outside scrutiny by
the Subcommittee and any form of Parliamentary examination or review. This leaves the way
open for the Executive to ‘deliberately’ avoid the requirements of the Subordinate Legislation
Act 1994 and Parliamentary scrutiny.
In addition, these types of regulations may be difficult for members of the public to find out
about. Regulations which come within the definition of ‘statutory rules’ must comply with the
requirements of the Subordinate Legislation Act 1994 which means that copies must be
available for purchase from the Government Bookshop and copies must be available for
inspection at the relevant Government Department. However regulations outside the
definition of ‘statutory rules’ are not subject to these requirements and are often found only in
the Victorian Government Gazette. In 1989 the Legal and Constitutional Committee remarked
that publication in the Victorian Government Gazette was “not a satisfactory means of making
significant laws available to the public”.3
Some examples of regulations falling outside scrutiny by the Subcommittee and outside the
requirements of the Subordinate Legislation Act 1994 include:
•

Fees payable to the Optometrists Registration Board of Victoria under the Optometrists
Registration Act 1996;

•

Guidelines concerning fees payable to the Building Practitioners Board under the
Building Act 1993;

•

Declarations of classes of food premises and food vehicles under the Food Act 1984;

•

All council by-laws under the Local Government Act 1989;

•

Murray Valley Wine Grape Industry Development Order (Victoria) under the
Agricultural Industry Development Act 1990;

•

Order declaring certain programs to be a declared training program under the Accident
Compensation Act 1985.

The only recourse open to an aggrieved member of the public is to challenge such a regulation
by using the court system and this may be costly. It has been noted by Professor Pearce and
Mr S Argument that one weakness with the Victorian scrutiny system “is that the whole
system operates around the definition of ‘statutory rule’ contained in the Subordinate
Legislation Act”.4

Possible Options for Reform
One option is to broaden the definition of ‘statutory rule’, subjecting many different types of
regulations to scrutiny by the Subcommittee and the requirements of the Subordinate
Legislation Act 1994. A similar proposal was considered by the Legal and Constitutional
3
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Committee in 1989, in the context of the Subordinate Legislation Act 1962, but rejected on
the basis that it “would considerably expand the Committee’s workload, thus putting strain on
its resources”.5
Another option may be to ensure that at the very minimum all types of regulations are subject
to some sort of Code, Guidelines or some formal requirements. In 1983, SARC recommended
that it be given the power to declare different types of regulations to be subject to scrutiny and
for this to be reinforced by the ability to amend Acts allowing for different types of
regulations, where it was clear that the only reason for the different form of regulation was to
avoid the application of the Subordinate Legislation Act 1962.6
Another approach is that taken by the Commonwealth in the Legislative Instruments Bill
1994. This Bill has still not been enacted and has been subject to debate and amendment. As it
now stands, the Commonwealth Legislative Instruments Bill (No. 2) 1996 applies to all
instruments of “a legislative character”. “Legislative character” is defined in the Bill to
include an instrument which determines or alters the content of the law, rather than applying
the law and which has the direct or indirect effect of affecting a privilege or interest, imposing
an obligation, creating a right, or varying or removing an obligation or right.7 As noted by
Professor Pearce and Mr S Argument this definition would make various types of regulations
“subject to an ordered and stringent regime in relation to drafting, publication, registration,
parliamentary scrutiny and, in some cases public consultation”.8 In addition this Bill
envisages the establishment of an Instruments Register requiring all regulations to be
registered. Members of the public would be able to access this register by using a computer.

How should the public be informed of proposed regulations?
The Commonwealth Regulation Reform Unit, which is part of the Office of Small Business,
is in the process of introducing an annual regulatory plan which will be available on their
website. This plan will provide details of all regulatory activities undertaken during the last 12
months and all regulatory proposals foreshadowed in the coming 12 months. Under the plan,
departments and agencies will be compelled to provide information on forthcoming regulatory
proposals and will also be required to update the plan as the year proceeds.
In Victoria there is no Instruments Register, however, the Office of Regulation Reform, which
is part of the Department of State and Regional Development, publishes the Victorian
Regulation Alert. This publication contains details of all regulations which are due to sunset
(due to the expiration of ten years) and also proposals for new regulations where the relevant
Department chooses to notify the Office of Regulation Reform. This is one way that members
of the public can inform themselves of some of the new regulatory proposals. It should be
noted that the Victorian Regulation Alert does not contain a comprehensive guide to all new
regulatory proposals because there is no compulsion upon Government departments to notify
the Office of Regulation Reform of new regulations.
In addition to the Victorian Regulation Alert, any department or agency proposing a new
regulation has complete discretion as to how it chooses to notify interested stakeholders and
5
6
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the public generally. Section 6 of the Subordinate Legislation Act 1994 requires a Minister to
certify, where required to do so by the Premier’s Guidelines, that adequate consultation has
occurred. In addition where a regulation requires the preparation of a regulation impact
statement, section 11 requires a Minister to ensure that members of the public are notified of
the regulation impact statement and draft regulation and are given adequate opportunity to
comment.
The Subcommittee has no ability to recommend that a regulation be revoked if the formal
procedural requirements are met and the regulations are otherwise in compliance with the
Subordinate Legislation Act 1994. The Subcommittee has been concerned in the past that the
Subordinate Legislation Act 1994 does not give adequate guidance to departments and
agencies as to the form or extent of notification and consultation they should undertake. The
issue of consultation is discussed in more detail below under Premier's Guidelines.

Questions for Consideration
•

Should the definition of ‘statutory rule’ contained in section 3 of the Subordinate
Legislation Act 1994 be amended to include different types of regulation?

•

Should the definition of ‘legislative instrument’ contained in the Legislative
Instruments Bill 1996 (No. 2) (Cth) be adopted by Victoria?

•

Should the Subcommittee be empowered to review different types of regulations
where those regulations carry penalties for non-compliance?

•

Should different types of regulations be brought to the Subcommittee’s attention
where a Member of Parliament or a member of the public forms the view that a
particular type of regulation requires examination?

•

Would the public have easier access to different types of regulations if there is a
requirement that all types of regulations be tabled in Parliament?

•

Should Victoria establish an electronic register of all regulations?

•

Should it be compulsory for Government Departments and Agencies to notify a
central office (such as the Office of Regulation Reform) with all regulatory
proposals for the forthcoming year? Should Victoria adopt a similar approach to
the Regulation Reform Unit in the Office of Small Business in Canberra, ie a
compulsory regulatory plan?

•

Should there be a standard means of public notification of a proposed regulation,
for example, advertising in daily newspapers? (This is only currently required for
regulations subject to a Regulatory Impact Statement.)

•

Are there any other comments you wish to make concerning the above discussion?

Regulation Impact Statements
Section 7 of the Subordinate Legislation Act 1994 requires a regulation impact statement
(RIS) to be prepared for all regulations unless the responsible Minister issues an exception9 or

9
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exemption10 certificate. The requirement for departments and agencies to produce a RIS was
first introduced by the Subordinate Legislation (Review and Revocation) Act 1984.
A RIS is an assessment of the economic and social costs and benefits of a proposed
regulation. It is not supposed to be complex but “a commonsense document which provides
an honest assessment of the foreseeable impact of a proposed regulation”.11 A RIS does not
need to “sell” a proposed regulation but it does need to provide a clear explanation of the
reasons for the regulatory change. A RIS should carefully consider and evaluate the impact of
a proposed regulation on those affected and the competing interests involved. It should also
contain an evaluation of alternatives to a proposed regulation and the reasons for the rejection
of those alternatives. A person reading a RIS should be able to conclude that the proposed
regulatory change is justified and that the benefits of the particular regulation outweigh the
potential costs which may be imposed on the community. Of course there will be some
circumstances where the costs outweigh the benefits, however the RIS should demonstrate
that despite these costs, there is a clear need for the particular regulation. The Office of
Regulation Reform summed up the RIS process in the following terms:
For a regulation to represent the “most efficient” solution to an identified problem it
must not only be shown to be likely to yield benefits greater than the costs it imposes
but also to yield greater nett benefits (ie benefits less costs) than any of the feasible
alternative approaches. It is for this reason that the RIS must include cost/benefit
analysis of not only the proposed regulation but of all of the identified alternatives.12

Community consultation
The RIS process also includes a requirement that the proposed regulation and the RIS be
publicised in the Victorian Government Gazette and a daily newspaper circulating generally
throughout Victoria.13 Those affected by the regulatory proposal are then given an opportunity
to comment to the Government Department or agency responsible for formulating the
regulation. Section 11(2) of the Subordinate Legislation Act 1994 requires that people be
given at least 28 days within which to make their comments. The responsible Minister must
then ensure that all comments are carefully reviewed and that copies of these submissions are
provided to the Regulation Review Subcommittee.14 The requirement for public consultation
is an essential feature of the RIS process. Its aim is to allow public participation in the
regulatory process and to promote openness and accountability in the making of regulations.
In the Subcommittee's experience, stakeholders affected by a proposed regulation are not
always aware of the RIS process by reason of newspaper advertising. There is no compulsion
for a department or agency to write to all affected stakeholders. If a minister certifies that
there was "adequate" consultation then the Subcommittee cannot under the terms of the
current Subordinate Legislation Act 1994 dispute this.

10
11
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13
14

Subordinate Legislation Act 1994, s. 9.
Premier’s Guidelines (made pursuant to section 26 of the Subordinate Legislation Act 1994), 24
November 1997, paragraph 13.1.
Office of Regulation Reform, Regulatory Impact Statement Handbook, Melbourne, July 1995, paragraph
1.2.
Subordinate Legislation Act 1994, s. 11(1).
Subordinate Legislation Act 1994, s. 11(3).
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Competition Policy Requirements
Regulations accompanied by a RIS must also be accompanied by an assessment of whether or
not a proposed regulation contains a restriction on competition. Part 14 of the Premier’s
Guidelines sets out the requirements for this competition assessment.
The requirement to carry out an analysis of competition principles gives effect to an
agreement reached between the Commonwealth, States and Territories in April 1995 to
implement National Competition Policy. The overall aim of competition policy requirements
is to improve economic efficiency and competitiveness and to discourage restriction on
competition where the benefit to the community cannot be demonstrated.
Where a proposed regulation does not contain a restriction on competition, the responsible
Minister must certify that it does not contain a restriction and this certification should be
accompanied by an analysis in accordance with step 1 contained in Attachment B to the
Premier’s Guidelines.
Where a proposed regulation does restrict competition, the responsible Minister must certify
that it restricts competition, that the objectives of the proposed regulation can only be
achieved by restricting competition and the benefits of the restriction to the community
outweigh the costs. This certification should be accompanied by an analysis carried out in
accordance with steps 2 to 5 of Attachment B to the Premier’s Guidelines.
In the Subcommittee’s experience competition policy certificates are not always worded in
accordance with the wording contained in the Premier’s Guidelines. Also, where a regulation
does impose a restriction on competition, there appears to be some difficulty in analysing that
regulation in accordance with the principles set out in Attachment B to the Premier’s
Guidelines. For example some competition policy analyses simply repeat verbatim the words
of the RISs. It appears to the Subcommittee that there is a lack of understanding of
competition principles and how to adequately assess these principles.

How is the RIS process working in Victoria?
In 1998, 171 regulations were made in Victoria of which 42 were accompanied by a RIS.
SARC’s Annual Report concerning Statutory Rules Series 1998 indicates that increasingly the
Regulation Review Subcommittee has had to deal with inadequacies concerning RISs.15 The
current Regulation Review Subcommittee is also observing this trend with some RISs being
extremely well written, clear and easy to understand while others are confusing, fail to
adequately consider alternative options, or fail to provide an appropriate analysis of
competition principles. A possible explanation for the variation in the standard of RISs is that
department and agency officers responsible for writing RISs often come from very different
backgrounds (for example lawyers, engineers, scientists, etc) and consequently do not write
with a common approach.16

15

16
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Scrutiny of Acts and Regulations Committee, Annual Report concerning Statutory Rules Series 1998,
Government Printer, Melbourne, May 1999, p. 7.
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In 1997 the Victorian Law Reform Committee examined the extent to which the RIS process
was working effectively in Victoria.17 The Victorian Law Reform Committee found that
department and agency officers believed the process was working “reasonably” well, that
there was an improved level of consultation and that there was some benefit to the community
in terms of cost savings.18 However other evidence taken by the Victorian Law Reform
Committee at public hearings indicated that business organisations were not all that satisfied
with the RIS process and that representatives from business felt that Government departments
and agencies were more concerned with “process rather than genuine consultation”.19
Role of Office of Regulation Reform (ORR) 20 in the RIS Process
ORR frequently provides an advisory role to department and agency officers who are
responsible for preparing RISs. ORR sometimes acts as a sounding board for regulatory
proposals, which may as a result go no further.
Section 10(3) of the Subordinate Legislation Act 1994 requires a responsible Minister to
obtain independent advice as to the adequacy of the RIS and the RIS process. There is no
requirement that this independent advice be obtained from any particular source. What is
required is that the advice be ‘independent’, that is that the persons responsible for providing
the advice should not have played any role in developing the policy, the proposed regulation
or the RIS. Frequently ORR is asked to provide this independent advice and on other
occasions independent advice is sought from private consultants or from accounting firms and
other professional bodies.
A question immediately arises as to whether a government agency can truly provide
‘independent’ advice to another government agency. Some commentators adopt the view that
although ORR is a government agency, it does in fact provide ‘independent’ advice and that it
“does not merely rubber-stamp RISs provided by government departments and agencies”.21
Sometimes departments and agencies forward to the Regulation Review Subcommittee copies
of written comments made by ORR representatives as to the adequacy of a RIS, therefore
implying that in the view of the relevant department or agency, the advice obtained from ORR
was independent.
The next issue to arise is whether the most appropriate location for ORR is within the
Department of State and Regional Development or whether it should be part of the
Department of Premier and Cabinet. In 1997, Professor Allan Fels, Chairman of the
Australian Competition and Consumer Commission suggested to the Victorian Law Reform
Committee that the functions of ORR could be merged with the competition review functions
of the Economic Development Branch of the Cabinet Office and that this merged agency
could be located within the Department of Premier and Cabinet.22 Presumably such a merged
17

18
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Victorian Law Reform Committee, Regulatory Efficiency Legislation Report, Government Printer,
Melbourne, October 1997.
ibid., p. 108.
ibid., p. 108 referring to evidence collected at public hearings – Parliament of Victoria, Law Reform
Committee, Public Hearing with Business Organisations, Minutes of Evidence, 7 April 1997, pp 20-21.
As mentioned earlier the Office of Regulation Reform (ORR) is a unit within the Department of State and
Regional Development.
Professor Pearce and Mr S. Argument, refer footnote 1, p. 41 and SARC, Seventh Report on Subordinate
Legislation concerning Environment Protection (Scheduled Premises and exemptions) Regulations 1994,
Government Printer, Melbourne, 1995.
Victorian Law Reform Committee, refer footnote 17, p. 122.
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entity would have a significant focus on additional competition policy compliance. In 1997 in
its submission to the Victorian Law Reform Committee’s inquiry into Regulatory Efficiency
Legislation, SARC supported the establishment of ORR as an independent statutory authority,
commenting that ORR “would then be able independently to advise Ministers from a position
outside a Minister’s Department”.23 It could be argued that in this way ORR would be seen to
be completely independent when providing advice to Ministers on the adequacy of the RIS
and the RIS process.

Possible Options for Reform
As part of its 1997 Report, the Victorian Law Reform Committee considered a number of
options for reform of the RIS process and some of these included:
•

Increased training of department and agency officers on the RIS process;24

•

Strengthening of the consultation process requiring Ministers to take “reasonable
efforts”;25

•

Government departments and agencies circulate Issues Papers to key stakeholders during
the development of regulatory proposals;26

•

RISs should be accompanied by a summary and list of questions so that busy members of
the community can easily and clearly understand the issues which they need to address
should they wish to comment upon a particular regulatory proposal;27

•

Publication of all RISs on the internet together with a simple form encouraging people to
comment on the regulatory proposal.28

In Queensland, the Business Review Unit, which is part of the Department of State
Development, has developed a special computer software program which department and
agency officers use when preparing RISs. The Business Review Unit runs special training
programs for government and agency officers on how to use this program and also provides
back-up assistance. The aim of this software package is to assist department and agency
officers with the production of uniform, comprehensive and easy to understand RISs.
The Regulation Reform Unit which is part of the Commonwealth Office of Small Business
has this year commenced producing an Annual Review of Small Business which contains a
series of regulatory performance indicators and a table which shows the performance of all
Government departments and agencies in meeting a number of criteria. For example, it shows
the number of regulations created or amended in the 12 month reporting period and it shows
how well departments are performing in producing RISs. Some of the performance indicators
include:
•

the proportion of regulations for which there is an adequate justification for the
compliance burden;

•

the proportion of regulations amended;

23

24
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26
27
28
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•

the proportion of regulations in which the RIS explained the consultation;

•

the number of relevant appeals which result in agency decisions being reversed.

While many of the performance indicators allow particular government departments or
agencies to assess their own performance, the performance indicators relating to RISs are
assessed by the Commonwealth Office of Regulation Review.
The Commonwealth Office of Regulation Review has provided all Commonwealth agencies
and departments with a guide to making regulations.29 Office of Regulation Review staff
provide advice to department and agency officers during the preparation of each individual
RIS and follow this up by providing feedback on how RISs can be improved throughout the
entire process. Before the regulatory proposal and RIS go to Cabinet, the Office of Regulation
Review has to comment on the adequacy of the RIS. The Commonwealth requires that RISs
be tabled in Parliament,30 although there is no requirement that the RIS produced for Cabinet
be the same as the RIS tabled in Parliament.31

Questions for Consideration
•

What do you think of the RIS process? Do you think it is working effectively?

•

Are RISs articulate documents which are easy to read and understand?

•

Should RISs be accompanied by a summary of the key issues and a list of questions?
Would this make it easier when making a submission to a department or agency?

•

Is it easy to find RISs and to obtain a copy?

•

Should there be a requirement for RISs to be tabled in Parliament?

•

Is publication of a RIS in the Victorian Government Gazette and a daily newspaper
circulating throughout Victoria sufficient? Should it be compulsory to publicise
RISs on the website of the particular department or agency? Should all affected
stakeholders be notified in writing of a proposed regulation, or is this too
impractical to implement?

•

Does the minimum 28 day period within which to make comments (s 11(2)
Subordinate Legislation Act 1994) allow sufficient time for making a submission on
a regulatory proposal?

•

What do you think about the consultation process which takes place prior to the
making of a regulation? Do you think adequate consultation takes place? Do you
think the consultation process is genuine?

•

Do you think the consultation process could be strengthened by a requirement that
ministers take ‘reasonable efforts’ (as recommended in the Victorian Law Reform
Committee’s Report on Regulatory Efficiency Legislation) to ensure appropriate
consultation?

29
30

31

Office of Regulation Review, A Guide to Regulation, 2nd edition, Canberra, December 1998.
There is also a requirement for RISs to be tabled in NSW – Memorandum 98-15 issued by the NSW
Premier directs all Ministers to table a copy of the RIS in Parliament in the same sitting week that
Parliament is given notice that a new regulation has been made or as soon as possible thereafter.
This was highlighted as a weakness in the Commonwealth, Meeting Notes, Meeting with representatives
of Office of Regulation Review, Canberra, Wednesday 21 June 2000.
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Questions for Consideration (continued)
•

Do department or agency officers require further training in preparing a RIS?
Would it be useful to introduce a software program (similar to that developed by the
Business Review Unit, Department of State Development, Queensland) which could
be used by department and agency officers when writing RISs?

•

Would it be useful to produce an annual report (similar to that produced by the
Regulation Reform Unit, Office of Small Business, Canberra) containing details of
the performance of departments and agencies in meeting specified regulatory
performance criteria?

•

Should the Office of Regulation Reform or some similar agency have responsibility
for training and working more closely with department and agency officers
responsible for drafting RISs?

•

Should ORR be responsible for providing advice and training on RISs and the RIS
process?

•

Should ORR have a mandatory role in certifying the adequacy of RISs?

•

Should ORR be located in the Department of Premier and Cabinet, remain in the
Department of State and Regional Development, or be created as an independent
statutory authority?

•

Are there any other comments you wish to make concerning the RIS process?

Exception and Exemption Certificates
A RIS does not need to be prepared if the regulatory proposal falls within one of the
exceptions contained in section 8 or one of the exemptions contained in section 9 of the
Subordinate Legislation Act 1994. Where a regulation is excepted from the RIS process under
section 8, the reasons why it falls within that exception do not have to be provided although
the Minister must certify to the Subcommittee that the regulation falls within a relevant
exception. Where a regulation is exempted from the RIS process under section 9, the Minister
must specify the reasons for granting the exemption.
Exceptions
A regulation is excepted under section 8 of the Subordinate Legislation Act 1994 where the
regulation:
•

32
33
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increases fees by an annual rate which does not exceed the annual rate approved by the
Treasurer in relation to the state budget. Currently the rate is 2.5% and this rate can be
found in the publication, Guidelines for Setting Fees and Charges Imposed by
Departments and Budget Sector Agencies.32 The Guidelines allow departments and
agencies to round off to the nearest whole dollar and it is also acceptable for fee increases
to be viewed as a package, so that individual fees can exceed the set rate, provided that
the total package of fees in a regulation does not.33 This means that while some increases
Department of Treasury and Finance, Melbourne. The current Guidelines are dated 24 January 2000.
ibid., p. 4.
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in the package may fall outside the rate set by the Treasurer, averaged out as a whole the
fees do not exceed the set rate. In its 1999 Report, SARC drew attention to the usefulness
of agencies and departments providing the Subcommittee with a table providing a
comparison of the new fees with the old fees.34 SARC also commented on the growing
use of the ‘basket’ approach which enabled some individual fees to increase by an
amount far in excess of the Treasurer’s Guidelines. 35
•

relates only to the procedure, practice or costs of a court or tribunal. These regulations
concern the updating of court rules, the introduction of new tribunals, the introduction of
new court procedures and so on.

•

only prescribes an equalisation factor for the purposes of the Land Tax Act 1958. These
regulations state the number by which the land value of Victorian properties must be
multiplied for the purposes of calculating land tax.

•

prescribes or exempts an instrument or class of instruments from being a ‘statutory rule’
for the purposes of the Subordinate Legislation Act 1994.

•

extends the operation of a regulation which would otherwise be revoked by virtue of the
automatic sunsetting provisions contained in section 5 of the Subordinate Legislation Act
1994. Under this exception a Minister certifies that due to special circumstances, there is
insufficient time to comply with the RIS process and that the existing regulation should
be extended. A regulation may only be extended once under this provision and only for a
maximum period of up to 12 months.

Exemptions
A regulation is exempt from a RIS under section 9 of the Subordinate Legislation Act 1994
where that regulation:
•

does not impose an appreciable economic or social burden on a sector of the public. The
Premier’s Guidelines (refer below) offer guidance on the meaning of ‘an appreciable
economic or social burden’.36 In its May 1999 Report, SARC indicated that this is the
most frequently used exception and that it applies where a regulation has a minor impact
on a small sector of the public.37

•

is required under a national uniform legislation scheme where an assessment of costs and
benefits has already been undertaken for that scheme. Where a national scheme
assessment of the costs and benefits has already been undertaken, the impact on Victoria
has presumably already been considered and it is therefore wasteful of resources to
prepare an additional RIS assessment.

•

is fundamentally declaratory or machinery nature. In other words, the changes are of a
minor nature. In its May 1999 Report, SARC noted that there were many examples of
regulations falling within this category.38

34
35
36
37
38

SARC, refer footnote 15, p. 30.
ibid.
Premier’s Guidelines, refer footnote 11, Part 6.
SARC, refer footnote 15, pp. 34-35.
ibid., pp 36-38.
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•

deals with administrative procedures between Departments or declared authorities.

•

deals with administrative procedures within the departments of Parliament.

•

the preparation of a RIS would render the proposed statutory rule ineffective or would
unfairly advantage or disadvantage any person likely to be affected by the proposed
statutory rule. This exemption allows a regulation to be introduced without notice where
the circumstances are such that notice to the public would render the regulations useless.
In its May 1999 Report, SARC noted that there were two examples of these types of
regulations, both of which related to public access to forests.39

There is an additional exemption under section 9 of the Subordinate Legislation Act 1994, that
is where the Premier certifies that in the special circumstances of the case the public interest
requires that the proposed regulation be made without a RIS. A regulation made under this
exemption may only exist for a period of up to 12 months. The Premier’s Guidelines make it
clear that regulations should only be made under this exemption where it is an emergency or
where there is a clear overriding public interest:
There is a need in each case to balance the public interest in the consultation and cost
assessment involved in the RIS process and the need to make regulations without delay
in emergency situations.40
Premier’s Guidelines
As mentioned above, the Premier’s Guidelines are made under section 26 of the Subordinate
Legislation Act 1994. The Premier’s Guidelines are made by the Minister responsible for
administering the Subordinate Legislation Act 1994. Currently, the Premier has this
responsibility and therefore the guidelines are referred to as the Premier’s Guidelines. The
most recent set of guidelines were gazetted on 30 October 1997 and came into effect on 1
December 1997. A copy of the Premier’s Guidelines may be obtained from ORR’s website at
www.dsd.vic.gov.au/regreform
Schedule 1 of the Subordinate Legislation Act 1994 sets out matters to be included in the
Guidelines. The Premier’s Guidelines provide departments and agencies with information
concerning the application and interpretation of the Subordinate Legislation Act 1994. Some
of the information contained in the Premier’s Guidelines includes:
•

guidance for the making of regulations;

•

an explanation of when consultation should take place;

•

guidance on obtaining independent advice as required by section 10(3) Subordinate
Legislation Act 1994;

•

an explanation of the meaning of an appreciable economic or social cost on a sector of
the public;

•

details on the exemption process and the use of Premier’s certificates;

•

guidance on sunsetting and extension of regulations;

39
40
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ibid., p. 39 and pp 15-18.
Premier’s Guidelines, refer footnote 11, Part 11.
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•

general notes on RISs;

•

information on competition policy principles and details of how to conduct a competition
policy assessment; and

•

sample certificates.

Questions for Consideration
•

What do you think of the exception and exemption process? Is it easy to determine
where a regulatory proposal fits within an exemption or exception?

•

As Ministers are required to provide reasons why regulations fall within
exemptions, should Ministers also be required to provide reasons why regulations
fall within exceptions?

•

Should there be other exceptions or exemptions?

•

What do you think of the ‘basket’ approach to fee increases? What do you think
about the ability to round-up to the nearest whole dollar?

•

Are the Premier’s Guidelines useful? Do you find the Premier’s Guidelines unclear or
ambiguous in any respect? In what ways could the Premier’s Guidelines be
improved?

•

Are there any other comments you wish to make about the exception or exemption
process or the Premier’s Guidelines?

Automatic Expiry of Regulations
Section 5 of the Subordinate Legislation Act 1994 provides that a regulation ceases to exist on
the day which is ten years after the making of the regulation. This process is often referred to
as “automatic sunsetting”. Responsibility for monitoring regulations and their expiry date
rests with agencies and departments. The Premier’s Guidelines make clear that it is vital that
sufficient time is allowed for a proper evaluation and review of regulations to take place.41
However, there is an exception to this rule which allows a Minister to certify that due to
special circumstances there is insufficient time to undertake a RIS.42 The Governor-inCouncil may on the certificate of the Minister, extend the period of operation of a regulation
for a period not exceeding 12 months. A regulation may only be extended once under section
5 of the Subordinate Legislation Act 1994. The Premier’s Guidelines indicate that
administrative oversight is not a ‘special circumstance’ warranting extension of a regulation.43
On the other hand, where there are legislative changes or other investigations, which will
impact upon the remaking of a regulation after it expires, it is appropriate for an extension to
be sought.

41
42
43

Premier’s Guidelines, refer footnote 11, Part 12.
Subordinate Legislation Act 1994, s. 5(3).
Premier’s Guidelines, refer footnote 11, Part 12.

15

Scrutiny of Acts and Regulations Committee

Questions for Consideration
•

What do you think of the automatic expiry of regulations at the end of 10 years? Is
this period of time too long? (For example, NSW has a 5 year sunsetting period).
Does a longer period reduce public compliance costs?

•

Do you think the use of extension certificates under section 5 of the Subordinate
Legislation Act 1994 is appropriate?

•

Does the extension of up to 12 months allow sufficient time to finalise a regulatory
proposal? Are there any circumstances where a period longer than 12 months is
required?

•

Does the use of extension certificates undermine the requirement that regulations
expire at the end of ten years?

The Inquiry Timetable
The deadline for submissions is 5.00 pm on Wednesday 31 January 2001. The
Subcommittee is planning to hold public hearings in February 2001. It is anticipated that the
Committee will table its report during the autumn 2002 sittings of Parliament.

Making a Submission
The Subcommittee invites people and organisations to make written submissions on the terms
of reference set out in this Discussion Paper. Those preparing submissions should feel free to
include any other issues they consider relevant, whether or not they are mentioned in this
Discussion Paper. The Subcommittee appreciates receiving any comments on one, some or all
of the issues mentioned.
Anyone can make a submission or comment. It is not necessary to have legal or other special
qualifications. The inquiry raises issues of importance to all Victorians and it would be
helpful to the Subcommittee in its deliberations to receive the views of the community at
large.
You may wish to provide the Subcommittee with a copy of your submission electronically.
You can do this by sending an email message containing the submission as an attachment to
<jenny.baker@parliament.vic.gov.au>. The Subcommittee may require a separate signed
authenication of any submissions sent electronically. Hardcopy submissions should be sent to
the address shown below.
There is no set format for a submission. Your contribution can take the form of a letter, a
short briefing paper or a longer research document.
All submissions are treated as public documents unless confidentiality is requested.
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Further Information
Further information about the inquiry may be obtained from SARC’s website at
<www.parliament.vic.gov.au/sarc>

Subcommittee Membership
The membership of the inquiry Subcommittee is –
Ms Jenny Mikakos, MLC
(Subcommittee Chair)
Mrs Mary Gillett, MLA
(SARC Chair)
Ms Maree Luckins, MLC
(SARC Deputy Chair)
Mr Martin Dixon, MLA
Mr Tony Robinson, MLA

Address for Submissions

Enquiries

Jenny Baker, Legal Adviser, 9651 3619
jenny.baker@parliament.vic.gov.au

Submissions to Hon. Jenny Mikakos MLC
Chair
Regulation Review Subcommittee
Scrutiny of Acts and Regulations Committee
Level 8, 35 Spring Street
MELBOURNE VIC 3000
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