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The historical context

Modem discussions, at least by international lawyers, of 
the principles of self-determination always go back to 
the efforts by Woodrow Wilson before and during the 
Versailles conference immediately after the First 
World War. Wilson proclaimed principles recognising 
not only a right of self-determination from external 
sources but also an internal element to self
determination — the right to some sort of democratic 
self-governance. Unfortunately, Wilson and his other 
interlocutors in Versailles were really only concerning 
themselves with what to do with territories of the 
vanquished empires — the Austro-Hungarian, the 
Ottoman, German and so on. They did not succeed in 
enshrining in the Covenant of the League of Nations
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any effective principle of self-determination. And the 
arrangements that they came up with in relation to 
minority rights were not premised on self
determination.

When we talk about self-determination today, however, 
we go back to the UN Charter. Although it failed to 
recognise self-determination as a right, it did recognise 
the principle of self-determination as the equal right of 
all peoples. The references to 'peoples' in the preamble 
to the UN Charter are not motivated by any particularly 
progressive sentiments. An American congressman 
insisted on the inclusion of 'We the peoples' not in 
order to recognise peoples' rights but rather to make it 
very clear that what the peoples of the world were going 
to enjoy was American style democracy as expressed by 
exactly the same words. In fact, at that stage, the Dutch, 
who were still a colonial power of sorts, were getting very 
upset and said that the word 'peoples' had no derivative

status and should not be included. The result of the 
concerns expressed by the Dutch and others was the 
inclusion at the end of the preamble to the UN Charter 
of the following statement:

Accordingly, our respective governments, through 
representatives assembled in the city of San 
Francisco, who have exhibited their full powers 
found to be in good and due form, have agreed to the 
present Charter of the United Nations and do hereby 
establish an international organisation to be known as 
the United Nations.

In other words, a perfect piece of international lawyers' 
jargon making it very clear, not only that it wasn't being 
done in the name of peoples who were supposedly 
assembled anywhere, but rather of the governments, 
provided their representatives had shown credentials in 
due and good form.

The reference to 'peoples' in the Universal Declaration 
was basically carried over from the UN Charter. At the 
time, representatives of the Soviet Union, China and 
Egypt were all enthusiastic supporters of its inclusion 
because of their concerns for the plight of colonial 
peoples. But once again, that reference was directed 
entirely at colonial peoples rather than peoples in the 
broader sense. The Universal Declaration itself does not 
include any reference to either a principle of self
determination or a right to self-determination. In 1960 
the famous declaration on the Granting of 
Independence to Colonial Countries and Peoples 
proclaimed a right to self-determination but added,

'In other words, a perfect piece of 
international lawyers' jargon,'

ominously, 'any attempt aimed at the partial or total 
disruption of the national unity and the territorial 
integrity of a country is incompatible with the purposes 
and principles which are the United Nations.'
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So on the one hand this famous declaration recognised 
a right to self-determination but then provided that it 
could not, under any circumstances, involve disruption 
of national unity. And 'national unity' is of course a very 
far-reaching statement because all sorts of things can 
interfere with it.

The 1970 Declaration on Friendly Relations among 
Countries tried to spell out in more detail what the right 
to self-determination was about, but failed miserably 
and many commentators consider it regressive.

UN practice today

UN practice has been entirely consistent in its 
approach. It has recognised the right in relation to 
colonial peoples without any great difficulties. And it 
has recognised that, where there is a particular form of 
foreign domination, such as in Afghanistan, the right of 
self-determination may be 
violated. (Attempts to extend that 
to Poland and elsewhere were not 
very successful on the grounds 
that the foreign domination was 
not sufficiently obvious.) Finally, 
it recognised a category where 
racist domination is involved. But 
that has really only been applied in the southern 
African context. Thus if you take the case, for example, 
of Fiji where it could be argued there is an example of 
racist domination reflected in the constitution the UN 
has not been even remotely tempted to act.

Essentially, the UN Commission on Human Rights has 
done with self-determination what it does with so many 
other issues, and that is to study it. It has classified some 
situations as involving the right to self-determination, 
most notably in the case of Afganistan back in the early 
1980s. But for the most part it has preferred to deal with 
self-determination issues in a very different light. For 
example, while it is very hard for anyone to deny that 
the people of Tibet have a right to self-determination 
which has clearly been violated, to insist on that 
emphasis in the context of the Commission on Human 
Rights is almost guaranteed to be unproductive. States 
comprising the UN are deeply aware of the precedent 
that might be set by recognising such a right of self
determination to a people such as in Tibet and I don't 
think they are showing any inclination to move away 
from that long established reluctance.

The major treaty bodies

Now the other source to which one turns to look at what 
the UN has been able or not able to do, is to the two 
major treaty bodies — the Human Rights Committee 
and the Economic, Social and Cultural Rights 
Committee. When the latter Committee ratified the

Covenant on Economic Social and Cultural Rights the 
Indian Government argued that the words 'the right of 
self-determination' in Article One applied only to 
peoples under foreign domination and not to sovereign 
independent States or to a section of a people or nation. 
So much for Goa or Kashmir!

France, West Germany and the Netherlands lodged 
some rather vague objections on that occasion but they 
made their point. The West Germans, for example, said 
the right applies to all peoples and not only to those 
under foreign domination. All peoples therefore had an 
inalienable right freely to determine their political status 
and freely to pursue their economic, social and cultural 
development. Now, whether the Germans had an eye to 
potential developments in East Germany at that stage, I 
don't know. The Dutch said that any attempt to limit the 
scope of the right to self-determination or to attach 
conditions not provided in the relevant instruments 

would undermine the concept of self
determination and would thereby 
seriously weaken its universally 
acceptable character.

Although a few member States were 
prepared to stand up and lodge 
objection to purported reservations 

to UN treaties, the Committee on Economic Social and 
Cultural Rights has done nothing at all about the right to 
self-determination. The formalistic justification is that 
it's a right that's better dealt with by the Human Rights 
Committee — since it appears in both Covenants and it 
is therfore not appropriate to involve the other 
Committee in questioning on an issue which the Human 
Rights Committee has raised fairly consistently with 
States' parties. The reality is that it's in the too-hard 
basket and the Commonwealth does not want to get 
involved in that issue.

The Human Rights Committee

The Human Rights Committee has not managed to 
sidestep it by pushing it onto another committee. It has 
had to confront it on three fronts. The first is in 
examining the reports presented by States parties. 
Individual members of the Committee have been quite 
outspoken and assertive in saying 'Clearly what is going 
on is unacceptable from the point of view of the right to 
self-determination.' But their statements tend to 
generate heat rather than principles.

The second opportunity arises in the adoption of what 
are called 'general comments'. The Human Rights 
Committee has the opportunity to make statements 
which are potentially very significant in terms of 
elaborating on the normative content of particular rights. 
The Human Rights Committee, whether because it 
lacks courage or because it sees itself in a very long
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historical context (in other words, it doesn't want to do 
anything for the first 20 or 30 years till it really gets itself 
established), has been reluctant to say very much of 
great value in its general comments. Certainly in its 
general comments on Article 1 it has succeeded 
perfectly in saying absolutely nothing — but at some 
length!

Finally, in relation to the Optional Protocol to the 
Covenant, which is of more relevance to Australia since 
we have recently ratified it, the Committee has so far 
done a very dainty exercise in avoiding the issue of self
determination. There have been two major cases that 
have come before it and in the second of these cases 
the Committee said:

The Covenant recognises and protects in most resolute 
terms a people's right of self-determination as an 
essential guarantee and observance of individual 
human rights.

However, the Committee observes that the author in 
this case, as an individual, cannot claim under the 
Optional Protocol to be a victim of a violation of the 
right to self-determination enshrined in Article 1 of the 
Covenant which deals with rights conferred upon 
peoples as such. In other words, what they have done is 
to set up this wonderful Catch 22 where, under the 
Optional Protocol, they say we can only examine 
complaints from individuals. But Article 1 is clearly a 
peoples' right not an individual's right. So, if peoples 
could bring complaints, of course we'd be delighted to 
hear them. Unfortunately, they cannot, since the 
procedure applies only to individuals. So in a formal 
sense, it means that under the Optional Protocol, the 
Committee is not prepared to entertain questions of 
self-determination. The reason is basically the same 
reason as that for which other UN bodies have not done 
anything and that is that the issue is seen as politically 
too hot to handle.

It should be possible in the years ahead for the 
Committee to adopt a more synthetic approach to 
different rights in the Covenant, and to take the Articles, 
whether it's Article 25 (the right to participate in 
democratic government) or Article 27 (minority rights or 
other such rights) and read them in conjunction with 
Article 1 of the Covenant which would then enable it to 
adopt a much more constructive approach.

I think w hat one makes of the right to self-determination 
in international law depends on how one views the 
international human rights system. If we're looking for 
an effective international response to violations, then we 
might be reasonably content with what the UN has done 
in response to arbitrary executions and in response even 
to disappearances and torture and some other problems. 
But the situation in relation to the right to self
determination has of course been most unsatisfactory. 
We don't know exactly what the right to self
determination means in any comprehensive way. And no 
agencies have been prepared to pursue effectively its 
implementation.

'In other words, what they have 
done is to set up this wonderful 

Catch 22..:

If, however, we take a much broader view of what the 
international human rights regime is all about, then the 
right to self-determination has not been entirely 
unsuccessful or ineffective. It has fulfilled a rather 
different role in ensuring that questions are framed in a 
particular way. It has conferred a degree of legitimacy on 
various seccessionist and other self-determination 
movements. And it has enabled some of those debates 
to take place within something of a human rights 
framework, which I think is often more constructive than 
a simple, political dogfight.

Finally, I think there needs to be, and we are starting see, 
much greater recognition of the inter-relationships 
between the right to self-determination and other 
human rights. It was seen to be in the interests of all 
States in the past to treat these two things as though they 
were totally different. That suited the West, which didn't 
want to think it was really a human right. It suited the 
Third World, which wanted to believe that this was even 
more important than a mere human right — something 
out there on its own. And it suited other interests 
generally. We're now starting to realise that you cannot 
look at the rights of minority groups, the rights to 
democratic participation in society and so on, without 
linking some conception of self-determination into our 
interpretation of those rights. That will in turn mean that 
self-determination begins to acquire a much more 
refined and ultimately much more productive content.

Philip Alston is the Chairman of the United Nations Committee on Economic, Social and Cultural Rights 
and Director of the Centre for International and Public Law, Australian National University. He was 
addressing a seminar on the Right to Self-Determination organised by the Human Rights Council of 
Australia, in Canberra, on 1 September 1992.

28 Reform, Summer 1993


