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HIGH COURT OF AUSTRALIA

 

GLEESON CJ,

GUMMOW, KIRBY, HEYDON AND CRENNAN JJ

 

STATE OF NEW SOUTH WALES  APPELLANT

 

AND

 

DOROTHY ISABEL IBBETT  RESPONDENT

 

 

[2006] HCA 57New South Wales v Ibbett 
 12 December 2006

S227/2006

 

ORDER

 

Appeal dismissed with costs.
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On appeal from the Supreme Court of New South Wales
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J E Maconachie QC with E Chrysostomou for the appellant (instructed by Crown Solicitor 

for New South Wales)

 

J J J Garnsey QC with B E Kinsella for the respondent (instructed by James Fuggle)

 

 

Notice:  This copy of the Court's Reasons for Judgment is subject to formal 

revision prior to publication in the Commonwealth Law Reports.

 

 

CATCHWORDS

 

New South Wales v Ibbett

 

Tort – Trespass – Whether recognition of occupiers' rights of quiet enjoyment of land an 

appropriate consideration when awarding damages.

 

Damages – Aggravated damages – Exemplary damages – Where assault and trespass 

committed by police officers – Whether an award of general damages, aggravated and 

exemplary damages involves punishment twice for the same wrong.

 

Damages – Exemplary damages – Vicarious liability – Where the Law Reform (Vicarious 
 and the   Liability) Act 1983 (NSW)  Police Legislation Amendment (Civil Liability) Act 2003 (NSW)

assigned liability of police officers to the Crown – Whether award of exemplary or 

aggravated damages against the Crown appropriate.
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1.  

2.  

3.  

 

Words and phrases – "double punishment", "aggravated damages", "exemplary damages", 

"vicarious liability".

 

, s  .Crown Proceedings Act 1988 (NSW) 5

, ss , , ,  . Law Reform (Vicarious Liability) Act 1983 (NSW) 6 8 9B 9G(2)

 . Police Legislation Amendment (Civil Liability) Act 2003 (NSW)

 

 

GLEESON CJ, GUMMOW, KIRBY, HEYDON AND CRENNAN JJ.   This appeal by the State of 

New South Wales from the New South Wales Court of Appeal  raises issues the resolution of [1]

which depends upon the interplay between the common law and several items of New South 

Wales legislation.  The issues involve the nature and extent both of the interests protected and 

vindicated by an award of damages against the State for trespass to land and of the vicarious 

liability of the State for exemplary damages awarded in an action for trespass to land and for 

assault.

  [2005] NSWCA 445, reported in part in [1]             State of New South Wales v Ibbett (2005) 65 

 .NSWLR 168

It should be observed at the outset that much of the criticism respecting the remedy of exemplary 

damages has been stimulated by such awards in defamation actions.  This appeal does not arise 

from an action of that kind and, in any case, under the recent legislation in this country, no 

plaintiff may be awarded exemplary or punitive damages for defamation  .[2]

 See, eg, , s  .[2]             Defamation Act 2005 (NSW) 37

The nature of the action

The respondent ("Mrs Ibbett") brought an action in the District Court for damages occasioned by 

reason of the conduct at her house of two members of the NSW Police  .[3]

 Established by the  . See, generally, [3]             Police Act 1990 (NSW) Jarratt v Commissioner of Police 

(2005) 79 ALJR 1581; 221 ALR 95. (NSW)
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3.  

4.  

5.  

Following paragraph cited by:

 (17 December 2008) (Hall J)Landini v State of New South Wales

The State was identified by s  of the  ("the Crown Proceedings 5  Crown Proceedings Act 1988 (NSW)

Act") as the proper defendant. This rendered the State generally amenable to an action in tort 

based upon vicarious liability  .  In former times, the circumstance that police officers often [4]

acted in the exercise of common law or statutory powers and according to "independent" 

discretions would have taken an action such as that of Mrs Ibbett outside the scope of the 

vicarious liability of the Crown  .  However, in this respect, there has been further legislation.[5]

 Hogg and Monahan, , 3rd ed (2000) at 111112, 116. Section  of the [4]            Liability of the Crown 10 Cro

 repealed the  wn Proceedings Act  Claims against the Government and Crown Suits Act 1912 (NSW)

, whose nominal defendant procedures previously had been utilised in tort actions arising 

from police misconduct and including [1984] 3 NSWLR 653 and  Griffiths v Haines  Lippl v Haines

(1989) 18 NSWLR 620.

  (1906) 3 CLR 969; (2005) 79 ALJR [5]             Enever v The King  Jarratt v Commissioner of Police (NSW)

1581 at  ,  ,  ; 221 ALR 95 at , ,  ; Hogg and Monahan, 1584 [4]-[5] 1593-1594 [70] 1603 [119] 9697 110 123 Lia

, 3rd ed (2000) at 125127.bility of the Crown

Following paragraph cited by:

Julia Wedding as trustee for the Julia Wedding Super Fund v Attorney General for New 

 (30 September 2016) (Slattery J)South Wales

Section  of the  ("the 1983 Act") deems police 6  Law Reform (Vicarious Liability) Act 1983 (NSW)

officers to be persons in the service of the Crown. Section  renders the Crown vicariously liable 8

in respect of torts committed by such persons in the course of their service and in performance or 

purported performance of an independent function. No occasion arises in this appeal to examine 

the statutory equation of the State, created by the Constitution of the Commonwealth, with the 

Crown  .  The 1983 Act can be interpreted in accordance with its own terms and without [6]

reference to any possible constitutional questions.

  (1997) 191 CLR 471 at  ; cf [1972] IR 241 at [6]             The Commonwealth v Mewett 545552  Byrne v Ireland

 per Walsh J.272273
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6.  

53.  

7.  

Following paragraph cited by:

 (08 August 2012) (Allsop P at [1]; Basten JA at [67]; Kable v State of New South Wales

Campbell JA at [173]; Meagher JA at [174]; McClellan CJ at CL at [175])

Subject to the proper place of [1953] 1 QB 597, as to which see Broom v Morgan 

Windeyer J in [1965] HCA 12; 112 CLR 295 at ,  Parker v Commonwealth 300-301

the views of Fullagar J would appear to have prevailed: Cowell v Corrective 

(1988) 13 NSWLR 714 at  (Clarke JA with Services Commission of NSW 731-32

whom Priestley JA agreed); (1986) 5 NSWLR 218 at   Commonwealth v Connell 223

(Glass JA); (1990) 54 SASR 231 at  (King CJ); and De Bruyn v South Australia 235 se

[2001] HCA 44; 207 CLR 21 at  and mble Hollis v Vabu Pty Ltd [34] Parker v 

at  ; and cf  Commonwealth 301 New South Wales v Ibbett [2006] HCA 57; 229 CLR 

 638 at  [6] and  [36] .

Counsel for the State emphasised that s  is drawn in terms which apply the "master's tort" theory 8

of vicarious liability, associated with the reasons of Fullagar J in Darling Island Stevedoring and 
 , whereby the master is liable for a breach of duty resting on the  Lighterage Co Ltd v Long [7]

servant, not on the master, and broken by the servant.  The other theory, that adopted by Kitto J 

in  , treats the act of the servant as the indirect act of the master. Long [8]

   at  ; cf [2006] 3 WLR 125 [7]            (1957) 97 CLR 36 5657  Majrowski v Guy's and St Thomas's NHS Trust

at  per Lord Nicholls of Birkenhead;  at  129 [2006] 4 All ER 395 401.

   at  .[8]            (1957) 97 CLR 36 6465

Mrs Ibbett's action was commenced on 10 December 2002 against the State as third defendant and 

Senior Constables Pickavance and Harman as first and second defendants.  Before trial, 

Mrs Ibbett discontinued her action against the individual defendants and the action proceeded to 

a hearing before Phegan DCJ (sitting alone) as one solely against the State.  However, in 2003, the 

1983 Act was amended, with respect to the pending litigation, by the Police Legislation Amendment 
 ("the 2003 Act"). The changes made by the 2003 Act of its own force  (Civil Liability) Act 2003 (NSW)

relevantly applied to the pending action (s 9G(2)). Further, s  introduced a special regime in the 9B

following terms:

"(1) A is a claim for damages for a tort allegedly committed            police tort claim
by a police officer (the ) in the performance or  police officer concerned
purported performance of the officer's functions (including an 

independent function) as a police officer, whether or not committed 

jointly or severally with any other person.
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7.  

8.  

9.  

10.  

11.  

12.  

13.  

(2) Except as provided by this Part, a person may not in any legal           

proceedings make a police tort claim against the police officer concerned, 

but may instead make the claim against the Crown.

(3) A person who makes a police tort claim against the Crown in any legal           

proceedings may join the police officer concerned as a party to the 

proceedings only if the Crown denies that it would be vicariously liable for 

the alleged tort if it were established that the police officer concerned had 

committed the tort."

For the purposes only of s  , the State admitted vicarious liability for the conduct of the two 9B(3)

police officers. 

The facts

More should be said now respecting the facts.  Mrs Ibbett was born in 1931.  Her husband had died 

in 1995.  Mrs Ibbett had owned three shops and had worked as a paymistress for 17 years.  She last 

worked in 1987.  Mrs Ibbett had been very involved with the bowling community and had been 

District President of the Lower North Coast District.  The trial judge accepted her evidence, 

saying that she gave her testimony in a clear and matter of fact way, and without any sign of 

exaggeration or reason for suspecting invention.

Mrs Ibbett had three children, a daughter and two sons.  One son, Warren, born in 1958, returned 

to live with his mother since his release from prison in 1997.  This was after he had served a term 

of five and a half years imprisonment.  That was the third of three lengthy periods of 

imprisonment served by him.  He said in evidence at the trial of the present action that he had 

been a drug user "on and off over the years".

The events complained of by Mrs Ibbett occurred in the early hours of 23 January 2001 at the 

house then owned and occupied by her in Forster, on the North-central coast of New South 

Wales.  The house had been built for Mrs Ibbett with the assistance of her son in fitting it 

out.  The premises had four bedrooms and an attached double garage with access from the house.

Shortly before 2.00 am on 23 January 2001, whilst Mrs Ibbett was asleep in the main bedroom 

across a hallway directly behind the garage, her son arrived home in his van.  He was pursued by 

a police vehicle.  The police vehicle was occupied by the two police officers, Senior Constables 

Pickavance and Harman.  They were acting under operational orders "to keep a lookout for" 

Mr Ibbett.  However, the only offence, commission of which the police reasonably suspected Mr 

Ibbett, was a driving offence.

Mr Ibbett drove into the garage of the house and, using a remote control device, closed the roller 

door.  As the roller door was closing, Senior Constable Pickavance dived under it and sought to 

arrest Mr Ibbett.  He had no proper basis for making such an arrest or entering the property.  He 

was not uniformed and was wearing casual clothing.

There was a commotion with both parties shouting or screaming at each other.  This awakened 

Mrs Ibbett.  Whilst Senior Constable Pickavance had his service pistol directed at Mr Ibbett, Mrs 

Ibbett opened a door leading from the hallway into the garage.  She heard her son say to Senior 

Constable Pickavance, "Who are you?  Get outta here."  She repeated words to that effect, at which 

https://jade.io/article/276227/section/8828
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13.  

14.  

15.  

16.  

17.  

18.  

19.  

20.  

stage Senior Constable Pickavance swung towards her, pointing his gun at her and said, "Open 

the bloody door and let my mate in."  Mrs Ibbett had never seen a gun before and was 

petrified.  The trial judge regarded that description of her state of mind as no exaggeration.

To this point, Senior Constable Harman had been outside the house but came in when the roller 

door to the garage was reopened.  Like Senior Constable Pickavance, he was not uniformed and 

wore casual clothing.

Mr Ibbett was removed to the driveway, handcuffed and pushed to the ground.  Uniformed police 

arrived.  Mr Ibbett's vehicle was removed onto the driveway and searched.  He himself was 

returned to the garage and strip searched.  Criminal proceedings were commenced against 

Mr Ibbett.  However, these were subsequently withdrawn.

At the trial in the District Court of Mrs Ibbett's claim for damages against the State, Senior 

Constable Pickavance denied that he had pointed a gun at Mrs Ibbett, but his evidence was not 

accepted.  The trial judge described him as "conspicuously careless with the truth".  Senior 

Constable Harman was treated as a more forthright and reliable witness but much of his evidence 

impressed the trial judge as coloured by a sense of loyalty to his fellow officer.

Phegan DCJ concluded:

"It is very difficult to escape the conclusion that, contrary to their evidence, the police 

officers were on the look out for Ibbett, identified his van as it came along Lakes Way, 

pursued it and, in their determination to effect an arrest and in doing so find evidence 

of either house breaking or possession of drugs or both, had followed Ibbett into his 

mother's premises.  Ibbett may have exceeded the speed limit and may even have 

driven erratically at times giving Pickavance and Harman some justification for an 

arrest and one of the subsequent charges which were laid against Ibbett.  The hope of 

being able to make more serious criminal charges stick was dashed by the lack of 

adequate evidence found either on Ibbett or in his van."

Following paragraph cited by:

 (22 April 2020) (Abadee DCJ)Jeleskovic v Wagner (No. 2)

His Honour found that the entry into the property by both police officers had been without lawful 

justification and had amounted to trespass to land.  His Honour also held that the confrontation 

between Senior Constable Pickavance and Mrs Ibbett was more than sufficient to justify the 

requirements of an immediate apprehension of harm on her part, intentionally caused by Senior 

Constable Pickavance so as to amount to an assault.

These findings were not challenged in the Court of Appeal and are not challenged in this 

Court.  Rather, the appeal turns upon questions concerning the damages that Mrs Ibbett was 

entitled to recover. 

The damages award
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20.  

21.  

22.  

23.  

24.  

25.  

The formulation of the damages award both at trial and after an appeal and crossappeal to the 

Court of Appeal has been somewhat complicated.  The trial judge entered a verdict and judgment 

for the trespass by both police officers in the sum of $50,000 and for the assault by Senior 

Constable Pickavance in the sum of $25,000.  The award of $25,000 for the assault represented 

$15,000 as general damages and what his Honour said was an award "of modest proportions" of 

exemplary damages of $10,000.  The award of $50,000 for trespass comprised general damages of 

$10,000 to recognise "the offence and indignity to [Mrs Ibbett's] rights caused by the unlawful 

entry", aggravated damages of $20,000 and exemplary damages of $20,000.

No award of aggravated damages was made by the trial judge in respect of the assault.  However, 

the Court of Appeal (Spigelman CJ, Ipp and Basten JJA) unanimously awarded $10,000 

aggravated damages for the assault.  In addition, an order increasing the award of exemplary 

damages for the assault from $10,000 to $25,000 was supported by Spigelman CJ and Basten JA, 

Ipp JA dissenting.  The awards of aggravated and exemplary damages for trespass, each of 

$20,000, were retained by Spigelman CJ and Basten JA; Ipp JA would have made no awards 

under these heads.  The Court of Appeal directed entry of judgment for Mrs Ibbett in the total 

sum of $100,000. 

The issues in this Court

In oral submissions to this Court, counsel for the State stressed that the interest of the State on the 

appeal was in establishing the applicable principles, rather than precise assessment of the various 

heads of damages awarded.

The State submits, first, that in upholding the awards of aggravated and exemplary damages for 

the trespass, the majority in the Court of Appeal (particularly Spigelman CJ) wrongly took into 

account the interest of the occupier of land in undisturbed enjoyment by the occupier and the 

guests of the occupier.  In that regard, Spigelman CJ had held that, while in the present case an 

award of exemplary damages could not be supported, an award of damages for trespass to land 

can vindicate the right of an occupier to have undisturbed the owner's guests and residents.  On 

the other hand, Ipp JA disagreed that such a right was recognised in the tort of trespass and the 

State supports what was said by Ipp JA.

Secondly, the State complains that, by awarding general damages, aggravated damages and 

exemplary damages for trespass to land, the State had been punished twice for the same wrong.

Thirdly, as to the awards of exemplary damages (for which the State is liable only vicariously), the 

State contends that Ipp JA was correct when he said:

"The State can only be punished for the conduct of those who train and discipline the 

police force when a case is properly made out based on the unlawful conduct of such 

officials.  It is quite wrong, in my view, to fix the State with vicarious liability for the 

conduct of persons who are not before the court, who have not been identified, whose 

conduct is not the subject of allegations in the pleadings, whose conduct has not been 

investigated at the trial, and against whom no specific findings have been made.

...

I would add that it is difficult to comprehend how an award against [the State] could 

be said merely to irritate because it is $10,000 but would sting if it were $25,000, 
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25.  

26.  

27.  

28.  

29.  

30.  

57.  

particularly if regard is had to the State's annual budget.  The force of the proposition 

is not, in my view, increased if the amount is increased to $45,000 by lumping the tort 

of assault together with the tort of trespass."

Before turning to consider the issues thus raised, three preliminary matters should be noted.  The 

first is that, whatever may be the significance for the law of trespass of the undisturbed presence 

of guests of the occupier, the facts of this litigation have a narrower focus.  Mr Ibbett was living in 

his mother's house and was a member of the household, not a guest in any transient or merely 

social sense; the position in respect of such persons may be put to one side in deciding the first 

issue on this appeal.

The second preliminary matter is that the case cannot be approached on the footing that the 

conduct of the police officers was to be explained in whole or part by reference to known violent 

propensities of Mr Ibbett.  There was no finding to that effect and, in any event, Senior Constable 

Pickavance had denied pulling his gun but was not believed.

The third matter is that the police officers appear to have received limited "reeducation" from 

other officers (not of superior rank) with respect to their conduct at Mrs Ibbett's house on the 

night in question.  Senior Constable Harman said he had "a quick briefing", the content of which 

he could not recall.  Senior Constable Pickavance said he was told at a five minute meeting with 

an Education Development Officer ("EDO") that he should not have rolled out Mr Ibbett's vehicle 

and should have got a search warrant.  The EDO said, "Oh boys you'd better do better next 

time."  Mrs Ibbett said that she was offended by this seemingly trivial and apparently dismissive 

response to what had happened to her. 

Trespass – the interest protected

Following paragraph cited by:

 (26 March 2020) (Richards J)Wilson Parking Australia (1992) Pty Ltd v Roads Corporation

 (12 October 2017) (Judge Manousaridis)SINGH v Minister for Immigration

We turn first to consider the award of aggravated and exemplary damages for the circumstances 

in which the trespass to Mrs Ibbett's property was committed by the two police officers.  It is well 

established that the tort protects the interest of the plaintiff in maintaining the right to exclusive 

possession of her place of residence, free from uninvited physical intrusion by strangers.  It is not 

the concern of the law here to protect title in the sense of ownership but, as in the present case, 

the party in possession may often also be the owner.  But how extensive is that interest in 

exclusive possession?

Following paragraph cited by:

 (05 July 2011) (Hodgson, Campbell and Macfarlan State of New South Wales v Williamson

JJA)
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30.  

57.  

31.  

317.  

To explain why, it is convenient to start with some general observations about 

the tort of false imprisonment. It is uncontroversial that an invalid purported 

arrest can result in false imprisonment: [1947] AC 573 at  Christie v Leachinsky 58

 ; [2010] NSWCA 70 at ,  . In 7-8  Johnstone v State of New South Wales [30] [39] Stat

[2010] NSWCA 276 Sackville AJA said at  (B e of New South Wales v Radford [78]

eazley and Macfarlan JJA agreeing):

"False imprisonment is plainly one category of trespass to the person."

 

Unlike the situation concerning an action on the case, damages can be awarded in an 

action for trespass as vindication of the fact that a right of the plaintiff has been 

infringed, even if the plaintiff does not prove any special damage: New South Wales v 

(1991) 171 CLR 635 at  Ibbett [2006] HCA 57; (2006) 229 CLR 638 at  [30] ;  Plenty v Dillon 6

 45.

 

In  , Mason CJ, Brennan and Toohey JJ said of the proposition that the trespass  Plenty v Dillon [9]

to the plaintiff's farm was of such a trifling nature as not to found liability in damages:

"[b]ut this is an action in trespass not in case and the plaintiff is entitled to some 

damages in vindication of his right to exclude the defendants from his farm".

In their discussion of the tort of trespass in their joint reasons in , Gaudron and McHugh JJ  Plenty
said that the policy of the law here was the protection of possession of property and the privacy 

and security of the occupier  .  Among the authorities to which their Honours referred was the [10]

statement by Lord Scarman in another trespass case,  , emphasising the  Morris v Beardmore [11]

fundamental importance attached by the common law to the privacy of the home.

   at  [9]            (1991) 171 CLR 635 645.

   at  [10]           (1991) 171 CLR 635 647.

   at  [11]           [1981] AC 446 464.

Following paragraph cited by:

 (18 February 2022) (Davies J)Lewis v Doyle

 (17 December 2021) (Penfold J)Gindy v Capital Lawyers Pty Ltd (No 2)

 (15 October 2021) (Cavanagh J)Miles v Doyle (No 2)

 (07 August 2020) (Elkaim J)SMA v John XXIII College (No 2)
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317.  

430.  

53.  

112.  

In   New South Wales v Ibbett [2006] HCA 57; 229 CLR 638, at  [31] , the High 

Court said that:

Aggravated damages are a form of general damages, given by way of compensation for injury 

to the plaintiff, which may be intangible, resulting from the circumstances and manner of the 

wrongdoing.

 (13 July 2020) (Rothman J)Cosco v Hutley (No 2)

 (02 July 2020) (White, Gleeson and Wheelahan JJ)Nationwide News Pty Ltd v Rush

Aggravated damages may be awarded by way of compensation for injury 

resulting from the circumstances and manner of a publisher’s wrongdoing, 

such as conduct which manifests malice: at  (Taylor J) and at  Uren 130 149

(Windeyer J); at  (Brennan J);  Carson 71  New South Wales v Ibbett [2006] HCA 57; 

 s  of the 229 CLR 638 at  [31] (the Court). Where malice is in issue, 36 Defamation 

 provides that the Court is to disregard the malice or state of mind of the Act

defendant except to the extent that the malice or other state of mind affects 

the harm sustained by the plaintiff. The harm caused to a person by the 

conduct of the publisher, and the circumstances and manner of publication 

may be inferred: at  (Glass JA). As we have stated, in the present  Andrews [74]

appeal there is no challenge to the Judge’s findings in support of the 

conclusion that the manner in which the appellants published the defamatory 

matters aggravated the harm to Mr Rush.

 (05 June 2020) (Walton J)Hamilton v State of New South Wales

 (24 October 2019) (Elkaim J)H L v H P

The plaintiff also seeks aggravated damages. In   New South Wales v Ibbett [2006

] HCA 57; 229 CLR 638 at  [31] the High Court said that:

Aggravated damages are a form of general damages, given by way of compensation for injury 

to the plaintiff, which may be intangible, resulting from the circumstances and manner of the 

wrongdoing.

 (26 September 2019) (Sleight Cjdc)ZYX (pseudonym initials) v JD (pseudonym intials)

 (27 March 2019) (Judgment of His Honour Judge Johnson v The State of South Australia

Tilmouth)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (19 October 2018) (Barker J)Nyoni v Shire of Kellerberrin (No 10)

As the primary judge noted, at [340] of the primary judgment, aggravated 

damages are compensatory in nature, whereas exemplary damages – 

considered further below – are penal in nature. As observed in New South 

 Wales v Ibbett (2006) 229 CLR 638 at  [31] ; [2006] HCA 57 (Gleeson CJ, 
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31.  

112.  

46.  

1617.  

74.  

 Gummow, Kirby, Heydon and Crennan JJ) , aggravated damages are a form of 

general damages, given by way of compensation for injury to an applicant, 

which may be intangible, resulting from the circumstances and manner of the 

wrongdoing. 

 (22 February 2018) (Emmett AJA)Blythe v Willis

 (17 February 2017) (Montgomery DCJ)Houston Moran v State of New South Wales

The arrest not only infringed the plaintiff’s right to liberty and offended her 

entitlement to a sense of personal security, but it affronted her mother, 

causing her distress, when she was at the police station in support of her 

daughter and in order to co-operate with the police investigation of the 

incident. The interest of the plaintiff against invasion of her liberty, dignity 

and sense of personal security extended to freedom from disturbance of her 

mother present at the police station. That affront aggravated the infringement 

of right of the plaintiff to enjoy her entitlement to liberty in the sense of 

personal security. On that account also, she is entitled to aggravated damages: 

 NSW v Ibbett (2006) 229 CLR 638; [2006] HCA 57 at  [31] . In that paragraph, the 

High Court stated:

“Aggravated damages are a form of general damages, given by way of 

compensation for injury to the plaintiff, which may be intangible, resulting from 

the circumstances and manner of the wrongdoing.”

 (05 December 2016) (Mortimer J)Wotton v State of Queensland (No 5)

In their reply submissions, the applicants contend that the respondents have 

approached the claim to damages as if it is a claim for personal injury arising 

from negligence, and they contend that is an erroneous approach. They 

contend if there is an analogy it is with the intentional torts of battery and 

false imprisonment. They also contend that, beyond medical injury (whether 

physical or physiological), orders for compensation should reflect “the 

seriousness and impact of the wrong”, referring to at  (Fraser JA)  Bulsey [108]

and   New South Wales v Ibbett [2006] HCA 57; 229 CLR 638 at  [31] .

 (30 November 2016) (Mossop AsJ)Monaghan v Australian Capital Territory (No 2)

 (14 November 2016) (Montgomery Peter Michael Travers v The State of New South Wales

DCJ)

I would assess compensatory damages in the sum of $2,000.00. Accepting the 

arrest as the starting point of the action, and that the evidence shows that 

police dealt efficiently and appropriately with the plaintiff during the three 

hours and nine minutes of his detention by the taking of Ms Close’s statement 

followed by obtaining the ERISP interview; increased hurt to the plaintiff 

which might earn a Court’s disapprobation of the police conduct is, in my 

view, not significant and accordingly I would assess $1,000.00 for aggravated 

and exemplary damages in total: see  NSW v Ibbett (2006) 229 CLR 638; [2006] 

HCA 57 at  [31] ,  [34] and  [35] and the approach summarised by Elkaim DCJ in H

[2009] NSWDC 266 at  . age-Aliv v NSW [256] to [258]
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31.  

489.  

184.  

42.  

148.  

 (12 Fred Saad v State of New South Wales; Ashley Saad v State of New South Wales

September 2016) (R S Hulme AJ)

Mr Elwasfi also claimed aggravated and exemplary damages. The former are 

compensatory in nature, given for injury “resulting from the circumstances 

and manner of the wrong doing - see  New South Wales v Ibbett (2006) 229 CLR 

638; [2006] HCA 57 at  [31] . Differently expressed, they are appropriate “for the 

injured feelings of the plaintiff where his sense of injury is resulting from the 

wrongful physical act is justifiably heighted by the manner in which or the 

[1972] AC motive for which the defendant did it” –  Cassell & Co Ltd v Broom

1027 at , quoted with approval in (1996) 41 NSWLR 1 at 1124  Spautz v Butterworth

 15.

 (23 December 2015) (Basten and Gleeson JJA, Beech-Jones J)Sahade v Bischoff

The principles concerning the award of aggravated and exemplary damages 

were summarised by Sackville AJA in [2012]  State of New South Wales v Zreika

NSWCA 37 at  . It is unnecessary to repeat what was said there. In [60]-[64]

short, aggravated damages are given by way of compensation for injury to the 

plaintiff which, although frequently intangible, results from the 

circumstances and manner of the defendant’s wrongdoing. Exemplary 

damages are awarded to punish or deter the wrongdoer:  New South Wales v 

 Ibbett at  [31] and  [33] , citing with approval Taylor J in  Uren v John Fairfax & 

[1966] HCA 40; 117 CLR 118 at  . Sons Pty Ltd 129-130

 (23 November 2015) (Siopis J)Nyoni v Shire of Kellerberrin (No 6)

 (06 October 2015) (Fraser JA and Atkinson and McMeekin Bulsey v State of Queensland

JJ,)

 (07 August 2015) (Wilson J)Balven v Thurston

Thus, not only are both general and aggravated damages available for tortious 

conduct, but the surrounding circumstances of the said conduct are clearly 

relevant and essential to a proper assessment of the award:

"Aggravated damages are a form of general damages given by way of 

compensation for injury to the plaintiff, which may be intangible, resulting from 

the circumstances and manner of wrongdoing:"  New South Wales v Ibbett (2006) 

229 CLR 638 at  [31] .

 (11 April 2013) (Adamson J)Young v State of New South Wales (No 2)

The plaintiff also claims exemplary and aggravated damages. Aggravated 

damages are a form of general damages, given by way of compensation for 

injury to the plaintiff, which may be intangible, resulting from the 

circumstances and manner of the wrongdoing:  New South Wales v Ibbett [2006]

 ). Aggravated damages are assessed by HCA 57; 229 CLR 638 at  [31] ( Ibbett

reference to the plaintiff's point of view, whereas exemplary damages involve 

a punitive and deterrent element. 
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31.  

56.  

 (30 January 2012) (Levy SC DCJ)Crilly v Bumble Group Pty Limited t/a My Security

The plaintiff makes a claim for aggravated damages. I consider that his 

entitlement to such damages has been established. I accept that the plaintiff's 

assailant, for whose actions the defendant is responsible, acted with 

contumelious disregard for the plaintiff's rights. The plaintiff did nothing to 

provoke the assault upon him and he was an entirely innocent victim. The 

circumstances of the wrongdoing he suffered justifies an additional award of 

compensatory damages by way of aggravated damages: NSW v Ibbett [2006] 

HCA 57, at  [31] . 

 (22 October 2010) (Muir and Fraser JJA and Cullinane J,)Coffey v State of Queensland

 (14 October 2010) (Gibson DCJ)Moses v State of New South Wales (No. 3)

 (21 September 2010) (Johnstone DCJ)Darcy v State of New South Wales

120. The High Court has said, in  New South Wales v Ibbett (2006) 229 CLR 638 

at  [31] :

“Aggravated damages are a form of general damages, given by way of 

compensation for injury to the plaintiff, which may be intangible, resulting 

from the circumstances and manner of the wrongdoing.”

 (01 September 2010) (Elkaim SC DCJ)Withyman v State of NSW

435. In  New South Wales v Ibbett (2006) 229 CLR 638 at paragraph  31 the High Court 

said that:-

“Aggravated damages are a form of general damages, given by 

way of compensation for injury to the plaintiff, which may be 

intangible, resulting from the circumstances and manner of 

 the wrongdoing.”

The court then went on to quote with approval the judgment of Spigelman CJ in the 

NSW Court of Appeal in relation to the distinction between aggravated and 

exemplary damages (paragraph 34). The High Court added this:

“In cases where the same circumstances increase the hurt to the 

plaintiff and also make it desirable for a court to mark its 

disapprobation of that conduct, the court may choose to award one 

sum which represents both heads of damages and no element more 

 (paragraph 35). than once.”

 (03 March 2010) (Beazley, Tobias and Basten JJA)New South Wales v Corby

 (18 December 2009) (Hoeben J)Care Park Pty Ltd v Universal One Communication Pty Ltd

26 It is clear that the plaintiff has standing to sue in trespass. It had possession of the 

car park and was entitled to allow or refuse entry to it. (  New South Wales v Ibbett (200

6) 229 CLR 638 at  [31] ). 
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32.  

33.  

 (27 November 2009) (Johnstone DCJ)Morris v Karunaratne

New South Wales v Ibbett  (2006) 229 CLR 638 at  [31]

Ramsay v Watson

 (27 November 2009) (Johnstone DCJ)Morris v Karunaratne

260. The plaintiff has pointed to a number of circumstances she says 

aggravated the assaults and the battery she was required to endure. Many of 

her allegations were, as I have found, not proved. Others, in my view were 

more properly the province of the Family Law Court. It is also to be observed 

that I have already made a substantial award of damages for violation of the 

dignitary interest. The High Court has said, in  New South Wales v Ibbett (2006) 

229 CLR 638 at  [31] :

“Aggravated damages are a form of general damages, given by way of 

compensation for injury to the plaintiff, which may be intangible, resulting 

from the circumstances and manner of the wrongdoing.”

 (14 October 2009) (Elkaim SC DCJ)Hage-Ali v State of NSW

 (10 September 2009) (Gray J)Morro v Australian Capital Territory

 (17 December 2008) (Hall J)Landini v State of New South Wales

Aggravated damages are a form of general damages, given by way of compensation for injury to 

the plaintiff, which may be intangible, resulting from the circumstances and manner of the 

wrongdoing  .  The interest of the plaintiff against invasion of the exclusive possession of the [12]

plaintiff extends to the freedom from disturbance of those persons present there with the leave of 

the plaintiff, at least as family members or as an incident of some other bona fide domestic 

relationship.  The affront to such persons may aggravate the infringement of the right of the 

plaintiff to enjoy exclusive and quiet possession  .[13]

  (1966) 117 CLR 118 at  .[12]            Uren v John Fairfax & Sons Pty Ltd 129130

 cf  62 SE 418 at 419 (1908);  72 SE 1059 at [13]           Brame v Clark May v Western Union Telegraph Co

1062 (1911); 445 P 2d 590 (1968); ,  Douglas v Humble Oil & Refining Company Restatement of Torts

2d, vol 1, Appendix (1966), §162.

The decision of the majority in the Court of Appeal to uphold the award of aggravated damages 

partly by reference to the affront to Mrs Ibbett of the treatment of her son as well as herself was 

consistent with basic principle.  The same is true, subject to what now follows, of the award of 

exemplary damages for the trespass.  This outcome invites attention to the second main 

complaint by the State, namely, that respecting alleged "double punishment" for the same wrong. 

"Double punishment"
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19.  

Following paragraph cited by:

 (16 November 2021) (Montgomery DCJ)Toth v State of NSW

 (09 June 2020) (Griffiths J)Rushton v Commonwealth Superannuation Corporation

The matter next came before the Court for another case management hearing 

held by telephone on 31 March 2020.  Prior to that hearing taking place, the 

applicant filed a statement of the orders which he sought at that case 

management hearing.  I shall set that document out in full, apart from 

redacting the applicant’s stated email and postal address (for convenience, the 

footer on the first page has been moved to the end of the document).

1. A declaratory order of Judicial Review (common law and statutory right)            

subject to the  , sect. 16, Administrative Decisions (Judicial Review) Act 1977

invoking the 'inherent jurisdiction' of the proper court of law (not a statutory 

administrative inferior court) seeking the 'administration of justice' for the 

automatic 'entitlement to relief from an injustice' to have the ‘ultra vires 

(beyond power) act of the Superannuation determination decision of the 

AUSTRALIAN FINANCIAL COMPLAINTS AUTHORITY, ABN 38 620 494 

340 (SUPERANNUATION COMPLAINTS TRIBUNAL) for case number 

608382 dated 04/12/2019 quashed or set-aside as a matter of right (ex debito 

) as null and void from the beginning with due regard ‘declaring the justiciae

rights’ of the Aggrieved party married spouse in law or suspend the 

operation of the decision from the beginning subject to the Administrative 

 , sect. 15 without more ado.Decisions (Judicial Review) Act 1977

Authorities: In Bass v Permanent Trustee Co Ltd  at (1999) 161 ALR 399

paragraph , Kirby J. said that the declaration's development (declaratory 89

order) "is one of the most important and beneficial adventures in the 

“administration of justice” during this century."

In R v The War Pensions Entitlement Appeal Tribunal; Ex parte Bott (1933) 

, at p.  Evatt J said: “In these circumstances, it is obvious that 50 CLR 228 253

the applicant had made a "prima facie case" within the meaning of the 

proviso… For some reason which is very difficult to understand, still less 

accept, the Tribunal seems to have entertained a contrary opinion.”

Commonwealth of Australia v Davis Samuel Pty Limited and Ors (No 11) [201

 , Refshauge J at [103-110]; Craig v South Australia ; 7] ACTSC 2 [1995] HCA 58

184 CLR 163; Anlaby v Praetorius at 768-9; Craig v Kanssen  at (1943) KB 256 259

; Bellinger v Bellinger  ; Deuteronomy 10:18, 27:19.[2003] UKHL 21

2. An order declaring the Aggrieved party widowed dependant Spouse’s            

right as the matrimonial legal usufruct and formal equitable beneficial 

interest ‘security entitlement’ [U.C.C. § 8-102. (17)] holder with inalienable, 

natural, and common law fundamental rights and freedoms subject to this 

Commonwealth of Australia Constitution Act, 1900 [63 & 64 Vict.] (U.K./P.G.

A.), sect. 51, (xxi.) as defined in The Annotated Constitution of the Australian 

Commonwealth, sect. 51 (xxi.) § 200. Marriage, with the Aggrieved party 

being the eligible beneficiary entitled to receive the reversionary ‘Spouse 
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33.  

19.  

Benefit pension under the  ’ in full with backdated Superannuation Act 1990

claim entitlement payments to the date of abrogation for the releif of the 

Aggrieved party beneficiary, from the superannuation fund of the deceased 

estate of his wife Kelli Maree RUSHTON (nee DICKERSON) as a matter of 

right ( ) subject to the ex debito justiciae Administrative Decisions (Judicial 

 , sect. 16 or alternatively an order or constitutional writ of Review) Act 1977

mandamus to the COMMONWEALTH SUPERANNUATION 

CORPORATION (ABN 48 882 817 243) to reinstate the initial contract terms 

and conditions of the approved aggrieved widowed dependant Spouse’s 

right as the eligible beneficiary entitled to receive the reversionary ‘Spouse 

Benefit pension under the  ’ in full with backdated Superannuation Act 1990

claim entitlement payments to the date of abrogation for the releif of the 

Aggrieved party, under sect. 33 (Mandamus Prohibition Ouster of office) and 

39B(1A)(c) (Original jurisdiction) of the  that re-enacts Judiciary Act 1903 (Cth)

sect. 75(v) of the Commonwealth of Australia Constitution Act, 1900 [63 & 64 

Vict.] (U.K./P.G.A.).

Authorities: R v The War Pensions Entitlement Appeal Tribunal; Ex parte 

Bott , at p.  ; Deuteronomy 10:18, 27:19.(1933) 50 CLR 228 253

3. Such further order defined by the High Court of Australia as 'full and            

adequate compensation' awarded to the Aggrieved party for unlawful 

tortious common law trespass, interference with one’s property, rights, 

breach of the Aggrieved party beneficiary binding signed privity of estate 

contract, economic duress, acquisition of property on unjust terms under s. 4

 of the  and sect. 51 (xii), 9c Australian Human Rights Commission Act 1986

(xvi), (xx), (xxi), (xxii), and (xxiiiA), 75(v), 80, 109, 116, 117, inter alia of the 

Commonwealth of Australia Constitution Act, 1900 [63 & 64 Vict.] (U.K./P.G.

A.) as the Respondent Trustee false and misleading claims have caused 

harm to the Aggrieved party beneficiary rights, reputation and continues to 

inflict ongoing physiological and insidious emotional distress, emotional 

trauma, mental anguish, pain, suffering causing homelessness, an alleged 

financial debt that is hereby disputed [15 U.S. Code § 1692g(b) – Validation of 

debt], in harmony with ‘the principles of customary (common) law and 

formal equity, including the law merchant, also causing distress, hardship, 

loss, defamation and slander of character, insult and humiliation of the 

Aggrieved party beneficiary by the Respondent Trustee arbitrary and 

capricious interpretation of the laws of the Commonwealth with the dolus 

malus, ultra vires (beyond power) unfair and unconscionable breach of 

binding contracts, commercial securities [U.C.C. § 8-102. (4)] fraud and 

corporations law decision “to which it gives rise by implication of the 

common law is to pay monetary compensation to the other (Aggrieved) 

party for the loss sustained by him in consequence of the breach.”

Authorities: Photo Production Ltd v Securicor Transport Ltd [1980] 2 WLR. 

 ; AC 827, UKHL; State of New South Wales v Ibbett 283  [2006] HCA 57 ; 

(2006) 81 ALJR 427 at  [33] ; Morro, N & Ahadizad v Australian Capital 

. at  ; M. (A.) v. Ryan, 1997 (SCC), Territory [2009] ACTSC 118 [52] [1997] 1 S.C.R. 

 at   Trespass in common law equals an infringement or denial of a 157 [30] [80]
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fundamental right or freedom; Universe Tankships v ITF , at [1983] 1 AC 366 3

 per Lord Diplock “damages in tort.”; Luke 19:8, Lev. 7:1.85

Lord Edmund-Davies in Morris v. Beardmore, at p. 461. “If the courts of 

common law do not uphold the rights of individuals by granting effective 

remedies, they invite anarchy, for nothing breeds social disorder as quickly 

as the sense of injustice which is apt to be generated by the unlawful 

invasion of a person's rights, particularly when the invader is a government 

official. The appellant is entitled to have his right of property vindicated by a 

substantial award of damages.”

In Mackin v. New Brunswick (Minister of Finance), ,  [2002] 1 S.C.R. 405 2002

SCC at  “a plaintiff is no longer restricted to an action in damages based [79]

on the general law of civil liability. Thus, the government and its 

representatives are required to exercise their powers in good faith and to 

respect the “established and indisputable” laws that define the constitutional 

rights of individuals. Thus it is only in the event of conduct that is clearly 

wrong, in bad faith or an abuse of power that damages may be awarded.”

In Northern Territory of Australia v. Mengel  (H.C.), (1995), 129 A.L.R. 1

Brennan J. wrote as follows, at p.  : The tort is not limited to an abuse of 25

office by exercise of a statutory power.” [25] “…it may, I think, now be 

accepted that the tort of abuse of public office will be made out in (Canada) 

where a public official is shown either to have exercised power for the 

specific purpose of injuring the plaintiff (i.e., to have acted in “bad faith in 

the sense of the exercise of public power for an improper or ulterior motive”) 

or to have acted “unlawfully with a mind of reckless indifference to the 

illegality of his act” and to the probability of injury to the plaintiff.” [30] 

“…intentionally exceeded his powers for the express purpose of interfering 

with a citizen’s economic interests.” Maxim: ‘According to the laws of nature, 

it is just that no one should be enriched by the detriment and injury of 

another.‘

Measure of damages in Proulx v. Quebec (Attorney General), [2001] 3 S.C.R. 

9,  at [58-60] Letarte J. “assessed the quantum of damages” for 2001 SCC 66

tort that included “Loss of earnings capacity: $814,347.86, Moral damages: 

$250,000.00, ordered the Attorney General of Quebec to pay that amount, 

plus interest and the additional indemnity provided by the Quebec Civil 

Code.”

4. Such further order for reinstatement, relief, remedy, restitution,            

damages and discharge or other order as the court considers appropriate for 

the ‘administration of justice’, as that may be affected by the violation of 

constitutional rights and freedoms” to do natural justice for the Aggrieved 

party beneficiary. 

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)
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33.  

59.  

 (26 May 2017) (Estcourt J)Cooper v Neubert

In [2010] TASSC 24 at  , Porter J said: Gunns Limited v Alishah  (No 4) [53]-[54]

"I need to say something further about the relationship between 

aggravated damages and exemplary damages.  In case at , Taylor  Uren's 130

J said that aggravated damages fix upon the circumstances and the manner 

of the wrongdoing of the defendant, and contrasted the function of 

exemplary damages as punishment and deterrent of the wrongdoer, 

observing that 'in many cases, the same set of circumstances might well 

justify either an award of exemplary or aggravated damages'. Windeyer J at 

149 described the difference as being that aggravated damages are given to 

compensate the plaintiff when the harm done to him by a wrongful act was 

aggravated by the manner in which the act was done, whereas exemplary 

damages were intended to punish the defendant.

54        The conceptual distinction between the compensatory nature of 

aggravated damages and the punitive and deterrent nature of exemplary 

damages was maintained in , and further confirmed in Lamb v Cotogno New 

 South Wales v Ibbett (2006) 229 CLR 638 at  [33] . At [34] Gleeson CJ, 

Gummow, Kirby, Heydon and Crennan JJ highlighted the need to 

maintain the conceptual distinctions between aggravated and exemplary 

damages, and said that it was necessary to determine both heads of 

compensatory damages before deciding whether or not an award of 

exemplary damages was justified. At [35] their Honours said that in cases 

where the same circumstances increase the hurt to the plaintiff and also 

make it desirable for a court to mark its disapprobation of that conduct, the 

court may choose to award one sum which represents both heads of 

 damage, and no element more than once."

 (05 August 2013) (Meagher, Emmett Day v The Ocean Beach Hotel Shellharbour Pty Ltd

and Leeming JJA)

 (22 October 2010) (Muir and Fraser JJA and Cullinane J,)Coffey v State of Queensland

 (31 May 2010) (Porter J)Gunns Limited v Alishah (No 4)

 (10 September 2009) (Gray J)Morro v Australian Capital Territory

 (06 November 2007) (Ipp JA 1; Tobias JA ; Basten JA)State of New South Wales v Delly

In  , Taylor J, after observing that aggravated damages fix  Uren v John Fairfax & Sons Pty Ltd [14]

upon the circumstances and manner of the wrongdoing of the defendant, contrasted the function 

of exemplary damages as punishment and deterrent of the wrongdoer.  His Honour added that [15]

:

"in many cases, the same set of circumstances might well justify either an award of 

exemplary or aggravated damages".

Subsequently, in  , in the joint reasons of five members of the Court, the  Lamb v Cotogno [16]

conceptual distinction was drawn between the compensatory nature of aggravated damages and 

the punitive and deterrent nature of exemplary damages.  Their Honours added that in some 

cases it might be difficult to differentiate between aggravated damages and exemplary 
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33.  

34.  

149.  

21.  

damages.  Gleeson CJ, McHugh, Gummow and Hayne JJ spoke in like terms in Gray v Motor 
 . Accident Commission [17]

   .[14]           (1966) 117 CLR 118

   at  [15]           (1966) 117 CLR 118 130.

   .[16]           (1987) 164 CLR 1

   at   ; see also at 3436 [100]-[103].[17]           (1998) 196 CLR 1 4 [6]

Following paragraph cited by:

 (24 July 2019) (Abadee DCJ)Best v Rosamond

 (08 July 2019) (Basten, Gleeson and Brereton JJA)Brighten v Traino

 (27 March 2019) (Judgment of His Honour Judge Johnson v The State of South Australia

Tilmouth)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (18 February 2015) (Barrett, Emmett and Leeming JJA)White v Johnston

 (18 February 2015) (Barrett, Emmett and Leeming JJA)White v Johnston

 (20 December 2013) (Mahony SC DCJ)Paul James McCarthy v State of New South Wales

 (20 July 2012) (Beazley and Hoeben JJA, Tobias AJA)State of New South Wales v Quirk

The appellant did not seek to challenge his Honour's award of $5,000 for what 

I will describe as ordinary compensatory damages. It did challenge the 

additional aggravated damages of $20,000 and the exemplary damages of 

$25,000. It was submitted that the normal compensatory damages and the 

aggravated compensatory damages were awarded otherwise then in 

accordance with the principle identified by Hodgson JA in State of New South 

[2003] NSWCA 208; (2003) 57 NSWLR 496 at  . The appellant  Wales v Riley [131]

further submitted that the award of exemplary damages was made without 

determining the necessity for that rare remedy given the quantum of 

compensatory damages: [1998] HCA 70;  Gray v Motor Accident Commission

(1998) 196 CLR 1 at  and  ; [12] [20]  New South Wales v Ibbett [2006] HCA 57; 

(2006) 229 CLR 638 at  [34] . Finally, although it was conceded that some 

aggravated damage was justified, it was submitted that the award of $25,000 

for both types of compensatory damages was outside the range of a properly 

. exercised discretion when guided by what Hodgson JA said in  Riley

 (24 May 2011) (Giles, McColl and Whealy Whitbread v Rail Corporation New South Wales

JJA)
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34.  

21.  

35.  

In considering whether to award exemplary damages "the first, if not the 

principal, focus of the inquiry is upon the wrongdoer, not upon the party who 

was wronged": (at  ; (at [31]) "the conduct of the wrongdoer is central to Gray [15]

that enquiry") per Gleeson CJ, McHugh, Gummow and Hayne JJ. In 

contradistinction, in the case of aggravated damages the assessment is made 

from the point of view of the plaintiff: [2005] State of New South Wales v Ibbett 

NSWCA 445; (2005) 65 NSWLR 168 (at  ) per Spigelman CJ; referred to with [83]

approval in New South Wales v Ibbett [2006] HCA 57; (2006) 229 CLR 638 (at [34]

). 

 (14 October 2010) (Gibson DCJ)Moses v State of New South Wales (No. 3)

 (05 June 2009) (Murrell SC DCJ)Corby v State of New South Wales

26 Aggravated damages are compensatory in nature, being awarded for injury to the 

plaintiff's feelings caused by insult, humiliation and the like: [1987]  Lamb v Cotogno

HCA 47 at  ( , at  ). In determining whether and to what extent to award [19] 164 CLR 1 8

aggravated damages, an important consideration is the degree to which the 

defendant's conduct departed from acceptable standards: per New South Wales v Riley

Hodgson JA at  and  . Matters relevant to an assessment of exemplary [133] [142]

damages are also relevant to an assessment of aggravated damages, the difference 

being that aggravated damages are assessed from a plaintiff's point of view whereas 

exemplary damages are assessed from a defendant's point of view: per Ibbett 

Spigelman CJ at  , approved by the High Court in [85]  New South Wales v Ibbett [2006] 

HCA 57 at  [34] . 

In the present case, awards were made under both heads.  However, Spigelman CJ was alive to 

the conceptual distinctions involved, as appears in the following passage:

"In this regard it is relevant to note that the matters to which I have referred as 

justifying an award of exemplary damages are also pertinent, as is often the case, to an 

award of aggravated damages.  The difference is that in the case of aggravated 

damages the assessment is made from the point of view of the Plaintiff and in the case 

of exemplary damages the focus is on the conduct of the Defendant.  Nevertheless, it 

is necessary, as I have noted above, to determine both heads of compensatory 

damages before deciding whether or not the quantum is such that a further award is 

necessary to serve the objectives of punishment or deterrence or, if it be a separate 

purpose, condemnation."

Following paragraph cited by:

 (17 December 2021) (Penfold J)Gindy v Capital Lawyers Pty Ltd (No 2)

 (16 November 2021) (Montgomery DCJ)Toth v State of NSW

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)
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35.  

218.  

271.  

153.  

457.  

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

Drew Cuthbertson v State of New South Wales; Daniel Fletcher v State of New South 

 (15 December 2017) (Montgomery DCJ)Wales

 (23 June 2017) (Judge Levy SC)Costello v State of NSW

 (13 April 2017) (Judge Levy SC)Exton v State of NSW

In assessing exemplary damages, I recognise that care must be taken when 

identifying the disapproved conduct that attracts such an award, to ensure 

that no element of the compensation is awarded more than once: State of 

[2012] NSWCA 216, at  , citing  NSW v Quirk [154]  NSW v Ibbett [2006] HCA 57; 

(2006) 229 CLR 638, at  [35] .

 (17 February 2017) (Montgomery DCJ)Houston Moran v State of New South Wales

 (22 April 2016) (Judge Levy SC)Smith v State of New South Wales

In assessing exemplary damages, care must be taken when identifying the 

disapproved conduct that attracts such an award, to ensure that no element of 

the compensation is awarded more than once: [2012]  State of NSW  v Quirk

NSWCA 216, at  , citing [154]  NSW v Ibbett [2006] HCA 57; (2006) 229 CLR 638, 

at  [35] .

 (11 April 2013) (Adamson J)Young v State of New South Wales (No 2)

There is authority to support the proposition that a global award including 

both aggravated and exemplary damages may be made: see cases referred to 

in  Ibbett at  [35] . However, I consider it to be desirable in the instant case for 

the court to mark the extent of its condemnation of Mr Young's conduct by a 

 separate award for exemplary damages.

 (14 October 2010) (Gibson DCJ)Moses v State of New South Wales (No. 3)

 (09 April 2010) (Judgment of The Honourable Justice Anderson)White v South Australia

The court stated in Ibbett at  [35] , referring to the “global” approach:

[35] In cases where the same circumstances increase the hurt to the plaintiff and also          

make it desirable for a court to mark its disapprobation of that conduct, the court may 

choose to award one sum which represents both heads of damages and no element 

more than once. Such an approach was adopted by Bray CJ in . Johnstone v Stewart

In cases where the same circumstances increase the hurt to the plaintiff and also make it desirable 

for a court to mark its disapprobration of that conduct, the court may choose to award one sum 
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35.  

36.  

37.  

38.  

445.  

which represents both heads of damages and no element more than once.  Such an approach was 

adopted by Bray CJ in  .  In the present case, Basten JA favoured a variation  Johnstone v Stewart [18]

of this approach, with a global award of exemplary damages in respect of the causes of action in 

trespass and in assault.  However, in the event, nothing turned on the different approaches in this 

regard because the global award of $45,000 was equal to the distinct awards of $25,000 and 

$20,000 favoured by Spigelman CJ.

   at  . The judgment of Bray CJ in this respect is discussed with a [18]           [1968] SASR 142 144145

measure of approval by Professor Julius Stone, "Double Count and Double Talk: The End of 

Exemplary Damages?", (1972) 46  311 at 325.Australian Law Journal

Following paragraph cited by:

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)

The reasons for judgment of the two members of the majority in the Court of Appeal should be 

read as a whole.  When this is done, it is apparent that Spigelman CJ and Basten JA were mindful 

of the conceptual distinctions between aggravated and exemplary damages and of the dangers of 

an excessive overall award where some or all of the factors supporting one head of damages also 

supported the other.  Accordingly, the complaint made by the State of "double punishment" is not 

made out.

There remains the complaint by the State respecting the treatment of its vicarious liability for 

exemplary damages. 

Exemplary damages

Following paragraph cited by:

 (29 May 2018) (P Taylor SC DCJ)Attalla v State of NSW

 (14 October 2010) (Gibson DCJ)Moses v State of New South Wales (No. 3)

 (09 April 2010) (Judgment of The Honourable Justice Anderson)White v South Australia

In NSW v Ibbett (2006) 229 CLR 638, the Court at  [38] cited the rule in Commissi

Ltd  at oner of Australian Federal Police v Propend Finance Pty (1997) 188 CLR 501 558

:

The common law fixes by various means a line between the interests of the individual in 

personal freedom of action and the interests of the State in the maintenance of a legally 
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38.  

445.  

39.  

ordered society. An action for trespass to land and an award of exemplary damages has 

long been a method by which, at the instance of the citizen, the State is called to account 

by the common law for the misconduct of those acting under or with the authority of the 

Executive Government.

The common law fixes by various means a line between the interests of the individual in personal 

freedom of action and the interests of the State in the maintenance of a legally ordered 

society.  An action for trespass to land and an award of exemplary damages has long been a 

method by which, at the instance of the citizen, the State is called to account by the common law 

for the misconduct of those acting under or with the authority of the Executive Government  .  [19]

Indeed, the first reported use of the expression "exemplary damages" may have been by Pratt LCJ[

 in  .  was one of several tort actions in the Court of Common Pleas 20]  Huckle v Money [21]  Huckle [22]

arising from the use by the administration of George Grenville  of general warrants in its [23]

campaign in the 1760s against the activities of John Wilkes and the publication styled the North 
.  The jury in awarded no less than £300 damages, an enormous sum for the times, Briton  Huckle

and the Lord Chief Justice said they were not excessive.  

  (1997) 188 CLR 501 at [19]            Commissioner of Australian Federal Police v Propend Finance Pty Ltd 558

; (2000) 199 CLR 135 at   . Enfield City Corporation v Development Assessment Commission 143144 [17]

 Subsequently Lord Chancellor (1766-1770) as Lord Camden.[20]          

 (1763) 2 Wils KB 205 at 207 [  at  ]. The defendant was a King's messenger, [21]           95 ER 768 769

sued for trespass, assault and false imprisonment by a journeyman printer. The term 

"exemplary damages" was also used by the Court of Common Pleas in  (1764) 2 Grey v Grant

Wils KB 252 at 253 [  at  ].95 ER 794 795

 Another was  (1763) Lofft 1 [  ], where the award by a special jury [22]           Wilkes v Wood 98 ER 489

in favour of John Wilkes was £1000. Wood was an under-secretary of State: Watson, The Reign 

, (1960) at 100.  See also the discussion of these cases by Binnie J in of George III Whiten v Pilot 

[2002] 1 SCR 595 at  . Insurance Co 619621

 First Lord of the Treasury (17631765), in succession to the Earl of Bute.[23]          

Windeyer J later doubted whether the origin of the idea conveyed by the term "exemplary 

damages" was as recent as  .  However that may be, what is well established is that an  Huckle [24]

award of exemplary damages may serve "a valuable purpose in restraining the arbitrary and 

outrageous use of executive power" and "oppressive, arbitrary or unconstitutional action by the 

servants of the government".  The words are those of Lord Devlin, no supporter of the general use 

of this remedy  .  His Lordship added that  :[25] [26]

"the servants of the government are also the servants of the people and the use of their 

power must always be subordinate to their duty of service".
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39.  

40.  

  (1966) 117 CLR 118 at  ; see also [24]            Uren v John Fairfax & Sons Pty Ltd 152153 Gray 

(1998) 196 CLR 1 at   . v Motor Accident Commission 5 [8]

  [1964] AC 1129 at ,  [25]            Rookes v Barnard 1223 1226.

   at  [26]           [1964] AC 1129 1226.

Following paragraph cited by:

 (20 March 2017) (Harrison AsJ)Deputy Commissioner of Taxation v Frangieh (No 3)

In  , Lord Hutton considered these  Kuddus v Chief Constable of Leicestershire Constabulary [27]

remarks of Lord Devlin with the added authority of his own judicial experience in Northern 

Ireland, including his award of exemplary damages in  .  Lord Pettigrew v Northern Ireland Office [28]

Hutton concluded in  : Kuddus [29]

"I think that a number of cases decided by the courts in Northern Ireland during the 

past 30 years of terrorist violence give support to the opinion of Lord Devlin in Rookes 
 that in certain cases the awarding of exemplary damages serves a  v Barnard [30]

valuable purpose in restraining the arbitrary and outrageous use of executive power 

and in vindicating the strength of the law.  Members of the security forces seeking to 

combat terrorism face constant danger and have to carry out their duties in very 

stressful conditions.  In such circumstances an individual soldier or police officer or 

prison officer may, on occasion, act in gross breach of discipline and commit an 

unlawful act which is oppressive or arbitrary and in such cases exemplary damages 

have been awarded."

His Lordship added  :[31]

"In my opinion the power to award exemplary damages in such cases serves to uphold 

and vindicate the rule of law because it makes clear that the courts will not tolerate 

such conduct.  It serves to deter such actions in future as such awards will bring home 

to officers in command of individual units that discipline must be maintained at all 

times." 

   at  .[27]           [2002] 2 AC 122 147149

 [1990] NI 179 at 181182.[28]          

   at  [29]           [2002] 2 AC 122 147.

   at ,  [30]           [1964] AC 1129 1223 1226.

   at  [31]           [2002] 2 AC 122 149.
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40.  

41.  

42.  

43.  

Vicarious liability

In previous times, the situation respecting vicarious liability in tort was complicated by the rules 

respecting Crown immunity in England.  On that subject, and with reference to the reasons of 

Cockburn LCJ in  , Gummow and Kirby JJ remarked in  Feather v The Queen [32] The Commonwealth 
 : v Mewett [33]

"[A] servant of the Crown was responsible at common law for a tortious act done to a 

fellow subject, although done by the authority of the Crown, and to that tortfeasor the 

immunity of the Crown would afford no defence.  Moreover, in most instances, the 

action against the officer or servant of the Crown would have the same effect as a 

petition of right would have, 'since, in a proper case, the Crown [would] defend its 

officer and become responsible for any damages awarded' ."[34]

The first sentence of that passage explains the constitution of the actions against the under-

secretary of State, King's messenger and other officials sued in the saga of John Wilkes during the 

reign of King George III.  The second sentence explains why the personal means of comparatively 

lowly officials, sued at a time when Crown immunity still barred a direct action, would not 

constrain awards of exemplary damages.

   at  [122 ER 1191 at  ].[32]           (1865) 6 B & S 257 295296 1205

   at  [33]           (1997) 191 CLR 471 543.

 Robertson, [34]           The Law and Practice of Civil Proceedings By and Against the Crown and 

, (1908) at 351.Departments of the Government

The 2003 Act takes the statute law of New South Wales even further with respect to police tort 

claims. Section  applied in the present case by denying the competency of an action against 9B(2)

the two police officers themselves and providing "instead" for the claim to be made against the 

State. Earlier statute law in New South Wales had both rendered the State amenable to actions in 

tort (s 5 of the  , referred to earlier in these reasons) and had deemed the Crown Proceedings Act

vicarious liability of the State to extend to wrongs of the nature of those committed by Senior 

Constables Pickavance and Harman (s 6 of the 1983 Act). 

The case law

The 1983 and 2003 Acts were enacted in New South Wales against a background of the case law in 

Australia which accepted that a defendant whose liability in tort was vicarious might suffer an 

award of exemplary damages.  In  , an award of  Healing (Sales) Pty Ltd v Inglis Electrix Pty Ltd [35]

exemplary damages had been made by Macfarlan J on the counts of trespass to goods and 

conversion by employees of the defendant  ; this Court upheld the decision of the New South [36]

Wales Court of Appeal not to add an additional award on the counts of trespass to land by those 

employees.  Thereafter, in an action in trespass tried in 1981, a New South Wales jury awarded 
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43.  

44.  

286.  

45.  

exemplary damages of $400,000 against Caltex Oil (Australia) Pty Ltd.  That award was reduced 

to $150,000 but otherwise upheld by the New South Wales Court of Appeal in 1982  and, [37]

thereafter, by this Court  .  Caltex had procured the spiking by others of the plaintiff's tanks.[38]

   .[35]           (1968) 121 CLR 584

   at , ,  .[36]           (1968) 121 CLR 584 591 599 622623

  [1982] 2 NSWLR 852.[37]            Caltex Oil (Australia) Pty Ltd v XL Petroleum (NSW) Pty Ltd

  (1985) 155 CLR 448.[38]            XL Petroleum (NSW) Pty Ltd v Caltex Oil (Australia) Pty Ltd

Following paragraph cited by:

 (24 October 2016) (Charlesworth J)Okwume v Commonwealth of Australia

Exemplary damages may be awarded in circumstances where tortious 

conduct is engaged in by a person in the course of exercising Executive 

authority, including in contexts where a public officer commits the tort of 

false imprisonment: (2010) 276  Fernando v Commonwealth of Australia (No 4)

ALR 586; [2010] FCA 1475 at  . An award of exemplary damages may [15] – [21]

be made against a principal or employer who is vicariously liable for the 

tortious acts of an agent or employee:  New South Wales v Ibbett (2006) 229 CLR 

 638 at  [44] (Gleeson CJ, Gummow, Kirby, Heydon and Crennan JJ) ; Zorom 

(2007) 71 NSWLR 354 at  . Enterprises v Zabow [44] – [45]

Such authorities in this Court assume that awards of exemplary damages may properly be made 

against a principal or employer who is vicariously liable for the tortious acts or omissions of an 

agent or employee; they do not canvass any rationale for the making of such awards.

The nature of vicarious liability most recently was treated by this Court in Sweeney v Boylan 
 and need not be further considered here.  But why, it has been asked, should  Nominees Pty Ltd [39]

shareholders of a corporation bear the burden of the punishment by the medium of an award of 

exemplary damages for corporate conduct in which they took no part?   That question itself [40]

recapitulates arguments presented in the nineteenth century in related fields, before the 

development of modern ideas of corporate identity and responsibility .[41]

  ; 227 ALR 46.[39]           (2006) 80 ALJR 900

 Waddams, , 3rd ed (1997), §11.420.[40]           The Law of Damages
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45.  

46.  

47.  

48.  

 See Chapman and Trebilcock, "Punitive Damages:  Divergence in Search of a Rationale", [41]          

(1989) 40  741 at 798801, 819821.Alabama Law Review

Particular considerations respecting exemplary damages apply where the principal or employer is 

the State or a statutory emanation of the State.  Reference has been made already to the views 

expressed on that subject, at least where military, police and prison officers are concerned, by 

Lord Hutton in  .  On the other hand, in that case Lord Scott of Foscote did not accept  Kuddus [42]

that a deterrent purpose was a sufficient justification for exemplary damages in vicarious liability 

cases  .[43]

   at  .[42]           [2002] 2 AC 122 147149

   at  [43]           [2002] 2 AC 122 161.

Shortly thereafter, in  , the New Zealand Court of Appeal held that, if not  S v Attorney-General [44]

as a matter of power, then at least as a prudential consideration, an award of exemplary damages 

against the Crown should not be made in respect of the tortious acts of foster parents against 

children placed in their care by the Superintendent of Child Welfare; this was because the 

Department was not "directly at fault"  .  However, Blanchard J, who gave the principal reasons [45]

in , reserved the position where a police officer deliberately or recklessly  S v Attorney-General
directly inflicted personal injury on the plaintiff  .  Moreover, in this Court, it has been said [46]

that there may be cases, framed in negligence, in which the defendant can be shown to have acted 

consciously in contumelious disregard of the rights of the plaintiff or persons in the position of 

the plaintiff  .[47]

   .[44]           [2003] 3 NZLR 450

   at  [45]           [2003] 3 NZLR 450 475.

   at  .[46]           [2003] 3 NZLR 450 474475

  (1998) 196 CLR 1 at  ,   ; cf [[47]            Gray v Motor Accident Commission 910 [22] 2729 [84]-[87]  A v Bottrill

2003] 1 AC 449 at  ; [2002] 1 SCR 595 at  .463464  Whiten v Pilot Insurance Co 634635

In the United States, the Due Process Clause of the Fourteenth Amendment and the prohibition 

by the Eighth Amendment upon excessive fines and cruel and unusual punishments have been 

used to place constitutional restraints upon the levels of exemplary damages awards by State 

court juries  .  There is also a long line of authority in the United States which denies awards [48]

of exemplary damages against State municipal corporations which violate the constitutional 
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48.  

49.  

50.  

51.  

153.  

rights of plaintiffs; such awards have been said by the United States Supreme Court to be 

"contrary to sound public policy" for the reason that they "would burden the very taxpayers and 

citizens for whose benefit the wrongdoer was being chastised"  .  To that, the answer of those [49]

today of like mind with Pratt LCJ in 1763, and Lord Devlin in 1964, would be that in these cases the 

proceeds of taxation represent the price paid for maintaining respect by public officials for the 

observance of the rule of law, to the benefit of taxpayers and society as a whole. 

  517 US 559 (1996); [48]            BMW of North America Inc v Gore Cooper Industries Inc v Leatherman 

532 US 424 (2001). Tool Group Inc

  453 US 247 at  (1981).[49]            Newport v Fact Concerts Inc 263

The submissions by the State

On the present appeal, the State did not directly challenge the availability to the trial judge in this 

case and to the Court of Appeal of an award against the State of exemplary damages. However, 

counsel for the State emphasised the importance here of the adoption by s  of the 1983 Act of the 8

"master's tort" theory of vicarious liability. Counsel then submitted that:

"the focus in determining the liability and the quantum of the liability for exemplary 

damages has to be on the miscreants, the wrongdoers, and that involves looking at 

their position in terms of means and the like and determining what would be an 

appropriate order against them, not what would be an appropriate order against the 

State".

This would reflect the proposition that s  of the 1983 Act imposes vicarious liability in respect of 8

the torts, not the acts, of the police officers.

Counsel accepted that it followed from his submission that, in so far as the police officers may 

have been contemptuous of their reeducation, while this would legitimately be reflected either as 

aggravated or exemplary damages, it should not count against the police officers and not count 

against the State that the State did not respond properly by providing an effective reeducation 

programme.

Following paragraph cited by:

 (19 June 2015) (Gibson DCJ)Makri v State of New South Wales

The defendant submits that the plaintiff has conflated the concepts of 

aggravated and exemplary damages. General and aggravated damages, the 

first two of the three heads under which damages are recoverable ( Cassell & 

at  per Diplock LJ) are compensatory in nature and are  Co Ltd v Broome 718

recoverable for torts where damages of this kind are available. While the 

assessment of general damages involves putting a money value upon 

“physical hurt, as in assault” ( at  ), additional  Cassell & Co Ltd v Broome 718
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51.  

153.  

52.  

24.  

compensation for the injured feelings of a plaintiff where his sense of injury is 

“justifiably heightened by the manner in which or motive for which the 

defendant did it” ( at  ) may be awarded as  Cassell & Co Ltd v Broome 718

aggravated compensatory damages. By contrast, awards of exemplary 

damages fulfil an entirely different purpose, such as to ensure that those 

officials of the State of New South Wales who are responsible for overseeing 

the police force ensure that officers are trained so that abuses do not happen: 

 New South Wales v Ibbett (2006) 229 CLR 638 at  [51] and  [54] , citing Adams v 

(2000) 49 NSWLR 78 at  Exemplary damages are a form of  Kennedy 87.

punishment and are as such do not attract interest at all, unlikely aggravated 

damages: [2014] QCA 65; [2012] QSC 407 at  Mather v Smith  Hallam v Ross (No 2)

 . A further difference between aggravated and exemplary damages is that [48]

exemplary damages may not be awarded until the quantum of general 

damages, including aggravated compensatory damages, is awarded: State of 

at  ; New South Wales v Zreika [70] Amalgamated Television Services Pty Ltd v 

[2002] NSWCA 419.Marsden 

 (14 October 2010) (Gibson DCJ)Moses v State of New South Wales (No. 3)

 (09 July 2010) (Tobias and Macfarlan JJA, Sackville State of New South Wales v Landini

AJA)

Counsel for the State went on to stigmatise as illegitimate what had been said by Priestley JA 

when delivering the principal reasons in  as follows: Adams v Kennedy [50]

"That figure [of exemplary damages] should indicate my view that the conduct of the 

[police officer] defendants was reprehensible, [and] mark the court's disapproval of 

it.  The amount should also be such as to bring home to those officials of the State who 

are responsible for the overseeing of the police force that police officers must be 

trained and disciplined so that abuses of the kind that occurred in the present case do 

not happen."

   at  Sheller and Beazley JJA agreed with Priestley [50]           (2000) 49 NSWLR 78 87.

JA.

Following paragraph cited by:

 (24 May 2011) (Giles, McColl and Whealy Whitbread v Rail Corporation New South Wales

JJA)

Lord Hutton's remarks, as was pointed out in New South Wales v Ibbett (at  [52] ),

[2000] were to similar effect as Priestly JA's statement in Adams v Kennedy 

NSWCA 152; (2000) 49 NSWLR 78 (at  ) when delivering the principal [36]

reasons:
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52.  

53.  

54.  

25.  

"That figure [of exemplary damages] should indicate my view that the conduct of 

the [police officer] defendants was reprehensible, [and] mark the court's 

disapproval of it. The amount should also be such as to bring home to those officials 

of the State who are responsible for the overseeing of the police force that police 

officers must be trained and disciplined so that abuses of the kind that occurred in 

the present case do not happen."

 

It may be added that, shortly thereafter, Lord Hutton was to speak to similar effect in  in Kuddus [51]

the passage set out earlier in these reasons.

   at  [51]           [2002] 2 AC 122 149.

Nor was Priestley JA the first to take such an approach to an award of exemplary damages in 

respect of the misuse of coercive powers entrusted to public officials.  In  , the  Peeters v Canada [52]

Federal Court of Appeal (Heald, MacGuigan and Linden JJA) upheld an award of $Can16,000 as 

"punitive" damages for an assault on the plaintiff, whilst in prison, committed by officers of the 

Correctional Service of Canada ("CSC").  After referring to the training given to CSC officers 

respecting the proper use of force on inmates, the Court remarked  :[53]

"The theory was excellent, but the CSC members clearly had not been trained to the 

point where reasonable restraint was second nature to them, as they should have 

been, as employees expected to use force.  Instead, at the first temptation they 

succumbed to what the trial judge rightly called 'goon-squad machismo'." 

   .[52]           (1993) 108 DLR (4th) 471

   at  [53]           (1993) 108 DLR (4th) 471 482.

Conclusions respecting vicarious responsibility and exemplary damages

Following paragraph cited by:

 (24 May 2011) (Giles, McColl and Whealy Whitbread v Rail Corporation New South Wales

JJA)
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54.  

25.  

55.  

56.  

57.  

58.  

After referring to the fact that a like approach to that of Priestley JA and Lord 

Hutton had been taken in (1993) 108 DLR (4th) 471, the Peeters v Canada 

plurality held ( New South Wales v Ibbett ( at  [54] )) that the approach taken in 

and should be accepted. cases such as Adams Peeters 

The approach taken in cases such as and should be accepted.  It is supported by the  Adams  Peeters
observations of Lord Devlin and Lord Hutton to which reference has been made earlier in these 

reasons.  The submissions by counsel for the State should be rejected.

First, the course of development over the last two and a half centuries of the law respecting 

Crown liability in tort does not support attention to the financial means of the miscreant public 

officers as a significant and limiting determinant of the quantum of liability.  Reference has been 

made earlier in these reasons to what was said on the subject in  . The Commonwealth v Mewett [54]

   at  [54]           (1997) 191 CLR 471 543.

Secondly, the New South Wales legislative reforms do not require, in obedience to a "master's 

tort" theory, determination solely of what would be an appropriate award of exemplary damages 

against the police officers to the exclusion of considerations affecting the State itself.

The doctrine, associated in Australia with  , which excepted the exercise of  Enever v The King [55]

independent discretions from the legislative changes otherwise providing for the vicarious tort 

liability of the Crown, would have denied any award of exemplary or other damages against the 

State in the present case. The changes introduced by the 1983 Act rendered the State vicariously 

liable in tort, but s  , introduced by the 2003 Act, denies attribution of liability to the State in the 9B

present litigation simply by reference to a "master's tort" theory. The scheme of s  is to require 9B

persons in the position of Mrs Ibbett to sue only the State, and to do so "instead" of making a claim 

against the police officers.

   .[55]           (1906) 3 CLR 969

Following paragraph cited by:

 (17 December 2018) (Beazley P, McColl, Basten, State of New South Wales v Cuthbertson

Meagher and Payne JJA)
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58.  

59.  

60.  

61.  

There are several qualifications to this new legal regime.  The State is not rendered vicariously 

liable for police torts if it otherwise would not be so liable (s 9E(a)).  The State may deny vicarious 

liability (s 9B(3)), something it did not do in this case.  Further, there is preserved the possibility 

that the State may claim damages, contribution or indemnity against police officers (s 9E(b)).  This 

too did not occur here.  However, a principal object of the 2003 Act was to require the bringing of 

actions against the State instead of against the police officers concerned and to do so without 

affecting the rights of recovery by plaintiffs.

In the Second Reading Speech in the Legislative Assembly on the Bill for the 2003 Act, the 

Minister for Police explained the reasons for the Bill by referring to vindictive claims made 

against individual police officers by criminals they apprehended and to the stress thereby caused, 

even though "individual officers may not be personally liable to pay damages".  However, he 

added that "plaintiffs' rights of recovery are not affected by the bill" .[56]

 New South Wales, Legislative Assembly,  (Hansard), 13 November [56]           Parliamentary Debates

2003 at 49714972.

Spigelman CJ concluded on the evidence that the reeducation programme indicated conduct by 

the State which was perfunctory in the extreme.  Basten JA referred to  and said that  Adams [57]

although:

"the inadequacy of the subsequent counselling was not the fault of Constable 

Pickavance, the evidence as to what took place in that regard prevents the State 

arguing that an award is not necessary to give effect to the purpose identified in  Adams
".

It was consistent with principle and with the evidence for their Honours to have included those 

considerations in their treatment of the awards of exemplary damages.  It follows that all of the 

State's criticisms of the awards of damages upheld by the majority of the Court of Appeal fail. 

   . [57]           (2000) 49 NSWLR 78

Orders

The appeal should be dismissed with costs.

Cited by:
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317.  

430.  

19.  

 [2022] NSWSC 92  - Lewis v Doyle

 [2021] VSC 850  - DP (a pseudonym) v Bird

 [2021] VSC 850  - DP (a pseudonym) v Bird

 [2021] VSC 850  - DP (a pseudonym) v Bird

 [2021] VSC 850  - DP (a pseudonym) v Bird

 [2021] VSC 850  - DP (a pseudonym) v Bird

 [2021] ACTSC 304  - Gindy v Capital Lawyers Pty Ltd (No 2)

 [2021] ACTSC 304  - Gindy v Capital Lawyers Pty Ltd (No 2)

 [2021] NSWDC 615  - Toth v State of NSW

 [2021] NSWDC 615  - Toth v State of NSW

 [2021] NSWSC 1312  - Miles v Doyle (No 2)

 [2021] FCCA 1835  - Commissioner of Police (NSW) v Ritson (No.5)

 [2021] FCCA 1835  - Commissioner of Police (NSW) v Ritson (No.5)

 [2020] NSWDC 822  - Rawlings v Royal Caribbean Cruises Ltd

 [2020] NSWDC 822  - Rawlings v Royal Caribbean Cruises Ltd

 [2020] ACTSC 211 (07 August 2020) (Elkaim J)SMA v John XXIII College (No 2)

In   New South Wales v Ibbett [2006] HCA 57; 229 CLR 638, at  [31] , the High Court said that:

Aggravated damages are a form of general damages, given by way of compensation for injury to the 

plaintiff, which may be intangible, resulting from the circumstances and manner of the wrongdoing.

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] HCA 26  - Lewis v Australian Capital Territory

 [2020] NSWDC 377  - Jamal v State of New South Wales

 [2020] NSWDC 377  - Jamal v State of New South Wales

 [2020] NSWSC 893  - Cosco v Hutley (No 2)

 [2020] FCAFC 115 (02 July 2020) (White, Gleeson and Wheelahan JJ)Nationwide News Pty Ltd v Rush

Aggravated damages may be awarded by way of compensation for injury resulting from the 

circumstances and manner of a publisher’s wrongdoing, such as conduct which manifests 

malice: at  (Taylor J) and at  (Windeyer J); at  (Brennan J); Uren 130 149  Carson 71 New South 
 s  of  Wales v Ibbett [2006] HCA 57; 229 CLR 638 at  [31] (the Court). Where malice is in issue, 36

the  provides that the Court is to disregard the malice or state of mind of the Defamation Act
defendant except to the extent that the malice or other state of mind affects the harm 

sustained by the plaintiff. The harm caused to a person by the conduct of the publisher, and 

the circumstances and manner of publication may be inferred: at  (Glass JA). As  Andrews [74]

we have stated, in the present appeal there is no challenge to the Judge’s findings in support 

of the conclusion that the manner in which the appellants published the defamatory matters 

aggravated the harm to Mr Rush.

 [2020] QDC 112  - Asbog Veterinary Services Pty Ltd v Barlow

 [2020] FCA 777 (09 June 2020) (Griffiths J)Rushton v Commonwealth Superannuation Corporation

The matter next came before the Court for another case management hearing held by 

telephone on 31 March 2020.  Prior to that hearing taking place, the applicant filed a 

statement of the orders which he sought at that case management hearing.  I shall set that 

document out in full, apart from redacting the applicant’s stated email and postal address 

(for convenience, the footer on the first page has been moved to the end of the document).
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1. A declaratory order of Judicial Review (common law and            

statutory right) subject to the Administrative Decisions (Judicial Review) 

 , sect. 16, invoking the 'inherent jurisdiction' of the proper court Act 1977

of law (not a statutory administrative inferior court) seeking the 

'administration of justice' for the automatic 'entitlement to relief from an 

injustice' to have the ‘ultra vires (beyond power) act of the 

Superannuation determination decision of the AUSTRALIAN 

FINANCIAL COMPLAINTS AUTHORITY, ABN 38 620 494 340 

(SUPERANNUATION COMPLAINTS TRIBUNAL) for case number 

608382 dated 04/12/2019 quashed or set-aside as a matter of right (ex 
) as null and void from the beginning with due regard debito justiciae

‘declaring the rights’ of the Aggrieved party married spouse in law or 

suspend the operation of the decision from the beginning subject to the 

 , sect. 15 without Administrative Decisions (Judicial Review) Act 1977

more ado.

Authorities: In Bass v Permanent Trustee Co Ltd  at (1999) 161 ALR 399

paragraph , Kirby J. said that the declaration's development 89

(declaratory order) "is one of the most important and beneficial 

adventures in the “administration of justice” during this century."

In R v The War Pensions Entitlement Appeal Tribunal; Ex parte Bott (193

, at p.  Evatt J said: “In these circumstances, it is obvious 3) 50 CLR 228 253

that the applicant had made a "prima facie case" within the meaning of 

the proviso… For some reason which is very difficult to understand, still 

less accept, the Tribunal seems to have entertained a contrary opinion.”

Commonwealth of Australia v Davis Samuel Pty Limited and Ors (No 11) 

 , Refshauge J at [103-110]; Craig v South Australia [2017] ACTSC 2 [1995] 

; 184 CLR 163; Anlaby v Praetorius at 768-9; Craig v Kanssen HCA 58 (1943)

 at  ; Bellinger v Bellinger  ; Deuteronomy 10:18, KB 256 259 [2003] UKHL 21

27:19.

2. An order declaring the Aggrieved party widowed dependant            

Spouse’s right as the matrimonial legal usufruct and formal equitable 

beneficial interest ‘security entitlement’ [U.C.C. § 8-102. (17)] holder with 

inalienable, natural, and common law fundamental rights and freedoms 

subject to this Commonwealth of Australia Constitution Act, 1900 [63 & 

64 Vict.] (U.K./P.G.A.), sect. 51, (xxi.) as defined in The Annotated 

Constitution of the Australian Commonwealth, sect. 51 (xxi.) § 200. 

Marriage, with the Aggrieved party being the eligible beneficiary 

entitled to receive the reversionary ‘Spouse Benefit pension under the Su

 ’ in full with backdated claim entitlement perannuation Act 1990

payments to the date of abrogation for the releif of the Aggrieved party 

beneficiary, from the superannuation fund of the deceased estate of his 

wife Kelli Maree RUSHTON (nee DICKERSON) as a matter of right (ex 
) subject to the debito justiciae Administrative Decisions (Judicial Review) 

 , sect. 16 or alternatively an order or constitutional writ of Act 1977

mandamus to the COMMONWEALTH SUPERANNUATION 

CORPORATION (ABN 48 882 817 243) to reinstate the initial contract 

terms and conditions of the approved aggrieved widowed dependant 

Spouse’s right as the eligible beneficiary entitled to receive the 

reversionary ‘Spouse Benefit pension under the Superannuation Act 

 ’ in full with backdated claim entitlement payments to the date of 1990

abrogation for the releif of the Aggrieved party, under sect. 33 

(Mandamus Prohibition Ouster of office) and 39B(1A)(c) (Original 

jurisdiction) of the  that re-enacts sect. 75(v) of Judiciary Act 1903 (Cth)

the Commonwealth of Australia Constitution Act, 1900 [63 & 64 Vict.] (U.

K./P.G.A.).
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19.  

Authorities: R v The War Pensions Entitlement Appeal Tribunal; Ex 

parte Bott , at p.  ; Deuteronomy 10:18, 27:19.(1933) 50 CLR 228 253

3. Such further order defined by the High Court of Australia as 'full            

and adequate compensation' awarded to the Aggrieved party for 

unlawful tortious common law trespass, interference with one’s 

property, rights, breach of the Aggrieved party beneficiary binding 

signed privity of estate contract, economic duress, acquisition of 

property on unjust terms under s.  of the 49c Australian Human Rights 

 and sect. 51 (xii), (xvi), (xx), (xxi), (xxii), and Commission Act 1986

(xxiiiA), 75(v), 80, 109, 116, 117, inter alia of the Commonwealth of 

Australia Constitution Act, 1900 [63 & 64 Vict.] (U.K./P.G.A.) as the 

Respondent Trustee false and misleading claims have caused harm to 

the Aggrieved party beneficiary rights, reputation and continues to 

inflict ongoing physiological and insidious emotional distress, emotional 

trauma, mental anguish, pain, suffering causing homelessness, an 

alleged financial debt that is hereby disputed [15 U.S. Code § 1692g(b) – 

Validation of debt], in harmony with ‘the principles of customary 

(common) law and formal equity, including the law merchant, also 

causing distress, hardship, loss, defamation and slander of character, 

insult and humiliation of the Aggrieved party beneficiary by the 

Respondent Trustee arbitrary and capricious interpretation of the laws 

of the Commonwealth with the dolus malus, ultra vires (beyond power) 

unfair and unconscionable breach of binding contracts, commercial 

securities [U.C.C. § 8-102. (4)] fraud and corporations law decision “to 

which it gives rise by implication of the common law is to pay monetary 

compensation to the other (Aggrieved) party for the loss sustained by 

him in consequence of the breach.”

Authorities: Photo Production Ltd v Securicor Transport Ltd [1980] 2 

 ; AC 827, UKHL; State of New South Wales v Ibbett WLR. 283 [2006] 

 HCA 57 ; (2006) 81 ALJR 427 at  [33] ; Morro, N & Ahadizad v Australian 

. at  ; M. (A.) v. Ryan, 1997 (SCC), Capital Territory [2009] ACTSC 118 [52] [1

 at   Trespass in common law equals an 997] 1 S.C.R. 157 [30] [80]

infringement or denial of a fundamental right or freedom; Universe 

Tankships v ITF , at  per Lord Diplock “damages in [1983] 1 AC 366 385

tort.”; Luke 19:8, Lev. 7:1.

Lord Edmund-Davies in Morris v. Beardmore, at p. 461. “If the courts of 

common law do not uphold the rights of individuals by granting 

effective remedies, they invite anarchy, for nothing breeds social 

disorder as quickly as the sense of injustice which is apt to be generated 

by the unlawful invasion of a person's rights, particularly when the 

invader is a government official. The appellant is entitled to have his 

right of property vindicated by a substantial award of damages.”

In Mackin v. New Brunswick (Minister of Finance), , [2002] 1 S.C.R. 405 20

 SCC at  “a plaintiff is no longer restricted to an action in damages 02 [79]

based on the general law of civil liability. Thus, the government and its 

representatives are required to exercise their powers in good faith and 

to respect the “established and indisputable” laws that define the 

constitutional rights of individuals. Thus it is only in the event of 

conduct that is clearly wrong, in bad faith or an abuse of power that 

damages may be awarded.”

In Northern Territory of Australia v. Mengel  (H.C.), (1995), 129 A.L.R. 1

Brennan J. wrote as follows, at p.  : The tort is not limited to an abuse 25

of office by exercise of a statutory power.” [25] “…it may, I think, now be 

accepted that the tort of abuse of public office will be made out in 

(Canada) where a public official is shown either to have exercised power 
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93.  

53.  

for the specific purpose of injuring the plaintiff (i.e., to have acted in 

“bad faith in the sense of the exercise of public power for an improper or 

ulterior motive”) or to have acted “unlawfully with a mind of reckless 

indifference to the illegality of his act” and to the probability of injury to 

the plaintiff.” [30] “…intentionally exceeded his powers for the express 

purpose of interfering with a citizen’s economic interests.” Maxim: 

‘According to the laws of nature, it is just that no one should be enriched 

by the detriment and injury of another.‘

Measure of damages in Proulx v. Quebec (Attorney General), [2001] 3 S.

C.R. 9,  at [58-60] Letarte J. “assessed the quantum of 2001 SCC 66

damages” for tort that included “Loss of earnings capacity: $814,347.86, 

Moral damages: $250,000.00, ordered the Attorney General of Quebec 

to pay that amount, plus interest and the additional indemnity provided 

by the Quebec Civil Code.”

4. Such further order for reinstatement, relief, remedy, restitution,            

damages and discharge or other order as the court considers 

appropriate for the ‘administration of justice’, as that may be affected by 

the violation of constitutional rights and freedoms” to do natural justice 

for the Aggrieved party beneficiary. 

 [2020] NSWSC 700  - Hamilton v State of New South Wales

 [2020] NSWSC 700  - Hamilton v State of New South Wales

 [2020] NSWSC 700  - Hamilton v State of New South Wales

 [2020] HCA 22  - Binsaris v Northern Territory

 [2020] NSWDC 126  - Jeleskovic v Wagner (No. 2)

 [2020] HCA 14  - Smethurst v Commissioner of the Australian Federal Police

 [2020] HCA 14  - Smethurst v Commissioner of the Australian Federal Police

 [2020] HCA 14  - Smethurst v Commissioner of the Australian Federal Police

 [2020] HCA 14  - Smethurst v Commissioner of the Australian Federal Police

 [2020] VSC 135  - Wilson Parking Australia (1992) Pty Ltd v Roads Corporation

 [2020] QDC 15  - Brose v Baluskas (No 6)

 [2019] NSWCA 263 (22 November 2019) (Macfarlan, Meagher and Wang v State of New South Wales

McCallum JJA)

Mr Wang complains that the primary judge failed to consider the two authorities cited in the 

submissions, [2012] NSWCA 37 and State of New South Wales v Zreika State of New South Wales 
  v Ibbett (2006) 229 CLR 638; [2006] HCA 57 . However, as submitted by the State, those 

authorities do not dispense with the requirement, before awarding exemplary damages, to 

find that the conduct in question was conscious or intentional wrongdoing in contumelious 

disregard of a person’s rights. In light of his Honour’s finding that the conduct was 

unintentional, the occasion to consider those authorities did not arise.

 [2019] QSC 284  - Wagner v Nine Network Australia Pty Ltd

 [2019] QSC 284  - Wagner v Nine Network Australia Pty Ltd

 [2019] SASCFC 135  - State of South Australia v Holder

 [2019] SASCFC 135  - State of South Australia v Holder

 [2019] ACTSC 299 (24 October 2019) (Elkaim J)H L v H P

The plaintiff also seeks aggravated damages. In   New South Wales v Ibbett [2006] HCA 57; 229 

CLR 638 at  [31] the High Court said that:

Aggravated damages are a form of general damages, given by way of compensation for injury to the 

plaintiff, which may be intangible, resulting from the circumstances and manner of the wrongdoing.

https://jade.io/citation/17795300
https://jade.io/article/738125
https://jade.io/article/738125
https://jade.io/article/738125
https://jade.io/article/737194
https://jade.io/article/726329
https://jade.io/article/725485
https://jade.io/article/725485
https://jade.io/article/725485
https://jade.io/article/725485
https://jade.io/article/723270
https://jade.io/article/717052
https://jade.io/article/262369
https://jade.io/article/3445
https://jade.io/article/3445
https://jade.io/article/675817
https://jade.io/article/675817
https://jade.io/article/672599
https://jade.io/article/672599
https://jade.io/article/3445
https://jade.io/article/3445/section/1017


 BarNet publication information  -    Date: Monday, 04.04.2022 - - Publication number: 9681845 - - User: anonymous

112.  

121.  

 [2019] WADC 164  - ZYX (pseudonym initials) v JD (pseudonym intials)

 [2019] WADC 164  - ZYX (pseudonym initials) v JD (pseudonym intials)

 [2019] WADC 164  - ZYX (pseudonym initials) v JD (pseudonym intials)

 [2019] NSWDC 344  - Best v Rosamond

 [2019] NSWCA 168  - Brighten v Traino

 [2019] SADC 35  - Johnson v The State of South Australia

 [2019] SADC 35  - Johnson v The State of South Australia

 [2019] SADC 35  - Johnson v The State of South Australia

 [2019] SADC 35  - Johnson v The State of South Australia

 [2019] SADC 35  - Johnson v The State of South Australia

 [2019] SADC 35  - Johnson v The State of South Australia

 [2019] SADC 35  - Johnson v The State of South Australia

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] NSWCA 320  - State of New South Wales v Cuthbertson

 [2018] VSC 751  - Talacko v Talacko

 [2018] VSC 751  - Talacko v Talacko

 [2018] VSC 751  - Talacko v Talacko

 [2018] WASCA 207  - The State of Western Australia v Cunningham [No 3]

 [2018] WASCA 207  - The State of Western Australia v Cunningham [No 3]

 [2018] FCA 1576 (19 October 2018) (Barker J)Nyoni v Shire of Kellerberrin (No 10)

As the primary judge noted, at [340] of the primary judgment, aggravated damages are 

compensatory in nature, whereas exemplary damages – considered further below – are 

penal in nature. As observed in  New South Wales v Ibbett (2006) 229 CLR 638 at  [31] ; [2006] 

 HCA 57 (Gleeson CJ, Gummow, Kirby, Heydon and Crennan JJ) , aggravated damages are a 

form of general damages, given by way of compensation for injury to an applicant, which 

may be intangible, resulting from the circumstances and manner of the wrongdoing. 

 [2018] NSWDC 299  - Juliette Pratten v State of New South Wales

 [2018] NSWDC 299  - Juliette Pratten v State of New South Wales

 [2018] NSWDC 204 (03 August 2018) (Neilson DCJ)Gibb-Smith v State of New South Wales

In (1987) 164 CLR 1 at , the Court (Mason CJ, Brennan, Deane, Dawson and Lamb v Cotogno 8

Gaudron JJ) said:
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“Aggravated damages, in contrast to exemplary damages, are compensatory in 

nature, being awarded for injury to the plaintiff’s feelings caused by insult, 

humiliation and the like.”

 

In  New South Wales v Ibbett [2006] HCA 57; (2006) 229 CLR 638 , the Court (Gleeson CJ, Gummow, 

Kirby, Heydon and Crennan JJ) said at [31]:

“Aggravated damages are a form of general damages given by way of compensation for injury to 

the plaintiff which may be intangible.”

 

See also [2012] NSWCA 37 at  per Sackville AJA (with whom State of New South Wales v Zreika [60]

Macfarlan and Whealy JJA agreed). I have allowed for injury to the plaintiff’s feelings and other 

intangible losses in the award I have already made. There is no call for aggravated damages for this 

head, in this case. Traditionally, aggravated compensatory damages were awarded where the 

compensatory damages were for personal injury.

 [2018] NSWDC 204 (03 August 2018) (Neilson DCJ)Gibb-Smith v State of New South Wales

In (supra), the judgment continued:Lamb v Cotogno 

“Exemplary damages, on the other hand, go beyond compensation and are awarded 

‘as a punishment to the guilty, to deter from any such proceeding for the future, and 

as a proof of the detestation of the jury to the action itself’:  …, per Wilkes v Wood
Pratt LCJ.”

 

In New South Wales v Ibbett (supra) the Court said of exemplary damages:

“33. In , Taylor J, after observing that aggravated damages fix Uren v John Fairfax & Sons Pty Ltd
upon the circumstances and manner of the wrongdoing of the defendant, contrasted the function 

of exemplary damages as punishment and deterrent of the wrongdoer. His Honour added that:

 

"in many cases, the same set of circumstances might well justify either an award of 

exemplary or aggravated damages".

 

Subsequently, in , in the joint reasons of five members of the Court, the conceptual  Lamb v Cotogno
distinction was drawn between the compensatory nature of aggravated damages and the punitive 

and deterrent nature of exemplary damages. Their Honours added that in some cases it might be 

difficult to differentiate between aggravated damages and exemplary damages. Gleeson CJ, 

McHugh, Gummow and Hayne JJ spoke in like terms in .Gray v Motor Accident Commission

 

34. In the present case, awards were made under both heads. However, Spigelman CJ was alive to 

the conceptual distinctions involved, as appears in the following passage:
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"In this regard it is relevant to note that the matters to which I have referred as 

justifying an award of exemplary damages are also pertinent, as is often the case, to 

an award of aggravated damages. The difference is that in the case of aggravated 

damages the assessment is made from the point of view of the Plaintiff and in the 

case of exemplary damages the focus is on the conduct of the Defendant. 

Nevertheless, it is necessary, as I have noted above, to determine both heads of 

compensatory damages before deciding whether or not the quantum is such that a 

further award is necessary to serve the objectives of punishment or deterrence or, if 

it be a separate purpose, condemnation."”

 

In (supra) Sackville AJA said: State of New South Wales v Zreika

“61. Exemplary damages go beyond compensation and are awarded as a punishment to the guilty, 

to deter similar conduct in the future and to reflect "detestation" for the action: [1987 Lamb v Cotogno
] HCA 47; 164 CLR 1, at  Exemplary damages are awarded rarely and not every finding of fault 8.

warrants an award: , at   . Nonetheless, such damages can be awarded in a  Lamb v Cotogno 6 [12]

wide variety of circumstances. Generally speaking, what is required for an award is "conscious 
": , at 7 [14].wrongdoing in contumelious disregard of another's rights Gray v MAC

 

62. Exemplary damages may be awarded against the State in respect of the conduct of police 

officers for whose torts the State is responsible: ; , at [114]. The NSW v Ibbett NSW v Landini
assessment of exemplary damages in a case of conscious and contumelious disregard of the 

plaintiff's rights by the police:

 

"should indicate ... that the conduct of the [police] was reprehensible, [and] mark the 

court's disapproval of it. The amount should also be such as to bring home to those 

officials of the State who are responsible for the overseeing of the police force that 

police officers must be trained and disciplined so that abuses ... do not happen."

 

, at   , citing (2000) 49 NSWLR 78, at , per Priestley JA. Ibbett 653 [51]  Adams v Kennedy 87

 

63. In a frequently cited passage, Brennan J in  XL Petroleum (NSW) Pty Ltd v Caltex Oil (Aust) Pty Ltd
[1985] HCA 12; 155 CLR 448, at , observed that the considerations that enter into the assessment 471

of compensatory damages are quite different from those that govern the assessment of exemplary 

damages and that there is no necessary proportionality between the assessment of the two 

categories. Nonetheless, in , at 647 [34], the plurality endorsed the proposition that it NSW v Ibbett
is necessary to determine both heads of compensatory damages before deciding whether or not a 

further award is necessary to serve the objectives of punishment, deterrence or condemnation. 

Their Honours also said (at [35]) that where the same circumstances increase the hurt to the 

plaintiff and also make it desirable for the Court to mark its disapprobation of the conduct, a 

single sum may be awarded. Such an award would represent both heads of damage and ensure 

that no element is compensated more than once.

 

64. I endeavoured to summarise the effect of the authorities in [2010]  New South Wales v Radford
NSWCA 276, at  , as follows (Beazley and Macfarlan JJA agreeing):[97]

 

https://jade.io/article/262369
https://jade.io/article/67382
https://jade.io/article/67382/section/1296334
https://jade.io/article/67382
https://jade.io/article/67382/section/140694
https://jade.io/article/67382/section/140694
https://jade.io/article/3445
https://jade.io/article/3445/section/140879
https://jade.io/article/3445/section/140879
https://jade.io/article/181840
https://jade.io/article/181840/section/140226
https://jade.io/article/67174
https://jade.io/article/67174/section/1419
https://jade.io/article/202895
https://jade.io/article/202895/section/1760


 BarNet publication information  -    Date: Monday, 04.04.2022 - - Publication number: 9681845 - - User: anonymous

122.  

"These authorities demonstrate that the various categories of damages that may be 

awarded for trespass to the person, including assault and false imprisonment, are 

not self-contained. There is a close relationship between an award of ordinary 

compensatory damages for injury to the plaintiff's feelings and an award of 

aggravated damages. It is necessary to assess compensatory damages, including 

aggravated damages, before determining whether exemplary damages should be 

awarded and, if so, the quantum of any such award."”

 [2018] NSWDC 204 (03 August 2018) (Neilson DCJ)Gibb-Smith v State of New South Wales

In (supra), the judgment continued:Lamb v Cotogno 

“Exemplary damages, on the other hand, go beyond compensation and are awarded 

‘as a punishment to the guilty, to deter from any such proceeding for the future, and 

as a proof of the detestation of the jury to the action itself’:  …, per Wilkes v Wood
Pratt LCJ.”

 

In (supra) the Court said of exemplary damages:New South Wales v Ibbett 

“33. In , Taylor J, after observing that aggravated damages fix Uren v John Fairfax & Sons Pty Ltd
upon the circumstances and manner of the wrongdoing of the defendant, contrasted the function 

of exemplary damages as punishment and deterrent of the wrongdoer. His Honour added that:

 

"in many cases, the same set of circumstances might well justify either an award of 

exemplary or aggravated damages".

 

Subsequently, in , in the joint reasons of five members of the Court, the conceptual  Lamb v Cotogno
distinction was drawn between the compensatory nature of aggravated damages and the punitive 

and deterrent nature of exemplary damages. Their Honours added that in some cases it might be 

difficult to differentiate between aggravated damages and exemplary damages. Gleeson CJ, 

McHugh, Gummow and Hayne JJ spoke in like terms in .Gray v Motor Accident Commission

 

34. In the present case, awards were made under both heads. However, Spigelman CJ was alive to 

the conceptual distinctions involved, as appears in the following passage:

 

"In this regard it is relevant to note that the matters to which I have referred as 

justifying an award of exemplary damages are also pertinent, as is often the case, to 

an award of aggravated damages. The difference is that in the case of aggravated 

damages the assessment is made from the point of view of the Plaintiff and in the 

case of exemplary damages the focus is on the conduct of the Defendant. 

Nevertheless, it is necessary, as I have noted above, to determine both heads of 

compensatory damages before deciding whether or not the quantum is such that a 

further award is necessary to serve the objectives of punishment or deterrence or, if 

it be a separate purpose, condemnation."”

 

In (supra) Sackville AJA said: State of New South Wales v Zreika
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267.  

“61. Exemplary damages go beyond compensation and are awarded as a punishment to the guilty, 

to deter similar conduct in the future and to reflect "detestation" for the action: [1987 Lamb v Cotogno
] HCA 47; 164 CLR 1, at  Exemplary damages are awarded rarely and not every finding of fault 8.

warrants an award: , at   . Nonetheless, such damages can be awarded in a  Lamb v Cotogno 6 [12]

wide variety of circumstances. Generally speaking, what is required for an award is "conscious 
": , at 7 [14].wrongdoing in contumelious disregard of another's rights Gray v MAC

 

62. Exemplary damages may be awarded against the State in respect of the conduct of police 

officers for whose torts the State is responsible: ; , at [114]. The NSW v Ibbett NSW v Landini
assessment of exemplary damages in a case of conscious and contumelious disregard of the 

plaintiff's rights by the police:

 

"should indicate ... that the conduct of the [police] was reprehensible, [and] mark the 

court's disapproval of it. The amount should also be such as to bring home to those 

officials of the State who are responsible for the overseeing of the police force that 

police officers must be trained and disciplined so that abuses ... do not happen."

 

(2000) 49 NSWLR 78, at , per Priestley JA. Ibbett , at  653  [51] , citing  Adams v Kennedy 87

 

63. In a frequently cited passage, Brennan J in  XL Petroleum (NSW) Pty Ltd v Caltex Oil (Aust) Pty Ltd
[1985] HCA 12; 155 CLR 448, at , observed that the considerations that enter into the assessment 471

of compensatory damages are quite different from those that govern the assessment of exemplary 

damages and that there is no necessary proportionality between the assessment of the two 

categories. Nonetheless, in , at 647 [34], the plurality endorsed the proposition that it NSW v Ibbett
is necessary to determine both heads of compensatory damages before deciding whether or not a 

further award is necessary to serve the objectives of punishment, deterrence or condemnation. 

Their Honours also said (at [35]) that where the same circumstances increase the hurt to the 

plaintiff and also make it desirable for the Court to mark its disapprobation of the conduct, a 

single sum may be awarded. Such an award would represent both heads of damage and ensure 

that no element is compensated more than once.

 

64. I endeavoured to summarise the effect of the authorities in [2010]  New South Wales v Radford
NSWCA 276, at  , as follows (Beazley and Macfarlan JJA agreeing):[97]

 

"These authorities demonstrate that the various categories of damages that may be 

awarded for trespass to the person, including assault and false imprisonment, are 

not self-contained. There is a close relationship between an award of ordinary 

compensatory damages for injury to the plaintiff's feelings and an award of 

aggravated damages. It is necessary to assess compensatory damages, including 

aggravated damages, before determining whether exemplary damages should be 

awarded and, if so, the quantum of any such award."”

 [2018] NSWDC 190  - Attalla v State of NSW

 [2018] NSWDC 190  - Attalla v State of NSW

 [2018] NSWDC 190  - Attalla v State of NSW

 [2018] NSWSC 131  - Blythe v Willis

 [2018] ACTSC 19 (16 February 2018) (Refshauge J)Lewis v Australian Capital Territory

https://jade.io/article/67382
https://jade.io/article/67382/section/1296334
https://jade.io/article/67382
https://jade.io/article/67382/section/140694
https://jade.io/article/67382/section/140694
https://jade.io/article/3445
https://jade.io/article/3445/section/140879
https://jade.io/article/3445/section/140879
https://jade.io/article/181840
https://jade.io/article/181840/section/140226
https://jade.io/article/67174
https://jade.io/article/67174/section/1419
https://jade.io/article/202895
https://jade.io/article/202895/section/1760
https://jade.io/article/596029
https://jade.io/article/596029
https://jade.io/article/596029
https://jade.io/article/571936


 BarNet publication information  -    Date: Monday, 04.04.2022 - - Publication number: 9681845 - - User: anonymous

267.  

59.  

216.  

It is notable that there is no claim for any aggravation caused by the manner of the actual 

imprisonment (cf.  New South Wales v Ibbett [2006] HCA 57; 229 CLR 638 at  646-7 ; [31]), such as 

claiming additional compensation for acts that were “high-handed, malicious, insulting or 

oppressive” in the commission of the tort as explained by Lord Reid in Cassell & Co Ltd v 
[1972] AC 1027 at  Broome 1085.

Australian Building and Construction Commissioner v Construction, Forestry, Mining and Energy 

 [2018] HCA 3  - Union

 [2017] Drew Cuthbertson v State of New South Wales; Daniel Fletcher v State of New South Wales

NSWDC 367  - 

 [2017] FCCA 2461  - SINGH v Minister for Immigration

 [2017] FCCA 2461  - SINGH v Minister for Immigration

 [2017] NSWDC 152  - Costello v State of NSW

 [2017] NSWDC 152  - Costello v State of NSW

 [2017] HCA 22  - New South Wales v DC

 [2017] TASSC 33 (26 May 2017) (Estcourt J)Cooper v Neubert

In [2010] TASSC 24 at  , Porter J said: Gunns Limited v Alishah  (No 4) [53]-[54]

"I need to say something further about the relationship between aggravated 

damages and exemplary damages.  In case at , Taylor J said that  Uren's 130

aggravated damages fix upon the circumstances and the manner of the 

wrongdoing of the defendant, and contrasted the function of exemplary 

damages as punishment and deterrent of the wrongdoer, observing that 'in 

many cases, the same set of circumstances might well justify either an award of 

exemplary or aggravated damages'. Windeyer J at 149 described the difference as 

being that aggravated damages are given to compensate the plaintiff when the 

harm done to him by a wrongful act was aggravated by the manner in which the 

act was done, whereas exemplary damages were intended to punish the 

defendant.

54        The conceptual distinction between the compensatory nature of 

aggravated damages and the punitive and deterrent nature of exemplary 

damages was maintained in , and further confirmed in Lamb v Cotogno New South 
 Wales v Ibbett (2006) 229 CLR 638 at  [33] . At [34] Gleeson CJ, Gummow, Kirby, 

Heydon and Crennan JJ highlighted the need to maintain the conceptual 

distinctions between aggravated and exemplary damages, and said that it was 

necessary to determine both heads of compensatory damages before deciding 

whether or not an award of exemplary damages was justified. At [35] their 

Honours said that in cases where the same circumstances increase the hurt to 

the plaintiff and also make it desirable for a court to mark its disapprobation of 

that conduct, the court may choose to award one sum which represents both 

 heads of damage, and no element more than once."

 [2017] NSWDC 83 (13 April 2017) (Judge Levy SC)Exton v State of NSW

To establish an entitlement to exemplary damages, the plaintiff must show that his arrest 

and detention was not only wrongful, but also, that the circumstances involved or amounted 

to conscious wrongdoing on the part of the police, in contumelious disregard of his rights, 

such that the conduct should be seen as being reprehensible, and requiring an expression of 

disapproval to bring home to those officials of the State responsible for overseeing the 

workings of the police force, that police officers must be appropriately trained so that 

unlawful and contumelious infringement of personal liberty does not continue to occur in 

other instances: [2012] NSWCA 37, at  , following  State of NSW v Zreika [61] – [62] Gray v Motor 
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216.  

218.  

46.  

820.  

1617.  

n ; (1998) 196 CLR 1, at p ,  ; Accidents Commissio [1998] HCA 70 7 [15] NSW v Ibbett [2006] HCA 57; 

[2010] NSWCA 157, at  ; (2006) 229 CLR 638, at pp  646 – 647 ; [31], [33];  NSW v Landini [14] Adams
[2000] NSWCA 152; (2000) 49 NSWLR 78, at   v Kennedy 36.

 [2017] NSWDC 83 (13 April 2017) (Judge Levy SC)Exton v State of NSW

In assessing exemplary damages, I recognise that care must be taken when identifying the 

disapproved conduct that attracts such an award, to ensure that no element of the 

compensation is awarded more than once: [2012] NSWCA 216, at  ,  State of NSW v Quirk [154]

citing  NSW v Ibbett [2006] HCA 57; (2006) 229 CLR 638, at  [35] .

 [2017] NSWSC 252  - Deputy Commissioner of Taxation v Frangieh (No 3)

 [2017] NSWCA 23  - Elleray v Rail Corporation NSW

 [2017] NSWCA 23  - Elleray v Rail Corporation NSW

 [2017] NSWDC 19 (17 February 2017) (Montgomery DCJ)Houston Moran v State of New South Wales

The arrest not only infringed the plaintiff’s right to liberty and offended her entitlement to a 

sense of personal security, but it affronted her mother, causing her distress, when she was at 

the police station in support of her daughter and in order to co-operate with the police 

investigation of the incident. The interest of the plaintiff against invasion of her liberty, 

dignity and sense of personal security extended to freedom from disturbance of her mother 

present at the police station. That affront aggravated the infringement of right of the plaintiff 

to enjoy her entitlement to liberty in the sense of personal security. On that account also, she 

is entitled to aggravated damages:  NSW v Ibbett (2006) 229 CLR 638; [2006] HCA 57 at  [31] . In 

that paragraph, the High Court stated:

“Aggravated damages are a form of general damages, given by way of compensation 

for injury to the plaintiff, which may be intangible, resulting from the circumstances 

and manner of the wrongdoing.”

 [2017] NSWDC 19  - Houston Moran v State of New South Wales

 [2016] NSWDC 369  - Charles Henry Thomlinson v The State of New South Wales

 [2016] WADC 168 (09 December 2016) (Davis DCJ)Cunningham v Traynor

State of New South Wales v Ibbett   [2006] HCA 57 ; (2006) 229 CLR 638

 [2016] WADC 168 (09 December 2016) (Davis DCJ)Cunningham v Traynor

Aggravated damages are compensatory in nature, resulting from the circumstances and 

manner of wrongdoing:   State of New South Wales v Ibbett [2006] HCA 57; (2006) 229 CLR 638 [

31]. Aggravated damages are additional compensation for the injured feelings of a plaintiff. It 

is a key requirement that the defendant's conduct increased the plaintiff's suffering: Carter v 
. Aggravated damages may be awarded where the defendant has acted, either in  Walker [283]

committing a tort or thereafter, with 'contumelious disregard' of the plaintiff's rights, in an 

insulting or high-handed way, or with malice: [249];  Nye v State of New South Wales Carter v 
. Walker

 [2016] FCA 1457 (05 December 2016) (Mortimer J)Wotton v State of Queensland (No 5)

In their reply submissions, the applicants contend that the respondents have approached the 

claim to damages as if it is a claim for personal injury arising from negligence, and they 

contend that is an erroneous approach. They contend if there is an analogy it is with the 

intentional torts of battery and false imprisonment. They also contend that, beyond medical 
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1617.  

74.  

224.  

286.  

145.  

injury (whether physical or physiological), orders for compensation should reflect “the 

seriousness and impact of the wrong”, referring to at  (Fraser JA) and  Bulsey [108] New South 
  Wales v Ibbett [2006] HCA 57; 229 CLR 638 at  [31] .

 [2016] ACTSC 352 (30 November 2016) (Mossop AsJ)Monaghan v Australian Capital Territory (No 2)

  New South Wales v Ibbett [2006] HCA 57 (2006) 229 CLR 638

New South Wales v Radford

 [2016] ACTSC 352  - Monaghan v Australian Capital Territory (No 2)

 [2016] NSWDC 297 (14 November 2016) Peter Michael Travers v The State of New South Wales

(Montgomery DCJ)

I would assess compensatory damages in the sum of $2,000.00. Accepting the arrest as the 

starting point of the action, and that the evidence shows that police dealt efficiently and 

appropriately with the plaintiff during the three hours and nine minutes of his detention by 

the taking of Ms Close’s statement followed by obtaining the ERISP interview; increased 

hurt to the plaintiff which might earn a Court’s disapprobation of the police conduct is, in 

my view, not significant and accordingly I would assess $1,000.00 for aggravated and 

exemplary damages in total: see  NSW v Ibbett (2006) 229 CLR 638; [2006] HCA 57 at  [31] ,  [34] a

[2009] NSWDC nd  [35] and the approach summarised by Elkaim DCJ in  Hage-Aliv v NSW
266 at  .[256] to [258]

 [2016] WADC 157 (11 November 2016) (Levy DCJ)RS v HS

New South Wales v Ibbett  (2006) 229 CLR 638

 [2016] WADC 157 (11 November 2016) (Levy DCJ)RS v HS

Aggravated damages are awarded to compensate a plaintiff when the harm done by a    

wrongful act was aggravated in the manner in which the act was done: Uren v John Fairfax & 
[1966] HCA 40; (1966) 117 CLR 118,  It is a key requirement of a claim for  Sons Pty Ltd 149.

aggravated damages that the conduct must have increased the plaintiff's suffering. In New 
 South Wales v Ibbett (2006) 229 CLR 638 , the High Court described aggravated damages as 'a 

form of general damages, given by way of compensation for injury to the plaintiff, which 

may be intangible, resulting from the circumstances and manner of wrongdoing' (per 

 Gleeson CJ, Gummow, Kirby, Heydon and Crennan JJ at [31].

 [2016] FCA 1252 (24 October 2016) (Charlesworth J)Okwume v Commonwealth of Australia

Exemplary damages may be awarded in circumstances where tortious conduct is engaged in 

by a person in the course of exercising Executive authority, including in contexts where a 

public officer commits the tort of false imprisonment: Fernando v Commonwealth of Australia 
(2010) 276 ALR 586; [2010] FCA 1475 at  . An award of exemplary damages may  (No 4) [15] – [21]

be made against a principal or employer who is vicariously liable for the tortious acts of an 

agent or employee:  New South Wales v Ibbett (2006) 229 CLR 638 at  [44] (Gleeson CJ, 

 (2007) 71 NSWLR 354 Gummow, Kirby, Heydon and Crennan JJ) ;  Zorom Enterprises v Zabow
at  .[44] – [45]

 Julia Wedding as trustee for the Julia Wedding Super Fund v Attorney General for New South Wales

[2016] NSWSC 1379  - 

 [2016] NSWDC 234 (27 September 2016) (Dicker SC DCJ)Reilly v State of New South Wales

In [2015] NSWCA 228, Beazley P (with whom McColl  State of New South Wales v McMaster
and Meagher JJA agreed) stated as follows at  :[32]-[38]
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“[32] This submission rested on a formulation of the duties, powers and functions of  

police officers which, in the State’s contention, in summary, are as follows:

(1)  Police officers in New South Wales have all of the “duties and 

powers of a constable at common law, and also any other duties and 

powers conferred on them by statute“: [2008] NSWCA  NSW v Tyszyk
107 at  ; [72] Law Enforcement (Powers and Responsibilities) Act 2002 

, s  (LEPRA).(NSW) 4

(2) Officers have common law duties to investigate and prevent crime 

and to prevent or assist in preventing disturbances or breaches of the 

peace:  at  .  Tyszyk [84]–[85]

(3) Officers are entitled to use such force as is reasonably necessary to 

prevent a breach of the peace:  [1982] AC 546;   Albert v Lavin R (Laporte) 
[2007] 2 AC 105; [20v Chief Constable of Gloucestershire  Poidevin v Semaan

13] NSWCA 334 at  .[18]–[19]

(4) , s  also provides statutory protection to a police officer LEPRA 230

exercising police functions. That section provides:

230 Use of force generally by police officers

It is lawful for a police officer exercising a function 

under this Act or any other Act or law in relation to an 

individual or a thing, and anyone helping the police 

officer, to use such force as is reasonably necessary to 

exercise the function.

(5) In evaluating the reasonableness of the use of force, “the matter 

must be judged by reference to the pressure of events and the agony 

of the moment, not by reference to hindsight“:  [2001]   Woodley v Boyd
NSWCA 35 at  , a case that concerned the use of force in an arrest, [37]

per Heydon JA (Davies and Foster AJJA agreeing). See also McIntosh v 
(1980) 43 FLR 112 at   Webster 123.

(6) A breach of the peace occurs when an act “either actually harms a 

person, or in his presence his property, or is likely to cause such harm, 

or which puts someone in fear of such harm being done“:  [1  R v Howell
982] QB 416 at  It is likely that this definition is not exhaustive: see 426.

at  per Campbell JA and the cases cited therein. Tyszyk [87]–[98]

[33] Justin contended that there was no basis in the State’s assertion of incongruity if 

he could sue in battery but not in negligence, noting that such findings had been 

made in a number of cases. He cited  [2003] NSWCA 208 ; 57 NSWLR   NSW v Riley
496 and [2005] NSWCA 247 ; 63 NSWLR 352, both cases  NSW v Koumdjiev
concerning battery during an arrest;   NSW v Ibbett [2006] HCA 57 ; 81 ALJR 427 , a 

[200case concerning assault and trespass to land by a police officer; and  NSW v Delly
7] NSWCA 303 ; 70 NSWLR 125, a case concerning unlawful arrest. However, it 

should be noted that in none of these cases was the question of police protection 

from liability, in sense raised by ground 1 of the notice of appeal, considered.

[34] Justin submitted that, accepting the principles stated in Crowley and the cases 

on police powers, the State should, on the facts in this case, nonetheless be found 

liable. He submitted that:

[The State’s] submission on battery involves no more than a statement 

that reasonable force used in the context of a reasonable belief that 

harm is imminent is an available defence. That is not in dispute.

[35] Justin contended that “the unassailable findings of fact reveal no such 

reasonable belief was held by Constable Fanning“. He noted the distinctive facts 

of Crowley:
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489.  

269.  

271.  

Mr Crowley was not just wielding a kendo stick. He had hit one 

member of the public in the abdomen [at [204]], could not be 

contained with capsicum spray [at [232]] and hit a police officer on a 

number of occasions including a heavy blow to the back [at [233]].

[36] In my opinion, this court should not accept that the actions of Constable 

Fanning were protected on the basis of, or by analogy to, the principles stated in Cro
. There are several reasons for this. First,   was a case where the matter in wley Crowley

issue was whether the police officers, who had responded to reports of erratic and 

potentially dangerous behaviour by the plaintiff, owed him a duty of care or 

whether their actions were protected by a common law operational immunity. The 

ACT Court of Appeal upheld the claim of immunity. In its detailed review of the 

case law, it observed, however, at [302], that it was difficult to “try and harmonise the 

authorities by reference to a single test“. It should be noted that the principle for 

which the State contended was initially framed in the alternative, as an immunity, 

but the language used in the amended notice of appeal was that of “lawful excuse“.

[37] Secondly, there are observations in the authorities in New South Wales, to 

which the ACT Court of Appeal referred, that a duty of care is not necessarily ousted 

by the existence of such an immunity: see, for example,  per Campbell JA at   Tyszyk [1

 . See also , to which reference has been made above.28] New South Wales v Spearpoint

[38] Thirdly, the legislature, by the enactment of s  , has spoken as to the 230

circumstances in which a police officer’s actions in exercising a function under LEPRA

, or under any other Act or law, are lawful.”

 [2016] NSWSC 1247 (12 Fred Saad v State of New South Wales; Ashley Saad v State of New South Wales

September 2016) (R S Hulme AJ)

Mr Elwasfi also claimed aggravated and exemplary damages. The former are compensatory 

in nature, given for injury “resulting from the circumstances and manner of the wrong doing 

- see  New South Wales v Ibbett (2006) 229 CLR 638; [2006] HCA 57 at  [31] . Differently 

expressed, they are appropriate “for the injured feelings of the plaintiff where his sense of 

injury is resulting from the wrongful physical act is justifiably heighted by the manner in 

[1972] AC 1027 which or the motive for which the defendant did it” –  Cassell & Co Ltd v Broom
at , quoted with approval in (1996) 41 NSWLR 1 at  1124  Spautz v Butterworth 15.

 [2016] NSWDC 55 (22 April 2016) (Judge Levy SC)Smith v State of New South Wales

To establish an entitlement to exemplary damages, the plaintiff must show that his arrest 

and detention was not only wrongful, but also amounted to conscious wrongdoing on the 

part of the police, in contumelious disregard of his rights, such that the conduct was 

reprehensible, and required an expression of disapproval to bring home to those officials of 

the State responsible for overseeing the workings of the police force, that police officers must 

be appropriately trained so that unlawful and contumelious infringement of personal liberty 

does not continue to occur in other instances: [2012] NSWCA 37, at  State of NSW v Zreika [61] 

 , following [1998] HCA 70; (1998) 196 CLR 1, at p ,  – [62]  Gray v Motor Accidents Commission 7 [15]

; [20 NSW v Ibbett [2006] HCA 57; (2006) 229 CLR 638, at pp  646 – 647 ; [31], [33];  NSW v Landini
10] NSWCA 157, at  ; [2000] NSWCA 152; (2000) 49 NSWLR 78, at  [14]  Adams v Kennedy 36.

 [2016] NSWDC 55 (22 April 2016) (Judge Levy SC)Smith v State of New South Wales
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271.  

181.  

181.  

182.  

184.  

In assessing exemplary damages, care must be taken when identifying the disapproved 

conduct that attracts such an award, to ensure that no element of the compensation is 

awarded more than once: [2012] NSWCA 216, at  , citing  State of NSW  v Quirk [154] NSW v 
 Ibbett [2006] HCA 57; (2006) 229 CLR 638, at  [35] .

 [2015] NSWCA 418 (23 December 2015) (Basten and Gleeson JJA, Beech-Jones J)Sahade v Bischoff

The present case is distinguishable from cases such as and  Plenty v Dillon New South Wales v 
 Ibbett [2006] HCA 57; 229 CLR 638 . In those cases the trespass was not only deliberate but 

attended by circumstances of aggravation, namely, the defendants entered as police officers 

the question of quantum of in purported exercise of intrusive powers. In  Plenty v Dillon
damages was remitted by the High Court. In the High Court New South Wales v Ibbett 
dismissed the State’s appeal against the decision of the majority of this Court (Spigelman CJ 

and Basten JA; Ipp JA dissenting) to uphold, relevantly, the trial judge’s award for trespass of 

$10,000 in general damages, $20,000 for aggravated damages and $20,000 for exemplary 

damages.

 [2015] NSWCA 418 (23 December 2015) (Basten and Gleeson JJA, Beech-Jones J)Sahade v Bischoff

The present case is distinguishable from cases such as and  Plenty v Dillon New South Wales v 
[2006] HCA 57; 229 CLR 638. In those cases the trespass was not only deliberate but Ibbett 

attended by circumstances of aggravation, namely, the defendants entered as police officers 

in purported exercise of intrusive powers. In the question of quantum of  Plenty v Dillon
damages was remitted by the High Court. In New South Wales v Ibbett the High Court 

dismissed the State’s appeal against the decision of the majority of this Court (Spigelman CJ 

and Basten JA; Ipp JA dissenting) to uphold, relevantly, the trial judge’s award for trespass of 

$10,000 in general damages, $20,000 for aggravated damages and $20,000 for exemplary 

damages.

 [2015] NSWCA 418 (23 December 2015) (Basten and Gleeson JJA, Beech-Jones J)Sahade v Bischoff

The circumstance of aggravation which justified a substantial award of damages in Dillon v 
 and Plenty New South Wales v Ibbett is absent from the present case. While Mr Sahade’s entry 

into the Bischoffs’ residence was a deliberate entry without consent, it was only for a very 

short period of time and the physical extent of the entry was quite small. The trespass would 

justify some modest damages in vindication of the Bischoffs’ right to exclude, but not any 

significant award.

 [2015] NSWCA 418 (23 December 2015) (Basten and Gleeson JJA, Beech-Jones J)Sahade v Bischoff

The principles concerning the award of aggravated and exemplary damages were 

summarised by Sackville AJA in [2012] NSWCA 37 at  State of New South Wales v Zreika [60]

 . It is unnecessary to repeat what was said there. In short, aggravated damages are given -[64]

by way of compensation for injury to the plaintiff which, although frequently intangible, 

results from the circumstances and manner of the defendant’s wrongdoing. Exemplary 
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184.  

720.  

697.  

720.  

damages are awarded to punish or deter the wrongdoer:  New  South Wales v Ibbett at  [31] and [

[1966] HCA 40; 117 CLR  33] , citing with approval Taylor J in  Uren v  John Fairfax & Sons Pty Ltd
118 at  .129-130

 [2015] FCA 1294 (23 November 2015) (Siopis J)Nyoni v Shire of Kellerberrin (No 6)

  New South Wales v Ibbett (2006) 229 CLR 638

Plenty v Dillon

 [2015] FCA 1294  - Nyoni v Shire of Kellerberrin (No 6)

 [2015] HCA 41  - North Australian Aboriginal Justice Agency Ltd v Northern Territory

 [2015] QCA 187  - Bulsey v State of Queensland

 [2015] NSWSC 1017 (24 August 2015) (Harrison J)Beckett v State of New South Wales

In aggravated damages were held to be apt as a form of  State of New South Wales v Ibbett
general damages for injury to the plaintiff which may be intangible or which may result from 

the circumstances or the manner of the wrongdoing. The High Court has held that it is not 

double counting. In  State of New South Wales v Ibbett , the High Court quoted the judgment of 

Spigelman CJ in the Court of Appeal in the same case:

"In this regard it is relevant to note that the matters to which I have referred as 

justifying an award of exemplary damages are also pertinent, as is often the case, to 

an award of aggravated damages. The difference is that in the case of aggravated 

damages the assessment is made from the point of view of the Plaintiff and in the 

case of exemplary damages the focus is on the conduct of the Defendant. 

Nevertheless, it is necessary, as I have noted above, to determine both heads of 

compensatory damages before deciding whether or not the quantum is such that a 

further award is necessary to serve the objectives of punishment or deterrence or, if 

it be a separate purpose, condemnation."

 [2015] NSWSC 1017 (24 August 2015) (Harrison J)Beckett v State of New South Wales

In  State of New South Wales v Ibbett [2006] HCA 57; 229 CLR 638 , two police officers, both 

senior constables in plain clothes, followed the plaintiff's son into the garage of his house. 

The house had a remote control operated roller door. One of the constables dived under the 

roller door, drew his gun and pointed it at the plaintiff's son. When the plaintiff came down 

to see what the commotion was about, the senior constable pointed the gun at her. The roller 

door was raised and the other constable came in.

 [2015] NSWSC 1017 (24 August 2015) (Harrison J)Beckett v State of New South Wales

In  State of New South Wales v Ibbett aggravated damages were held to be apt as a form of 

general damages for injury to the plaintiff which may be intangible or which may result from 

the circumstances or the manner of the wrongdoing. The High Court has held that it is not 

, the High Court quoted the judgment of double counting. In  State of New South Wales v Ibbett
Spigelman CJ in the Court of Appeal in the same case:

"In this regard it is relevant to note that the matters to which I have referred as 

justifying an award of exemplary damages are also pertinent, as is often the case, to 

an award of aggravated damages. The difference is that in the case of aggravated 

damages the assessment is made from the point of view of the Plaintiff and in the 

case of exemplary damages the focus is on the conduct of the Defendant. 

Nevertheless, it is necessary, as I have noted above, to determine both heads of 
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740.  

42.  

153.  

compensatory damages before deciding whether or not the quantum is such that a 

further award is necessary to serve the objectives of punishment or deterrence or, if 

it be a separate purpose, condemnation."

 [2015] NSWSC 1017 (24 August 2015) (Harrison J)Beckett v State of New South Wales

In  State of New South Wales v Ibbett in respect of the assault, the Court of Appeal increased 

the award of exemplary damages from $10,000 to $25,000. The trial judge's award of $20,000 

for exemplary damages in respect of the trespass was not disturbed by the Court of Appeal 

or the High Court. After discussing the principle that exemplary damages focus on the 

conduct of the defendant and not the effect on the plaintiff, the court quoted the decision of 

[2002] 2 AC 122:the House of Lords in Kuddus v Chief Constable of Leicestershire Constabulary 

"… an individual soldier or police officer or prison officer may, on occasion, act in 

gross breach of discipline and commit an unlawful act which is oppressive or 

arbitrary and in such cases exemplary damages have been awarded.

In my opinion to award exemplary damages in such cases serves to uphold and 

vindicate the rule of law because it makes clear that the Courts will not tolerate such 

conduct. It serves to deter such actions in the future as such awards will bring home 

to officers in command of individual units that discipline must be maintained at all 

times."

 [2015] NSWCA 228  - State of New South Wales v McMaster

 [2015] NSWSC 1103 (07 August 2015) (Wilson J)Balven v Thurston

Thus, not only are both general and aggravated damages available for tortious conduct, but 

the surrounding circumstances of the said conduct are clearly relevant and essential to a 

proper assessment of the award:

"Aggravated damages are a form of general damages given by way of compensation 

for injury to the plaintiff, which may be intangible, resulting from the circumstances 

and manner of wrongdoing:"  New South Wales v Ibbett (2006) 229 CLR 638 at  [31] .

 [2015] NSWDC 131 (19 June 2015) (Gibson DCJ)Makri v State of New South Wales

The defendant submits that the plaintiff has conflated the concepts of aggravated and 

exemplary damages. General and aggravated damages, the first two of the three heads under 

which damages are recoverable ( at  per Diplock LJ) are   Cassell & Co Ltd v Broome 718

compensatory in nature and are recoverable for torts where damages of this kind are 

available. While the assessment of general damages involves putting a money value upon 

“physical hurt, as in assault” ( at  ), additional compensation for  Cassell & Co Ltd v Broome 718

the injured feelings of a plaintiff where his sense of injury is “justifiably heightened by the 

manner in which or motive for which the defendant did it” ( at  )  Cassell & Co Ltd v Broome 718

may be awarded as aggravated compensatory damages. By contrast, awards of exemplary 

damages fulfil an entirely different purpose, such as to ensure that those officials of the State 

of New South Wales who are responsible for overseeing the police force ensure that officers 

are trained so that abuses do not happen:  New South Wales v Ibbett (2006) 229 CLR 638 at  [51] a

(2000) 49 NSWLR 78 at  Exemplary damages are a form of nd  [54] , citing  Adams v Kennedy 87.

punishment and are as such do not attract interest at all, unlikely aggravated damages: Mathe
[2014] QCA 65; [2012] QSC 407 at  . A further difference  r v Smith  Hallam v Ross (No 2) [48]

between aggravated and exemplary damages is that exemplary damages may not be 

awarded until the quantum of general damages, including aggravated compensatory 

damages, is awarded: at  ; State of New South Wales v Zreika [70] Amalgamated Television 
[2002] NSWCA 419.Services Pty Ltd v Marsden 

https://jade.io/article/3445
https://jade.io/citation/2759654
https://jade.io/article/403863
https://jade.io/article/3445
https://jade.io/article/3445/section/1017
https://jade.io/citation/2784145
https://jade.io/citation/2784143/section/241
https://jade.io/citation/2784145
https://jade.io/citation/2784143/section/241
https://jade.io/citation/2784145
https://jade.io/citation/2784143/section/241
https://jade.io/article/3445
https://jade.io/article/3445/section/140879
https://jade.io/article/3445/section/788
https://jade.io/article/181840
https://jade.io/article/181840/section/1296625
https://jade.io/article/318692
https://jade.io/article/318692
https://jade.io/article/288294
https://jade.io/article/288294/section/140756
https://jade.io/article/262369
https://jade.io/article/262369/section/140338
https://jade.io/article/181947
https://jade.io/article/181947


 BarNet publication information  -    Date: Monday, 04.04.2022 - - Publication number: 9681845 - - User: anonymous

57.  

147.  

 [2015] NSWCA 164 (16 June 2015) (McColl, Macfarlan and Meagher JJA)Tilden v Gregg

The appellant sought aggravated and exemplary damages. The relevant principles are 

sufficiently summarised by Sackville AJA in [2012] NSWCA State of New South Wales v Zreika 
37 at  :[60] – [61]

… Aggravated damages are given by way of compensation for injury to the plaintiff 

which, although frequently intangible, results from the circumstances and manner of 

the defendant's wrongdoing, while exemplary damages are awarded to punish and 

deter the wrongdoer: [1966] HCA 40; 117 CLR 118, at  Uren v John Fairfax & Sons Pty Ltd 1

, per Taylor J, cited with approval in 29-130  New South Wales v Ibbett [2006] HCA 57; 

 229 CLR 638, at  646-647  [31] ,  [33] . Aggravated damages are assessed from the point of 

view of the plaintiff, but an award of exemplary damages is based on the conduct of 

, at [34]; [1998] HCA 70; the defendant: NSW v Ibbett  Gray v Motor Accident Commission
196 CLR 1, at  , per Gleeson CJ, McHugh, Gummow and Hayne JJ. However, the 7 [15]

same set of circumstances may justify an award of either aggravated or exemplary 

damages, or both: , at 647 [33]. .NSW v Ibbett [34]

Exemplary damages go beyond compensation and are awarded as a punishment to 

the guilty, to deter similar conduct in the future and to reflect " " for the detestation
action: [1987] HCA 47; 164 CLR 1, at  Exemplary damages are  Lamb v Cotogno 8.

awarded rarely and not every finding of fault warrants an award: , at   Lamb v Cotogno 6

 . Nonetheless, such damages can be awarded in a wide variety of circumstances. [12]

Generally speaking, what is required for an award is "conscious wrongdoing in 
": , at 7 [14].contumelious disregard of another's rights Gray v MAC

 [2015] NSWDC 144 (10 June 2015) (Gibson DCJ)Nash v State of New South Wales

The plaintiff submits that the evidence of motivation other than the invocation of criminal 

law came from the fact that Senior Constable Hicks was angry, in that he was having what 

Mr Quickenden called “a bad day at the office” after spending three hours stopping vehicles 

to perform alcotest with negative results. The extent of physical force he used was out of all 

proportion and an indication that he had lost all perspective. There is some support for this 

in Exhibit B and the incredulous tone of Senior Constable Hicks when he says “You must be 

kidding me” when he was told that the plaintiff is indeed on his own property, and that 

Senior Constable Hicks is on “private property”. The fact that the plaintiff was on his own 

property is, Mr Quickenden submits, something which Australian law regards as significant ( 
(2008) 236 CLR 1;  Kuru v New South Wales New South Wales v Ibbett (2006) 229 CLR 638 ).
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52.  

Snezana Angeleska(known as Slaveska) v State of Victoria and others (according to the attached 

 [2015] VSCA 140  - Schedule)

Snezana Angeleska(known as Slaveska) v State of Victoria and others (according to the attached 

 [2015] VSCA 140  - Schedule)

Snezana Angeleska(known as Slaveska) v State of Victoria and others (according to the attached 

 [2015] VSCA 140  - Schedule)

Snezana Angeleska(known as Slaveska) v State of Victoria and others (according to the attached 

 [2015] VSCA 140  - Schedule)

Snezana Angeleska(known as Slaveska) v State of Victoria and others (according to the attached 

 [2015] VSCA 140  - Schedule)

Snezana Angeleska(known as Slaveska) v State of Victoria and others (according to the attached 

 [2015] VSCA 140  - Schedule)

 [2015] NSWSC 306 (27 March 2015) (Button J)Graves v West (No 2)

Turning to principle, aggravated damages “fix upon the circumstances and manner of the 
”, and are awarded to compensate the plaintiff for injury resulting wrongdoing of the defendant

from “ ”: see the circumstances and manner of the wrongdoing  State of New South Wales v Ibbett [20

[1996] HCA 40; 117 CLR 118 06] HCA 57; 229 CLR 638 at  31 ; Uren v John Fairfax & Sons Pty Ltd 
at  .129-30

 [2015] NSWCA 18  - White v Johnston

 [2015] NSWCA 18  - White v Johnston

 [2015] NSWCA 18  - White v Johnston

 [2013] NSWDC 247  - Paul James McCarthy v State of New South Wales

 [2013] NSWDC 247  - Paul James McCarthy v State of New South Wales

 [2013] NSWDC 247  - Paul James McCarthy v State of New South Wales

 [2013] WASC 445 (13 December 2013) (McKechnie J)SSYBA Pty Ltd v Lane

State of New South Wales v Ibbett   [2006] HCA 57 ; (2006) 229 CLR 638

TCN Channel Nine Pty Ltd v Anning

 [2013] WASC 445 (13 December 2013) (McKechnie J)SSYBA Pty Ltd v Lane

State of New South Wales v Ibbett   [2006] HCA 57 ; (2006) 229 CLR 638

TCN Channel Nine Pty Ltd v Anning

 [2013] WASC 445 (13 December 2013) (McKechnie J)SSYBA Pty Ltd v Lane

State of New South Wales v Ibbett   [2006] HCA 57 ; (2006) 229 CLR 638

 [2013] NSWCA 437 (13 December 2013) State of New South Wales v Beck; Commissioner of Police v Beck

(Beazley P, Barrett and Ward JJA)

At [69], his Honour added that the response of the officers whose responsibility it was to 

consider whether action should be taken against Mr Beck was "woefully inadequate", noting 

that the allegations made by Mr Beck against Sergeants Sullivan and Deas were extremely 

serious "involving the commission of criminal offences". His Honour noted that Mr Beck's 

response to the first s  notice indicated that Mr Beck was with friends on the occasion in 181D

question but that no attempt had been made to interview them and that the response to the 

30 January 2008 notice included statutory declarations of those persons but that no 

investigation as to the truthfulness of the Sergeants' statements had been undertaken. His 

Honour considered that there had been a "gross failure of responsible management" that 

enlivened the relevance, to the assessment of exemplary damages, of a passage in NSW v 
 Ibbet [2006] HCA 57; (2006) 229 CLR 638 at  646-647 to the effect that the assessment of 

exemplary damages in a case of conscious and contumelious disregard by the police of 
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52.  

plaintiff's rights "should also be such as to bring home to those officials of the State who are 

responsible for the overseeing of the police force that police officers must be trained and 

disciplined so that abuses ... do not happen".

Appeal in malicious prosecution proceedings

 

Justin McMaster v State of New South Wales No. 12/4882; Georgia Karakizos v State of New South 

 [2013] NSWDC 244  - Wales No. 12/27695; Kayla McMaster v State of New South Wales No. 12/27725

 [2013] WADC 147 (18 September 2013) (Principal Registrar Gething)Fazio v The City of Melville [No 2]

69 The law in relation to trespass to land was comprehensively summarised by Pritchard J in Hardie
Finance Corporation Pty Ltd v

 (Page 26)

 Ahern [No 3]  , which I respectfully adopt [222] - [234]:[2010] WASC 403

222 A trespass to land occurs (amongst other things) when a person 

intentionally or negligently enters into, or remains on, land which is in the 

possession of another. The emphasis of the tort is on physical interference 

 with possession: see generally Balkin & Davis, Law of Torts (4 th 

ed) [5.1]. 

Accordingly, it is the person with the exclusive possession of the land, 

rather than the owner of the land, who may sue in trespass: see Barker v 
 The Queen (1983) 153 CLR 338,  (Mason J). It is well established that 341 - 342

the tort protects the interest of the plaintiff in maintaining the right to 

exclusive possession of the property, rather than to protect title in the 

sense of ownership (although the party in possession may often also be 

the owner):  The State of New South Wales v Ibbett  (2006) 229 CLR 638 [29] 

(the Court).

223 Entry onto another person's land without the permission of the 

occupier, or otherwise with lawful authority, will constitute a trespass: Kur
 u v The State of New South Wales (2008) 236 CLR 1 [43] (Gleeson CJ, 

Gummow, Kirby & Hayne JJ);  Plenty v Dillon (1991) 171 CLR 635,  (Mason 639

CJ, Brennan & Toohey JJ), 647 (Gaudron & McHugh JJ);  Coco v The Queen (1

994) 179 CLR 427,  (Mason CJ, Brennan, Gaudron & McHugh JJ). 435

Whether an occupier has granted a licence to another person to enter on 

the land is a question of fact:  Halliday v Nevill (1984) 155 CLR 1,  (Gibbs 6 - 7

CJ, Mason, Wilson & Deane JJ).

224 Justification or authority to enter land may take a variety of forms 

including a paramount right to possession, some other statutory or 

common law right of entry, the authority or permission of the person in 

possession and, in the absence of negligence, involuntary and inevitable 

accident:  Barker v The Queen (356 - 357) (Brennan & Deane JJ).

225 The permission of the occupier may be given expressly, or implied 

from the circumstances. A licence to enter will be implied in certain 

circumstances, unless something in the facts is capable of founding the 

conclusion that any such implied licence was negated or revoked: Halliday 
 v Nevill (7) (Gibbs CJ, Mason, Wilson & Deane JJ). Consent to an entry will 

be implied if the person entering on the land does so for a lawful purpose: 

 Plenty v Dillon (647) (Gaudron & McHugh JJ);  Robson v Hallett [1967] 2 QB 

939,  (Lord Parker CJ). The implication of a licence will be precluded by 951

an express or implied refusal of it, and an implied licence may be revoked 

at any time by an express or implied withdrawal of it:  Halliday v Nevill (7) 

(Gibbs CJ, Mason, Wilson & Deane JJ).
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226 The occupier's authority to enter may be subject to express or implied 

limitations regarding the time, place, manner or purpose of entry, and if it 

is so limited, it will operate only to authorise an entry which comes within 

the scope of its limited terms:  Barker v The Queen (357) (Brennan & Deane 

JJ) and the authorities cited therein. If, on the facts, the right or authority 

to enter onto land is limited in scope then an entry which is unrelated to 

the right or authority will amount to a trespass. Accordingly a person who 

has permission to enter onto land for a specific purpose commits a 

trespass if he enters onto land for any other purpose, especially if that 

other purpose is an unlawful purpose. That person will stand in no better 

position than a person who enters with no authority at all: Barker v The 
 Queen (342, 346) (Mason J), (357) (Brennan & Deane JJ).

227 However, an authority to enter need not be limited. As Brennan and 

Deane JJ observed in  Barker v The Queen , the authority to enter onto land 

need not be limited (in its character as an authority to enter land) by 

reference to the things which the person whose entry is permitted may 

legitimately do after he has entered or to the range of purposes which 

were or might have been in the contemplation of the grantor of the 

permission. If it is a general permission to enter in the sense that it is not 

limited, either expressly or by necessary implication, by reference to the 

purpose for which entry may be effected, it is not legitimate to cut back 

the generality of the permission to enter merely because it is probable that 

the grantor would, if the matter had been raised, have qualified it by 

excluding from its scope any entry for the purpose of committing an 

unauthorised act. When the permission is not in fact so limited, an 

unanticipated or illegitimate purpose on the part of the entrant does not, 

at common law, affect the status of his entry or make him a common law 

trespasser (357 - 358).

228 Their Honours went on to observe that if the authority to enter onto 

land is not limited by reference to the things the invitee may do once he or 

she has entered:

[A] purpose of subsequently doing an unlawful 

act will not, under the common law, convert 

entry which was otherwise within the permission 

into entry as a trespasser. In particular, to take 

the example on which most reliance was placed, 

the implied invitation to enter which a 

shopkeeper extends to the public may ordinarily 

be limited to public areas of the shop and to 

hours in which the shop is open for business: it is 

not, however, ordinarily limited or confined by 

reference to purpose. Indeed, in the context of 

the importance of 'impulse buying', the mere 

presence of the prospective customer upon the 

premises is itself likely to be an object of the 

invitation and a person will be within the 

invitation if he enters for no particular

 (Page 28)

https://jade.io/article/67051
https://jade.io/article/67051
https://jade.io/article/67051
https://jade.io/article/67051
https://jade.io/article/67051
https://jade.io/article/67051


 BarNet publication information  -    Date: Monday, 04.04.2022 - - Publication number: 9681845 - - User: anonymous

purpose at all. The fact that a person enters with 

the purpose or some thought of possibly stealing 

an item of merchandise or of otherwise behaving 

in a manner which is beyond what he is 

authorised to do while on the premises does not, 

in the ordinary case where the invitation to enter 

is not confined by reference to purpose, result in 

the actual entry being outside the scope of the 

invitation and being trespassory (361 - 362).

229 Difficult questions can arise when the authority or permission to enter 

onto the land is limited to a particular purpose and a person enters onto 

the land for that purpose and for some other purpose: TCN Channel Nine 
 Pty Ltd v Anning (2002) 54 NSWLR 333 [30] (Spigelman CJ, Mason P & 

Grove J agreeing). Whether the entry will constitute a trespass on the land 

is an issue which has not been finally resolved in the authorities: see Barker
 v The Queen (345 - 347) (Mason J), cf (365) (Brennan & Deane JJ); cf Healing 

 (Sales) Pty Ltd v Inglis Electrix Pty Ltd (1968) 121 CLR 584,  (Barwick CJ & 599

Menzies J), cf 606 (Kitto J);  TCN Channel Nine v Anning [32] - [37] 

(Spigelman CJ, Mason P & Grove J agreeing) and the cases discussed 

therein;  Byrne v Kinematograph Renters Society Ltd [1958] 1 WLR 762,  776

(Harman J).

230 A common example of the implication of a licence to enter relates to 

private homes, where a licence will ordinarily be implied in favour of any 

member of the public to go upon the path or driveway to the entrance of 

the home for the purpose of lawful communication with, or delivery to, 

any person in the house. The path or driveway will be viewed as having 

been held out by the occupier of the house as the link from the street to 

his or her home upon which members of the public may go for a 

legitimate purpose that in itself involves no interference with the 

occupier's possession nor injury to the occupier, his or her guests or his, 

her or their property:  Halliday v Nevill (7) (Gibbs CJ, Mason, Wilson & 

Deane JJ). However, a licence will not be implied in such a case if the path 

or driveway leading to the entrance of the house is obstructed or the gate 

locked:  Halliday v Nevill (7 - 8) (Gibbs CJ, Mason, Wilson & Deane JJ).

231 The same principles apply in relation to the implication of a licence to 

enter business premises. In TCN Channel Nine v Anning the question was 

whether employees of the appellant, a television reporter and 

cameraman, had trespassed on business premises when they entered the 

premises and attempted to film an interview with a view to broadcasting 

it. At trial, the appellant was found to have committed a trespass. On 

appeal, the appellant submitted that the entry of its employees occurred 

pursuant to an implied licence because the use of the land as a business 

(either as a tyre dump or as a race track) necessarily involved permission 

for members of the

 (Page 29)

public to enter, or on the basis that any member of the public 

has a right to enter a property in an attempt to lawfully 

communicate with the occupier, and specifically to do so for 

the purpose of requesting an interview. The evidence was 

that the gate to the property was unlocked at the time of the 

entry and that some form of implied licence to enter the 

property existed.
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148.  

153.  

232 In determining whether the entry occurred pursuant to such licence, 

Spigelman CJ (with whom Mason P and Groves JA agreed) found that the 

purpose of the entry onto the land was a material consideration. His 

Honour held that:

Whatever may have been the scope of a permission for entry 

with respect to the conduct of the used tyre business or the 

conduct of a race track, nothing the appellant did was 

referable to any such purpose. If there was an implied licence 

to enter for any such purpose, the appellant did not avail itself 

of such a licence .[43]

233 His Honour also rejected a general submission by the appellant that by 

virtue of the unlocked gate to the property, there was an implied licence 

which was not limited in any way by what could be done by persons 

entering onto the property [46] - [49]. He held that most implied 

invitations will be for limited purposes, and that:

Persons conducting business on private property 

are entitled to do so without others intruding for 

purposes unrelated to the business activities they 

are conducting. This includes those who wish to 

enter with a view to publicly exposing aspects of 

their business .[58]

Accordingly, he concluded that there was no implied licence 

for the appellant's employees to film on the property.

234 Similarly, an implied licence for members of the public to enter onto 

business premises was held, prima facie, to exist in Lincoln Hunt Australia 
 Pty Ltd v Willesee (1986) 4 NSWLR 457 in the course of an application for 

an injunction based, in part, on an alleged trespass. However, that implied 

licence was held not to authorise entry for the purpose of a journalist and 

film crew filming a dissatisfied customer when she attended at the 

premises. Young J held that the evidence suggested that the implied 

invitation by the plaintiff for the public to visit its premises was limited to 

members of the public bona fide seeking information or business with it 

or to clients of the firm, but not to people, for instance, who wished to 

enter to hold up the premises and rob them or even to people whose 

motives were to go onto the premises with video cameras and associated 

equipment or a reporter to harass the inhabitants by asking questions 

which would be televised throughout the State (460).

(Page 30) 

 [2013] NSWCA 250  - Day v The Ocean Beach Hotel Shellharbour Pty Ltd

 [2013] NSWSC 330 (11 April 2013) (Adamson J)Young v State of New South Wales (No 2)

The plaintiff also claims exemplary and aggravated damages. Aggravated damages are a 

form of general damages, given by way of compensation for injury to the plaintiff, which 

may be intangible, resulting from the circumstances and manner of the wrongdoing: New 
 ). Aggravated damages are  South Wales v Ibbett [2006] HCA 57; 229 CLR 638 at  [31] ( Ibbett

assessed by reference to the plaintiff's point of view, whereas exemplary damages involve a 

punitive and deterrent element. 

 [2013] NSWSC 330 (11 April 2013) (Adamson J)Young v State of New South Wales (No 2)

There is authority to support the proposition that a global award including both aggravated 

and exemplary damages may be made: see cases referred to in  Ibbett at  [35] . However, I 

consider it to be desirable in the instant case for the court to mark the extent of its 

 condemnation of Mr Young's conduct by a separate award for exemplary damages.
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 [2013] WADC 6 (21 January 2013) (Bowden DCJ)Miller v Muir

New South Wales v Ibbett  (2006) 229 CLR 639

 [2013] WADC 6  - Miller v Muir

 [2012] NSWSC 1483 Beck v State of New South Wales; Beck v Commissioner of Police New South Wales

(10 December 2012) (Adams J)

The plaintiff also seeks exemplary damages. The most recent discussion of this matter in the 

Court of Appeal is [2012] NSWCA 37 - State of New South Wales v Zreika

[60] A plaintiff who succeeds in an action for malicious prosecution will not necessarily receive either 

aggravated or exemplary damages. Aggravated damages are given by way of compensation for injury to 

the plaintiff which, although frequently intangible, results from the circumstances and manner of the 

defendant's wrongdoing, while exemplary damages are awarded to punish and deter the wrongdoer: Uren 
[1966] HCA 40; 117 CLR 118, at , per Taylor J, cited with approval in  v John Fairfax & Sons Pty Ltd 129-130 New 

  South Wales v Ibbett [2006] HCA 57; 229 CLR 638, at  646-647  [31] ,  [33] . Aggravated damages are assessed 

from the point of view of the plaintiff, but an award of exemplary damages is based on the conduct of the 

, at [34]; [1998] HCA 70; 196 CLR 1, at  , per defendant: NSW v Ibbett  Gray v Motor Accidents Commission 7 [15]

Gleeson CJ, McHugh, Gummow and Hayne JJ. However, the same set of circumstances may justify an 

award of either aggravated or exemplary damages, or both: , at 647 [33]. .NSW v Ibbett [34]

[61] Exemplary damages go beyond compensation and are awarded as a punishment to the guilty, to deter 

similar conduct in the future and to reflect "detestation" for the action: [1987] HCA 47; 164  Lamb v Cotogno
CLR 1, at  Exemplary damages are awarded rarely and not every finding of fault warrants an award: 8. Lamb

, at   . Nonetheless, such damages can be awarded in a wide variety of circumstances.  v Cotogno 6 [12]

Generally speaking, what is required for an award is "conscious wrongdoing in contumelious disregard of 

another's rights": , at 7 [14].Gray v MAC

[62] Exemplary damages may be awarded against the State in respect of the conduct of police officers for 

whose torts the State is responsible: ; , at [114]. The assessment of exemplary NSW v Ibbett NSW v Landini
damages in a case of conscious and contumelious disregard of the plaintiff's rights by the police:

"should indicate ... that the conduct of the [police] was reprehensible, [and] mark the court's disapproval of 

it. The amount should also be such as to bring home to those officials of the State who are responsible for the 
." overseeing of the police force that police officers must be trained and disciplined so that abuses ... do not happen

[Italics mine.]

, at   , citing (2000) 49 NSWLR 78, at , per Priestley JA. Ibbett 653 [51]  Adams v Kennedy 87

[63] In a frequently cited passage, Brennan J in [1985]  XL Petroleum (NSW) Pty Ltd v Caltex Oil (Aust) Pty Ltd
HCA 12; 155 CLR 448, at , observed that the considerations that enter into the assessment of 471

compensatory damages are quite different from those that govern the assessment of exemplary damages 

and that there is no necessary proportionality between the assessment of the two categories. Nonetheless, 

in , at 647 [34], the plurality endorsed the proposition that it is necessary to determine both NSW v Ibbett
heads of compensatory damages before deciding whether or not a further award is necessary to serve the 

objectives of punishment, deterrence or condemnation. Their Honours also said (at [35]) that where the 

same circumstances increase the hurt to the plaintiff and also make it desirable for the Court to mark its 

disapprobation of the conduct, a single sum may be awarded. Such an award would represent both heads 

of damage and ensure that no element is compensated more than once. 

 [2012] NSWSC 1483 Beck v State of New South Wales; Beck v Commissioner of Police New South Wales

(10 December 2012) (Adams J)

The plaintiff also seeks exemplary damages. The most recent discussion of this matter in the 

Court of Appeal is [2012] NSWCA 37 - State of New South Wales v Zreika

[60] A plaintiff who succeeds in an action for malicious prosecution will not necessarily receive either 

aggravated or exemplary damages. Aggravated damages are given by way of compensation for injury to 

the plaintiff which, although frequently intangible, results from the circumstances and manner of the 

defendant's wrongdoing, while exemplary damages are awarded to punish and deter the wrongdoer: Uren 
[1966] HCA 40; 117 CLR 118, at , per Taylor J, cited with approval in  v John Fairfax & Sons Pty Ltd 129-130 New 

[2006] HCA 57; 229 CLR 638, at  ,  . Aggravated damages are assessed  South Wales v Ibbett 646-647 [31] [33]

from the point of view of the plaintiff, but an award of exemplary damages is based on the conduct of the 
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defendant: , at [34]; [1998] HCA 70; 196 CLR 1, at  , per NSW v Ibbett  Gray v Motor Accidents Commission 7 [15]

Gleeson CJ, McHugh, Gummow and Hayne JJ. However, the same set of circumstances may justify an 

award of either aggravated or exemplary damages, or both: , at 647 [33]. .NSW v Ibbett [34]

[61] Exemplary damages go beyond compensation and are awarded as a punishment to the guilty, to deter 

similar conduct in the future and to reflect "detestation" for the action: [1987] HCA 47; 164  Lamb v Cotogno
CLR 1, at  Exemplary damages are awarded rarely and not every finding of fault warrants an award: 8. Lamb

, at   . Nonetheless, such damages can be awarded in a wide variety of circumstances.  v Cotogno 6 [12]

Generally speaking, what is required for an award is "conscious wrongdoing in contumelious disregard of 

another's rights": , at 7 [14].Gray v MAC

[62] Exemplary damages may be awarded against the State in respect of the conduct of police officers for 

whose torts the State is responsible: ; , at [114]. The assessment of exemplary NSW v Ibbett NSW v Landini
damages in a case of conscious and contumelious disregard of the plaintiff's rights by the police:

"should indicate ... that the conduct of the [police] was reprehensible, [and] mark the court's disapproval of 

it. The amount should also be such as to bring home to those officials of the State who are responsible for the 
." overseeing of the police force that police officers must be trained and disciplined so that abuses ... do not happen

[Italics mine.]

(2000) 49 NSWLR 78, at , per Priestley JA. Ibbett , at  653  [51] , citing  Adams v Kennedy 87

[63] In a frequently cited passage, Brennan J in [1985]  XL Petroleum (NSW) Pty Ltd v Caltex Oil (Aust) Pty Ltd
HCA 12; 155 CLR 448, at , observed that the considerations that enter into the assessment of 471

compensatory damages are quite different from those that govern the assessment of exemplary damages 

and that there is no necessary proportionality between the assessment of the two categories. Nonetheless, 

in , at 647 [34], the plurality endorsed the proposition that it is necessary to determine both NSW v Ibbett
heads of compensatory damages before deciding whether or not a further award is necessary to serve the 

objectives of punishment, deterrence or condemnation. Their Honours also said (at [35]) that where the 

same circumstances increase the hurt to the plaintiff and also make it desirable for the Court to mark its 

disapprobation of the conduct, a single sum may be awarded. Such an award would represent both heads 

of damage and ensure that no element is compensated more than once. 

 [2012] NSWSC 1483 Beck v State of New South Wales; Beck v Commissioner of Police New South Wales

(10 December 2012) (Adams J)

Moreover, the response of the officers whose responsibility it was to consider whether action 

should be taken against the plaintiff was woefully inadequate. The allegations made by the 

plaintiff in respect of Sergeants Sullivan and Deas were extremely serious, involving the 

commission of criminal offences. If true, not only would it have been completely 

inappropriate to have taken any action against the plaintiff but the matter should, at least, 

have been placed in the hands of the Director of Public Prosecutions. The plaintiff, in his 

initial statement of 3 December 2007, responding to the first s  notice, indicated that he 181D

was with friends on the occasion in question. No attempt was made to interview the plaintiff 

to obtain their names and statements. With his response to the notice of Superintendent 

Murdoch dated 30 January 2008 the plaintiff attached the statutory declarations of the 

persons to whom I have already referred which, at the very least, must have given rise to a 

serious question as to the truthfulness of the Sergeants' statements and certainly warranted 

further investigation. It is obvious from the terms of Superintendent Crandell's reasons that 

he undertook no such investigation. That nothing further was done along these lines can 

also be inferred from the dismissal of the plaintiff. I add that, the absence of any interview of 

the plaintiff and his friends, or any attempt to do so, is also cogent evidence that the 

possibility that the plaintiff was telling the truth about what happened and the Sergeants 

were not was not given any serious consideration. This gross failure of responsible 

management enlivens the particular relevance of the italicised passage quoted above from Ib
 bett to the assessment of exemplary damages in this case 

 [2012] WASC 383  - Perpetual Trustee Company Ltd v Burniston [No 2]

 [2012] WASC 383  - Perpetual Trustee Company Ltd v Burniston [No 2]

 [2012] WASC 383  - Perpetual Trustee Company Ltd v Burniston [No 2]

 [2012] WASC 383  - Perpetual Trustee Company Ltd v Burniston [No 2]

 [2012] NSWSC 1504  - Ritson v Myers
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 [2012] NSWCA 243 (08 August 2012) (Allsop P at [1]; Basten JA at [67]; Kable v State of New South Wales

Campbell JA at [173]; Meagher JA at [174]; McClellan CJ at CL at [175])

Subject to the proper place of [1953] 1 QB 597, as to which see Windeyer J in Broom v Morgan P
[1965] HCA 12; 112 CLR 295 at , the views of Fullagar J would  arker v Commonwealth 300-301

appear to have prevailed: (1988) 13 NSWLR 714 Cowell v Corrective Services Commission of NSW 
at  (Clarke JA with whom Priestley JA agreed); (1986) 5 NSWLR 731-32  Commonwealth v Connell
218 at  (Glass JA); (1990) 54 SASR 231 at  (King CJ); and 223 De Bruyn v South Australia 235 semble 

[2001] HCA 44; 207 CLR 21 at  and at  ; and Hollis v Vabu Pty Ltd [34]  Parker v Commonwealth 301

cf  New South Wales v Ibbett [2006] HCA 57; 229 CLR 638 at  [6] and  [36] .

 [2012] NSWCA 216 (20 July 2012) (Beazley and Hoeben JJA, Tobias State of New South Wales v Quirk

AJA)

The appellant did not seek to challenge his Honour's award of $5,000 for what I will describe 

as ordinary compensatory damages. It did challenge the additional aggravated damages of 

$20,000 and the exemplary damages of $25,000. It was submitted that the normal 

compensatory damages and the aggravated compensatory damages were awarded otherwise 

then in accordance with the principle identified by Hodgson JA in State of New South Wales v 
[2003] NSWCA 208; (2003) 57 NSWLR 496 at  . The appellant further submitted that  Riley [131]

the award of exemplary damages was made without determining the necessity for that rare 

remedy given the quantum of compensatory damages: [1998 Gray v Motor Accident Commission
] HCA 70; (1998) 196 CLR 1 at  and  ; [12] [20]  New South Wales v Ibbett [2006] HCA 57; (2006) 229 

CLR 638 at  [34] . Finally, although it was conceded that some aggravated damage was 

justified, it was submitted that the award of $25,000 for both types of compensatory damages 

was outside the range of a properly exercised discretion when guided by what Hodgson JA 

. said in  Riley

 [2012] NSWDC 95  - Lee and Robert Rumble v Liverpool Plains Shire Council

 [2012] NSWDC 95  - Lee and Robert Rumble v Liverpool Plains Shire Council

 [2012] VSC 195  - Johnson v Buchanan

 [2012] VSC 195  - Johnson v Buchanan

 [2012] VSC 195  - Johnson v Buchanan

 [2012] VSC 195  - Johnson v Buchanan

 [2012] VSC 195  - Johnson v Buchanan

 [2012] VSC 195  - Johnson v Buchanan

 [2012] NSWSC 373 (23 April 2012) (Associate Justice Macready)Cooper v Mulcahy

In [2010] NSWCA 276, Sackville AJA (with whom Beazley  State of New South Wales v Radford
and Macfarlan JJA agreed) summarised some important aspects of aggravated and 

exemplary damages:

"[91] In [1966] HCA 40 ; 117 CLR 118, at , Taylor  Uren v John Fairfax & Sons Pty Ltd 129-130

J pointed out that there had been a degree of confusion between aggravated and 

exemplary damages. The former, Taylor J said, are:

given by way of  for injury to the plaintiff, though frequently intangible, compensation
resulting from the circumstances and manner of the defendant's wrongdoing. 

(Emphasis added.)

By contrast, exemplary damages are awarded:

to "punish and deter" the wrongdoer though, in many cases, the same set of 

circumstances might well justify either an award of exemplary or aggravated damages.
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60.  

62.  

56.  

These passages were cited with approval by the High Court in  New South Wales v Ibbett
  , at 646-647 [31], [33]; see also [2006] HCA 57 ; 229 CLR 638 ; ( Ibbett (HCA) Myer Stores Ltd 

[1991] 2 VR 597, at , per Murphy J. v Soo 602

[92] Aggravated damages, being compensatory in nature, are awarded for injury to the 

plaintiff's feelings caused by insult, humiliation and the like: [1987]  Lamb v Cotogno
HCA 47 ; 164 CLR 1, at , per curiam. Exemplary damages go beyond compensation 8

and are designed to punish and to deter wrongdoers. Such awards also assuage any 

urge for revenge felt by victims and discourage self-help remedies (164 CLR, at 9).

[93] Spigelman CJ in [2005] NSWCA 445 ; 65 NSWLR 168; ( New South Wales v Ibbett Ibbe
, at [83], in a passage approved by the High Court on appeal, explained the tt (NSWCA)

difference between aggravated and exemplary damages:

in the case of aggravated damages the assessment is made from the point of view of the 

plaintiff and in the case of exemplary damages the focus is on the conduct of the 

defendant."

 [2012] SASC 47  - State of South Australia v Treglown

 [2012] SASC 47  - State of South Australia v Treglown

 [2012] NSWCA 37 (14 March 2012) (Macfarlan and Whealy JJA, State of New South Wales v Zreika

Sackville AJA)

A plaintiff who succeeds in an action for malicious prosecution will not necessarily receive 

either aggravated or exemplary damages. Aggravated damages are given by way of 

compensation for injury to the plaintiff which, although frequently intangible, results from 

the circumstances and manner of the defendant's wrongdoing, while exemplary damages are 

awarded to punish and deter the wrongdoer: [1966] HCA Uren v John Fairfax & Sons Pty Ltd 
40; 117 CLR 118, at , per Taylor J, cited with approval in 129-130 New South Wales v Ibbett [2006] 

 HCA 57; 229 CLR 638, at  646-647  [31] ,  [33] . Aggravated damages are assessed from the point 

of view of the plaintiff, but an award of exemplary damages is based on the conduct of the 

, at [34]; [1998] HCA 70; 196 CLR 1, defendant: NSW v Ibbett Gray v Motor Accidents Commission 
at  , per Gleeson CJ, McHugh, Gummow and Hayne JJ. However, the same set of 7 [15]

circumstances may justify an award of either aggravated or exemplary damages, or both: NS
, at 647 [33]. . W v Ibbett [34]

 [2012] NSWCA 37 (14 March 2012) (Macfarlan and Whealy JJA, State of New South Wales v Zreika

Sackville AJA)

Exemplary damages may be awarded against the State in respect of the conduct of police 

officers for whose torts the State is responsible: ; , at [114]. The NSW v Ibbett NSW v Landini 
assessment of exemplary damages in a case of conscious and contumelious disregard of the 

plaintiff's rights by the police:

"should indicate ... that the conduct of the [police] was reprehensible, [and] mark the 

court's disapproval of it. The amount should also be such as to bring home to those 

officials of the State who are responsible for the overseeing of the police force that 

police officers must be trained and disciplined so that abuses ... do not happen."

(2000) 49 NSWLR 78, at , per Priestley JA. Ibbett , at  653  [51] , citing Adams v Kennedy 87

 [2012] NSWDC 3 (30 January 2012) (Levy SC DCJ)Crilly v Bumble Group Pty Limited t/a My Security

The plaintiff makes a claim for aggravated damages. I consider that his entitlement to such 

damages has been established. I accept that the plaintiff's assailant, for whose actions the 
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56.  

57.  

24.  

21.  

22.  

defendant is responsible, acted with contumelious disregard for the plaintiff's rights. The 

plaintiff did nothing to provoke the assault upon him and he was an entirely innocent victim. 

The circumstances of the wrongdoing he suffered justifies an additional award of 

compensatory damages by way of aggravated damages: NSW v Ibbett [2006] HCA 57, at  [31] . 

 [2011] NSWCA 183 (05 July 2011) (Hodgson, Campbell and State of New South Wales v Williamson

Macfarlan JJA)

To explain why, it is convenient to start with some general observations about the tort of 

false imprisonment. It is uncontroversial that an invalid purported arrest can result in false 

imprisonment: [1947] AC 573 at  ;  Christie v Leachinsky 587-8 Johnstone v State of New South 
[2010] NSWCA 70 at ,  . In [2010] NSWCA  Wales [30] [39]  State of New South Wales v Radford

276 Sackville AJA said at  (Beazley and Macfarlan JJA agreeing):[78]

"False imprisonment is plainly one category of trespass to the person."

 

Unlike the situation concerning an action on the case, damages can be awarded in an action for 

trespass as vindication of the fact that a right of the plaintiff has been infringed, even if the plaintiff 

does not prove any special damage:  New South Wales v Ibbett [2006] HCA 57; (2006) 229 CLR 638 at [

(1991) 171 CLR 635 at   30] ;  Plenty v Dillon 645.

 

 [2011] NSWCA 183  - State of New South Wales v Williamson

 [2011] NSWCA 156 (20 June 2011) (Allsop P and Basten JA)Maynes v Casey

The third and primary basis relied on by the applicants, as conduct withdrawing any implied 

consent, was the erection of a sign near a cattle grid where the road crossed the southern 

boundary of the applicants' property. (The wording of the sign identified legal authority, 

including the decision of the High Court in New South Wales v Ibbett [2006] HCA 57; 229 CLR 

 638 , referring to a report which appeared in mid-2007, the sign presumably being erected at 

some point thereafter.) The trial judge found that the sign was positioned too far from the 

cattle grid to be visible at a time when the first respondent was negotiating the grid in the 

dark, the sign not being illuminated and, even if visible, its contents other than the word 

"STOP" not being legible. Her Honour therefore concluded that the sign was "ineffective to 

communicate to the first defendant that implied consent to enter the property was 

 . withdrawn": at [113]

 [2011] NSWCA 130 (24 May 2011) (Giles, McColl and Whitbread v Rail Corporation New South Wales

Whealy JJA)

In considering whether to award exemplary damages "the first, if not the principal, focus of 

the inquiry is upon the wrongdoer, not upon the party who was wronged": (at  ; (at Gray [15]

[31]) "the conduct of the wrongdoer is central to that enquiry") per Gleeson CJ, McHugh, 

Gummow and Hayne JJ. In contradistinction, in the case of aggravated damages the 

assessment is made from the point of view of the plaintiff: [2State of New South Wales v Ibbett 
005] NSWCA 445; (2005) 65 NSWLR 168 (at  ) per Spigelman CJ; referred to with approval [83]

in New South Wales v Ibbett [2006] HCA 57; (2006) 229 CLR 638 (at  [34] ). 

 [2011] NSWCA 130 (24 May 2011) (Giles, McColl and Whitbread v Rail Corporation New South Wales

Whealy JJA)

An illustration of the extent to which an award of exemplary damages focuses on the 

wrongdoer can be seen in passages from two English decisions both cited with approval in Ne
[1964] w South Wales v Ibbett (at  [39] - [40] ). The first is by Lord Devlin in Rookes v Barnard 
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22.  

24.  

25.  

28.  

UKHL 1; [1964] AC 1129. His Lordship, as the High Court observed, "was no supporter of the 

general use of [the] remedy" of exemplary damages. However he said, in (at Rookes v Barnard 1

), that he would not wish "to diminish its use in this type of case where it serves a valuable 223

purpose in restraining the arbitrary and outrageous use of executive power" and (at  ) 1226

that such damages should be awarded in the case of "oppressive, arbitrary or 

unconstitutional action by the servants of the government". His Lordship contrasted the law's 

attitude to an abuse of power by a private citizen to that by a servant of the government:

"Where one man is more powerful than another, it is inevitable that he will try 

to use his power to gain his ends; and if his power is much greater than the 

other's, he might perhaps be said to be using it oppressively. If he uses his 

power illegally, he must of course pay for his illegality in the ordinary way; but 

he is not to be punished simply because he is the more powerful. In the case of 

the government it is different, for the servants of the government are also the 

servants of the people and the use of their power must always be subordinate 

to their duty of service."

 

 [2011] NSWCA 130 (24 May 2011) (Giles, McColl and Whitbread v Rail Corporation New South Wales

Whealy JJA)

Lord Hutton's remarks, as was pointed out in New South Wales v Ibbett (at  [52] ), were to 

[2000] NSWCA 152; (2000) 49 similar effect as Priestly JA's statement in Adams v Kennedy 
NSWLR 78 (at  ) when delivering the principal reasons:[36]

"That figure [of exemplary damages] should indicate my view that the conduct 

of the [police officer] defendants was reprehensible, [and] mark the court's 

disapproval of it. The amount should also be such as to bring home to those 

officials of the State who are responsible for the overseeing of the police force 

that police officers must be trained and disciplined so that abuses of the kind 

that occurred in the present case do not happen."

 

 [2011] NSWCA 130 (24 May 2011) (Giles, McColl and Whitbread v Rail Corporation New South Wales

Whealy JJA)

After referring to the fact that a like approach to that of Priestley JA and Lord Hutton had 

been taken in (1993) 108 DLR (4th) 471, the plurality held ( Peeters v Canada New South Wales v 
and should be Ibbett ( at  [54] )) that the approach taken in cases such as Adams Peeters 

accepted. 

 [2011] NSWCA 130 (24 May 2011) (Giles, McColl and Whitbread v Rail Corporation New South Wales

Whealy JJA)

Conduct which attracts the epithet "high-handed" falls within that class described as 

demonstrating a contumelious disregard of the plaintiff's rights which would attract an 

award of exemplary damages: (at  ); [1962] HCA 63; (1962) Lamb v Cotogno 3 Fontin v Katapodis 
108 CLR 177 (at  ) per Owen J; [1966] HCA 40; (1966) 117 187 Uren v John Fairfax & Sons Pty Ltd 
CLR 118 (at  ) per Taylor J; (at 146) per Menzies J; (at 161) per Owen J. It is not to point that 130

the primary judge attached that description to Schofield's conduct when considering the 

aggravated damages claim. The same circumstances might justify either an award of 

exemplary or aggravated damages: (at  ) per Taylor J; Uren v John Fairfax & Sons Pty Ltd 130

referred to with approval in New South Wales v Ibbett (at  [33] - [34] ). The same facts may be 

relevant to both heads of damage because of the different focus of each award: State of New 
(at  ) per Spigelman CJ. South Wales v Ibbett [83]
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222.  

 [2011] NSWCA 130 (24 May 2011) (Giles, McColl and Whitbread v Rail Corporation New South Wales

Whealy JJA)

Finally, Mr Neil argued that RailCorp ought to have had exemplary damages awarded 

against it, to bring home to it that its transit officers must be trained and disciplined to 

ensure that abuses of the kind that had occurred in the present case would not be repeated. 

In this regard, senior counsel relied upon New South Wales v Ibbett [2006] HCA 57; 229 CLR 

 638 . 

 [2011] NSWCA 130  - Whitbread v Rail Corporation New South Wales

 [2011] NSWSC 196 (28 March 2011) (Hall J)Windridge Farm Pty Limited v Grassi

It has been observed that in awarding exemplary damages, a court focuses its attention on 

the conduct of the trespasser, whereas in awarding aggravated damages, the Court's focus is 

primarily upon the effect of the trespass on the plaintiff: (2005) 65 State of NSW v Ibbett 

NSWLR 168, affirmed in  State of NSW v Ibbett (2006) 229 CLR 638 . 

 [2010] FCA 1475  - Fernando v Commonwealth of Australia (No 4)

 [2010] FCA 1475  - Fernando v Commonwealth of Australia (No 4)

 [2010] NSWDC 285 (23 December 2010) (Sidis DCJ)Maynes v Casey

143 In  Ibbett police officers went further than the path or driveway and entered the plaintiff’s 

dwelling house, one by diving under a closing roller door, the other after the plaintiff opened the 

door at gunpoint to allow him to enter. The trial judge’s findings that their entry was unlawful and 

 amounted to a trespass were not challenged.

 [2010] NSWDC 285 (23 December 2010) (Sidis DCJ)Maynes v Casey

 ; (1991) 171 CLR 635;  (20(1984) 155 CLR 1  Plenty v Dillon  NSW v Ibbett (2006) 229 CLR 638 ;  Kuru v NSW
08) 236 CLR 1; 2005] NSWCA 219Thompson v Vincent [

 [2010] NSWDC 285  - Maynes v Casey

 [2010] WASC 403 (22 December 2010) (Pritchard J)Hardie Finance Corporation Pty Ltd v Ahern (No 3)

The State of New South Wales v Ibbett  (2006) 229 CLR 638

 [2010] WASC 403 (22 December 2010) (Pritchard J)Hardie Finance Corporation Pty Ltd v Ahern (No 3)

A trespass to land occurs (amongst other things) when a person intentionally or negligently 

enters into, or remains on, land which is in the possession of another.  The emphasis of the 

tort is on physical interference with possession:  see generally Balkin & Davis, (4Law of Torts t

ed) [5.1].  Accordingly, it is the person with the exclusive possession of the land, rather than 

h 

the owner of the land, who may sue in trespass:  see (1983) 153 CLR 338,  Barker v The Queen 341 

 (Mason J). It is well established that the tort protects the interest of the plaintiff in 342

maintaining the right to exclusive possession of the property, rather than to protect title in 

the sense of ownership (although the party in possession may often also be the owner): The 
  State of New South Wales v Ibbett (2006) 229 CLR 638 [29] (the Court). 

 [2010] VSCA 340  - Carter v Walker

 [2010] VSCA 340  - Carter v Walker

 [2010] VSCA 340  - Carter v Walker

 [2010] VSCA 340  - Carter v Walker

 [2010] VSCA 340  - Carter v Walker

 [2010] VSCA 340  - Carter v Walker

 [2010] VSCA 340  - Carter v Walker

 [2010] NSWCA 276  - New South Wales v Radford
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 [2010] NSWCA 276  - New South Wales v Radford

 [2010] QCA 291  - Coffey v State of Queensland

 [2010] QCA 291  - Coffey v State of Queensland

 [2010] QCA 291  - Coffey v State of Queensland

 [2010] NSWSC 1132 (21 October 2010) (Ball J)Downing v WIN Television (NSW) Pty Ltd

54 In order to establish an entitlement to exemplary damages in respect of WIN’s trespass, Mr 

Downing must establish that WIN’s conduct amounted to a conscious and contumelious disregard 

of Mr Downing’s rights:  New South Wales v Ibbett [2006] HCA 57; 229 CLR 638 ; TCN Channel Nine v 
[2008] NSWCA 9; 71 NSWLR 323. Ilvarity Pty Ltd 

 [2010] NSWSC 1132  - Downing v WIN Television (NSW) Pty Ltd

 [2010] NSWDC 243 (14 October 2010) (Gibson DCJ)Moses v State of New South Wales (No. 3)

[331] As to exemplary damages, I note the statement of the Court of Appeal in State of New South 
at  as follows:Wales v Landini [113]-[114]

“[113] The purposes of an award of exemplary damages were referred to by the 

plurality in [1987] HCA 47; (1987) 164 CLR 1. Their Honours  Lamb v Cotogno
quoted with approval the following observations of Brennan J in XL Petroleum 

[1985] HCA 12 ; (1984-1985) 155 CLR 448:  (NSW) Pty Ltd v Caltex Oil (Aust) Pty Ltd

As an award of exemplary damages is intended to punish the defendant 

for conduct showing a conscious and contumelious disregard for the 

plaintiff’s rights and to deter him from committing like conduct again, the 

considerations that enter into the assessment of exemplary damages are 

quite different from the considerations that govern the assessment of 

compensatory damages. There is no necessary proportionality between 

the assessment of the two categories. In  ((1814) 5 Taunt 442 Merest v Harvey
;  ) substantial exemplary damages were awarded for a trespass 128 ER 761

of a high-handed kind which occasioned minimal damage, Gibbs CJ 

saying: “I wish to know, in a case where a man disregards every principle 

which actuates the conduct of gentlemen, what is to restrain him except 

large damages?”

The social purpose to be served by an award of exemplary damages 

is, as Lord Diplock said in  (  )Broome v Cassell & Co [1972] AC, at p 1130

`to teach a wrong-doer that tort does not pay ( at  ; at  XL 471  Cotogno 9

).

[114] The decision of the High Court in  New South Wales v Ibbett [2006] HCA 57 ; 

 (2006) 229 CLR 638 confirmed that exemplary damages may be awarded against 

a person who, although not personally responsible for the commission of the 

relevant tort, is vicariously liable in respect of such a tort and that there is no 

barrier to the award of such damages against a State in respect of conduct of 

police officers for whose torts the State is responsible. The plurality judgment in 

[that case approved the following observation of Priestley JA in  Adams v Kennedy
2000] NSWCA 152 ; (2000) 49 NSWLR 78: 

That figure [of exemplary damages] should indicate my view that the 

conduct of the [police officer] defendants was reprehensible, [and] mark 

the court’s disapproval of it. The amount should also be such as to bring 

home to those officials of the State who are responsible for the overseeing 

of the police force that police officers must be trained and disciplined so 
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that abuses of the kind that occurred in the present case do not happen ( A
at  ; at  ).” dams 87  Ibbett [51]

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 243  - Moses v State of New South Wales (No. 3)

 [2010] NSWDC 210 (21 September 2010) (Johnstone DCJ)Darcy v State of New South Wales

120. The High Court has said, in  New South Wales v Ibbett (2006) 229 CLR 638 at  [31] :

“Aggravated damages are a form of general damages, given by way of compensation 

for injury to the plaintiff, which may be intangible, resulting from the circumstances 

and manner of the wrongdoing.”

 [2010] NSWDC 210  - Darcy v State of New South Wales

 [2010] NSWDC 186 (01 September 2010) (Elkaim SC DCJ)Withyman v State of NSW

435. In  New South Wales v Ibbett (2006) 229 CLR 638 at paragraph  31 the High Court said that:-

“Aggravated damages are a form of general damages, given by way of 
compensation for injury to the plaintiff, which may be intangible, 

 resulting from the circumstances and manner of the wrongdoing.”

The court then went on to quote with approval the judgment of Spigelman CJ in the NSW Court of 

Appeal in relation to the distinction between aggravated and exemplary damages (paragraph 34). 

The High Court added this:

“In cases where the same circumstances increase the hurt to the plaintiff and also make 
it desirable for a court to mark its disapprobation of that conduct, the court may choose 
to award one sum which represents both heads of damages and no element more than 

 (paragraph 35). once.”

 [2010] NSWDC 186  - Withyman v State of NSW

 [2010] NSWCA 157  - State of New South Wales v Landini

 [2010] NSWCA 157  - State of New South Wales v Landini

 [2010] NSWCA 157  - State of New South Wales v Landini

 [2010] TASSC 24  - Gunns Limited v Alishah (No 4)

 [2010] SASC 95 (09 April 2010) (Judgment of The Honourable Justice Anderson)White v South Australia

(1975) 12 SASR 174; Macpherson v Beath  Rixon v Star City Pty Ltd (formerly Sydney Harbour Casino Pty 
[2002] NSWCA 265; [2008] VSC 596; (1983) 153 CLR 338; Ltd)   Walker v Hamm   Barker v R  Semple v 

(1985) 39 SASR 282; (1999) 149 FLR 444; (1982) 30  Mant; Cargill v Semple   Margarula v Rose   R v Conley
SASR 226; [2008] SASC 79; 254 LSJS 117; (1981) 3 All ER 383;  Police v Slobodian   R v Howell  Brander v 

103 LSJS 304; (1863) 8 LT 391; (1981) 51 FLR 465; Lovegrove (No 2)   Jordan v Gibbon   Forbutt v Blake  R (on 
[2006] UKHL 55; the application of Laporte) v Chief Constable of Gloucestershire  Murray v Ministry of 

[1988] 1 WLR 692;  (1883) 4 LR (NSW); Defence  Maine v Townsend  R v Deputy Governor of Parkhurst 
[1992] 1 AC 58; (1845) 7 QB 742; [1991] 2 VR 597; Prison; Ex parte Hague   Bird v Jones   Myer Stores Ltd v Soo  
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446.  

457.  

[1965] 1 QB 348; (1987) 164 CLR 1; Dallison v Caffery   Lamb v Cotogno   Uren v John Fairfax & Sons Pty Ltd
(1966) 117 CLR 118; [1972] AC 1027; (2007) 70 NSWLR 125  Cassell & Co Ltd v Broome   State of NSW v Delly
; (1995) Aust Torts Reports 81-361 (NSWCA);  McDnald v Coles Myer Ltd  Whitefield v De Lauret & Co 

(1920) 29 CLR 71;   (1994) Aust Torts Reports 81- Ltd   NSW v Ibbett (2006) 229 CLR 638 ;  Andary v Burford
302; [1964] AC 1129 (HL); [1968] SASR 142;  Rookes v Barnard   Johnstone v Stewart   Walker v Hamm (No 2)
[2009] VSC 290; (1938) 60 CLR 336, applied.  Briginshaw v Briginshaw

 [2010] SASC 95 (09 April 2010) (Judgment of The Honourable Justice Anderson)White v South Australia

In NSW v Ibbett (2006) 229 CLR 638, the Court at  [38] cited the rule in Commissioner of 
Ltd  at  :Australian Federal Police v Propend Finance Pty (1997) 188 CLR 501 558

The common law fixes by various means a line between the interests of the individual in 

personal freedom of action and the interests of the State in the maintenance of a legally ordered 

society. An action for trespass to land and an award of exemplary damages has long been a 

method by which, at the instance of the citizen, the State is called to account by the common law 

for the misconduct of those acting under or with the authority of the Executive Government.

 [2010] SASC 95 (09 April 2010) (Judgment of The Honourable Justice Anderson)White v South Australia

In  Ibbett , two plain-clothes police officers entered a residence at night without justification 

and sought to arrest a resident, pointing a gun at him and his mother who was the owner of 

the premises. The mother was awarded $50,000 for trespass and $50,000 for assault, which 

 award was upheld by the High Court.

 [2010] SASC 95 (09 April 2010) (Judgment of The Honourable Justice Anderson)White v South Australia

The court stated in Ibbett at  [35] , referring to the “global” approach:

[35] In cases where the same circumstances increase the hurt to the plaintiff          

and also make it desirable for a court to mark its disapprobation of that conduct, 

the court may choose to award one sum which represents both heads of damages 

and no element more than once. Such an approach was adopted by Bray CJ in John
. stone v Stewart

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2010] NSWCA 27  - New South Wales v Corby

 [2009] NSWSC 1405 (18 December 2009) Care Park Pty Ltd v Universal One Communication Pty Ltd

(Hoeben J)

26 It is clear that the plaintiff has standing to sue in trespass. It had possession of the car park and 

was entitled to allow or refuse entry to it. (  New South Wales v Ibbett (2006) 229 CLR 638 at  [31] ). 

 [2009] NSWSC 1405 (18 December 2009) Care Park Pty Ltd v Universal One Communication Pty Ltd

(Hoeben J)

New South Wales v Ibbett  (2006) 229 CLR 638

 [2009] NSWDC 346 (27 November 2009) (Johnstone DCJ)Morris v Karunaratne

New South Wales v Ibbett  (2006) 229 CLR 638 at  [31]

Ramsay v Watson
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38.  

 [2009] NSWDC 346 (27 November 2009) (Johnstone DCJ)Morris v Karunaratne

260. The plaintiff has pointed to a number of circumstances she says aggravated the 

assaults and the battery she was required to endure. Many of her allegations were, as I 

have found, not proved. Others, in my view were more properly the province of the 

Family Law Court. It is also to be observed that I have already made a substantial 

award of damages for violation of the dignitary interest. The High Court has said, in Ne
 w South Wales v Ibbett (2006) 229 CLR 638 at  [31] :

“Aggravated damages are a form of general damages, given by way of compensation 

for injury to the plaintiff, which may be intangible, resulting from the circumstances 

and manner of the wrongdoing.”

 [2009] NSWDC 266 (14 October 2009) (Elkaim SC DCJ)Hage-Ali v State of NSW

New South Wales v Ibbett  (2006) 229 CLR 638

New South Wales v Riley

 [2009] NSWDC 266  - Hage-Ali v State of NSW

 [2009] ACTSC 118  - Morro v Australian Capital Territory

 [2009] ACTSC 118  - Morro v Australian Capital Territory

 [2009] NSWDC 257  - Dean Cameron Smith v Cheeky Monkeys Restaurant

 [2009] NSWDC 257  - Dean Cameron Smith v Cheeky Monkeys Restaurant

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] VSC 290  - Walker v Hamm (No 2)

 [2009] FCA 754 (17 Australian Communications and Media Authority v Radio 2UE Sydney Pty Ltd (No 2)

July 2009) (Rares J)

And, in  New South Wales v Ibbett (2006) 229 CLR 638 at  648  [38] Gleeson CJ, Gummow, Kirby, 

Heydon and Crennan JJ observed:

“The common law fixes by various means a line between the interests of the 

individual in personal freedom of action and the interests of the State in the 

maintenance of a legally ordered society.”

 [2009] NSWDC 117 (05 June 2009) (Murrell SC DCJ)Corby v State of New South Wales

New South Wales v Ibbett  [2006] HCA 57

New South Wales v Riley

 [2009] NSWDC 117 (05 June 2009) (Murrell SC DCJ)Corby v State of New South Wales

24 Exemplary damages are one means by which courts may uphold and vindicate the rule of law: N
 ew South Wales v Ibbett [2006] HCA 57 at  [38] – [40] . Exemplary damages are assessed by reference 

to a defendant's conduct. They may be awarded in cases of conscious wrongdoing or high-handed 

conduct in disregard of a plaintiff's rights. An award of exemplary damages may satisfy purposes of 

[2003] NSWCA 208. denunciation, punishment and/or general deterrence:  New South Wales v Riley

 [2009] NSWDC 117 (05 June 2009) (Murrell SC DCJ)Corby v State of New South Wales

26 Aggravated damages are compensatory in nature, being awarded for injury to the plaintiff's 

feelings caused by insult, humiliation and the like: [1987] HCA 47 at  ( ,  Lamb v Cotogno [19] 164 CLR 1
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159.  

at  ). In determining whether and to what extent to award aggravated damages, an important 8

consideration is the degree to which the defendant's conduct departed from acceptable standards: 

per Hodgson JA at  and  . Matters relevant to an assessment of  New South Wales v Riley [133] [142]

exemplary damages are also relevant to an assessment of aggravated damages, the difference being 

that aggravated damages are assessed from a plaintiff's point of view whereas exemplary damages 

are assessed from a defendant's point of view: per Spigelman CJ at  , approved by the Ibbett [85]

High Court in  New South Wales v Ibbett [2006] HCA 57 at  [34] . 

 [2009] NSWDC 4 (28 April 2009) (Gibson DCJ)Webster v Coles Myer Ltd; Thompson v Coles Myer Ltd

State of New South Wales v Ibbett  (2006) 229 CLR 638

State of New South Wales v Ibbett

 [2009] NSWDC 4 (28 April 2009) (Gibson DCJ)Webster v Coles Myer Ltd; Thompson v Coles Myer Ltd

[227] Counsel for the plaintiff provided me with a copy of a decision of Robison DCJ in Bauer v 
(District Court of New South Wales, Robison DCJ, 24 May 2005, unreported). This judgment NSW 

was handed down before  State of New South Wales v Ibbett (2006) 229 CLR 638 , State of New South 
(2005) 65 NSWLR 168 and (2007) 71 NSWLR  Wales v Ibbett  Zorom Enterprises Pty Ltd (in liq) v Zabow

354. 

 [2008] NSWSC 1280  - Landini v State of New South Wales

 [2008] NSWSC 1280  - Landini v State of New South Wales

 [2008] NSWSC 1280  - Landini v State of New South Wales

 [2008] NSWCA 177 (08 August 2008) (Hodgson JA ; Tobias JA ; McColl JA)Varmedja v Varmedja

NSW v Ibbett   [2006] HCA 57 ; (2006) 229 CLR 638

R v Birks

 [2008] NSWCA 177 (08 August 2008) (Hodgson JA ; Tobias JA ; McColl JA)Varmedja v Varmedja

The primary judge awarded aggravated damages in the sum of $25,000.  In so doing he 

applied the principles set out by the High Court in [1987] HCA 47; (1987) 164 Lamb v Cotogno 
CLR 1 at  and this Court in [2003] NSWCA 208; (2003) 57 NSWLR 496.9-10 State of NSW v Riley 
His Honour also referred to the decision of the High Court in NSW v Ibbett [2006] HCA 57; 

(2006) 229 CLR 638 at  646  [31] . He was particularly aware of the necessity to avoid double 

counting, referring to the judgment of Hodgson JA, with whom on the issue of damages 

at ,  . The primary judge’s finding Sheller JA and Nicholas J agreed, in Riley [130] [131] to [133]

under this head of damage was as follows:

“125. Given my findings of the [appellant’s] conduct towards the         

[respondent], I consider that what he did went beyond ordinary human 

fallibility, so as to justify an award of aggravated damages on top of the ordinary 

award: at  .”Riley [142]

 [2008] HCATrans 226 (13 June 2008) (Gummow ACJ, Hayne J, State of New South Wales v Delly

Crennan J)

As to the proposed ground of appeal in respect of exemplary damages, the relevant principles have 

been clarified recently by this Court in  New South Wales v Ibbett (2006) 229 CLR 638 at  648-649 [38]

 -[40] .

 [2008] HCA 26  - Kuru v State of New South Wales

 [2008] HCA 26  - Kuru v State of New South Wales

 [2008] SADC 20  - Hayes v Woodcroft Tavern

 [2008] SADC 20  - Hayes v Woodcroft Tavern

 [2008] SADC 20  - Hayes v Woodcroft Tavern

 [2008] NSWCA 9  - TCN Channel Nine Pty Ltd v Ilvariy Pty Ltd

 [2008] NSWCA 9  - TCN Channel Nine Pty Ltd v Ilvariy Pty Ltd
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126.  

 [2008] NSWCA 9  - TCN Channel Nine Pty Ltd v Ilvariy Pty Ltd

 [2008] NSWCA 9  - TCN Channel Nine Pty Ltd v Ilvariy Pty Ltd

 [2007] NSWCA 377  - Nationwide News Pty Ltd v Naidu

 [2007] NSWCA 377  - Nationwide News Pty Ltd v Naidu

 [2007] NSWDC 265 (11 December 2007) (Gibson DCJ)Photi v Target Australia Pty Ltd

State of New South Wales v Ibbett  (2006) 231 ALR 485

 [2007] NSWDC 265 (11 December 2007) (Gibson DCJ)Photi v Target Australia Pty Ltd

184. The plaintiff draws my attention to the decision of  State of New South Wales v Ibbett (2006) 231 

 ALR 485 concerning the dangers of security guards responding with what is referred to in the 

 judgment as “goon-squad machismo”.

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] NSWCA 303  - State of New South Wales v Delly

 [2007] QCA 332 (10 October 2007) (Jerrard JA, Keane JA and Douglas JJ,)Cassidy v McDonald

  New South Wales v Ibbett (2006) 231 ALR 485 , considered

 [2007] HCA 38  - Australian Competition and Consumer Commission v Baxter Healthcare Pty Ltd

 [2007] HCA 38  - Australian Competition and Consumer Commission v Baxter Healthcare Pty Ltd

 [2007] WASC 140 (29 June 2007) (Newnes J)Mickelberg v Western Australia

New South Wales v Ibbett  (2006) 231 ALR 485

 [2007] WASC 140 (29 June 2007) (Newnes J)Mickelberg v Western Australia

In   New South Wales v Ibbett (2006) 231 ALR 485 , the respondent had made a claim of trespass 

and assault against a police officer. In its judgment, the High Court referred to New South 

Wales legislation which rendered the State generally amenable to an action in tort based 

:upon vicarious liability. The Court said, however, referring to the decision in  Enever

"In former times, the circumstance that police officers often acted in the exercise 

of common law or statutory powers and according to 'independent' discretions 

would have taken an action such as that of [the appellant] outside the scope of 

the vicarious liability of the Crown."

 [2007] HCA 20  - New South Wales v Fahy

 [2007] HCA 20  - New South Wales v Fahy

 [2007] HCA 20  - New South Wales v Fahy

 [2007] HCA 20  - New South Wales v Fahy

 [2007] NSWCA 106  - Zorom Enterprises Pty Ltd v Zabow

 [2007] NSWCA 106  - Zorom Enterprises Pty Ltd v Zabow

 [2007] NSWCA 106  - Zorom Enterprises Pty Ltd v Zabow

 [2007] NSWCA 106  - Zorom Enterprises Pty Ltd v Zabow

 [2007] NSWCA 106  - Zorom Enterprises Pty Ltd v Zabow

 [2007] NSWDC 385 (30 April 2007) (Walmsley SC DCJ at 1)Varmedja v Varmedja
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87.  

87.  

87.  

New South Wales v Ibbett  (2006) 229 CLR 638

In the Marriage of Marsh

 [2007] QDC 73 (24 April 2007) (Rafter SC DCJ)Willmington v Cassidy

Mr Cassidy’s conduct in threatening to kill Mr Willmington while pointing a knife or letter 

opener at him is extremely serious.  It is clear that Mr Willmington was retreating during the 

incident.  His assault upon Mr McDonald was also serious.  In the circumstances I consider 

that it is appropriate to make an award for exemplary damages.  In  New South Wales v Ibbett [7

 5] the High Court said:

“In cases where the same circumstances increase the hurt to the plaintiff 

and also make it desirable for a court to mark its disapprobation of that 

conduct, the court may choose to award one sum which represents both 

heads of damages and no element more than once.  Such an approach was 

adopted by Bray CJ in .”  Johnstone v Stewart [76]

 [2007] QDC 73 (24 April 2007) (Rafter SC DCJ)Willmington v Cassidy

Mr Cassidy’s conduct in threatening to kill Mr Willmington while pointing a knife or letter 

opener at him is extremely serious.  It is clear that Mr Willmington was retreating during the 

incident.  His assault upon Mr McDonald was also serious.  In the circumstances I consider 

that it is appropriate to make an award for exemplary damages.  In  New South Wales v Ibbett [7

 5] the High Court said:

“In cases where the same circumstances increase the hurt to the plaintiff 

and also make it desirable for a court to mark its disapprobation of that 

conduct, the court may choose to award one sum which represents both 

heads of damages and no element more than once.  Such an approach was 

adopted by Bray CJ in .”  Johnstone v Stewart [76]

via

 [75]  (2006) 231 ALR 485

 [2007] QDC 73 (24 April 2007) (Rafter SC DCJ)Willmington v Cassidy

Mr Cassidy’s conduct in threatening to kill Mr Willmington while pointing a knife or letter 

opener at him is extremely serious.  It is clear that Mr Willmington was retreating during the 

incident.  His assault upon Mr McDonald was also serious.  In the circumstances I consider 

that it is appropriate to make an award for exemplary damages.  In  New South Wales v Ibbett [7

 the High Court said:5]

“In cases where the same circumstances increase the hurt to the plaintiff 

and also make it desirable for a court to mark its disapprobation of that 

conduct, the court may choose to award one sum which represents both 

heads of damages and no element more than once.  Such an approach was 

adopted by Bray CJ in .” Johnstone v Stewart  [76]

via

 [76]  (2006) 231 ALR 485 at  493 para [35]
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