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PREFACE.

The rules of Evidence are, for many reasons, of 
a complex character, and to those who are not 
well versed in the law, somewhat embarrassing.

The following is an attempt to place the 
more general of these rules, in language as free 
from technicality as possible, before those who, 
not being of the legal profession, are yet in
terested in the law of the subject, and have 
constant occasion for reference thereto.

The writer has also endeavoured, by collating 
the authorities and referring to the decisions, 
which bear on questions of every day practice, 
to produce a handy-book, which, he hopes, will 
be found of use to the general practitioner.

Geelong, . ,

Dec. 2nd, 1889.
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A MANUAL
OF THE

LAW OF EVIDENCE.

CHAPTER 1.
EVIDENCE, CIVIL AND CRIMINAL.

“ The rules of Evidence,” says Mr. Wills, “are the practical 
maxims of legal and philosophic sagacity and experience, 
matured and methodized by a succession of wise men, as the 
best means of discriminating truth from error, and of con
tracting as far as possible the dangerous power of judicial 
discretion.”

“ Such rules,” he continues, “ must, of necessity, be sub
stantially the same in all cases, and in every civilized 
country ; and the inviolable observance of them is indispens
able to social security and happiness.” Wills Circ. Ev. 313.

The rules of evidence are alike in both Civil and Criminal 
cases. “ What may be received in the one may be received 
in the other, and what is rejected in the one ought to be rejected 
in the other; R. v. Watson, 2 Stark R. 155. When any 
material difference exists, it is by Statute, as in the 
case of The Common Law Procedure Act 1854, which was 
originally confined to the Civil Courts, but was extended to 
the Criminal side, by 28 Vic. c. 28. In Victoria, the Statute. 
of Evidence 1864, No. 197 * and the Evidence Amendment 
Act of 1872, No. 443, deal with examination of witnesses, 
and the admission and proof of documentary evidence. *

Note This Statute is throughout referred to as The Evidence Act .
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The chief points in difference between Civil and Criminal 
cases as regards the admissibility of evidence, are :—

1. In criminal and quasi-criminal cases the amount of proof 
exacted is greater, e.g.—Corroboration is required in trea
son, perjury, and maintenance. Also in the case of an 
accomplice, hence the caution given to juries to regard 
such evidence with distrust. In civil cases, corroboration

* is required of the evidence given by a witness on his own 
behalf in dealings with a deceased person. Mason v. 
Sawyers, 2 V.R. (E) 36 ; Drydenv. Dryden, 4 V.L.R. 
(E) 148 ; Morrisey v. Clements, 11 V.L.R. 24.

2. When two or more are charged jointly, the statements 
of one will not be evidence against the others. But if 
one plead guilty, lie can be called as a witness either for the 
Crown, or for his former co-defendants.

3. A party to a civil cause may be a witness, but in 
criminal proceedings the accused may not, except by 
Statute. See Chapter XII., “ Incompetency.”

4. In criminal matters, it is presumed that every person 
intends the probable consequences of an act which may 
prove highly injurious to others.

5. Tn civil cases certain evidence may be excluded on the 
ground of indecency.

6. The doctrine of Estoppel has a larger operation in 
Civil, than in Criminal, proceedings.

7. Witnesses as to general good character, (but not as to 
particular acts), are allowed in criminal cases. Evi
dence of good character may be disproved by evidence 
of general bad character, but not by particular acts of 
misconduct, R. v. Pearce, 3 V.L.R. (L) 125.

8. In Criminal cases the law presumes every prisoner 
innocent until the contrary be proved. Whereas in 
Civil cases there is no such presumption ; there the
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plaintiff and defendant meet on equal terms. But see 
under “ Presumptions.”

9. In Homicide, the declarations of the deceased are 
admissible, for or against a prisoner, if made under a 
settled hopeless expectation of death. B. v. Os?ncmy 15 
Cox. 3.

10. The admissions of a partner are evidence against a 
co-partner in co-partnership matters.

11. Confessions made under promises or threats are inad
missible in criminal proceedings, if the judge is of opinion 
that the inducement was really calculated to cause an 
undue admission of guiltto be made. The Evidence Act 
s. 57

12. In criminal proceedings, the written depositions of 
witnesses who are dead, or unable to attend, are 
admissible, and may be used to contradict an adverse 
witness ss. 10, 53.

13. In the defence of insanity, certain distinctions have 
been pointed out as as existing in civil and criminal 
proceedings. Ballantynds Memoirs, 247

14. In civil cases, counsel may not open to a jury what he 
does not intend to substantiate by proof. Whereas in 
criminal cases, counsel may rest a defence on an unsup
ported statement of facts,. leaving it to the jury to 
weigh the credit due to it.

15. As a rule, in criminal proceedings, no husband is com
petent, or compellable, to give evidence for or against 
his wife. See Chapter XII, “ Incompetency.”

Such are a few of the distinctions which exist between 
evidence in Civil and Criminal proceedings ; the following . 
rules relate to all evidence.

1. The best evidence of which the nature of the case 
admits must be given. Primary evidence is the best
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or highest, of which the nature of the case admits, e.g.. 
to prove a written contract, the production of it is the 
best, or primary, evidence. A copy of it is secondary 
evidence. So also is parol evidence of it.

2. When a written instrument of any description is not 
a fact in issue, but merely used to prove some fact, 
independent proof of that fact is receivable ; e.g. a 
written receipt will not exclude evidence of the pay
ment of money by a witness, Rambert v. Cohen, 4 
Esp. 213 ; evidence may also be given of a tenancy 
without production of the lease, R. v. Holy Trinity Hull, 
7 B. andC. 611.

3. There are no degrees of secondary evidence. Doe r. 
Ross, 7 M. and W. 102. When a party is entitled to 
give secondary evidence at all, he may give any species 
of secondary evidence within his power, the weight of 
such evidence is another consideration.

4. The rule excluding parol evidence as inferior to written 
does not exclude circumstantial evidence.

5. The matter in issue must be proved by the party who 
states the affirmative in substance, though this may 
at times be a negation :—also by the party who desires 
to support his case by evidence of a particular fact, 
which lies within his own knowledge, or of which it is 
supposed that, he is cognizant.

6. In civil cases it is enough if only the substance of the 
issue be proved. In criminal matters all the constitu
ents of the case must be proved, and that they occurred 
within the jurisdiction of the Court.

7. The evidence must correspond with, and support the 
allegations, and be directed to the proof or disproof of 
the matter in issue, (1.) Except in cases of treason and 
conspiracy. (2.) For purpose of identity. (3.) When
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> the offence is continuous as in cases of stealing, &c. 
(4.) To anticipate or rebut a defence of mistake or acci
dent. (5.) To prove guilty knowledge, 6 A.L.T. 83.

8. A witness must only state facts. His mere opinion 
(except in expert evidence) is not evidence. One wit
ness is sufficient, if he can prove the necessary facts, 
except when more than one is required by Statute.

9. Hear-say evidence, as a rule, is inadmissible, and state
ments, which have been made out of the hearing of the

. party to be affected, can only be given in evidence under 
exceptional circumstances, B. v. Goddard, 15 Cox. 7.

10. Exparte Declarations, even upon oath, are inadmissible 
post litem motam, i.e., after controversay has begun,

• Davies v. Loiondes, 7 Scott, N.R. 214.

11. Barristers and solicitors cannot be compelled to 
disclose communications, which have been made to them 
in professional confidence.

12. No witness is liable for damages for anything which he
may answer or say in his capacity as such, even on the 
ground that the words complained of were prompted 
by sheer malice and bad faith, Dawkins v. Bokeby, 
L.R., 7, H.L., 744. •

13. Neither husband nor wife is compellable, except under 
the circumstances provided for by Statute, to disclose 
any communication made by either of them to the other 
during marriage.

14. The express admissions or declarations, or admissions
implied from conduct, of a party to the suit, or of one 
identified in interest with him, are presumptive evidence 
against him as between himself and the other party, but 
they are not conclusive, unless such other party has been 
induced by them to alter his condition, nor are they 
evidence as between third parties. ‘
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15. Voluntary statements made by a prisoner before an
examining justice are admissible against him, whether 
reduced into writing or not. B. v. Stripp, 35
L.J.N.S.M.C. 109.

16. A Tenant cannot, in general, dispute his landlord’s 
title while that title is in esse. Delaney v. Fox, 2 C.B.N.
S. 768 ; Doe v. Lady Smythe, 4 M. & S. 347, though he 
may show that it has expired, Walton v. Waterhouse, 1 
Wms. Saunders 417. The acceptor of a bill cannot deny 
the signature of the drawer.

17. Property in bank notes, like that in cash, passes by de
livery, and any person taking them bona fide, and for 
value, is entitled to keep them as against another, 
from whom they have been stolen. Raphael v. 
Bank of England, 17 C.B. 161. This is owing 
to the exigencies of exchange. The same rule 
applies to negociable instruments, which are custom
arily transferable, like cash, by delivery; and are 
capable of being sued upon by the person holding 
them pro tem. See Cases collected in Miller v. Race, 
1 Sm. L.C., and Bills of Exchange Act, 1883, s. 90.

18. Nullum tempus occurrit Regi. Time does not run as 
against the Crown.

The above are some of the more general rules, Others, 
which more properly come under the head of Presump
tions, will be found in the next chapter.



CHAPTER II.

. PRESUMPTIONS.

Presumptions are inferences, or probable consequences, 
drawn from facts, which are known admitted or proved, as 
to the truth of facts, which are alleged, but of which there 
is no direct proof. A single circumstance, or a chain of 
circumstances, may induce a presumption.

Mr. Wills speaks of the presumptions connected with 
human conduct, as infinite in variety and number, differing 
according to the diversities of individual character, and the 
innumerable and everchanging situations and emergencies, 
in which men are placed. These are called natural pre
sumptions.

Legal presumptions are founded upon natural pre
sumptions and have received authority either from the 
legislature or the Judges. These, “ says Mr. Pitt Taylor 
forbid or dispense with any ulterior inquiry,” p. 90, and 
Roscoe says that, presumptive evidence is not, in its nature, 

^secondary to direct evidence, p. 32.
By the Civil law, legal presumptions were distinguished as 

“ prcesumptiones juris et dejure ” or absolute, conclusive, or 
irrebuttable, presumptions, and “prcesumptiones juris,” or 
conditional, inconclusive, or rebuttable, presumptions.

A more modern classification is into
I. Presumptions of law.
II. Presumptions of fact.
III. Presumptions of law and fact combined.

I. Presumptions of law are really rules of law, arrived at 
by common consent, and sanctioned either by Statute, 
or Common law ; of this kind are.
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1. The presumption that al] courts, and all sane persons 
above the age of 14, know the law, both Civil and Crim
inal ; hence in pleading it is not necessary to state 
matters of law, 2 Bl. Com. 348.

2. That an infant under 7 is doli incapccx, i.e., incapable 
of committing any indictable offence, and this is 
irrebuttable, 4 Bl. Com. 23. That an infant between 
7 and 14 is doli incapax, but this is rebuttable, for 
malitia supplet cetatem. That an infant under 21 is 
incapable of managing his own affairs, therefore, 
although he can hold another to a contract made by 
him when under age, he is not bound himself.

3. That males under 14 are incapable of sexual inter
course, and cannot be found guilty of rape in the first 
degree, or of an assault with intent, or in affiliation. 
That females under 12 are incapable of consenting to 
sexual intercourse.

4. That a receipt under both hand and seal is conclusive.

5. Res judicata pro veritate accipitur. Any matter 
decided by a Court of Law, is to be-taken as correct. 
This is a good plea where there has been an earlier judg
ment intended to be a final decision between the parties, 
Langmead v. Maple, 18 C.R., N.S. 255. By The 
Justices Act 1887, s. 79, subsec. 17, a certificate of 
dismissal is a bar to further proceedings in any Court 
other than in the nature of an appeal.

6. That all men are innocent until found guilty, B. v. 
Twyning, 2 B. and Aid., 38, but this is rather a fiction of 
aw, which gives the benefit of the doubt to the accused,

than a presumption; for though every man is presumed 
to be innocent until he is shown to be guilty, and the 
burden of proof is, in general, on the prosecution, yet 
in some instances it is. on the accused, as when by
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various Statutes it is declared penal to do certain 
things, or possess certain articles without lawful excuse 
or authority, such excuse or authority must be shown 
by the accused, and it can hardly be said that a 
prisoner, whom all men look upon as guilty, is pre
sumptively innocent.

7. That all men are possessed of the usual powers of mind 
and body, and discharge the duties and obligations 
which the law casts upon them.

8. That if a wife commit a felony in company with her 
husband, she acts under his coercion, and, without any 
guilty intent, unless the fact of non-coercion be dis
tinctly proved, or that the woman acted as a free 
agent.

9. That bills and notes have been given for good consider
ation. and accepted before coming to maturity, Roberts

• Betkell, 12 C.B. 778. '

10. That documents under seal have been given for good 
consideration, unless made in restraint of trade, Mitchell 
v. Reynolds, 1 P. Wms. 181.

11. If goods entrusted to a common carrier, or innkeeper 
(under £30 in value), or gratuitous bailee are lost, or 
damaged, that will be a presumption of negligence on 
their part.

12. In Victoria, it is presumed, until the contrary is 
proved, that all land is Crown land, and that a defendant 
proceeded against has no title to occupy, McGrath v. 
Smith 2 V.L.R. (L) 231.
There are also certain statutory presumptions which 
throw the onus of rebutting them on the accused, e.g. 
the making or possessing, buying or selling, of coining 
tools, the possession of forged notes, knowing them to 
have been forged, without lawful excuse, etc.
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II. Presumptions of Pact which are rebuttable, and 
even if not rebuttable, are not conclusive.

Bentham and others have divided these into violent or 
necessary, probable or grave, strong or slight, but Mr. 
Wills says that it is impossible to classify more than a com
paratively few of the infinite variety of circumstances con
nected with human motives and actions, or to lay down rules 
for the distinguishing features of one of these classes from 
another, and the terms of designation, from the inherent 
imperfections of language, although not wholly destitute of 
utility, are unavoidably defective in precision ; of this class 
is the possession of stolen property recently after the com
mission of a theft, which has been proved, and particularly 
where the property found is similar in nature and amount 
to that stolen, which is primd facie evidence that the pos
sessor is either the thief or the receiver, according to the 
circumstances of this case. R. v. Langmead, 9 Cox, 464, 
although the fact of possession becomes qualified by lapse of 
time.

So where a broken knife is found in the pocket of a 
prisoner, the other part being found in the window of a 
house, which, by means of such an instrument, had been 
burglariously entered. All which instances might properly 
come under the head of circumstantial evidence, as to which 
see the able treatise of Mr. Wills.

III. Mixed presumptions of Law and Fact, or 
presumptions of fact recognized by the law. The 
following are of this class :—

1. Knowledge of the law is presumed in every man : that 
therefore no man will wilfully violate the criminal law 
and that no man will answer questions criminating 
himself. On this account the law, which requires 
Justices to caution an accused person, does not apply to 
the case of witnesses. So the wilful neglect of a



PRESUMPTIONS. 11

defendant to plead within the specified time will be 
taken as a confession of the plaintiff’s right of action.

2. Presumptions arising from the ordinary conduct and 
habits of mankind, and the usages of society, trade, 
and commerce, e.g. that all things are rightly done,, 
evidence of the appointment of a police constable, 
37 Yic. No. 476, s. 14. That a clergyman rightly 
performs the marriage ceremony, R. %. Greswelly 
13 Cox. 127.
That every man intends the natural and probable con
sequences of his acts, hence an intent to kill is inferred 
from the deliberate violent use of a deadly weapon, 4 
Bl. Com. 197.
That every man knows what deeds he has executed.
That, as against the writer, a letter was written on the 
day it is dated.

That letters were in the Post Office, whose post-mark 
they bear, at the time signified by the post-mark, upon 
proof that the letters bear the genuine postmark of the 
particular office ; Fletcher v. Braddyl. 3 Stark. 64, 
though this may be contradicted, and neither the fact 
of posting, nor the postmark, is conclusive evidence of 
their having reached the address to which they were 
directed. But the decisions have carried this presump
tion further, for it has been held that letters, properly 
directed, and proved to have been put into the Post 
Office, have reached their destination at the regular 
time, and were received by the persons to whom they 
were addressed, this beingThe known course of business 
in that department of the Public Service. Walls’ Case, 
15L.R. Eq., 18; ReidpatNs Gase, 11 L.R. Eq. 86.
If letters, properly addressed to a gentleman, be left 
with his servant, it is only reasonable to suppose that 
they reached him ; Macgregor v. Kelly, 3 Ex. R. 794 ;
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so of a notice to quit, served at the tenant’s house by 
leaving it with one of the servants ; Tanham v. 
Nicholson, 5 L.R. H. L, 561.
If a father and a son bear the same Christian and 
Surname, and this name occurs in any instrument 
without the addition of Senior or Junior, it will be 
presumed that the father is intended. Sweeting v. 
Folder, 1 Stark, R. 106.
That the passing of money, or of a cheque, is evidence of 
payment of a debt, and not of a gift or loan, Welsh v. 
Seaborn, 1 Stark, 474.
That a receipt for last year’s, or last quarter’s, rent, is 
primd facie evidence of payment of all rent previously 
accrued, Doe v. Lang field, 16 M. & W. 513.
That deeds and other documents were written or 
executed on the day they bear date.
That Bills and Notes were made on the day they bear 
date, except when used to prove a Petitioning Creditor’s 
debt.
That when an offer is made by letter, expressly or im
pliedly, authorizing acceptance by post, a complete con
tract is made as soon as the letter of acceptance is 
posted, though it may be delayed in the delivery. Brit. 
Amer. Tel. Co. v. Colsont L.R. 6 Ex. 108.
That partners are equally interested, if nothing be 
shown to the contrary. Stewart v. Forbes ; 1 Hall & J. 
472 ; Farrar v. Beswick, 1 M. v. Rob, 527.
That every estate, given as well as taken, is intended to 
be beneficial to the party to whom it is given. Town
send v.Tickell, 3 B. and A. 31 ; hence it is unnecessary 
that a surrender should be executed by the landlord, 
whose consent may be implied by the acceptance of rent 
from third parties as tenants. Sabelberg v. Scott, 5 
Y.L.R. (L) 414.
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That every marriage is consummated. That a child bom 
after wedlock, of which the mother was visibly preg
nant at the time of the marriage, is the offspring of the 
husband. Co Litt 24 a.

That where husband and wife are living together and no 
impotency is proved, the children of the marriage are 
legitimate, even though the wife may have been guilty 
of infidelity. Cope v. Cope, 1 M.. & Rob, 276 ; and 
even where the husband and wife are living separate, 
there is such a presumption of legitimacy as can only 
be rebutted by the strongest evidence of non-access, or 
the absence of the opportunity of sexual intercourse, or 
by proof of divorce, or judicial separation.
Every presumption will be made in favor of there having 
been a legal marriage between parties, who have been 
living together for years in good repute as husband 
and wife, In Estate of Craine, 11 V.L.R. 127, following 
Piers v. Piers, 2 H.L.C. 331, and therefore of the legiti
macy of the children, though in cases of bigamy and 
adultery the actual marriage must be proved.

3. Presumption from the continuance of things in statu 
quo, e.g.
Of an agent’s authority, Smout v. Ilbery, 10 M. and W.L 
Of a partnership, Clark v. Alexander, 8 Scott 161.
Of a tenancy, and of the terms thereof, when a tenant 
holds over, Torriano v. Young, 6 C. and P. 8 ; Oakley v. 
Monk, 1 L.R. Ex. 159.
Of adultery once proved, so long as the parties continue 
to live under one roof. Turton v. Turton 3 Hagg, N.R. 
350.
Of insanity once shown, the proof of a subsequent lucid 
interval lying on the party who asserts it. Banks v. 
Good fellow, L.R. 5 Q.B. 549.
Of debts and obligations, until discharge by payment or 
statute. Jackson v. Irvin 2 Camp, 50.
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Possession and user, strengthened by long enjoyment, is 
primd Jade evidence of property. Mr. Darling in his 
amusing brochure, “ Scintillae Juris,” says, “ Perhaps 
“ the presumption of all most consonant with common 
“ sense is that one by which a man wTho has possessed 
“ land for many years is supposed to have a good title 
“ to it, because, if he had not, some one would have 
“taken it from him. Such a presumption rests on the 
“ fact of human rapacity ; and is therefore w ell nigh irre- 
“ buttable,” p. 96.

4. Presumptions from the continuance of life, which will be 
presumed to continue as long as 100 years from birth, 
and a person known to be alive at a particular period will 
be presumed to be living for a reasonable period after
wards, but when a person goes abroad, or absents himself, 
and has not been heard of for a long time, and his 
absence is unexplained, death is presumed at the end of 
7 .years from the time he was last known of as alive. 
The period of seven years was fixed by an old Statute, 
19 Car. 2 C. 6, concerning leases for lives, and has since 
been generally adopted in other cases. It is also the 
limit recognised in the Statutes relating to bigamy, 
which absolve a husband or wife from the penalties of 
that crime after the continued absence of the other for 
7 years. R. v. Spark, 11 V.L.R. 405. Per Holroyd, 
«/.—“ If the prisoner shows that his wife has been 
“ away from him for seven continuous years, it becomes 
“ necessary for the prosecution to prove his knowledge 
“ of her existence at some time during that period.” 
The 7 years of absence, without being heard of, from 
which death may be presumed, may be proved in 
separate definite portions of time by different com
petent witnesses. In Rockford v. Jackson, 1 W.W 
& a’B. (L), 23. Barry J. said—“First as R. 

was proved alive in 1854, it will be presumed lie
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“ is still alive till the contrary is proved. The contrary 
“ may be proved by evidence of death, or by evidence 
“ of his absence from the place where he lived, and that 
“ he has not been heard of there by relatives or friends,
“ or persons who would have heard of him there, if he 
“ had returned, or by the evidence'of such persons of 
“ his absence from the last place at which he was heard 
4‘of, and of enquiries which proved inefficient. On 
“ proof of these things, which I take to be cumulatively 
“ necessary, the second presumption may arise. The 
“jury, in the absence of these proofs, are justified in 
“presuming that the absent person is dead. The 
“ second presumption being raised, it is incumbent, on 
“ the opposite party, not to raise a third presumption, 
“ but to beat down the second presumption and restore 
“the first.”
Neither is there in such cases any presumption as to 
the time of death. If necessary, this must be affirm
atively established, Phenes Trust, L.R. 5 Ch. App. 
189.
Where several persons perish by a common calamity, 
there is no presumption as to the order in which 
they died, arising from the real or supposed superior 
strength of any one of them. On the other hand, 
all are not presumed to have perished at the same 
moment. In Underwood v Wing, 19 Beav. 459, 
where a husband and wife, and three children, were lost 
in the Dalhousie, on a voyage to Sydney, and there was 
no evidence of the survivorship of either, it was held 
that the husband’s property went to his next of kin, as 
under an intestacy. Had the wife been entitled to 
property it would have gone to her next of kin. The 
rule being that when a party dies possessed of property, 
the right to that property passes to his, or her, next of 
kin, unless it be. shown to have passed to another by
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survivorship. This presumption, however, does 
not arise, as between vendor and purchaser, from the 
mere fact of a person having been unheard of for seven 
years. “ No specific period can be fixed on which to 
“ raise such a presumption. Each case will depend 
“ upon its particular circumstances. The case of the 
“ 1 President ’ never heard of after its departure to cross 
“ a broad ocean, like the Atlantic, would afford a much 
“stronger presumption than the case of a vessel sup- 
“ posed to be lost among islands.” Dart V. & P. 340.

5. Presumptions from the ordinary course of nature, e.g.— 
Gestation is presumed to last 9 calendar, or 10 lunar, 
months,or280 days,and in ordinary cases, does notvary 
more than a week either way. Women past a certain 
age are presumed to be past child-bearing. No period 
has been fixed by law, the Courts will decide on the 
circumstances of each case, the age usually from 50 to 54. 
Failure of issue is a negative fact, of which no evidence, 
strictly speaking, can be given, but facts may be given 
in evidence, which raise a presumption of want of issue. 
See fully as to this Dart’s V. <k P. Natural 
love and affection is a good consideration, where a 
valuable consideration is not required by law ; where
fore money advanced by a parent to a child is presumed 
to be a gift. Hicks v. Keats, 4 B. and C. 69.

6. From misconduct. No one is allowed to take advantage 
of his own wrong. R. v. Countess Arunclell, Hob 109 ; 
Cowper v. Earl Cowper, 2 P. Wms. 749 ; so the conceal
ment of goods, liable to Duty, justifies the inference that 
the owner intended to defraud the Customs, and the 
goods will therefore be forfeited, Customs Act, 39 k, 40 
Yic. c. 36, s. 177; and this presumption is capable of great 
extension, 'on the maxim, “ Qui semel mains semper 
“ prcesumitur esse malus in eodem genereP
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So a presumption arises against a party, who, having ob
tained possession of papers from a witness, after the 
service of a subpcena duces tecum upon the latter for 
their production, withholds them at the trial, that he 
intends to suppress them. Leeds v. Cook, 4 Esp. 256. 
The presumption arising from the fabrication or corrup
tion of instruments of evidence is even greater than 
that arising from the suppression, or destruction, of 
them, Amory v, Delamire, 1 Sm. L.C.
If a man wrongfully withhold evidence, every presump
tion will he received to his disadvantage, for if, says Zero7 
Holt, a man destroys a thing £c that is designed to be 
“ evidence against himself, a small matter will supply 
“ it.” Lord Eaym, 731.

7. In Criminal Law, a criminal intent will be presumed 
from certain acts, as laying poison, supplying adul
terated bread, E. v. Dixon, o M. & S. 11.
Where forged Duty Stamps are found in the possession of 
a Licensed Dealer, he is presumed guilty of knowing 
them to be forged, 46 Yic. No. 645, s. 23.
On the sale of adulterated medicine by a Pharmaceutical 
Chemist, whether registered or not, he is presumed to 
have known of the adulteration, 40 Yic. No. 558 s. 22. 
Wilfully setting fire to property is evidence of an 
^intent to injure the owner. E. v. Farrington, R. 
and R. 207.
Utteringaforgeddocument is presumptive evidence of an 
intent to defraud, though the prisoner did not entertain 
the intention charged, E. v. Sheppard, R. and li. 
169. "
If several go out with intent to commit a felony, and in 
the prosecution of the design one of them commits it,, 
they are all accountable, 1 Hall P. C. 439.
A higher degree of guilt may be presumed, as where a 
man, without justification, assaults another with the
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intent of beating only, and death ensues, he is guilty of 
homicide. 4 Bl. Com. 200.

8. In Maritime and International law ; e.g. under the 
Merchant Shipping Acts numerous presumptions arise 
as to collision at sea, salvage &c.
Where a ship is condemned for breach of blockade, the 

* cargo follows the same fate, the presumption being that 
the owners are privy, Baltazzi v. Ryder, 12 Moo. P.C.R. 
118.
Where a man has two homes, the birth place is the 
place of domicile, if at the time of birth it is the domicile 
of the parents. Where a married man resides with his 
family, should he have two homes. That of an un
married man, where he carries on his business.
That a foreign marriage was regularly solemnized as re
quired by the law of the land, R. v. Brampton, 10 
East. 282.
The validity of a contract is decided by the law of the 
place where it was made, unless it is to be performed 
in another country, Robinson v. Bland, 1 W. Bl, 256.

One presumption may be rebutted by another ;md stronger 
presumption, as where a woman, twelve months after her hus
band, a soldier on foreign service, was last heard of, married a 
second husband, it was presumed that the first husband was 
dead at the time, disposing of the presumption which 
would arise from the continuance of life, R. v. Twyning, 
2 B. & A, 886.

Where a cabman was indicted for manslaughter, by driving 
over a person, the fact that the person had been killed 
by the accident was regarded by the Court as primd facie 
evidence of negligence, sufficient to rebut the presump
tion of innocence, and to put on the driver the onus of 
proof that he had excercised due care, R. v. Cavendish,
I.R8C.L. 178.



CHAPTER III.

DOCUMENTARY EVIDENCE.

PRIMARY.

Primary Evidence, that is to say. the best of its kind, of 
which the nature of its case will admit, must invariably be 
given, whether it be in writing, or by word of mouth. The 
conduct of any person, who having it in his power to produce 
cogent evidence in support of his case, is content to offer 
testimony of a weaker, and less satisfactory, character, is 
regarded with suspicion.

When any public, or private, transaction has been reduced 
into writing, oris so expressed as to be capable of being read, 
such document, in whatever form it maybe, becomes the 
primary evidence of that transaction, and its contents can
not be varied, except in certain defined instances, by any 
secondary evidence; though secondary evidence may, in 
certain cases, be given to identify the parties, or subject 
matter.

Any evidence, then, which is in writing, must be produced, 
if it is in the power of the party holding it to produce it, the 
rule being founded on the presumption that, if inferior 
evidence is offered, when evidence of a more original nature 
is obtainable, the substitution of the inferior arises either 
from fraud or negligence. 44 No evidence shall be brought 
“ which, ex naturd rei, supposes still a greater evidence 
“ behind in the party’s possession or power.” Doe v. Ross, 
44 7 M. & W. 102. 44 If a man offers a copy of a deed, when
44 he ought to produce the original, this carries a pre- 
44 sumption with it, that there is something more in the deed 
44 that makes against the party, or he would have produced 
u it.” Gilb Evid. 16.
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And, although a party may not have the evidence in his 
possession or power, yet if he can, by any means, cause its 
production, he is bound to do so, therefore he must make 
diligent and bond fide search for a missing document 
Gathercole v. Miall, 15 M. & W. 319.

Documents, being provable by the production of the 
originals alone, all originals and duplicates (i.e. other parts 
executed by all parties), must be accounted for, before 
secondary evidence can be given, Alevon v. Furnivall, 1 
C.M. & R. 292.

For this purpose notice must be given to the opposite 
party, and if the opposite party has done all in his power 
to produce the original, and it is not produced, secondary 
evidence may be given of its contents, and by secondary 
evidence is meant legitimate, and not conjectural, evidence, 
Best 435.

No secondary evidence, as to documents, can be received 
until an excuse such as the law deems sufficient, is given for 
the non-production of the primary.

To determine whether a document is primary or secondary 
evidence, consider whether it contains the substance of the 
issue, and is in the nature of a contract, or admission, by the 
parties, or whether it is only a personal, or ex parte, memo
randum. In the former case it is the best or primery evi
dence, in the latter case it may be used to refresh the 
memory, Powell 11.

Secondary evidence may be given. "

1. When the original, or primary evidence, is in the hands 
of the opposite party, who does not produce it after 
notice, there being no power at Common Law to compel 
the party to produce it.
Thenoticeto produce must be such as the Court deems 
reasonably sufficient to enable it to be produced, Jones
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v.Ebsworth, 13 V.L.R. 346 ;theobject being togivethe 
party holding the document an opportunity to produce 
it, and in default of his doing so, to enable the party 
giving the notice to give secondary evidence of its con
tents, Dwyer v. Collins, 7 Ex. 748.
Notices to produce may be dispensed with

(1) When the party holds a duplicate, or counter
part.

(2) When the opposite party, or his solicitor, has the 
original in Court, in which case he is bound to 
produce it, if required, without any previous notice 
to do so. If he refuses, secondary evidence may be 
given. But it has not been decided whether a 
Solicitor can be ordered to search for the docu
ment among his papers, should he assert that he 
does not know whether he had it with him in 
Court or not, Tciyl. 418.

(3) When, from the nature of the proceedings, the 
opposite party is sufficienty informed that produc
tion will be required, as in an action on a bond, no 
notice to produce the bond is necessary, Howe v. 
Hall, 14 East. 247.

(4) When the loss of the original is admitted.
(5) When the document to be proved is itself a 

notice—a notice to produce, a notice to quit, a 
notice of action, or a notice of dishonor—it is not 
required.

(6) Merchant seamen are permitted to prove orally 
an agreement with a master, without producing the 
original, or giving notice to produce it. 17 and 18 
Vic. c. 104 s. 165.

When a party refuses to produce a document, which he 
has had notice to produce, he may not afterwards use 
the document as evidence without the consent of the 
other party, Doe v. Hodgson, 12 A. and E. 135.
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2. When the original is in the hands of a third party, who 
is not legally bound to produce it, and who, after 
having been served with a Subpoena duces tecum, does 
not produce it on the ground of privilege, Newton v. 
Chaplin. 10 C.B. 356.
But if he has no lawful excuse for refusing, and does not 
produce it, or attends and refuses to produce it, his 
omission to do so will not entitle the party who has 
subpcenad him to give secondary evidence, but the 
witness will be punishable for contempt of Court, 
Marston v. Downes, 1 A. and E. 31.

3. When the original is shown to be probably in the hands, 
of a person oiit of the jurisdiction, which dispenses with 
the necessity for further enquiry, Hunniford v. Nor
wood, 5 V.L.R. (E.) 250.

4. When the original has been lost or destroyed, or 
alleged to have been lost or destroyed, Doe v. Morris,
3 A. and E. 46, or lost, and proper search has been 
made for it. When loss or destruction is alleged by the 
opposite party, notice to produce is required to let in 
secondary evidence, but the loss may be proved by the 
admission of the party or his attorney, R. v. Haworth
4 C. and P. 254.

5. When it is physically impossible, e.g. when the original 
is of such a nature that it cannot easily be moved, as. 
in the case of the Board erected at a Pound, under sec. 
11 of the Pounds Act, 1874 (Vic.), with the fees, etc. 
painted thereon, Reg. v. Duncan, exparte Griffin, 13 
V.L.R. 509 ; of a libel written on a wall, Mortimer v. 
McCallum, 6 M. and W. 67 ; of a placard Bruce v„. 
Nicolopalo, 11 Ex. 133 ; of words engraved on a tomb
stone, Tracy Peerage Case, 10 Cl. and F. 154.

6. When the original is a document of a public character,
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e.g. a Pound-keeper’s book, kept in pursuance of The 
Pounds Act, 1874,” (Vic), which is a document of such 
a public nature that entries in it may be proved 
by a certified extract, giving the essential particulars, 
Evidence Act, s. 25, Jones v. Falvey, 5 V.L.R. (L.) 230.

7. Under The Banker’s Books Evidence Act, 1878, parol 
evidence may be given of the accuracy of copies of 
accounts in Bank Books, put in evidence under s. 4 of 
the Act, R. v. Shipp do Stockhall, 14 V.L.R. 198.

8. When the originals consist of numerous documents,
which cannot conveniently be examined in Court, and 
the fact to be proved is to be gathered from the whole, 
provided the result is capable of being proved by 
calculation : Johnson v. Kershaw, 1 De G, & S. 264,
but the originals should be ready for production if 
required.

In certain Criminal Cases a notice to produce documents 
is necessary, in others not, e.g.
In Embezzlement, where there has been a written agree
ment between Master and Servant, in which the nature 
of the service is defined, on an indictment for embezzle
ment against the servant, parol evidence of the service, 
is not admissible, unless after notice to produce the 
agreement and non-compliance, R. v. Clapton, 3 Cox. 
C.C. 126.
In Larceny, on an indictment for stealing a money letter 
against a postman, a witness having deposed that he 
employed a man to post the letter, it was held that he 
might be asked how the letter was addressed, although 
no notice had been given to produce it, R. v. Clube, 
3 Jur. N.S. and see cases cited in the next chapter.



CHAPTER IV.
SECONDARY EVIDENCE OE DOCUMENTS.

There are no degrees of Secondary evidence of the con
tents of any document, unless it be so provided by Statute. 
Generally, when once secondary evidence is admissible, any 
sort is admissible, if it be of a legitimate character.

1. Public documents, if admissible in evidence on mere 
production, may be proved either by production from 
their proper custody, or by examined or certified 
copies, Evidence Act s. 25 ; as this enactment refers 
only to such documents as are not provable under any 
other statutory provision, the following is a list of the 
principal public documents, certificates or certified 
copies of which are, by virtue of the particular enact
ment referring to them, receivable in evidence ;—
By s. 10 of The Transfer of Land Statute 186(1, Certifi
cates of Title, and other documents sealed at the office 
of Titles, and signed by the Registrar—without further 
proof.
By s. 141 of the same Act, certified copies of any grant, 
certificate, caveat or registered instrument, sealed by the 
office and signed by the registrar—primd facie evidence. 
By s. 210 of the RealProperty Statute, where, besides the 
memorial of the original, an examined copy of a 
registered instrument, certified in manner provided by 
the Act, is deposited, either the original, or, in cases 
where secondary evidence is receivable, such examined 
copy—without proof of execution.
By s. 211 of the same Act, the execution of a lease, by the 
lessor, under Part V of the Act—sufficient evidence 
that a counter-part signed by the lessee.
By s. 76 of the same Act, a certificate of acknowledgment 
of any deed by a married woman, taken as required by
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the Act—evidence of acknowledgment.
By s. 21 of the Evidence Act, a certificate, containing a 
transcript of the enrolment of a Crown Grant, or of a 
copy of such enrolment, signed by the Registrar 
General—evidence of grant and enrolment.
By s. 28 of the same Act, a probate is primd facie evi
dence of the original will.
By s. 22 of the same Act, Registers of British Vessels, or 
examined copies, or copies certified under the hand of 
the person having charge of the original register— 
—primd facie evidence.
Bys. 23 of the same Act, on the trial of Indictable offences, 
a certificate of previous conviction or acquittal, signed 
by the officer having custody of the record—upon proof 
of identity.
By s. 2 of The Instruments etc., (Amendment) Statute, 
No. 283, the receipt endorsed by the Registrar General 
upon a Registered Stock Mortgage, or Lien on Wool, or 
upon a filed copy of a Bill of Sale—evidence of registra
tion, or filing, and of the time when.
Note.—It would simplify matters if it were enacted that 
every Bill of Sale be Registered in duplicate, and 
a Certificate of Registration endorsed on both copies, 
and that either of them should he primd facie evidence 
of Registration, as under the Bills of Sales Act, of 1885, 
of South Australia.
By s. 1 of The Evidence Amendment Act, No. 443, 
certified copies, under seal, of maps, plans, &c., in cus
tody of the Board of Land and Works—primd 
facie evidence.
By s. 31 of The Registration of Births &c Statute, 1865, 
certified copies of registers, purporting to be signed by 
proper officer—primd facie evidence of the fact (and 
time) of birth, death, or Carriage, provided in regard 
to deaths, that there shall also be an entry of the regis
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ter of burial. Where necessary the Certificate should 
be accompanied by a Declaration of identity ; and see 
Croivl v. Flynn 1 W.W. k A’B. (L) 63; and Graham v 
Graham, 3 V.R. (E) 139, as to an English Marriage 
Certificate.
By s. 16 of The Friendly Societies Statute, 1865,No. 254, 
copy of a resolution under hands of 3 members, counter
signed by Trustee and Secretary, and deposited with 
Registrar—of appointment of Trustee.
Bvs. 10 of The Friendly Societies Statute, 1877, No. 590 
Acknowledgment by the Registrar — primd facie 
evidence of Registration.
By s. 9 of The Buildmy Societies Act 1874, No. 493, 
certificate in form given in Act—of incorporation.
By s. 4 of The Building Societies Act 187 7, copies of rules 
printed for the Society, and certified by the Secretary 
—primd facie ‘evidence of such rules.
By s. 286 of The Local Government Act 1874, rate books 
of a Council, sealed with the seal of the municipality— 
primd facie evidence. Lindsay v. Tullaroop District 
Road Board, 1 W. W. & A’B. 61.
By s. 2 of The Evidence (By-laws) Act, No. 521, 1876, 
copies of the by-laws of any corporation, certified, sealed, 
and attested, as provided by the Act—primd facie 
evidence.
Ss. 4 and 5 of the same Act relate to the seal, the attest
ing witness, and to minutes.
Bys. 158 oiTheHealth Amendment Statute No. 782, the 
Government Gazette—of any by-law, order, or regula
tion directed to be published therein.
Note.—Production of part of a Gazette, instead of the 
entire Gazette, is informal, R. v. Lowe, 15 Cox. 286.
By s. 26 of The Insolvency Statute 1871, an office copy 
of the order of sequestration under seal and signed by 
the Chief Clerk—on proof of identity.
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By s. 37 of the same Act, a certified copy under seal of 
any British Court of Insolvency out of Victoria—of 
foreign bankruptcy.
By s. 60 of the same Act, a certified copy—of order con
firming appointment of trustee in insolvency.
By s. 150 of the same Act, certificate of chief clerk —of 
appointment of trustee in liquidation.
By s. 20 of The Education Act, 1872, certificate of an in
spector—of standard of education.
By s. 6 of The Education Act, 1876, Gazette—of appoint
ment of truant officer.
By s. 8 of the same Act, certificate of principal teacher 
of a state school—of attendance or non-attendance ; or 
that child is certified by inspector to be educated up to 
standard.
By The Companies Act (Trading) 1864, (Mining) 1871, 
and (Literary Institutions) 1883, certificate of Registrar 
General and notice in Gazette—of registration.
By s. 5 of The Medical Practitioners Act 1865, s. 17 of 
The Pharmacy Act, 1876, s. 19 of The Veterinary Sur
geons Act 1887, and s. 14 of The Dentists Act 1887, 
copies of the registers kept by the respective boards and 
published in the Government Gazette—of due regis
tration.
By s. 32 of The Patents Act 1865, certified copies, or ab
stracts, under seal, of letters patent, specifications, etc.,, 
filed in pursuance of the Act—are receivable in 
evidence.
By s. 19 of The Copyright Act, 1869, copy of any entry 
in the Register of Copyrights, under the hand of the 
proper officer, and seal of the office, primd facie 
evidence of proprietorship, or assignment, and in case 
of dramatical, or musical productions, of the right of 
representation.
By s. 16 of The Rabbit Suppression Act, No. 683,
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Certified copy under the seal of the Municipality—of 
appointment of Inspector.
By s. 57 of The Health Act, No. 264,,—of entries made in 
the registers of common lodging houses.
By s. 27 of The Scab Act, No. 370—of registration of 
Brands, and sees.s. 17 and 18.
By s. 5 of The Evidence Amendment Act, No.. 443, 
primd facie evidence of proclamations, orders, or regu
lations by the Governor-in-Council, or by authority of 
any responsible Minister, or by The Board of Land and 
Works, may be given in any of the modes provided by 
that Act.
By s. 24 of The Evidence Act, no proof shall be required 
of the seal, stamp, or signature, or official character, of 
the signatory.
By s. 7 of The Evidence Amendment Act, No. 443—the 
facilities given by that Act for proof of documents are 
to be cumulative, i.e. in addition to, and not in de
rogation of, any other powers.

2. Secondary evidence of the contents of a private docu
ment may be given in any of the ways following, but 
it is for the jury to place their own estimate on the 
weight and value to be attached to it:—

1. By attested copies, i.e. examined and sworn to be 
true by the witnesses who made them, or have 
compared them line by line, with the originals. 
Copies should be compared by changing hands, 
Fisher v. Samuda, 1 Camp. 193.
A copy of a copy is inadmissible, though the first 
copy is proved to have been, examined with the 
original, Liebmann v Powley, 1 Stark 167.

2. By counterparts, i.e. by parts executed not by both 
but by one or other of the parties. A counterpart 
is primary evidence against the party who executed 
that part, Doe d. West v. Davis, 7 East. 362 ; and
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secondary evidence against the party who did not 
execute it. Where a counterpart is known to 
exist, it ought to be produced or accounted for, R. 
v. Castleton 7 T.R. 236.

3. By press copies. The Evidence Act, s. 29, makes 
any writing which has been copied by means of a 
machine or press, which produces a fac simile im
pression or copy of such writing, primd facie 
evidence, without comparison with, or notice to 
produce, the original.. The Act does not make the 
press copy primary evidence, except as to dispen
sing with notice to produce, Harrison v. Smith, 
6 W. W. and A’B. (E) 182 ; and see Ryan v. 
Ryan 1 A. J. R. 27.

4. Draft Copies, from which it appears, by
indorsements made upon them, that certain deeds 
have been engrossed and completed, have, after 
the death of the indorser, been held to be good 
secondary evidence of the contents, Waldy v. Gray 
L.R. 20 Eq. 250. *

• 5. By Prints or Photographs, each of which is pri
mary evidence of the contents of the rest, R. v. 
Watson, 2 Stark, 129. But where they are all 
copies of a common original, none of them are 
primary evidence of the original or its contents, 
Nodin v. Murray, 3 Camp 224.

6. By Parol evidence, i.e. by an account of the con
tents, by some one who can swear positively to the 
contents of the original, upon proof that the 
original cannot be found after sufficient search 
made, or if in the’hands of the opposite party after 
notice to produce, Gather cole v. Miall, 15 M. and 
W. 319.
Where a party held a copy of an original which was 
not produced, it wras decided that he was not obliged
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to produce the copy, but that he might give oral 
evidence of the original, Broum v. Woodman, 6 
C. and P.206.

CRIMINAL MATTERS.

Secondary evidence may be given, in criminal matters, 
of letters and documents which are proved to have been lost 
or destroyed, Rex v. Chadwick, 6 C. & P. 181, R. v. 
Milnes, 2 F. F. 10; R. Wilson, 14 Cox, C.C. 4—or 
where a third party refuses to produce them. Where a 
prisoner had obtained an Acceptance from the prosecutor on 
a false pretence, and it was. in the hands of a third person, 
who had been subpcenad to produce it, and had not done so, 
it was argued for the prisoner that it was incumbent on the 
prosecutor to produce it, and for the Crown, that the person 
who had it, having been snbpamad to produce it and having 
refused to do so, parol evidence might be given of its con
tents. Had it been in the prisoner’s possession such 
evidence would he admissible, as a prisoner cannot be 
compelled, or even legally required, to produce evidence 
against himself. The 12 Judges found unanimously that 
the parol evidence had been properly received. Rex v. 
Aickles, Leach, 272.

In Le Marcliand's case, Leach, 272 n., defendant had 
written several letters to one C. a witness at the trial. C 
became bankrupt, and the letters came again into defendant’s 
possession. The Solicitor for the Crown contrived to take 
copies of the letters, and, on defendant’s refusal to produce 
the originals, the copies were admitted.

On an indictment for Arson, on the prosecution of an 
Insurance Company, their books are not evidence of the 
Insurance without notice to produce the Policy, Rex v. Doran, 
1 Esp. 127, and the nature of the proceedings does not give 
notice to the prisoner to produce the Policy so as to dispense 
with actual notice, R. v. Kitson, G Cox, C.C. 159.



SECONDARY EVIDENCE OF DOCUMENTS. 31

On an indictment for Burglary, one of the articles stolen 
was a ring, which was described by the prosecution, and 
proved to have had an inscription on it, and to be like the 
one produced ; one. of the prisoners was proved to have 
shown, soon after the burglary, a ring which was described 
as like the one produced, and to have had an inscription on 
it. No notice to produce had been given, and it was held 
that the contents of the inscription could not be given, R. 
v. Farr, 4 F. k F. 396.

On an Indictment for Perjury, charged to have been com
mitted in a written Information, the Information must be 
produced, or its loss or destruction proved, before 
secondary evidence of its contents can be given at the trial, 
R. v. Dillon, 14 C.C. 4.

On an Indictment for Uttering a forged deed, where the 
deed had been produced by the prisoner’s Attorney on the 
trial of ejectment, and was, after the trial, returned to the 
Attorney. Held, that if the prisoner did not produce the 
deed, having received notice to do so, secondary evidence 
might be given, without calling the Attorney to prove what 
lie had done with it, Rex v. Hunter, 4 C. & P. 128.

In R. v. O’Connor, A.R., 28th Nov., 1859, where a 
prisoner had been found guilty of Larceny of a valuable 
security, it appeared in evidence that an instrument in 
writing had been lodged contemporaneously with the 
delivery of the valuable security —on a case reserved it was 
held that this instrument ought to have been produced at 
the trial by the Crown, as it might have been a direction of 
a sort exonerating the prisoner.

In R. v. Wright, 4 W.W. k A’B. (L) 243, on conviction 
for Forgery of a cheque, upon the evidence of a Bank 
Inspector that no such person as the alleged drawer of 
the cheque had any account at the Bank, his knowledge 
being derived solely from searching the Bank Books, which



32 SECONDARY EVIDENCE OF DOCUMENTS.

were not produced, it was contended that the books should 
have been produced, as the primary and best evidence of the 
fact, it was held that the evidence was admissible, fol
lowing .Rexv. Backler, and Rex v. Brannan, 5 C. & P. 118, 
and 6 C. k P. 326, where such evidence was held sufficient to 
call upon the prisoner to show that there was in fact such a 
person having an account at the Bank, and, in the absence 
of such proof, sufficient of itself for the Jury.



CHAPTER V.
PROOF BY DEED OR WRITING.

There are certain transactions which can only be proved 
by deed, (i.e. instrument under seal), or by writing.

1. DEEDS.

1. By The Real Property Statute 1864, s. 176, grants, (i.e.
conveyances), partitions, exchanges, leases required by 
law to be in writing, assignments and surrenders of 
any interest in land, are declared void unless made by 
deed. Where a party seeks to prove his title, and 
tenders, in evidence, a grant from a third person to 
himself, it should be received, though the title of the 
person conveying is not yet established in evidence, 
Slack v. Terry 5 A.L.T. 167. .

2. By The Landlord and Tenant Statute 1864, s. 4, all 
leases, which are not put into writing and signed by 
the party creating or making the same, are to have 
the effect of leases at will only, except leases for not 
exceeding 3 years, where the rent amounts to two- 
thirds of the full improved value, so that a parol lease 
for not exceeding 3 years, at a rent of not less than two- 
thirds of the full improved value, is valid as a lease ; so 
also is a parol lease for less than 3 years, with a right 
in the lessee, at his option, to prolong it to a period 
exceeding 3 years, Hand v. Hall, L.R. 2 Ex. D. 355 ; 
but by s. 107 of The Instruments, etc., Statute 1864, no 
action may be brought upon an agreement for a 
lease, unless the agreement be in writing and signed by 
the party to be charged, or his agent; A parol lease, 
however, for more than one year, the terms of which 
are clear, will, if coupled with acts of part perform
ance, be specifically enforced.
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By s. 176 of The Real Property Statute 1864, leases, which 
are required by law to be in writing, are declared void, 
unless made by deed, therefore a lease for more than 3 
years, or for a less term, if the rent be less than 
two-thirds of the full improved value, must he by deed. 
But an agreement in writing for a lease, however

* long, is valid, and, since the Judicature Act 1883, will, 
if all the terms are clearly defined, and if it he for more 
than one year, be specifically enforced, and confer th 3 same 
rights as a lease by deed, Walsh v. Lonsdale, '21 Ch. 
D. 9, but, Lely in the 13th Ed. of Woodfall, throws 
some doubt on this decision, though it has been since 
approved.
When possession is taken under an instrument, which 
purports to be a lease, but which, not being under seal, 
is void as a lease, a tenancy is created from year to 
year on the terms of the instrument, and the 
instrument itself will, if it contain words which 
can be construed as an agreement to accept and sign a 
lease, operate and be held by the Courts as an agree
ment for a lease, but if the instrument contain only 
words of present demise, and no reference to any lease 
to be subsequently drawn up between the parties, it 
would probably not be enforced as an agreement for a 
lease. An agreement which is collateral to and outside 
an agreement for a lease need not be in writing, but a 
parol agreement, which varies a written agreement for a 
lease, will not be admitted.
All leases, registered under the Transfer of Land, 
Statute, have the effect of deeds.

3. Contracts by and with Corporations must, as a rule, be 
under the corporate seal, Arnold v. Mayor of Poole, 
4 M. & G. 860. This was the “ ancient principle of 
the Common Law,” but a large number of exceptions 
have been made to it of late years, e.g. minor contracts,
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matters of convenience or necessity, and contracts con
nected with the objects for which the corporation was 
established, may be proved, without the seal, Henderson 
v, A. R. M. aKJt. X. Co., 5 E. and B. 409.

4. The discharge of a debt by payment of a smaller sum 
being looked upon as a gratuitous promise, or nudum 
pactum, must be evidenced by deed, even where the 
creditor accepts, or agrees to accept, the smaller sum in 
full, unless there is some additional consideration given, 
Beer v. Foakes, 154 L.J.Q.B. 130, where Mrs. Beer ob
tained a judgment against Dr. Foakes for £2,090, upon 
an agreement which was made not under seal, whereby, 
on Dr. Foakes paying L500 down and LI50 every six 
months until the L2,090 had been paid and satisfied, 
Mrs Beer agreed to take no further proceedings. The 
L2,090 was paid, but Mrs. Beer claimed and recovered 
interest in addition. In this case J.J. Williams and 
Matthew expressed their unqualified disapproval of the 
doctrine, but the House of Lords upheld it, and it will 
continue to be the law until the Legislature alters it, by 
making it possible to release a debt, or part of a debt, 
by any writing, and not to require a deed because a 
deed was necessary when our ancestors were unable to 
write their names, or, instead of w'riting their names, 
made the sign of the Cross, or sealed a document with 
a ring or sword hilt.
As to whether the receipt of an negociable instrument 
for a lesser sum is a good answer to an action for a 
larger sum, and in what cases, see 6 A.L.T., 177.

5. The Sale of Ships, i.e. all vessels not propelled by oars, 
must be evidenced by deed, and duly attested, 17 and 
18 Vic. c. 104

6. By Part VII of The Instruments, etc., Statute, 1864, 
every Bill of Sale, or a true copy thereof, and of every
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attestation thereof, (ifany), must be registered in manner 
provided by that Act, and the amending Acts of 1865 
and 1876.

7. By Part IX of the same statute, Warrants of Attorney,, 
and cognovits actionem,. must be executed in the presence* 
of an attorney.

8. By Part X of the same statute, Corporations, or Com
panies Incorporated by Royal Charter, or Special Act,, 
may appoint agents by power of attorney under seal.
If the handwriting to a deed is proved, or if a document 
appears to have been signed and attested, it will be 
presumed that it was sealed and delivered, whether any 
impression of a seal appears on it or not, In re Sandi- 
lands, 6 L.R.C.P. 411.
An Agent to execute a Deed must be authorized by deed, 
except in the case of persons jointly interested, one of 
whom signs for another in the other’s presence, Ball 
n. Dunsterville, 4 T. R. 313.

2. WRITINGS.

There are numerous transactions which must be proved,, 
not necessarily by deed, but by writing.

1. Contracts for the Sale of Land ; by “ The Instruments 
etc., Statute, 1864,” s. 107, no action shall be brought 
whereby to charge any person upon any contract or 
sale of land, unless the agreement upon which such 
action shall be brought, or some memorandum or 
note thereof, shall be in writing, and signed by the 
person to be charged therewith, or some other person 
thereunto by him lawfully authorized, and by Act No. 
972 (Viet.), amending the former Act, no action 
shall be brought upon any contract, or sale of lands, or 
any interest concerning them, if the agreement or 
memorandum or note thereof, on which such action
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shall be brought, be signed by any person other than 
the party to be charged therewith, unless such person 
so signing be thereunto lawfully authorized in writing 
signed by the party to be so charged.
This wholesome enactment abolishes the distinction 
between the signature of an agent “ on behalf of a 

■ vendor*, ” which is not admissible in evidence, 
Potter v. Du field, L.R. 18 Eq., 4, and the signature of 

,an agent “ on behalf of a proprietorf which is 
admissible, Sale v. Lambert, L.R., 18 Eq. 1, and should 
prove a useful measure.
As regards agreements under s. 107, the following notes 
jmay be found useful.

(1) The written agreement must show all the ma
terial terms of the contract; i.e. the names of the 
parties, a description offthe property, from which it 
can be identified, the consideration, and in the case 
of a lease, the date of the commencement, and the 
length of the term. Parol evidence is not admis
sible, except to identify the subject matter of the 
contract, or to supplement an imperfect description ; 
there cannot be “ a description in writing which will 
‘1 shut out all controversy, even with the help of a 
“ map f per Jessell, M.R., Shardlow v. Cotterell, 20 
Oh. D. 90.
By s. 47 of The Transfer of Land Statute 1885, after 
a subdivision of land, and deposit of Plan under s. 
134, the numbers of the allotments marked on 
such Plan are to be a sufficient description for 
the purpose of dealing therewith.

(2) The agreement may consist of several connected 
papers, but the references to each other must be 
unmistakeable, unless they are all signed by the 
party to be charged, Verlander v. Gott, T. & R. 352.

(3) Letters and telegrams, (if properly identified),
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may be read together to constitute a contract* 
Coupland v. Arrowsmith, 18 L.T. N.S. 755 ; Good
win v. Francis, 5 L.R. O.P. 121.

(4) The whole of each letter must be read, and the 
Court will not go out of the way to make a con
tract, if one is not clearly established from the 
letters, Nesham v. Selby, L.R. 13 Eq. 191.

‘ (5) The memorandum need only be signed by the
party to be charged. If so signed it is good 
against him, though not against the other party, 
but when signed by one party, and acted on, or 
acquiesced in, by the other, it is a memorandum 
sufficient to charge the party signing, Beuss v. 
Picklesy L.R. 1 Ex. 342. “ Where a contract or
“note exists, which binds one party, any subse- 
“ quent note in writing, signed by the other, is 
“sufficient to bind him, provided it contains in 
“ itself the terms of the contract, or refers to any 
u writing which contains them,” Dobell v. Hutchin
son, 3 Ad. & E. 355.

(6) The signature may be in pencil, printed,, 
stamped, or signified by a mark, Baker v. 
Denning, 8 A. and E. 94.

(7) In some cases a contract relating to land 
may be good without writing, notwithstanding 
the statute, or, as it is said, “ taken out of 
the statute,” as where a verbal purchaser 
lias entered on the land and made improvements 
on it m the character of Owner, acts which, but tor 
his being a purchaser, would amount to trespass ; 
and this, although there be a previous registered 
contract. In White v, Neaylon, on an appeal from 
the Supreme Court of South Australia, in 1884, 
it was held by the Privy Council that a verbal sale 
by A to B, followed by possession and acts of
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ownership by B, should be preferred to a written 
contract entered into between A* and C, which 
was duly registered under the Registration Act, 
No. 8 of 5 Yic. (S.A.), for, said Lord Monkhouse, 
“although a contract of a registerable nature, 
“ which is not registered, cannot convey a title 
“ against a subsequent contract, which is regis- 
“ tered, there is nothing in the mere fact of a con- 
“ tract being registered which should exclude an 
“ equity arising from acts of performance.” This 

' case is somewhat startling, seeing that under most
Registration Acts registered deeds have priority 
according to the date of Registration.

, (8) A contract for the sale of land is, frimd facie a
contract for the sale of the fee simple, Hughes v. 
Parker 8 M. and W. 244.

2. By s. 108 of the same Statute, no contract for the sale 
of any goods (meaning all tangible moveable property, 
wares, merchandize, live and dead stock, and crops 
severed or to be severed from the soil), for the price of 
L10 or upwards, shall be allowed to be good, meaning 
that although there is a valid verbal contract, it is not 
actionable, unless some one or other of the following 
things has happened, namely, either that

(a) The buyer has accepted part of the goods so sold, 
and actually received the same.

(b) Or given something in earnest to bind the bar
gain (i.e., a gift or token by the buyer to the seller, 
now very uncommon), or in part payment.

(c) Or unless some note or memorandum in writing 
of the said bargain has been made, and signed by 
the party to be charged, or his agent lawfully 
thereunto authorised.

And by s. 109 of the same Statute this provision is ex
tended to the sale of goods of the value of L10 and
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upwards, notwithstanding the goods may be intended 
to be delivered at some future time, or may not at the 
time of such contract be actually made, procured or pro
vided, or fit or ready for delivery, or some act may be 
requisite for the making or completing thereof, or 
rendering the same fit for delivery.
The following notes and cases are of constant refer
ence—
Sales by auction are within the Statute, Kenworthy v. 
Schofield, 2 B. and C. 945.
The words “price,” in s. .108, and ‘‘value,”in s. 1.09, are 
to be construed together, and sec. 108 is to be read as 
if it contained the word “ value,” Harman v Reeve, 
25 L. J. C. P. 257.
As soon as one or other of the preliminaries mentioned 
in the Act have been observed, the contract, though not 
previously actionable, becomes actionable, Bailey v 
Sweeting, 9 C.B. N. S. 843
The memorandum required by the Statute may be signed 
by one lawfully thereunto authorised. This authority 
need not, as under the Amending Statute, No. 972, be 
in writing.
When the whole, or part of the agreement, has been reduced 
into writing, the agreement cannot in general be proved 
without producing the writing, which 'must be proved, 
though there has been a part payment, or part acceptance 
and receipt, and this whether the bargain be for goods over 
or under the value of £10. The writing (if any) must 
also be in existence at the time when action brought, 
Bill v. Bament 9 M. and W. 40.
The contract may be proved, as under sec. 107 on the 
sale of land, by writings, which are sufficiently connected, 
so as to form in reality one contract, Rossiter v. Miller, 
3 App. C. 1143.
When, after a correspondence, defendant wrote to the
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plaintiff* offering to purchase at a certain price, adding 
the words “ waiting your reply,” and plaintiff after
wards accepted the offer verbally, it was held to be a 
binding contract, Watts v. Ainsworth, 1 H. and 0. 83. 
But when defendants wrote accepting an offer, and .add
ing that there were some details to be introduced, which 
they would prepare for incorporation in the contract, 
it was held insufficient, Ball v. Bridges 30 L. T. N". S. 
430.
A letter from a purchaser referring to a verbal contract, 
and declining to accept the goods beca%Lse they were 
damaged, is a sufficient memorandum, Bailey v. Sweet
ing (J C. B. N. S. 843. Gibson v. Holland, L. R. 1 
C. P. 1, where Willes, J. said : “ The memorandum need 
not have the character of a contract. The section 
applies to evidence only.” This is an important case, 
as bearing on the point that, although the parties are no 
longer “ ad idem” such letters may form a sufficient 
memorandum of the contract, the intention of the 
parties to abandon the contract, or not, having nothing 
to do with the question whether there is a sufficient 
memorandum of the contract.
Letters between a purchaser and an agent employed by 
him to purchase are sufficient, if they contain the terms 
of the contract, inasmuch as the Statute does not make 
it necessary that the memorandum should be addressed 
to the person who is to have the advantage of it. The 
memorandum is only necessary to evidence the contract, 
not to constitute it, Gibson v. Holland L. R. 1 
C. P. 1.

The names of the parties, or their agents, and 
the consideration, must appear in the agree
ment, which must also sufficiently identify the 
property. Parol evidence is admissible only to 
identify the parties named, or the subject matter of
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the contract. This is not an infringement of the act, 
for in the simplest case there must be some parol evi
dence to apply the document : Sale v. Lambert, L.R. 
18 Eq. 1.
The agreement must show, or it must be capable of being 
collected from it, which party is the seller, but it has 
been held that parol evidence is admissible to prove 
this, Newell v. Radford, L.R. 3 C.P. 52.
Contracts may be signed with the Christian name and 
surname, or with the initials of the Christian name pre
fixed to the surname, Lobb v. Stanley, 5 Q.B. 574, or 
with the surname alone, but not with the initials of 
both names, whether placed at the end or opposite an 
interlineation, Sweet v. Lee, 3 M and G 452 ; and the 
signature may occur at the end of a letter, and before 
the description of the property referred to, for there is 
no rule requiring the signature to be after, or at the end 
of every part of a paper, which it purports to cover. The 
question is one of intention. Gladstone v. Ball, 1 W 
and W (E.) 277, Kniqht v. Crockford, 1 Esp. 190. 
Receipt implies delivery, which may be constructive, as 
by delivering the key of a warehouse, where the goods 
are.
On the other hand, there may be a delivery and receipt 
without acceptance, as where goods of a particular 
description are ordered to be sent by a carrier, the 
buyer must receive them, to see whether they answer 
his orders or not, when the price to be paid depends on 
quantity or quality, for it is no acceptance as long as 
the buyer can consistently object to the goods as not 
answering the order.
So a receipt by a carrier, though sufficient delivery to a 
purchaser, is not an acceptance by him to bind the bar
gain, for the carrier, if he be an agent to receive, is 
clearly not an agent to accept, Benjamin on Sales, 110.
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If the buyer refuses the goods, however frivolous the 
reason, or without any reason, there is no acceptance. 
Again there may be acceptance without receipt, but 
there is no actual receipt until the transitus is ended. 
Camp. 184.
If there is no agreement to the contrary, the vendor, 
before he can bring an action for the price, must have 
delivered the goods, and the purchaser before he can 
sue for non-delivery, must have paid or tendered the 
price, for the vendor has a lien for the price until actual 
possession is taken by the purchaser.
Where goods sold were warehoused at a rent, and the 
purchaser became insolvent, it was held that there was 
no actual delivery, but that the warehouseman had a 
lien, Grice v. Richardson, L.R. .3 App. C. 319.
The marking of goods by a purchaser, or even his putting 
his name on them, will not constitute delivery sufficient 
to deprive the vendor of his lien, Dixon v. Yates. 5 B 
and A. 313.
As regards growing crops, Lord Blackburn says “ In 
“ general, when there is a contract for the sale of goods 
“ in a state not yet fit for delivery, it is considered that 
“ the property is not intended to be transferred to the 
“ purchaser until the seller has done all that he is bound 
“to do to render the goods fit for delivery, (unless a 
“ contrary intention appear), and this rule must apply 
“ when this contract is for the sale of things not yet 
“ rendered into goods, but which are, if the agreement 
“ is pursued, to be rendered into goods. There is no 
“ doubt that such a contract, continuing executory 
“until the subject matter of the sales is converted into 
“ goods, is a contract concerning the sale of goods, and 
“ not a contract for the sale of an interest in land.” 
Blackburn on Sale, 2nd Ed. p. 8. As to Agricultural 
Fixtures, where they have been erected with the
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landlord’s written consent, they may, by s. 48 of the 
Landlord & Tenant StatiUe, be removed on giving a 
month’s notice, during which time the landlord may 
exercise a right of pre. emption. Otherwise it would 
appear to be a question of intention, the presumption 
being in favor of an intention to incorporate with the 
land, Ramsden v. Dyson, L.R. 1 E & J. App. 129 ; 
but not in case of Trade Fixtures, R. v. Lee L.R. 
1 Q.B.D. 256.
Novation is where a third party undertakes the lia 
bility of a contract, and is accepted by the creditor in 
substitution for the original contractor.
A Bill or Note is part payment, and the debt is pro tanto 
suspended, until it is paid or dishonoured, Chamberlyn 
v. Delarvie, 2 Wils 253.

3. By s. 107 of the same Statute, no action shall be 
brought upon any special promise to answer for the 
debt, default, or miscarriage of another, i.e. for debts 
<fec., for which the party guaranteed remains himself 
also liable, unless the agreement, upon which such 
action shall be brought, shall be in writing and signed 
by the party to be charged therewith, or some other 
person thereunto by him lawfully authorised.

(1) In regard to such promises, by sec. 53 of the 
same Act, the consideration for the promise need 
not appear in writing, or by necessary inference

. from a written document.

(2) The consideration must be new, and executory, 
except when it is the embodiment of verbal terms 
on which the contract has been executed, and 
the guarantee subsequently given in writing, 
Eastwood v Kenyon, 11 A. and E. 446.

(3) It is the essence of the promise that the original 
debtor should continue liable. If his liability is
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extinguished, and the surety be the only party 
liable, his liability need not be evidenced by 
writing. If A goes into a shop with B, and says 
to C, the shopkeeper, “ Supply goods to B and 
“if die does not pay for them I will,” it is a 
guarantee. But if A goes into a shop with B, and 
says to C, “ Supply goods to C and charge me with 
them,” it is a direct sale to A, and the contract 
need not be in writing, unless it comes under s. 108 
of The Instruments etc. Stat. 1864. Further, the 
promise to pay the debt of another needs only to 
be proved by writing, when the promise is given 
to the original creditor, and not when it is given 
to the debtor, or to a third person, that the 
promisor will be answerable to the creditor, 
Eastwood v. Kenyon, sup.

(4) Therefore a promise to indemnify is not within 
the Statute, Wildes v Ducllow, 28 W. R. 435.
A verbal promise by the Chairman of a Local Board 
of Health, to see a contractor paid for certain 
work, was held not to be within the Statute, 
Lakeman v Mount Stephen, L.R. 7 H.L. 17.

(5) As the consideration need not appear on the face 
of the promise, parol evidence is admissible to 
prove the consideration, but it is inadmissible to 
prove the promise, Holmes v Mitchell, 7 C.B. N.S. 
361.

(6) A promise may be made out from different instru
ments, provided they are connected “per se,” i.e., 
without the necessity of parol evidence to connect 
them, Boy dell v Drummond, 11 East. 142.

(7) The names of both parties must appear on the guar
antee ; if it does not contain the name of the 
person to whom it is intended to be given it cannot
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be enforced, though duly signed by the party to be 
charged. Williams v Lake, 2 E & E 349.

(8) Whether the words do or do not amount to a 
promise, and whether A or B is made the debtor 
by the promise, are questions for the Court,

. Lakeman v. Mountstephen, L.R. 7 H. L. 17

(9) A surety may be discharged in many ways, e.y., 
by fraudulent misrepresentation, by failure of a 
co-security to execute, by the creditor's connivance 
at the principal's default, bv non performance of

. conditions by the creditor, by disci large of the 
principal, or bv an alteration in the contract 
between the creditor and the principal,and by sec. 
54 of The Instruments* and Securities Statute, if 
the promise be given to or for a firm, it will 
cease upon a change in the firm, except in special 
cases.

4. By s. 107 of the same statute, “ no action shall be 
brought whereby to charge an Executor or Adminis
trator upon any special promise to answer damages out 
of his own estate, unless the agreement, upon which 
such action shall be brought, or some memorandum or 
note thereof, shall be in writing, and signed by the 
party to he charged therewith, or some person there
unto by him lawfully authorized.
If an executor indorse a Bill without restricting 
his liability, as by indorsing sans recours, or expressly 
in his representative character, he will be under a per
sonal liability ; and, although promises by executors 
must be in writing and signed, there must be a valuable 
consideration for the promise..

5. By the same section no action shall be brought whereby 
to charge any person upon any agreement in con
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sideration of marriage, unless the same formalities be 
observed.

This does not extend to, or mean, promises to marry, Cock 
v. Baker, 1 Str. 34 ; but contracts for the doing of 
collateral acts, in consideration of marriage, as in the 
case of a promise made by a father to give a . marriage 
portion with his daughter ; or by a man to make a set
tlement on his intended wife, must be in writing.

6. By the same section, no action shall be brought whereby 
to charge any person upon any agreement that is not to 
be performed within one year from the making thereof, 
unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be 
in writing, etc.

These are contracts, which cannot possibly be 
performed within the year, and not those which may 
or may not, according to circumstances, be performed 
within the year, e.g. an action will lie on a verbal 
agreement, in consideration of one guinea then paid, to 
repay a certain sum on the promisor’s wredding day, 
there being nothing to render the contract incapable 
of performance within the year, Peter v. Compton, 
Skinner, 353 ; or a verbal promise that the promisor’s 
executors should pay ,£10,000, Wells v. Horton, 4 
Bing. 40 ; to maintain a child so long as the defendant 
should think proper, Souch v Straivbridge 2 C.B. 808 ; 
or during its life, Murphy v. Sullivan 14 W.B. 407 : 
but when the child was known to be 5 years old, and 
the contract was to keep the child until she could do 
for herself, it was held that it must be in writing, being 
a contract not to be performed within the year.

A contract for the hire of a carriage for 5 years deter min- 
able at any time on payment of a year’s hire is within
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the Statute and must be in writing, Birch v. Karl of 
Liverpool, 9 B and C. 392.
So must a contract for a year’s service to commence at a 
day subsequent to the making of the contract, Brace
girdle v. Heald 1 B. and A. 722, (unless perhaps it is to 
commence the following day, Britain v. Rossiter, 11 

^ Q.B. 123).
So also must a contract for the payment of an annuity, 
though it mav be determined within the year by the 
death of the annuitant, Sweet v. Lee, 3 M Jc Gr 
452 ; or a contract for more than a year’s service though 
it may be determined within the year by death, (Brand 
v. Richmond, 2 C.B. 835, or by notice, Expte Acra- 
man, 31 L T. ch. 741.
An agreement, however, is not within the Statute, and 
need not be in writing, where all that has to be done by 
one of the parties is to be done within the year. Where 
the defendant was tenant to the plaintiff under a lease 
for 20 years, and in consideration of the plaintiff laying 
out £50 in alterations forthwith, the defendant pro
mised to pay an additional £5 a year during the re
mainder of the term, the Court held that the agree
ment was not within the Statute, Donnellan v. Read, 
3 B and Ad. 899. “ In the case of a parol sale
“ of goods it often happens that they are not to be 
“ paid for in full till after the expiration of a longer 
“period than a year; and surely the law would not 
“ sanction a defence on that ground, when the buyer 
“ had had the full benefit of the goods on his part,’’ 
per Littledale, J. This case was confirmed by Miles v. 
Nev) Zealand Co., 32 Ch. 1) 206.

7. By Part VI of the same Statute, no action shall be 
brought upon any guarantee, i.e. a representation or 
assurance, made or given concerning the character, 
credit, ability, trade or dealings, of any other person, to
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the intent that such other person may obtain money, 
credit, or goods thereupon, unless such representation 
or assurance be made in writing and signed by the party 
to be charged therewith, Lyde v. Barnard. 1 M, and 
W. 101 ; Pasley v. Freeman, 3 T R 53.

8. By s. 110 of the same Statute, inactions grounded on 
simple contract, no acknowledgment or promise by words 
only shall be deemed sufficient evidence of a new or con
tinuing contract, whereby to take any case out of the 
Statute of Limitations, or to deprive any party of the 
benefit thereof, unless such acknowledgment or promise 
shall be made or contained by or in some writing to be 
signed by the party chargeable thereby, or by the agent 
of the party chargeable thereby duly authorised etc, and 
where there are two or more joint contractors, or execu
tors or administrators of any contractor, one shall not 
lose the benefit of the Act, so as to be chargeable by 
reason only of any written acknowledgment or promise 
made and signed by any other or others of them, pro
vided that nothing contained in the act is to either take 
away or lessen the effect of any payment of any princi
pal or interest, and by the Common Law Procedure 
StatictelSQb, (Yic.) s. 406, payment by one of two such 
joint debtors will not prevent the Statute of Limita 
tions running in favor of the other, (unless it appears 
that the other has either authorised or adopted it, as a 
payment by himself as well as by his co-debtors.) 
Co-partner3 are presumed, however, in the absence of 
proof to the contrary, to have authority to make pay
ments on account of debts due by the firm, so as to 
take the debt out of the Statute, Goodwin v Parton, 42 
L. J. 568 ; and in Watson v Woodman, L.R. 20 Eq. 721, 
a partner was held to be an agent to make such a pay
ment, but that a dissolution of partnership revokes 
the agency, and a subsequent payment is inoperative
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to charge a former partner. See also Thompson v. 
Waithman, 26, L.J. Ch. 184.
Where the time limited by the statute has commenced 
to run, there must be one of four things to take the 
debt out of the Statute.

1. An unconditional promise to pay in writing.
2. An acknowledgment, from which a promise to 

pay may be implied, such as a request in writing 
for delay, or a suggestion as to the mode of pay
ment, A’Court v. Cross, 3 Bing. 328. A letter 
admitting a balance, without stating the amount, 
will take the case out of the statute, Dickinson v. 
Hatfield, 5 C. and P. 46.
An unqualified admission of an account being open, 
or one which either party is at liberty to examine, 
or expressions with regard to an open account, 
from which the Court can collect a promise to 
pay, implies a promise to pay. Banner v. 
Berridge, 18 Ch. D. 254.
A letter, the fair effect of which was that the writer 
was not certain that the debt was owing, and that 
he would have the matter examined into, is not a 
sufficient acknowledgment, though it contains ex
pressions of regret that the debt should have been 
so long unpaid, Collinson v. Margeson, 27 L.J. 
Ex. 305.
A letter written without prejudice will not take the 
case out of the Statute, not being a new contract, 
but merely an offer, which if not simply accepted 
by the creditor, is not intended to have any effect 
at all, River Str. Co. v. Mitchell, 6 L.R. Ch. 822.

3. A conditional promise, and evidence that the 
condition has been performed, River Str. Co. v. 
Mitchell.
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4-. Payment on account of a larger sum, and appro
priated, with the debtor’s consent, as part payment 
thereof.

.9. By s. 112 of the same Statute, no action shall be 
maintained whereby to charge any person upon any 
promise made after full age to pay any debt contracted 
during infancy, or upon any ratification, after full age,, 
of any promise or simple contract made during infancy, 
unless such promise or ratification shall be made by some 
writing signed by the party to be charged therewith. 
This promise cannot be signed by an agent. It is not 
essential that it should be dated, or state the amount 
of the debt, the name of the creditor, or of the party to 
whom the promise is made. Parol evidence may be 
given of these particulars.
By the Imperial Act, 87 and 38 Vic. c. 62, (1874), 
Infants Relief Act, no action may now be brought to 
charge any person upon any promise made after full 
age in respect of debts incurred during infancy, other 
than contracts for necessaries, but this Act has not 
been adopted in Victoria, or South Australia, local 
legislation therefore remaining the same as prior to 1874 
in England.

10. By s. 270 of the Common Law Procedure Act, 1865, 
an Award, made under the clauses of that Act, must be 
underhand. Of course if the reference requires that 
the award should be under seal, then it must be by deed. 
A parol award would be useless for any purpose.

11. Declarations of Trust ought to be in writing ; “ It is 
“ not required” said Lord Alvanley, “ that Trusts should 
“be created by writing, only that they should be mani- 
“ fested and proved by writing,” meaning that there 
should be evidence in writing proving that there was 
such a Trust, and what it was, Foster v. Hall, 3 Yes. 707
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12. By s. 72 of The Landlord and Tenant Statute, 1864,. 
all Distress Warrants must be in writing and signed 
by the landlord, or his attorney or agent. It is sufficient 
if the agent write the landlord’s name in the body of the 
warrant, Nicol v. Brasher, 9 V.L.R. (L.) 270.

13. Assignments of debts from one to another, (sometimes 
* called “ Orders”), to be valid, must be in writing, and,.

to be effectual in law, express notice thereof must be 
given to the debtor, Judicature Act, 1883 s. 9, subsec. 
6. They must also be absolute, and not by way of 
charge only. The debtor’s consent is not required, but 
they are subject to all equities affecting them.

14. It is unnecessary to state that all Wills must be in 
writing and in conformity with the Act.
Where a Statute requires signature to an instrument, it is 
satisfied with the making of a mark by or by authority 
of the signatory, i?, v. Moore, 10 Y.L. R. (L) 322.
It should be borne in mind that, as the law and decisions 
stand at present, in all contracts relating to land, con
tracts for the sale of goods, agreements upon considera
tion of marriage, agreements not to be performed within 
a year, and special promises by executors to answer- 
damages out of their own estate, the consideration must 
appear, expressly or impliedly, in the writing signed by 
the party to be charged.
In America the rule is that the consideration neednotbe 
set forth in writing, but may beproved otherwise, and 
Mr. Pitt-Taylor, p. 872, says that hopes may reasonably 
be entertained that the English Legislature will soon 
entertain similar views.



CHAPTER VI.
HANDWRITING AND ATTESTATION

1. HANDWRITING.

By The Evidence Act, and other Statutes, the signatures 
•of certain officers are to be judicially noted in all Courts, and 
by all persons having authority to receive evidence—pro
vided such signature be attached or appended to any decree, 
order, certificate, affidavit, or other judicial or official 
document.

By s. 54, the signatures of the following are to be so 
noted—

The Governor, Chief Secretary, Judge of the Supreme 
Court, Registrar of the Supreme Court, Commissioner of 
Titles, Registrar General, Assistant Registrar General 
Judge of any County Court, Court of Mines? 
Commissioner of Insolvent Estates in and for any part of 
the Colony, Judge of any Court of Bankruptcy or Insolvency, 
Prothonotary, or Master in Equity.

By s. 215 of u The Beal Property Stat., 1864, the 
Governor-in-Council may from time to time appoint a 
Deputy Registrar General, and all acts done by him are to be 
as effectual is if done by the Registrar General, but the 
Statute does not, in words, provide for judicial notice of the 
Deputy’s signature.

When the Judge of a Distinct Mining Court had merely 
signed his name at the foot of a Winding-up order under 
Act No. 228, s. 31, without describing himself as Judge, it 
was held that the Court might take judicial notice of such 
signature under s. 54 of The Evidence Act, the omission 
of the words, “ Judge of the said Court of Mines, ” in the 
u Inscription being cured by the fact that the original
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Winding-up order was produced to the Magistrate, and the 
Magistrate was bound to take judicial notice of the 
signature, Walter v. Jenkins, 1 Y.L.R. (L) 9.

Handwriting may be proved.

1. By one who has seen the party write, Doe d. Mudd' 
v. Suckermore, 5 A. and E. 730; or by one who has

„ frequently seen a marksman make a mark, or who can 
point out some peculiarity, George v. Surrey, 1 M. and 
W. 516.
A constable, who had only seen a prisoner write once after 
suspicion in reference to the charge, was not admitted 
as a witness, R v. Crouch, 4 Cox C.C. 163.
It was held in Kosminsky v. Schurmann, 7 Y.L.R. (L) 
474, that the signature of a public officer may be 
proved by a person whose knowledge is derived from 
seeing it on many official documents, which he has 
known to be genuine, though he may never have seen 
such officer write.

2. By one who has carried on a correspondence, and had 
other opportunities of becoming acquainted with the 
handwriting in question; and a person is deemed to be 
acquainted with the handwriting when he has at any 
time, even 20 years previously, seen the party write (as 
in Horne Tooke’s case, 25 St. Tr. 71) though at so long a 
distance of time it might be a matter of comment for the 
jury; or by one who has received letters purporting to come 
from a party and has acted on them, Rex v. Slaney, 5 C. 
P. 213, or by one who has received documents purport
ing to be written by the party, in answer to documents 
written by himself, addressed to the party.

3. By comparison of handwriting, s. 56 of The Evi
dence Act provides that comparison of a disputed writ
ing, with any writing proved to the satisfaction of the 
Court to be genuine, shall be permitted to be made by
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witnesses, and such writings, and the evidence of wit
nesses respecting the same may be submitted to the 
Court as evidence of the genuineness, or otherwise, of the 
writing in dispute. Previously it had been held that a 
witness must have acquired sufficient knowledge of the 
hand-writing to be able, without an actual comparison, 
to state his belief on the subject. The disputed writing 
cannot always be produced: as to when the handwrit
ing may be proved, without producing the original 
document, see Sayer v. Glossop, 2 Ex. R. 409, and 
contra, Fitzwalter Peerage Case, 10 Cl. and Fin. 193.

4. By experts, i.e., by persons who have made hand
writing a special study, or whose occupation has made 
them conversant with MSS. of different ages, Newton, 
v. Ricketts, 9 H.L.C. 262.
It may be noted that the proof of handwriting by resem
blance is not of great value, and in criminal cases is of 
little or no value. If the defendant does not disprove 
the writing, a presumption is raised, and slight evi
dence, uncontradicted, becomes cogent proof.

2. ATTESTATION.
The Common Law principle was that, before an attested 

document could be received in evidence, the attesting wit
nesses, or one of them, should be called to prove the execu
tion. This is no longer necessary, either in civil or criminal 
proceedings, except where it is required by some statutory 
or other provision. '

By s. 55 of The Evidence Act, it is not necessary to prove 
by an attesting witness any instrument to the validity of 
which attestation is not requisite, and such instrument may 
be proved by admission or otherwise, as if there had been no 
attesting witness thereto.

If the instrument is one which requires attestation to give 
t validity, the rule is inflexible, the witness must be called,
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or his absence accounted for, and his signature proved, If a 
witness has become blind, or so seriously ill as to be unable 
to attend, a commission can be had to examine him..

By s. 37 of the same Act the attesting witness to the 
execution of any will, codicil, deed, or instrument in writing, 
may prove the signing, sealing, publication, or delivery, by a 
declaration in the form given in the Fifth Schedule to the 
Act.

Attestation is sometimes required to give validity, or 
validity for certain purposes only. This may be in pursuance 
of powers contained in earlier instruments, but it is more 
frequently by force of some Statute; of the latter class are 
Wills, Warrants of Attorney, Bills of Sale of Ships, Agree
ments with Seamen, Protests on Bills, etc.

In the case of Bills of Sale of Chattels, The 
Instruments, etc., Statute s. 56 does not require, as under 
the English Act, that every Bill of Sale shall be attested, 
but that where it is attested, there shall be filed the attes
tation, or a true copy thereof, with an affidavit verify
ing the residence and occupation of the attesting witness, 
Smith v Martin, 3 W.W. & a’B. (L) 35. Also by The 
Evidence Act, s. 37. the attesting witness may verify the 
deed by a statutory declaration, and by s, 55 of the 
same statute the execution may be proved by other evi
dence than that of the attesting witness.

The party, against whom it is sought to prove an instru
ment, to the validity of which attestation is necessary, 
cannot be called for the purpose of getting an ad
mission from him, so long as the attesting witness can be 
called, Whyman v. Garth, 8 Exch. 803.

There are some cases in which the provisions as to the 
proof of attestation are modified or. dispensed with, but in 
no case where a certain mode of proof is required by 
Statute.
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1. Documents which purport to be, or are proved to be, 
more than 30 years old, prove themselves, provided 
they come from what the Judge considers their proper 
place of custody. No custody is improper, if of a 
legitimate or probable origin, or where the documents 
might be reasonably expected to be. The witnesses 
are presumed to be dead.

2. An attesting witness need not be called to prove an 
instrument when the original is withheld by an adverse 
party, who refuses to produce it after notice, Poole v. 
Warren, 8 A. & E. 588.

3. Nor where the adverse party has recognised the 
. authenticity of the instrument by acts in the nature of

estoppel, or claims an interest under it in reference to 
the subject matter of the suit, Collins v. Bayntum, 
1 Q.B. 118.

4. Where the attesting witness is proved to be dead, insane, 
beyond the jurisdiction of the Court, or cannot be found 
after every endeavour to find him, evidence of identity 
and handwriting is sufficient. Nelson v. Whittall, 1 B. 
& Aid. 19. Strict proof of death is required if the 
witness lives abroad, Henley v Phillips, 2 Atk. 48.

5. If all the witnesses are dead, the identity and hand
writing of one of them must be proved, as well as the 
handwriting of the person executing the instrument, 
Adams v. Kerr, 1 B. & P. 360. And this applies to 
cases where the person by whom the instrument was 
executed is himself prepared to testify to the execution, 
R. v. Harrington, 4 M. & S. 353.

6. Where an attesting witness is blind, he may be called 
to give evidence from recollection, Rees v. Williams 1 
De. G. & Sm. 314.
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7. If an attesting witness be called and cannot recollect 
the execution of the instrument, it may be proved 
otherwise, Talbot v. Hodson, 7 Taunt, 251.

8. If an attesting witness be called and denies all know
ledge of the facts, the matter stands as if there had 
been no attesting witness.

9. If the attesting witness, after seeing his signature, 
says he is therefore sure that he saw the deed executed, 
it is sufficient proof though he may add that he has no 
recollection of the facts, Maughan v. Hubbard, 8 B. 
& C. 16.

10. Where an instrument requires to be attested by 
several witnesses it may be proved by calling any one 
of them, Holdfast v. Doiosing, 2 Str. 1254.

11. If, where no attestation is required, the signature,, 
which purports to be in the handwriting of any 
particular person, is proved to be the handwriting 
of that person, and the instrument itself purports 
to be duly executed and attested, the execution and 
attestation need not be proved, although the 
attesting witness be in court, Croughton v Blake, 12 
M. & W., 205. In re Sandilands, 6 L.R. C.P. 411.
As a rule, where the law prescribes forms in evidence,, 
the non-compliance with them is fatal, “non observatd 
forma infertur adnullatio actus.”



CHAPTER VII.

ALTERATIONS IN DOCUMENTS.

Alterations in a deed are presumed, in the absence of all 
evidence relating to them, to have been made before the 
deed was executed, for the reason stated by Cai^bell, C.J., 
in Doe v. Cdtomore, 16, Q.B. 745, that “ a deed cannot be 
“ altered after it is executed, without fraud or wrong ; and 
“ the presumption is against fraud or wrong.” But it is the 
contrary in the case of a will, because it may be altered by 
the testator, without wrong, after it is executed, Doe d. 
Shallcross v. Palmer, 16 Q.B. 747.

If a deed be partly printed and partly written, the written 
words arq .entitled, if there be any reasonable doubt upon the 
meaning of the whole, to have greater weight than the printed 
words, for the printed words may be a general formula, 
Robertson v. French, 4 East. 130.

Pencil alterations in deeds, whether made before or after 
execu tion, would probably, in the absence of strong evidence 
of intention, be disregarded.

There is no presumption as to the time when alterations, 
and interlineations, appearing on the face of writings not 
under seal, were made, except that it is presumed that they 
were so made whilst the making of them would not consti
tute an offence, R. v. Gordon, Dearsley and C. C. 566.

An alteration made in a deed after execution, in no way 
affecting the rights of the parties, or the legal effect of the 
instrument, is immaterial, and will not affect the deed, 
Aldousv. Cornwell, L.R. 3. Q.B. 573, which was an action 
by the payee against the maker of a note, and the alteration
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proved was the addition of the words “ on demand .” 
Eormerly, it would have been otherwise, Bigot’s Case, 11 
Rep.. 26 B., but in Aldousv. Cornwell, the Court of Queen’s 
Bench declined to be bound by the second resolution in 
Bigot’s Case.

An alteration or cancellation, made in a deed by accident 
or mistake, does not affect it, as where the seals were eaten 
by mice, or pulled off by a child; and “if the absence of an 
u intention to cancel be clearly shown, the thing is not 
“ cancelled,” per Maule, J. Bamberger v. The Commercial 
etc., Co., 15 C.B. 693.

An alteration may be either material or immaterial.

A material alteration is one, which, if made before 
execution, would have affected the rights or obligations of 
any person claiming under it, Buff ell v. Bank of England, 
9 Q.B.D. 555.

An immaterial alteration is one which only expresses 
something, which would have been implied as the deed stood 
before the alteration, Sanderson v. Symonds, 1 Brod. & 
B. 426.

“ If a deed shall be afterwards altered in any material 
<c place, either by the party himself that hath the property 
“ of the deed, or by any other, except him that is bound, or 
“ by his order or consent, he shall not take advantage of his 
li own wrong, be the same made with or without his consent, 
“ the deed is become "void. But if the alteration be made 
“ by the party himself that is bound by the deed, or, if a 
“ stranger shall make any such alteration in any part of a 
“ deed not material, thereby the deed is not hurt, but it 
“remaineth good notwithstanding.” Shepp. Touch., 68.

The rule, thus stated, is not greatly modified by modern 
decisions ; the following are cases in which alterations may 
occur, with results as given :—
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1. If a material alteration be made in a deed by the 
party to whom the deed is made, or with his consent 
he cannot set up the deed, or enforce any obligation for 
his benefit contained therein ; and this rule is applicable 
to instruments not under seal, e.g.
A Policy of Insurance altered by the assured, without 
the consent of the underwriters, as to the time of sail
ing., Fairlie v. Christie, 7 Taunt 416.
A deed, registered under s. 192 of The Insolvency Act 
1861, was expressed to be made between the debtor, 
a surety, and scheduled creditors ; at the time of the 
execution no schedule was attached, but one was after
wards added by the debtor ; held that he could not 
afterwards set up the deed., Sellin v. Price, L.R. 2 Ex. 
189.
Alterations to a guarantee by affixing seals to the names

• of the plaintiff and defendant without defendant’s con
sent., Davidson v. Cooper, 11 M. & W. 778 ; on 
appeal, 13 M. & W. 343, in which case Lord Denman 
said “ The party who has to suffer has no right to com- 
“ plain, since there cannot be any alteration except 
•• through fraud or laches on his part.”

2. Eormerly a material alteration, made in a deed by or 
with the consent of the person for whose benefit it was 
intended, would have rendered the deed void, Pigot’s 
case ; but this is not the law now, Aldous v. Cornwell, 
(sup.) An alteration, made by a covenantee for the 
benefit of the covenantor, held immaterial, Darcy &

. Sharp's case, 1 Leon. 282.
But if made fraudulently, by the party who claims under 
it, it will avoid the deed. “ Having fraudulently 
“ destroyed the identity of the instrument, he must 
“ incur the peril of all the consequences,” Sanderson 
v. Symonds, (sup.)

3. A material alteration, made by a stranger, by the rule
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in Pigot’s case, would probably avoid the deed. 
Stephen in his Digest of the Law of Evidence, Art. 89, 
extends this to cases where the alteration was made by 
a stranger whilst the document was in the custody of 
the person producing it, but without his knowledge or 
leave.
•Rut Lord St. Leonards was of opinion that alterations 
made by a stranger do not vitiate the deed, stating the 
true ground of the rule to be the fraud of the party in
terested.
And “it is difficult to understand,” said Baron Alderson, 
“ why an alteration by a stranger should in any case 
“ avoid the deed—unless the alteration goes the length 
“ of making it doubtful what the deed originally was 
“ and what the parties meant,” Hutchins v. Scott, 2 
M. & W. 809.

4. Material alterations made by consent, are ad
missible, provided they do not go so far as to 
substitute a new contract for the old one, French v. 
Patton, 9 East. 351, and alterations made with the 
object of more correctly carrying out the intention of 
the parties, are binding, Bates v. Grabham, Salk. 
444, Cole v. Parkin, 12 East. 471.
And the mere filling up of blanks, after execution, with 
the consent of all parties, does not vitiate the deed. 
When a mortgage was executed with blanks for the 
names of the tenants, the date of the deed, and the date 
of redemption, all of which were subsequently filled in, 
it was held that these being merely formal alterations, 
and made only for the purpose of completing the 
expression of the intention of the parties to the deed, 
already apparent on the face of it, the deed as com
pleted was good, Adsett v. Hives, 33 Beav. 52.
There is a distinction between filling up an immaterial 
blank, and supplying a description, which would be
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wholly wanting but for the addition. When a deed is 
executed pursuant to a contract, a blank being left 
only because the parties were ignorant of the full 
description of the property, the deed, as afterwards 
filled up, is binding ; but if there is no complete con
tract before execution, and the description is wholly 
wanting, so that the deed. passes nothing, the subse 
quent filling up of the blank will not enable it to do so, 
re Barned's Banking Co., L.R. 3 Ch. 105.

5. A deed executed by A purporting to conveyor transfer
property to----- --------, i.e. to nobody, is inoperative as
a deed, Hibblewhite v. McMorine, 6 M. and W. 200.
All the foregoing cases are, however, subject to one 
very important rule, which is thus stated by Lord 
Campbell, C.J., in Agricultural Cattle Insurance 
Co. v Fitzgerald, 16 Q.B, 440:—“ There is no 
“ ground for saying that if a deed is altered in a 
“ material part, it is rendered void from the beginning. 
“ It ceases to have any new operation, and no action 
“ can be brought in respect of any pending obligation 
“ which would have arisen from it had it remained 
“ entire ; but it may be still given in evidence to 
“ prove a right or title created by its having been 
“ executed, or to prove any collateral fact.” Nor does 
it affect the ownership of the property conveyed, West 
v. Steward, 14 M. and W., 47; nor the right to sue in 
an action for rent due on the demise, Lord Ward v. 
Lumley, 5 H. and N., 87 ; the rule, as stated by Baron 
Parke being, tha.t the destructive effect of altering 
applies only when the obligation sought to be enforced 
is by reason of the instrument, E. of Falmouth v. 
Roberts, 9 M. and W., 469.
Neither “ does the cancelling of a deed re-vest the 
property conveyed ”; per Uolroyd, J., in Doe d Ijewis 
v. Bingham, 4 B. and Al. 677.
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6. By The Instruments, (Bills of Exchange) Act, 1883, s. 64, 
where a Bill is materially altered without the assent of all 
parties liable on the bill, the bill is avoided, except as 
against a party who has himself made, authorized, or 
assented to the alteration, and subsequent indorsers, 
provided that where a bill has been materially altered, 
but the alteration is not apparent, and the bill is in the 
hands of a holder in due course, such holder may avail 
himself of the bill as if it had not been altered, and may 
enforce payment of it according to its original tenor, 
Leeds Bank v. Walker, 11 Q.B.D. 84.
And, in particular, the following alterations are ma
terial, namely, any alteration in the date, the sum 
payable, the time of payment, the place of payment, and, 
where a bill has been accepted generally, the addition 
of a place of payment without the acceptor’s assent. 
And by s. 97 (3) the effect of the Stamp Laws is expressly 
preserved.
Two questions therefore arise when any alteration ap
pears. Does the alteration avoid the bill under the 
section, or does it avoid the bill under the Stamp Act.
“ Any alteration seems to me material,” said Brett, 
L. J., “ which would alter the business effect of the in- 
u strument if used for any business purpose, Suffell v. 
Bank of England,, 9 Q.B.D. 555 ; and, it would seem, 
whether the alteration be prejudicial or beneficial, 
Gardner v. Walsh, 5 E. & B. 83.
The following are cases, in which an alteration lias been 
held to be material. The alteration of a number on a 
Bank note, Suffell v. Bank of England, (sup).
Where a particular consideration is substituted for 
the words £< value received,” Knill v. Williams, 10 
East 431 ; where the date of a bill, payable at a fixed 
period after date, is altered, thereby postponing, or 
accelerating, payment, Hirschman v. Budd, L.R. 8 Ex.
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Where a bill, payable 3 months after date is converted 
into a bill payable 3 months after sight. Long v. Moore$ 
3 Ex. p. 155, n.
Where the date of a cheque, or bill, payable on demand, 
is altered, Vance v. Lowtlier, 1 Ex. D. 176.
Where the crossing of a cheque is altered, s. 78.
Where the sum payable is altered, Hamelin v. Bruck, 
9 Q.B. 306.
Where a specified rate of interest is altered, Sutton v. 
Tomer, 7 B. & C. 416.
Where a joint note is converted into a joint and several 
note, Perring v. Hone 4 Bing 28.
Where a new maker is added to a joint and several 
note, Gardner v. Walsh, 5E. & B. 83.
Where the name of a maker of a joint and several note 
is cut off, Mason v. Bradley, 11 M. and W. 590, or 
intentionally erased, Nicholson v. Revill, 4 A. & E. 675. 
Where the place of payment is altered, Tidmorsh v. 
Grover, 1 M. k S. 735, or a place of payment is added 
without the acceptor’s consent, Calvert v. Baker, 4 M. 
& W. 417.
Where the position of the drawer and indorser is 
altered. Saul v. Jones, 28 L. J Q.B. 37.

The following cases on the other hand, show immaterial 
alterations.
Where a bill payable to C. or bearer is converted into a bill 
payable to C. or order, Attwood v. Griffin, 2 C. & P. 368. 
Where an indorsement in blank is converted into a 
special indorsement, s. 34 (4.)
Where an acceptance is altered by consent, by inserting 
place of payment : but note that the addition of the 
words “ there only,” or “ not elsewhere” are necessary 
to a qualified acceptance, s. 19 (2); and see Walter v. 
Cubley, 2 C! & M. 157
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Where the words “ on demand5 are added to a note 
in which no time of payment is expressed, Aldous v 
Cormvell, L.R. 3 Q.B D. 573.
Where a bill, addressed to Brown, Smith, & Co., is 
accepted by them as Brown Co., and the address is 
afterwards altered to make it. correspond with the 
acceptance, Farquhar v. Southey, M. & M. 14.
Where- an erroneous due date is added to a bill, 
Fanshawe v. Feet, 26 L.J. Ex. 314.
There are two cases, however, in which the holder 
of a Bill, which has been avoided by a material 
alteration, can sue on the consideration, in respect of 
which it was negociated to him. (1.) If the bill 
was negociated to him after the alteration was 
made, and he was not privy to the alteration. 
(2.) If the bill was altered while in his custody, or under 
his control, provided that he did not intend to commit 
a fraud by the alteration, and that the party sued 
would not have had any remedy over on the hill, if it 
had not been altered.
If a bill appears to have been altered, or there are 
marks of erasure upon it, the onus of showing that it 
is not thereby avoided is on the party seeking to en
force it, Knight v. Clements, 8 A. & E. 215 ; Cariss v. 
Tatters all, 3 Scott, N.R. 257. A promissory note, as
sumed to have been avoided as a contract by adding the 
name of a maker, may yet be admitted as evidence, 
together with other documents, to sustain an action on 
an account stated Gould v. Coombs, 1 C.B. 543



CHAPTER VIII.

'EXPLANATION AND CONSTRUCTION OF 

DOCUMENTS.

Parol evidence is inadmissible to explain, contradict, or 
•vary, a written instrument. The intention of the parties 
must be gathered from the expression in the writing, and no 
extrinsic evidence is admissible to contradict its plain mean
ing, Smith v. Jersey, 2 Brod. and Bing. 541.

An exception to this ride is the case of an ambiguity, 
which is of two lands, Latent, sometimes called an equivoca
tion, and Patent, or apparent.

1. Where a latent ambiguity exists, parol evidence may be 
..given of the writer’s meaning and intention, as where a man 
gives a legacy to the son of A, and it appears that A has 
more than one son, the ambiguity, being latent until 
discovered. When A has two houses in London, the 
phrase A’s house in London is equivocal, and parol evidence 
is admissible to ascertain which house is meant.

In such cases evidence is admissible to prove which of the 
persons or things so described was intended. Elphinstone, 
in his Interpretation of Deeds, gives these two rules, (1) 
“In all cases of ambiguity,” he says “whether patent or 
“ latent, extrinsic evidence is admissible to ascertain the 

■“ primary meaning of the words, and, until such evidence 
“ is adduced, it is impossible to say whether the instrument 
u is ambiguous or not. (2) Direct evidence of intention is 
“ admissible for the purpose of explaining an equivocation, 
“ that is a latent, but not a patent, ambiguity.”

In adducing such evidence, however, regard is to be had 
to the parties, their class, the times in which they lived, and
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the surrounding circumstances ;and, as regards wills, “ the 
“ grammatical construction, and the ordinary acceptation oF 
“ the words used, with the assistance of such parol evidence 
“ of the surrounding circumstances as is admissible to place 
“ the Court in the position of the testator,” Roddy v. 
Fitzgerald, 6 H.L.C. 876.

Parol evidence is also admissible to explain custom or usage, 
especially between Landlords and Tenants, or Merchants, 
or contracts of an unusual nature; to ascertain the meaning 
of foreign, obsolete, or local expressions ; and if the words 
be technical or scientific, to determine the technical meaning 
thereof, in a matter relating to the act or science to 
which they belong, “but the Court must first be satisfied, 
“from the instrument itself, or from the circumstances of the 
“ case, that the words ought to be construed, not in their 
“popular or primary signification, but according to their 
“secondary intention/' Holt v. Collyer, 16 Ch. D. 720.

“ It has long been settled,” said Baron Parke, in Hutton 
v. Warren, 1 M. & W. 474, “ that in commercial transactions 
“ extrinsic evidence of custom and usage is admissible to 
“ annex incidents to written contracts, in matters with 
“ respect to which they are silent. The same rule has also 
“ been applied to contracts in other transactions of life, in 
“ which known usages have been established and prevailed 
“ and this has been done upon the principle of presumption 
“that in such transactions the parties did not mean to 
“ express in writing the whole of the contract, by which 
“they intended to be bound, but to contract ivith reference 
“ to that known usage.” So in Wigglesworth v. Dallisony 
Dough 201, a tenant was allowed an a way going-crop, though 
there was a formal lease under seal, which was entirely 
silent on the subject.of such a right; and Lord Mansfield 
said the custom did not alter or contradict the lease, but
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only added something to it. In Tucker v. Linger, 8 App. 
Ca. 508, evidence was admitted as to meaning of “ Mines 
and Minerals <fcc, ,

In Humfrey v. Dale, E.B. & E., 1004, it was decided that 
the admission of evidence of usage, in the case of a contract 
required by the Statute of Frauds to be in writing, is not a 
contravention of the Statute. It is a custom in the iron 
trade that a manufacturer, contracting to supply certain 
articles, must supply them of his oum manufacture, Johnson 
v. Raylton, 7 Q.B.D. 138. Evidence was received in 
Hutchinson v. Boivker, 5 M. and W. 535, that good barley 
and fine barley meant, in commercial usage, different 
things; in Smith v. Wilson, 2 B. and Ad. 721, that 1000 
Rabbits, in a particular district, means 1200 ; in Spicer v. 
Cooper, 1 Q.B.D. 424, that, in the hop trade, t£ hops at 100s. 
means “ hops at 100s. a cwt.;” in Moore v Campbell, 
and in Alcock v. Lewis,.. 1 Cab. and El., to show the mean
ing of the word “ about ”/ in Gorrissen v. Perrin, 2 C.B.N.S. 
681, the meaning of “ Bales ;” in Mumford v. Gething, 7 
C.B.N.S. 305, the meaning of the same ground among 
Commercial travellers; in Evans v. Pratt, 3 Mau. and Gr. 
759, the meaning of “ across country” in sporting circles ; 
and in Daintree v, Hutchinson, 10 M. and W. 85, the 
meaning of “ P.P.” among bookmakers ; Evidence has also 
been admitted to show that servants in particular trades 
should have certain holidays ; that actors should be paid 
while the theatre is open, &c. There are also general 
customs of merchants which, having received the sanction 
of legal decisions, have become a portion of the unwritten 
law, or law merchant, of which the principal part have 
reference to bills, notes, and other negcciable securities.

2. On the other hand, although parol, or extrinsic, 
evidence is admissible to explain the primary meaning of 
the terms used, no direct evidence is admissible in the case
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of a patent or apparent ambiguity, as when a man gives his. 
house to one of the sons of A, and it appears that A has 
more than one son, and the grantor does not describe which,, 
the gift is void for uncertainty.

1 Where a bill is expressed in figures to be drawn for a 
different sum from that expressed in words, the sum denoted 
in the words is the sum payable ; s. 9 (2).

Parol, or extrinsic, evidence is always admissible to show 
that an instrument is not binding on the parties, on any of 
the following grounds, viz., Mistake, Illegality, Fraud, 
Misrepresentation, Intimidation, Undue influence, Infancy,. 
Lunacy, or Coverture; want of, or failure in the consideration, 
or delivery subject to a condition, as in the case of an 
escrow.

In any of the events, or for any of the purposes above- 
mentioned, evidence can only be adduced to show, either 
that the instrument ought not to be interpreted at all, or 
that one of the parties thereto is entitled to some judgment 
or order in the nature of relief, and not for the purpose of 
contradicting, or varying the instrument, Driff v. Parker 
L.R. 5 Eq. 131

1. As regards Illegality, it may be noted that an illegal 
consideration, or one of several illegal considerations, will 
render the whole contract void, whereas if the consideration 
be good, and some only of the promises be bad, the illegality 
of those which are bad does not affect those which are legal 
the promises being severable, the considerations not.

Where an agreement is void for want of consideration, a. 
Bill given on account of it is void also, as between the 
immediate parties, but if the Bill comes into the hands of a 
bond fide indorsee for value without notice he will not be. 
affected.
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But if the consideration is illegal, the indorsee for value 
must show that he received it for value, and this may be 
rebutted by evidence that he knew of the stain upon it, 
Fitch v. Jones, 14 L.J.Q.B. 293.

2. As regards Mistake, Lord Blackburn points out a dis
tinction between those cases, where there is in fact a con
tract of sale, and those cases where there is an intention to 
contract, but no contract is in fact entered into, in con
sequence of a misunderstanding as to the thing sold, or as. 
to the person with whom the contract is made, 2nd ed., 
165.

If a given description applies equally to either of two 
things, of which one party means one and the other party 
means the other, there is no contract : as where there were 
two vessels, each named the “ Peerless,” to arrive with, 
cotton, and the vendor had cotton in each, differing con
siderably in value, and vendor and purchaser each meant a 
different ship, Raffles v. Wichelhans, 2 H. and C. 906.

Of the other class of mistake, a leading case is Cundy v. 
Lindsay, 3 Ap. Cas. 459. where, by a fraud, goods were 
obtained by one Blenkarn, from Lindsay & Co., as if for 
a firm called Blenkiron h Co.; Blenkarn disposed of the 
goods to Messrs. Cundy, who were entirely ignorant of the 
fraud; it was held that there was no contract with 
Blenkarn, who had no title which he could transfer to the 
purchaser, that there was no intention on the part of 
Lindsay & Co., to pass the property to Blenkarn, and that 
the vendors could recover them from Cundy & Co., in an 
action of Trover.

Another class of mistake is, where one of the parties is 
aware of it, and the other is not. In Smith v. Hughes, 6 
L.R.Q.B. 597, it was held per Cockburn, C.J., that the 
passive acquiescence of a vendor in the self-deception of a
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buyer does not entitle the latter to avoid the contract :—per 
Blackburn, J., that there is no legal obligation on a vendor 
to inform a purchaser that the latter is under a mistake 
not induced by the act of the vendor :—per Hannen, J., 
that, in order to relieve a buyer from liability, it is neces
sary to find, not only that the vendor believed the buyer to 
believe that he was buying what he intended to buy, but 
that the vendor believed the buyer to believe that lie, the 
vendor, was contracting to sell what the buyer intended to 
buy. The difference, said Cockburn, C. J., is the same as 
that between buying a horse believed to be sound, and 
buying one believed to be warranted sound.

3. Contracts which are voidable, on the ground of Mis
representation only, are good, and all dealings under them 
valid, until rescission. This right is that of the party 
injured only, and is subject to any dealings which may have 
taken place. It also applies to the whole contract, and 
notice of rescission must be given to the other party. It is 
also well established that, notwithstanding s. 107 of The 
Instruments dee. Statute, a contract in writing for the sale 
of land may be rescinded by parol, Goman v. Salisbury, 1 
Vern. 240 ; but the rescission must be as clear as the con
tract, and the Court will not “act upon less,” Carolan v. 
Brabazon, 3 J. and Lat. 200.

4. In addition to the principal contract the parties may 
make a collateral, or subsidiary contract, sometimes called 
a warranty, sometimes a condition. Such a contract 
may be established as to any matter on which the original 
contract is silent, (provided it is not invalid under the 
Statute of Frauds, or otherwise, or inconsistent with the 
circumstances of the case), or as showing that the parties 
did not intend the original to be the final and complete 
settlement qf the transaction, Morgan v. Griffith, (The
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“ Rabbit ” case), L.II. 6 Ex. 70; Lindley v. Lacey, (The 
“Acceptance” case), 17 C.B. N.S. 578.

The collateral contract must be altogether distinct, and 
independent of the written contract; Clough v. Rozap, 14 
V.L.R. 70; There the plaintiff, in company witli the 
defendant and his agent, inspected certain sheep with a view 
of purchase, and, during such inspection said, “ These sheep 
will suit me if you guarantee that they will not lamb 
before the second week in April.” The defendant said he 
would guarantee this. Subsequently, a price having been 
agreed on, the plaintiff and the defendant’s agent drew up 
an agreement, containing a description of the sheep, the 
price, the mode of payment, and the names of the parties, 
but it did not contain any warranty. This document was 
signed by the plaintiff. He afterwards sued for a breach of 
the warranty mentioned in the conversation upon the 
inspection. It was held that the written document consti
tuted the whole contract between the parties, and that 
evidence of the verbal agreement as to the warranty 
was not admissible.

It was contended for the plaintiff that there had been a 
breach of a condition, and a warranty ; that there had been 
no contract in writing for the sale of the sheep, but only a 
note or memorandum which did not contain the whole of 
the agreement; or, in the* alternative, that there was a 
distinct collateral agreement, by which the defendant 
bound himself, as a condition of the contract, that the sheep 
would not lamb until the second week in April. “ There is 
nothing,” said Higinhot-ham, C.J., “to indicate that the 
“ plaintiff intended to insist upon the warranty from the 
“ defendant, that the sheep would not lamb until the second 
“ week in April. After this conversation between the 
“ parties, they sat down and signed an agreement, which
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“ contains no reference whatever to this alleged condition.
“ If the plaintiff had wished to make this a separate 
“ agreement, or had regarded it as such, he might ha\ e 
“ taken one of two courses—either to have insisted that it 
“ should be put in the agreement, or have said—£ I will not 
££ sign the agreement unless you make this a separate 
£“ independent verbal agreement.’ We do not think there is,
££ in the words used by the plaintiff, evidence to show that 
££ the parties intended to enter into a distinct, separate and 
££ collateral agreement to the contract of sale, and in the 
“absence of such evidence, the original contract between 
“the parties constitutes the only contract in existence 
££ between them, and the plaintiff’s rights must be deter- 
££ mined by the terms of the written document.”

The intention of the parties governs all contracts ; if they 
so intend, the sale may be absolute, with a warranty super- 
added, or the sale may be conditional, to be null if the 
warranty be broken, Behn v. Burners, 3 B. and S. 751.

But the evidence must be very distinct. When the terms- 
of a contract have been reduced into writing, it is highly 
dangerous to rely upon any verbal representation as a 
warranty,

££ The cases as to collateral agreements seem to me,” said 
££ Holroyd, J., in Clough v. Rowe, ££ to have been carried very 
££ far, so far indeed as almost to fritter away a very useful 
<£ rule of law.”



CHAPTER IX.
STAMPS.

When a stamp is essential to the validity of any document 
such document cannot be given in evidence in Civil pro
ceedings, if it be unstamped, or insufficiently stamped, 
Nixon v. Albion Co., L.R. 2 Ex. 338, except upon payment 
of the proper duty, together with such a penalty as is pro
vided by the Stamp Act—and a new trial will not now be 
granted on any question raised at the trial as to the 
sufficiency, or otherwise, of the stamps upon any document 
admitted at the trial, Rules 1889, Order 39, R. 8.

An unstamped, or insufficiently stamped, document is, 
however, admissible in proceedings of a Criminal, or quasi
Criminal character, that is to say in cases in which a person 
is liable to be convicted, and fined or imprisoned.

A document which is lost, or is not produced after notice 
given, is presumed, in the absence of evidence to the con
trary, to have been duly stamped, Marine Investment Co. v. 
Haviside, L.R. 5 E. & I. App. 624. .

Long acquiescence will also afford a presumption that a 
lost document was duly stamped, and this in the face of 
some evidence to the contrary, R. v. Long Buchhy, 7 East 
45.

The presumption will, however, cease, if positive evidence 
be given that at any time after execution such document 
was unstamped.

Secondary evidence cannot be given of the contents of an 
unstamped document, even though it be destroyed by the 
act of the party who objects to such evidence, Smith v. 
Henley, 1 Ph. 391.
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An unstamped document, though not admissible as 
evidence of a binding contract between the parties, is 
nevertheless evidence for some collateral purposes, as to show 
illegality, fraud, &c., Coppock v. Bower, 4 M and W. 361.

. When an alteration is made in an instrument, even with 
the consent of all parties, it may necessitate a new stamp, 
Cole v. Parkin. 12 East. 47.

And a Bill or Note, if altered, becomes a new contract, 
and requires a new stamp, Bowman v. Nicholl, 5 T.R. 537.

But not when an alteration is merely made to correct a 
mistake, and so render the instrument what it was originally 
intended to have been, Byrom v. Thompson, II A. and E. 33.

When property is sold subject to a Mortgage, the sum 
owing on the Mortgage is deemed to be a part of the con
sideration, and duty must be paid in respect of it.

An instrument containing, or relating to, several distinct 
matters, is to be separately and distinctly charged, as if it 
were a separate instrument, and duty is payable in respect 
of each of such matters, e.g. a deed which combines a convey
ance and a mortgage, is liable to separate duties on each.

Documents must be stamped according to the law in force 
at the time of their execution, Clarke v. Roche, 3 Q.B.D. 
170.

A foreign unstamped receipt is admissible in the English 
Courts, as they take no notice of foreign Revenue Laws, 
Bristow v. De Secqueville, 3 C. and K. 64.

As regards Promissory Notes, to constitute such, they 
must contain, substantially, a promise to pay a definite sum 
of money, and nothing more, e.g. a promise to pay money as 
part of a contract, which contains other stipulations, is not a 
Promissory Note, Hickling v. Todd, A.L.T.R. Yol. X, 
236.
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A Promissory Note payable on demand, (or whenever 
payable), unlike a bank note, must bear a stamp proportionate 
to its value, or a plaintiff cannot recover upon it. Goldstein 
v. Wilson, on appeal from the Melbourne County Court, 
in 1889, in which case the Promissory Note, on which 
there was due LI8 4s., and interest, payable on
demand, bore only aid, stamp.



CHAPTER X.

* Competency is now the rule, and incompetency the ex
ception, and all persons are competent, and may 
he compelled to give evidence, who can speak to any 
fact, which they know by seeing, hearing, etc., unless 
they are prevented from doing so by some good reason, such 
as want of understanding, or are excluded by some Statute, 
or claim some privilege which will exempt them ; they are 
also protected from any action in respect of their evidence, 
being absolutely privileged as to anything they may answer 
or say, in their capacity as witnesses ; even on the ground 
that the words complained of were prompted by sheer 
malice, Dawkins v. Eokeby, L. R. 7 H.L. 77b.

In all cases where incompetency is alleged, the opposite 
party is allowed to ascertain the fact by an examination of 
the witness on what is called the“ voir, or vraie dire ” i.e. 
“ veriiatem dieere,” before the examination in the cause. 
The practice is now seldom observed, but when it is, the 
witness is sworn, not in the cause, but that he will answer 
all questions put to him.

The examination, may, however, take place after being 
sworn in chief, if there is reason to suspect incompetency, 
even though founded on facts elicited in cross-examination, 
and which were previously known to the party making the 
objection, Jacobs v. Layborn, 11 M. and W. 688.

The objection may be supported by extrinsic evidence.

If the witness is found incompetent, he is either not 
sworn, or, if sworn, his evidence will be withdrawn’ from 
the jury, even though he had been previously examined on

PAROL EVIDENCE—COMPETENCY.
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the voir dire and then pronounced competent, R. 
Whitehead, 1 L.R. C.C. 38.

The admission, or rejection, of evidence, is wholly in the 
discretion of the Judge, hy whom all questions of com
petency or otherwise aredetermined, and whose decision will 
not be lightly set aside. “ It has been observed,5’ said 
Higinbotham. C.J., in R.v. Kenny, 12 V.L.R. <S2o, “that 
“ the rules of evidence, as applicable to criminal trials as 
“ well as trials of issues between party and party, are the 
“ result of a practice established, not by the law of the land, 
“ but by the Judges : see per Parke, B.. in R. r. Ryle, 9 

“ M. and W. 244, and per Whiles.M., in Duke of Bean fort r. 

“ Crawshay, L.R. 1 C. P. 708. In the application of these 
“rules for the purpose of eliciting evidence a wide dis
cretion is necessarily vested in the Judge, especially in 
“criminal trials, R. v. James, 10 V.L.R. (L) 19*h Where 
“a discretion exists, the Court will not interfere with the 
“exercise of that discretion by a Judge of first instance, 
“although the individual members of the Court may think 
“that, had they been in his position, they might have keen 
“disposed to exercise it differently, unless they should he of 

‘ opinion that his decision was manifestly erroneous, or 
“ founded on a wrong principle, and has in fact operated 
“ unjustly.”

As the grounds of incompetency will be fully treated in 
the following chapter, it may be here stated shortly that 
any person, of any age, whatever may have been his 
antecedents, and whatever interest he may have in the 
result, (if not otherwise incapacitated), is competent to give 
evidence.

It is not now necessary that under all circumstances the 
witness should take an oath.

By s. 34 of The Evidence Act, if any person called as a 
witness should refuse, or be unwilling, from alleged con
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scielitious motives, to be sworn, it shall be lawful for the 
Court, upon being satisfied of the sincerity of such objection, 
to permit such person, instead of being sworn, to make a 
solemn affirmation, or declaration, in the form given in the 
fourth Schedule.

And by s. 4 of The Evidence Amendment Act, it is pro
vided that, if any person called to give evidence shall 
object to take an oath, or be objected to as incompetent to 
take an oath, if the Judge be satisfied that the taking of an 
oath would not be binding on the person’s conscience, he 
may make a promise and declaration instead, and any 
person, who, having made* such promise and declaration, 
shall wilfully and corruptly give false evidence,, 
shall be liable to be indicted for perjury, as if he had taken 
an oath. The form of declaration is given in the section.

Mr. Pitt-Taylor points out that “to give vitality to the 
“ enactment in question, two events must occur : first, the 
“ person called as a witness must either object to take an 
“ oath, or be objected to as incompetent to be sworn ; and 
“ next, the Judge is required to satisfy himself that the 
“ taking of an oath by such person would have no binding 
“ effect upon his conscience. An inquiry, therefore, must 
“always be made into the religious opinions and moral 
“ sentiments of a witness, and it is as necessary now, as it was 
“before the Act was passed, to guage his faith in a Deity,
“ who is alike the rewarder of truth and the avenger of 
“falsehood.”, p. 117(1

In Omychund v. Barker, Willes, 538, it was settled, upon 
great consideration, that the proper test of the competency 
of a witness to be sworn, is, the belief in a God, and that 
he will reward or punish us according to our deserts. It 
matters not whether the witness believes that punishment 
will be inflicted in this world, or the next, it is enough that 
he believes in the existence of a Divine Being, and that
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punishment will be the certain consequence of perjury.

If no other evidence is adduced, the witness may himself 
be interrogated as to his belief, either before he is sworn at 
all, or after he has been sworn upon the voir dire, or even, 
it would appear, after having been sworn in the cause, The 
Queen’s Case, 2 B. & B. 284.

And by s. 42 of The Evidence Act, the testimony of any 
aboriginal or half-caste native of Victoria, or adjacent 
countries, or of any infant under the age of 7 years, is 
receivable, notwithstanding he may be destitute of the 
knowledge of God, and of any belief in religion, or in a. 
future state of rewards and punishments, provided that the 
evidence of such native, or infant, shall be given upon his 
affirmation, or declaration, to tell the truth, the whole 
truth and nothing but the.truth, or in such other form as 
may be approved of • and allowed by the Court, and after 
having been cautioned that he will incur, and be liable to r 
punishment, if he do not tell the truth ; provided also that 
no such evidence shall be received, unless it shall be proved 
to the satisfaction of the Court that such native, or infant,, 
perfectly understands the nature and object of such 
declaration, or affirmation, and the purpose for which his 
testimony is required.

Although religious instruction and belief is dispensed 
with in the case of natives, and of infants under 7, and 
their unsworn testimony is receivable, yet, as we have seen, 
knowledge of the difference between telling a falsehood, and 
telling the truth, which is to be gathered from their 
answers to questions put to them by the Court, is as 
necessary as ever, R. v, Montana, S.A.R., distinguishing 
R. v. Holmes, 2 Fost. & Finl. 788.

In a case heard before Mr. Justice Hodges, in the 
Criminal Court, May 1889, the evidence of a child four and
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a half years of age was admitted. It was objected that the 
child did not understand the nature of an oath, and she was 
asked a number of questions by the Judge as to what would 
become of people who told lies, to which she replied in
telligently. The oath was not pressed, and the child was 
allowed to make a declaration.

Where a child under the age of 7 years, a proposed 
witness, was withdrawn on the ground of her having 
been found incapable of understanding the nature and 
object of the declaration, or the purpose for which her 
testimony was required, (the Crown not having availed 
itself of the opportunity to postpone the trial and enable the 
child to become acquainted therewith), the fact of her having 
made a statement to another person, or the particulars of 
such statement, cannot be received, not being part of the 
res gestce. R. v. Multan, 9 A.L.T.R 179

No particular form of oath is essential, so that it be 
according to the ceremonial of the witness’ religion and be 
binding on their conscience, 1 & 2 Vic. c. 105.

In order to ascertain what form is binding, the witness, 
if he hesitates to take the oath in the usual form, should be 
asked before being sworn.

Roman Catholics may require to be supplied with a ver
sion of The New Testament approved by their church. In 
Ireland they are usually sworn on a Testament which has a 
cross on it.

In Scotland, from very early times, covenanters, and 
members of the Kirk, have been sworn by holding up the 
right hand, without touching the book, or kissing it, Mild- 
rone's Casts, Leach, and R. v. Poviell, Leach, and the words 
used may be as follows, “ I swear according to the custom 
of my country and the religion I profess etc.”
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A Jew is sworn, hatted, upon the Pentateuch, but if he 
professes Christianity, though he may not have renounced 
Judaism, or been baptized, he may be sworn on the New 
Testament, R. v. Gilliam, 1 Esp. 285.

A Mahomedan is sworn on the Koran, Rex. v. Morgan, 
Leach. A G-entoo by touching with his hand the foot of a 
Brahmin, or according to the custom observed by his own 
people, Omyclmndv. Barker, 1 Atk. 21.

A Chinaman, by breaking a saucer, cutting off the head 
of a cock, or blowing out a match, prior to administering the 
oath, “ You shall tell the truth, the whole truth ; the saucer 
“ is cracked ; and if you do not tell the truth your soul will 
“ be cracked like the saucer,” R. v. Entrehman, Car. & 
M. 248.

A Chinese witness may also be sworn on the Bible. The 
form of administering the oath is immaterial, the substance 
only is essential. If a witness declare that a special form is 
binding on his conscience the court will accept it, R: v. 
Me Hue, 3 WAV. & a’B. (L) 32.

If a witness, without objecting, is sworn in the usual way, 
but, being of a different faith, the oath has been administered 
in a form not binding on his conscience, he is punish
able for perjury, and the other side cannot have a new trial 
Sells v. lloare, 3 B. & B. 232.

If, after the trial, it is discovered that a witness on the 
other side has not been sworn at all, a new trial may be had, 
Hawks v. Baker, 6 Greenl. 72.

As stated in the previous chapter, competency is now the 
rule, and in competency the exception; nevertheless a 
witness7 credit is in all cases a question for the Jury, and 
his past life, present demeanour, surrounding circumstances, 
•and possibly his motives, will all weigh with them, so that 
notwithstanding his competency, the fact that he may have
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been previously convicted, or insolvent, or that he may 
have an interest in the result, e.g. in the case of a Creditor, 
Residuary Legatee &c., or where the witness has an interest 
in repelling a claim for consequential damages, cannot be 

‘overlooked, Homan v. Thompson, 6 Car. & P. 717.

A witness cannot be asked whether he would believe 
another witness on his oath,, without some introductory 
question, or some foundation being laid for it, R. v. Malonyy 
A.R. Dec. 6, 1888.

Of the classes of persons who are incompetent, some are 
so by Statute, and some by the Common Law.

By s. 45 of The Evidence Act, no person who is charged 
with an indictable offence, or an offence which is punishable 
on summary conviction, is competent or compellable to 
give evidence for or against himself, see Chap. XI,. 
“ Privilege.’7

By “ offence punishable on summary conviction ” is< 
meant any offence, not necessarily implying actions mala 
per se, for which a man is liable to be convicted, and fined or 
imprisoned. As a rule, where there is power to convict, in 
contradiction to the power to make an order, it is such an 
offence as is contemplated by the Statute, no matter 
whether the Justices be empowered to direct payment of 
a certain sum as a penalty, or to at once order imprison
ment, R. v. Gloucestershire, L.R. 4 Q.B. 285.

The section does not appear to entirely incapacitate the 
defendant, but only as regards giving evidence /or or against 
himself \ or those charged jointly with him.

But if several defendants are separately charged, they 
may each give evidence for or against the other, or others, 
of them. In R. v Bradlaugh, 15 Cox. 207, where three 
persons were indicted jointly, but one of them was, under 
special circumstances, put separately on his trial, he was-
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allowed to call the other two defendants, though they still 
remained liable to be tried for the same offence after him.

If a defendant, jointly charged with others, is discharged, 
or acquitted, (and he is entitled to a verdict in the midst of 
the enquiry), he becomes competent to give evidence against 
his former co-defendants, R. v. O’Donnell, 7 Cox 341, unless 

,he has an interest, as in conspiracy, in obtaining their 
discharge, R. v. George, Car. & M. 111.

The same section also precludes a husband, or wife, from 
giving evidence for or against the other, on any charge for 
an indictable offence, or any offence punishable on summary 
-conviction, and is confirmatory of the Common Law.

The rule extends only to cases where the husband or wife 
is the party charged, and is actually on his or her trial; 
where the husband or wife is merely a nominal prosecutor, 
the evidence of the other is admissible, for the Crown or for 
the defendant, B. v. Houlton, Jebb C. C. 24.

“ Upon any information,” says Mr. KnoxWigram, “laid 
“ by one man against another, the prosecution is supposed to 
u be really undertaken on behalf of the Crown. In accord- 
“ ance with this theory, the party who sets the law in motion 
“ is a nominal prosecutor, and no more. Consequently, his 

’ “ wife’s evidence in the matter is, technically speaking, neither 
“ for or against himself personally. Thus, if A inform against 

• “ B for assault, Mrs. A. is a competent witness in support of 
“ the charge, or she may be called by B. to support his ver- 
“ sion of the story. But Mrs. B. cannot give evidence for or 
‘ £ against her husband, and consequently may not speak at 

all,” R. v. Houlton, supra.

The rule does not extend to cases in which personal injury 
has been committed by the one upon the other, Bentley v. 
Cook, 3 Dougl. 424. Where such is the case, the evidence 

.of either is admissible against the other, not only to prove
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the facts in issue, but also such circumstances as are required 
to introduce, or explain, the main facts of the case, R. v. 
Kenny, 12 V.L.R. 816.

On a charge of forcible abduction, the wife is admissible 
as a witness, as well for, as against, her husband, though she 
subsequently assented to the marriage, and has cohabited 
with him since, Rex. v. Perry, 1 Russ 949.

And a wife may testify against her husband on an indict
ment for assisting at a rape committed on her, Lord Audley’s 
case, 3 How. St. Tr. 402, for an attempt to poison her, Rex. 
v. Jaegger, cited 2 Russ. C. & M. 984; and she may swear 
the peace against him, in which case her affidavit will prevail 
against his, R. v. Doherty, 13 East. 171, but not on a charge 
of deserting and leaving her chargeable to the parish, Reeve 
v. Wood, 10 OoxC.C. 58.

Further, in criminal proceedings, brought under The 
Married, Woman’s Property Act, 1884, by a wife against her 
husband, for the protection of her separate property, the 
wife is a competent> but not compellable, witness against her 
husband, but the enactment does not appear to override the 
law that no wife shall be compellable to disclose any commu
nication made to her by her husband during the marriage, 
Evidence Act, s. 46 ; or the rule that no wife is compellable 
to criminate her husband, and mayrefuse to give evidence that 
would have that effect, Cartwright v. Green1 8 Ves. 405. See 
p. 89. It might have such a result in England, where, the 
wife, as prosecutor, is compellable to give evidence against 
her husband. (As regards the evidence of the husband, the 
converse is the case in England but not in Victoria, 
where as yet the English Amending Act of 1884 has not 
been adopted.)

The wife of one of several co-defendants cannot be ad
mitted as a witness for the others, Rex v. Hood, 1 M.C.C,
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281, as her evidence might tend indirectly to her husband’s 
acquittal, R. v. Thompson and others, 1 L.R.C.O. 377.

And in R. v. Webb, 2 Russ. C. & M. 982, where four 
men were indicted for sheep stealing, the testimony of the 
wife of one of them, called to prove facts against the other 
prisoners, was rejected.

The rule is clear that a husband or wife of the prisoner 
cannot be called as a witness for other prisoners prosecuted 
with him or her for the same offence, no matter what, R. v. 
Looker, 5 Esp. 137 ; nor even to prove an alibi, R. v 
Smith, 1 Moo. C.C. 289. , .

Where one of two co-defendants pleads guilty, the wife of 
that one is admissible as a witness against the other, R. v. 
Thompson, 3 E. and F. 824.

A husband’s evidence implicating his wife has been 
admitted against a man wuth whom she has eloped, the 
wife not being charged on the indictment, R. v. Holliday. 
8 Cox. C.C. 298.

It is doubtful whether a woman, who has gone through 
the ceremony of marriage with a man, can be allowed to 
prove the invalidity of the marriage, and that she was not 
his wife, Peat's Case, 2 Lewin C.C. 288.

On trials for Bigamy, the first marriage being proved, and 
not controverted, the woman with whom was had the 
second marriage, which is void, is a competent witness for 
or against the prisoner.

A kept mistress of the prisoner’s is a competent witness 
for him though she passed as liis wife, Batthews v. Galindo, 
4 Bing. 610; but where, throughout the trial, the prisoner 
represented such a one as his wife, and he had long 
cohabited with, and had children by her, Lord Kenyon 
rejected her as a witness; holding that the prisoner was
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estopped from denying what he had before persistently
maintained, 1 Price.

The following is a resume of the rules above stated :—

(1) In Civil Matters, and Summary proceedings before
Justices, not followed by conviction, and fine or impri
sonment.

1. Plaintiffs, or complainants, and the persons on whose 
behalf the proceedings are brought or defended, are 
competent and compellable witnesses, on behalf of* either 
or any of the parties, Evidence Act, s. 43.

2. Husbands or wives of plaintiffs, or complainants,
* competent and compellable—for themselves or the

defendants—or against each other, (subject as to 
husbands and wives, to s. 46 of The Evidence Act, in 
which the word compellable would appear to be synony
mous with the word competent, Taylor Evid.„ 1, 781.)

3. Defendants—competent and compellable for themselves, 
or either or any of the parties.

4. Husbands and wives of defendants—competent (sub
ject as above).

(2) In Indictable Offences, and Offences Punishable on

Summary Conviction.

1. Informants—Competent and compellable, for . them
selves or for the defendant, Evidence Act, s. 43.

2. Husbands or wives of informants (where the Crown is 
the real prosecutor, and not being parties to the pro
ceedings)—Competent and compellable on behalf of the 
Crown, or the defendant, R. v. Houlton, 1 J ebb. C. C.

, 24.

, 3. Husband or wife—Competent and compellable, one
against the other, in cases of personal violence.
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4. Wife competent, but not compellable, against her
husband, in proceedings against him, under s. 15 of 
The Married Woman’s Property Act 1884-, for the 
protection of her separate property ; but see ss. 45 and 
46 of The Evidence Act; and ante p. 86. (By the M.W.P 
Act, 1884 (Imp),s. l,m any criminal proceedings against 
a husband or wife under the Act, the husband or wife is 
competent and, except when defendant, compellable; 
—but this provision has not been adopted in Vic

. toria.) .

5. A husband may, by s. 19 of the M. W. P. Act, (Vic)•>
1884, proceed against his wife in the converse cases to 
those provided for by s. 15, but he is not competent to 
give evidence against her, R. v. Brittleton, 12 Q.B.D. 
C.C.R. 266. But see note in the corrigenda to Best on 
Evid., 7th Ed. •

6. No person charged is competent for or against himself, 
or herself, Evidence Act, s. 51 ; except,

(1) In cases of personal violence, where the evidence of 
the injured party is admissible.

(2) Under The Licensing Act, 1885, s. 99.
(3) Under The Health (Amendment) Act, s. 51.
(4) Under The Merchandise Marks Act, 1889, s. 10.
(5) Under The Regulation of Mines Act, 1887, s. 21.
(6) Under The Marine Board Act, 1887, s. 57.

7. Neither the husband nor the wife of a person charged 
is competent for or against, except in the cases (1), (2), (3) 
and (4), above-mentioned.

8. Where the guilt of the husband, or wife, is not the 
subject of the inquiry, though they may be implicated— 
husband or wife—competent but not compellable.

9. Where several are charged jointly, neither of
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them, (nor husband nor wife of either of them), competent 
or compellable for or against the other; nor can any 
statement or confession of the one be received to the dis~ 
advantage of the other. But if the case be dismissed as 
against one, or if he plead guilty to the charge, he or 
she maybe a witness, for or against.

WANT OF UNDERSTANDING.

A class of persons who are incompetent by common law, 
(and sound sense), are those who, from a permanent or 
temporary want of reason or understanding, are incapable 
of comprehending the nature of an oath, or of answering a 
reasonable question.

It is immaterial how the deficiency arises, whether the 
person be an Idiot, Lunatic, Monomaniac, or Dipsomaniac, 
(D.T.), as long as the incapacity is there, he cannot be 
examined as a witness.

The forms of mental deficiency or alienation are fully 
discussed in the works on Medical Jurisprudence.

The late Mr. Best, in his work on Evidence, gives two 
distinct standards of mental alienation known to the law : (1) 
That which is sufficient to exculpate from a criminal charge;
(2) The degree of insanity which will support a Commission 
in Lunacy—and between them he says, there are degrees of 
mental unsoundness, which are sufficient to avoid contracts.

Mr. Pitt-Taylor says :—The incapacity is only co-exten- 
“ sive wuth the defect. Thus a monomaniac, or a person who 
“is afflicted with partial insanity, will be an admissible 
“ witness, if the Judge finds upon investigation that he is 
“ aware of the nature of an oath or declaration, and that he 
“ is capable of understanding the subject, with respect to 
“ which he is required to testify. So, in the course of total 
“ madness, the occurrence of a lucid interval—in the case of
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“ intoxication, the return of sobriety—will render the wit
ness competent, and the Judges will occasionally postpone 
“ trials of importance, if they have good cause to believe that 
“the witness within a reasonable time will be able to 
“testify, and if, without his testimony, the ends of justice 
“ will probably be defeated R. v. Hill, 2 Den. 254; 
Spittle v. Walton, 11, L.R. (E.) 420; R. v. White, 1 Lea 430,. 
n.

A person deaf and dumb from his birth is presumed to be 
an idiot, yet if he can be communicated with either by signs 
or tokens, by writing, or through an interpreter, and it 
appears that he is possessed of intelligence, and understands 
the nature of an oath, he may be examined as a witness, R. 
v. Ruston, 1 Leach, C C. 508.

Note.—The foregoing Chapter deals with “Incompetency,” which 
subject was originally intended to form a separate Chapter.



CHAPTER XI.

PRIVILEGE.

A privilege is extended to some classes of evidence, on 
grounds of public policy.

1. By s. 46 of The Evidence Act,no husband is compellable, 
(or, it would appear, competent), to disclose any communica
tion made to him by his wife during the marriage, and vice 
■versa.

This provision is confirmatory of the Common Law, (per 
Lord Mansfield, Goodwright v. Stevens, Cowp. 594), which, 
(except where “ from the nature of the enquiry, or where the 
(4 information required is peculiarly within the knowledge of 
“ the wife, or where to exclude such evidence would occasion 
“ insecurity to that relation in society which it is the object 
“ of the rule to protect,” Bright, p. 43), debarred either hus
band or wife from being a witness for or against the other, 
and extends to all communications, of whatever nature, 
which pass between husband and wife during the marriage, 
and equally to those matters in which the husband or wife 
is a party to the record, as to those in which third parties 
are involved. Best says that “ tire laws of every country 
suppress such evidence,” p. 38.

When once a marriage has been admitted, or proved, the 
evidence of neither husband cr wife will be received, in 
cases where legitimacy is in dispute, to disprove the fact 
of sexual intercourse, so as to bastardize their children, 
Murray v. Milner, 12 Ch. 1). 849 ; but where the marriage 
itself is in dispute, or where it is disputed whether the child 
was born before, or after, marriage, the evidence of the 
parents is admissible to prove that they were never 
married, or that the child was bom before marriage, what-
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ever the effect of the evidence, re Darcy's, 11 Ir. L.R.N.S, 
298. '

Letters which pass between a husband and wife are 
similarity privileged. In Larnach v. Alleyne, 2 W.W. & 
A’B. (E) 39, per Stawell O.J., and Williams J. “ The 
“ whole policy of the Statute would be evaded if such 
“ letters, taken out of the possession of the wife, properly or 
“ improperly, could be used against her husband. Even 
“ after his death the wife cannot divulge secrets thus con- 
t£ tided to her. We entertain much doubt whether consent 
“will dispense with this privilege, and whether letters, 
“ admitted els they appear to have been by the answer of 
“ husband, can now, on his objection at the hearing, be read 
“ against him. We do not offer a decided opinion on so 
“ difficult a question, for the letters when perused tell in 
“ favor of the husband, but as he objects to our looking at 
“them, we have abstained from taking them into our 
“consideration.” .

Where such letters have passed into the possession of 
third persons, they are no longer privileged, R. v. Dowling, 
9 V.L.R. (L) 81, in which Williams, J. said, “ The 
“ document in question got into the hands of the Police, and 
“ was put in evidence by the Crown ; s. 46 would apply to 
“ a communication by the prisoner to his wife, which had 
££ never left her possession ; she could not be compelled to 
“ disclose it, though as a communication similar to the one 
“in question, I think she might do so if he chose. Having 
“ found its way into the hands of a third person, no 
“enactment or rule of law protects such third person from 
“ the obligation to produce it.”

It may be noted that the authorities, (in England), are not 
agreed as to whether a husband or wife may testify for or 
against the other, with that other's consent. It is probably 
discretionary with the Judge; Barbatv. Allan, 7 Ex. R. 609
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The privilege has been held, on grounds of public policy, 
to extend to widowers and widows, following the Common 
law, which precluded husbands and wives from giving evi
dence for or against each other, and the obligation is life, 
long, so that nothing, which has come to the knowledge of 
either party during the marriage, can afterwards be 
divulged, though the other be no longer living, O'Connor v. 
Marjoribcmks, 5 M. & Gr. 435.

“It never can be endured,” said Lord Alvanley, “that 
“ the confidence, which the law has created while the parties 
“ remained in the most intimate of all relations, shall be 
“ broken, whenever by the misconduct of one party the 
“ relation has been dissolved,” Monroe v. Twistleton, Pea. 
Add. Cas. 221 / Avesonv. Ld. Kinnaird, 6 East. 192.

If, however, the communication be made prior to the 
marriage there is no privilege.

2. As regards clergymen, the legislature of Victoria, 
following the laws which prevail in some of the Continental, 
and most of the American states, has enacted that con
fessions to a clergyman shall be (except by consent) inviolate, 
both in civil and criminal proceedings. Physicians and 
surgeons are partially exempt in civil matters only.

S. 47 of The Evidence Act, in the words of the New York 
Civil Code, enacts that “ no clergyman of any denomination 
“ shall, without the consent of the person making the con- 
“ fession, divulge in any suit, action, or proceeding, whether 
“ civil or criminal, any confession made to him in his pro- 
“ fessional character, according to the usage of the church or 
“ religious denomination to which he belongs, and nojphysician 
“ or surgeon shall, without the consent of his patient, divulge 
“ in any civil suit action or proceeding, unless the sanity of 
“ the patient be the matter in dispute, any information which 
“ he may have acquired in attending the patient, and which
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“ was necessary to enable him to prescribe or act for the 
“ patient.”

In B. v. Hay, 2 F. & I. 2, a Catholic Priest, called as a 
witness, was considered bound to answer the question from 
whom he received the property, a watch, alleged to have 
been stolen, although it was delivered to him by a party in 
connection with the Confessional.

As regards Medical Practitioners, it would appear that the 
privilege does not extend to communications made outside 
the section of the Act, Lee v Hammerton, 12 W.R. 975.

3. Professional Communications. No Barrister or Soli
citor, or clerk to a barrister or solicitor, may, without the 
express consent of the client, and whether during or after 
the employment, disclose any communication made to them 
in their professional capacity, verbally or otherwise, or any 
advice which they may have given, nor any matter which 
may have come to their knowledge within the scope of their 
duty; nor can a client be compelled to disclose any ■ co- 
munication made, or any advice given to him, by his pro
fessional adviser, which his adviser could not disclose with
out the client’s permission ; Minet v. Morgan, L.R. 8 Ex. 
App. 361. .

It was said by Lord Brougham in Bolton v. Corp. of 
Liverpool, 1 Myl. & K. 94, that it was sufficient if the re
lationship had once existed, otherwise no man would be safe in 
disclosing his affairs to his professional adviser, “and no 
“ man could safely come into Court either to obtain redress, 
“ or to defend himself.”

The privilege belongs to the client and not to the adviser, 
therefore the client may, if he think proper, waive it ; if he 
does, a witness who has objected to answer, can no longer 
do so, Wilson v. Rastall, 4 T.R. 759.

The privilege does not extend to matters of fact, which a
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solicitor knows by any other means than by professional, or 
confidential, communication with the client. Nor if the 
communication be made for any other purpose than of 
obtaining advice. Nor is the name of a client a matter of 
confidence, or privilege, Bur sell v. Taylor, L.R. 16 Q.B. 
App. 1, affirmed Oct. 1885.

A solicitor employed to obtain the execution of a deed, and 
who is one of the witnesses, is not precluded on the ground 
of professional confidence, from giving evidence of what 
passed at the time of execution, by which the deed may be 
proved to be valid, Craivcour v. Salter, L.R. 18 Ch. D. 30.

So on an enquiry as to whether a married woman was 
possessed of separate estate, the solicitor to the Trustees of a 
settlement, which had been made upon her, being called as a 
witness to produce the deed, refused to do so on the grounds, 
(1) That by giving the names he would be stating the con
tents of a written document, (2) On the ground of 
privilege ; and it was held—

(1) That the giving of the names would not be stating a 
material part of a written document within the meaning of 
the rule, being a fact dehors the deed

(2) That the Solicitor was in this dilemma, he must 
allege that the communication was privileged because the 
trustees, his clients, made it to him in confidence, and 
then he cannot refuse to say who they are, ex Campbell, re 
Cathcart, L.R. 5 Ch. 703.

A solicitor will not be compelled, (unless for the purpose 
of identification), though he will be permitted, to produce a 
document, which he holds confidentially for his client, and 
which his client has a right to withhold, or to answer any 
question in regard to its nature, Volant v. Soyer, 13 C.B. 
241. But if the client cannot refuse to produce it, the 
solicitor, being in possession of it, as such solicitor, is bound 
to produce it.
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Neither a witness, nor a party to a cause, can be compelled 
to produce either title-deeds, or any document, the produc
tion of which may tend to criminate him, or any document 
which he holds as mortgagee or pledgee, and this privilege 
extends to his solicitor.

The client may be subpoenaed to ascertain whether he also 
claims the privilege, which is his and not his solicitor’s, but 
if the solicitor undertakes to swear that he is acting under 
instructions, it will be unnecessary to subpoena the client,, 
Phelps v. Prew, 3 E. and B, 430.

If, however, the client is not subpoenaed, and the solicitor- 
still refuses, it may be doubtful whether secondary evidence 
is admissible ; for the party must have done all in his power 
to obtain the original, Doe v. Boss, 7 M. <fe W. 122.

If both the client and the solicitor refuse to produce the 
document, the party calling for it may give secondary evi
dence of its contents, Ditcher v. Kenrick, 1 C. & P. 161.

If a solicitor has parted with the document, even in 
violation of his duty, or permitted a copy to be made, the 
privilege is gone, and the document, or the secondary evi
dence, may be put in by the party, into whose possession it 
has improperly come, Cleave v. Jones, 21 L.J. Ex. 106.

The Court will not notice whether documents have been 
obtained lawfully or unlawfully, Leggatt v. Tollervey, 14 
East 301. .

There is no privilege whatever between a legal adviser- 
and his client in reference to any criminal purpose or design ; 
the very fact of the adviser taking any part in or conniving; 
at a crime would render him liable as an accessory, Annesley’ 
v. Anglesea, 17 St. Tr. 1223.

So in regard to a solicitor’s clerk. If the clerk is not 
consulted in his professional capacity, there is no privilege;;
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if he is so consulted, it is for the purpose of giving help and 
guidance in the commission of the fraud, Jonas v. Ford, 6 
A.L.T. 26.

A solicitor for a prisoner is bound to produce a document 
when the prisoner is charged with an offence in respect of 
such document, and to give evidence of transactions of which 
he has become cognizant in his capacity as a solicitor, al
though communications made to him in that capacity remain 
privileged, B. v. Brown, 9 Cox, C.C. 281.

The cases, however, are somewhat conflicting, Tayl, 
Evid., Part 2, Ch. 16.

4. By s. 45 The Evidence Act, nothing therein contained 
is to render any person who in any criminal proceeding 
is charged with the commission of any indictable offence, or 
any offence punishable on summary conviction, compellable 
to answer any question tending to criminate himself.

And by s. 48, no witness can, in any proceeding Civil or 
Criminal, refuse to answer any question which is relevant or 
material, on the ground that the answer may expose him to 
any penalty or forfeiture, or disgrace or criminate himself, 
unless the Court &c. be of opinion that the answer will 
tend to subject the witness to punishment for treason, 
felony, or misdemeanour, an enactment which is confirmatory 
of the Common Law, and is a protection rather than a 
privilege.

As regards self-crimination—The protection afforded by 
the Statute extends only to the party or person who is 
charged, and the wife or husband of such party, Cartwright 
v. Green, 8 Ves. 405 ; All Saints, Wore., 6 M. and Selw. 
200. And by criminating is meant exposure to any 
criminal charge, or penalty, or forfeiture, of any kind.

There is a Statutory exception to this proviso, in the case 
of an Insolvent, who is bound to answer all questions which
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may tend to disclose any secret grant, or conveyance, or 
any concealment of his lands goods, monies, or debts, 

.although his answer may criminate him, and may after
wards be given against him.

A witness is under no privilege, but will be obliged to 
. answer any question, which is relevant, and material to the 
matter in issue, however strongly the answer may reflect 
upon his conduct, for, says Mr. Taylor,. “Such testimony 
“ may be necessary for the protection of the property, the 
“ reputation, the liberty, or even the life of a fellow subject.”

The English Statutes do not go so far as the Victorian in 
this respect and Mr. Pitt-Taylor observes that the privilege 
of not replying to such questions, if it still exists, is much dis
countenanced : on the other hand he says that “ cases may 
“ arise where the Judge, in the exercise of his discretion, 
<£ would very properly interfere to protect the witness from 
“unnecessary and unbecoming annoyance. For instance^ 
“ all inquiries into discreditable transactions of a remote 

■“date might, in general, be rightly suppressed, for the 
‘ interests of justice can seldom require that the errors of a 

. “ man’s life, long since repented of, and forgiven by the com- 
“ munity, should be called to remembrance at the pleasure of 
“ any future litigant. So questions respecting alleged im
proprieties of conduct, which furnish no real ground for 
“‘assuming that a witness who would be guilty of them 
“ would not be a man of veracity, might very fairly be 
“ checked,” p. 1250.

Perhaps the questions of this kind most frequently asked 
relate to previous Insolvency, and an objection may fairly 
be taken by a witness on the ground that such a fact can 
only in strictness be proved by the production of the record, 
for although the admissions of parties are receivable, not
withstanding they relate to the contents of deeds, etc., this 
is not so with respect to witnesses; Henman v. Lester, 31
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L.J.C.P. 366.

The witness is of course protected when the questions 
reflecting upon his life or character would not only subject 
him to disgrace, but would also, in the opinion of the Court? 
tend to subject him to punishment for treason, felony, or mis
demeanor.

5. A Privilege is also granted, on grounds of Public 
policy, to communications or overtures of a confidential 
character, between parties, with a view to an amicable 
settlement. Interviews and letters in reference to litiga
tion, and having such an object in view, are usually ex
pressed to be made “ without prejudice.’’

The words without prejudice, when added to letters, mean, 
that in the event of the negotiations carried on in such 
letters not resulting in an agreement, nothing in them is to 
be-taken as an admission, re Leite v. Ferrara, L.R. Ch. 
Dec. 1 1888.

When the negotiation for a compromise is commenced by 
a letter written “ without prejudice ” the whole corres
pondence is protected, including the reply, though not 
expressed without prejudice, Harris v. Harris, 10 L.R. Ch. 
26.

If, however, the agreement, or compromise, be entered 
entered into and effected by letters, written u without 
prejudice,” they may afterwards be used as evidence of 
such agreement, Williams v. Thomas, 7 L.T. N.S.; 2 Drew.. 
& Sm. 29 : and where a party has, on a previous applica
tion in the action, made use of the fact that he had offered a 
compromise, evidence of such offer is admissible at the trial, 
though it purported to be made “ without prejudice,” such 
previous use of the offer divesting it of the character of a 
privileged communication, for if the party, who wrote the 
letter, uses it to subserve his own purpose in making an
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application to the Court, he deprives himself of the right to 
.say that his offer was a privileged communication. If 
allowed to use the letter for his own purpose, it would be 
unjust if the other party was not also to be at liberty to use 
it for his, Johnson v. Jackson, 6 V.L.R. (L) 1.

A letter written by a debtor “ without prejudice ” cannot 
be relied upon to bar the Statute of Limitations, such a 
letter not amounting to a new contract, but being merely 
an offer, which, if not simply accepted by the creditor, is in
tended to have no effect at all, River Steamer Co. re 
Mitchell, 8 L.R. Ch. 822.

Neither will the words “ without prejudice” be held to 
extend to other proceedings than those in which they are 
used. It has been decided that they will not guard ad
missions made by an agent, as an agent, in reference to the 
compromise of an action, on its being sought to use them in 
other proceedings against the same party as a prmcig>al. It 
would have been otherwise if the agent had guarded him
self expressly against future contingencies, as when he says 
“ without prejudice, not only to this but to all future 

: transactions,” Jar dine v. Sheridan, 2 C. & K. 24.



CHAPTER XII.
' ADMISSIONS.
Admissions may be regarded as exceptions to the rule,. 

which excludes hearsay evidence ; being against interest they 
are most probably true. The term admission is used in 
Civil transactions ; confession in criminal, being as a rule > 
restricted to an acknowledgment of guilt. “ Admissions,” 
says Mr. Darley, “ are mostly made by those who do not 
know their importance.”

1. Admissions by parties to the record, and those who 
are identified in interest with them, made out of Court, are, 
as against them, primary evidence of the facts admitted, 
unless made under constraint (except in insolvency, arbitra
tion, or before Committees of the house), or duress, or “with
out prejudice and it matters not whether made before or 
after full age, O'Neill v Read, 7 Ir.L.R, 434, when an in
fant was sued for necessaries supplied to him during his 
minority.

Evidence of a person as to his intention in doing a certain 
act, is receivable, but not evidence of statements made by 
him as to such intention, for the only person who knows a 
man’s motives is himself, and he is the best of all witnesses 
to them, if he speak the truth, Richmond v. Dick, 2 W7W. 
& A’B. (E.) 143.

2. There may be admission by acquiescence, as where a 
person in not denying a charge made against him may 
possibly afford proof that the imputation is just, R. v. Coyle, 7 
Cox 74, but is to be received with great discrimination. 
Mr. Pitt Taylor observes that evidence of this kind is wrorth 
very little, and if the party has no means of knowing the truth 
or falsehood of the statement, the fact that he did not deny

It was intended that this Chapter should deal with the subject of 
“ Incompetency,” which was afterwards included in Chap. X.
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it is almost valueless, Hayslip v. Gymer, 1 A. & E. 165.

3. Admissions may be made by reference to another, where 
the reference is express or implied, and there is an intention 
to be bound by it, as if a man says, “ I will pay you for the 
“ goods if the carrier says he delivered them/’ Daniel v. 
Pitt, 1 M. & W. 435.

4. Admissions may also be by way of estoppel. Of this 
there are several definitions. It exists where a person is 
compelled to admit to be true even what is not true, and to 
act upon a theory which is contrary to the truth, on the 
maxims “Allegans contraria non est audiendus” and “ Nemo 
il contra factum suum proprium venire potest.”

Thus a. recital in a deed is evidence against him who 
executed the deed and those claiming under him. And a 
lessee, after executing a lease, cannot dispute his landlord’s 
title, though he may show that it has expired, Neave v. Moss, 
1 Bing. 360. A licensee under a patent cannot question its 
validity, Hugh v. Chamberlain, 25 W,R. 742. This is 
estoppel by deed.

There may also be estoppel by a man’s conduct, or as it is 
called “ in pais.” In an action to recover possession of 
land, the plaintiff admits the defendant’s possession, Stanford 
v. Hurlstone, L.R. 9 Oh. D. 116 ; a forged signature maybe 
adopted, or ratified, by silence, Mackenzie v. British Linen 
Co., 6 App. Cas. 82. If a man stands by and allows another 
to erect a building on his land, and he afterwards agrees as 
to the rent to be paid for it, neither the owner of the land, 
nor any person claiming under him, can dispute the right of 
the builder to use the land, Mold v. Wheatcroft, 27 Beav. 
510 : When a person gives another authority to do business 
in his name, in which he has no interest, he cannot, as 
against third persons, assume any position inconsistent with 
that which he has so held himself out as occupying, Miles 
v. Furber, 8 L.R. Q.B. 77.
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So a party may be estopped by a misstatement, even 
ignorantly and innocently made, or by his own conduct, 
from disputing a state of things, upon the faith of which 
another party has been induced to act, or do something to 
alter his position, to his prejudice, Citizens Bank v. First 
Natl. Bank, L.R. 6 H.L. 352.

4. Where a number of persons have a common interest 
in the decision, a declaration by one, as to a material fact 
within his knowledge, is evidence against all, but admissions 
by co-defendants, to which the plaintiff is not a party are not 
evidence against him, Dodds v. Tuke 25 C.D. €17 ; but not 
so in actions of Tort, except where co-defendants have a 
common motive.

Admissions, representations, or misrepresentations, by 
partners, are evidence against co-partners in partnership 
business ; and a notice of dissolution, signed by the part
ners, is evidence against them all, but this is not so in the 
case of joint, or joint and several debts, which have been 
barred by the Statute of Limitations, for neither an ac
knowledgment, or a part payment, by one joint debtor, will 
affect the others ; and where a joint contract is severed by 
the death of one contractor, nothing subsequently said or 
done by the survivor can bind the personal representatives 
of the deceased, neither can the acts or admissions of the 
executor bind the survivor, Atkins v. Tredgold, 2 B. & C. 
23.

5. As regards admissions by wives. These do not in 
general bind her husband, unless she has his authority, 
which may be express or implied. This will be implied in 
cases where she gives orders, receives or pays moneys, or 
generally manages his business ; where she looks after his 
country house, Palmer v. Sells, 3 N. & M. 422 ; where 
she is accustomed to sign documents for him, it has been 
held sufficient to take a debt out of the Statute of Limita
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tions, Palethorp v. Furniss, 2 Esp. 511.

There is a growing tendency to restrict the presumption 
of implied agency by the wife, e.g., by Act No. 300 of 1883-4 
of South Australia, no husband is now liable for debts 
contracted by the wife on the ground of her implied agency.

6. Admissions by Solicitors, or their clerks, with a view 
of dispensing with proof of some fact at a trial, as of the 
handwriting of an attesting witness, are sufficient ; but they 
must be made expressly for the purpose, and not incidentally. 
Admissions for the purpose of an action should be made, 
“ saving all just exceptions to the admissiblity in evidence.”

7. Before the admissions of an Agent can be received, the 
fact of his agency must be proved, for an agent can only 
act within the scope of his authority, or the nature of his 
employment. When once it is proved that A is agent for 
B, whatever A says, or does, or writes, in the making of 
the contract, is binding on B. As to servants, the 
statement of the driver of a cart, at the time of an 
.accident by running over a foot-passenger, that he is in the 
employment of the defendant, is admissible against the 
defendant in an action of negligence, Brnndell v. Wane, 
7 V.L.R. (L.) 319.

The admission of a Company’s servant as to the ferocious 
nature of a dog, will not bind the Company, unless it be 
shown that the servant had the care of the dog, Stiles v 
Cardiff St. JSTav. Co., 33 L.J. Q.B. 310.

8. Although the contents of a written instrument, cannot, 
in general, be proved by a witness, without its production, 
it has been held that what a party to the record says is 
primarily evidence against himself as an admission, though 
it relates to the contents of a written instrument, notice to 
produce which has not been given, and its contents are 
directly in issue; so the oral admission of a debt by a party
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is sufficient though it refer to a writing not produced, 
Newhall v. Holt, 6. M. & W. 662, and in Blatter ie v. 
Pooley, 6 M. & W. 664, parol evidence was received 
of such an admission, though it was stated by Baron 
Parke, before whom the case was tried, that too great 
weight ought not to be attached to such evidence; and the 
principle has been disapproved, especially by the Irish Judges 
in Lawless v. Queale, 8 Tr. L.R. 382, in which it was held, 
in an action for use and occupation, that an agreement for 
a tenancy, the existence of which was admitted by a 
witness, who had proved the occupation by the defendant, 
must be produced, though defendant has admitted the 
tenancy.

A letter, written by a party, is not evidence in his own 
favor, except as a notice or demand, Richards v. Frankum, 
9 C. & P. 221.

A party may read letters from his opponent, without pro
ducing the rest of the correspondence, but the defendant 
may, if he thinks it necessary, produce the letters, to which 
they were replies, Ld. Barrymore v. Taylor, 1 Esp. 326.

A simple receipt, not under seal, is evidence merely of 
monies paid or allowed, and the acceptance of or receipt for, 
a smaller sum, is no proof of the payment or discharge of a 
larger sum, though purporting to be so, if the larger 
sum be a liquidated, or ascertained, amount, for “there 
“ must be some consideration for the relinquishment of the 
a residue,” Fitch v. Button, 5 East 230; but if the larger sum 
be not a specific, or ascertained amount, e.g., if it be a claim 
for damages, or for a quantum meruit, then the acceptance 
of a smaller sum in full, will be a good answer to the whole 
debt, Wilkinson v. Byers, 1 A. & E. 106: and see Beer v. 
Foakes, ante p. 35.

9. Acquiescence may sometimes be presumed when a 
party does not reply to letters containing statements, or



ADMISSIONS. 107

accounts, but this is even more open to objection than the 
non-reply to verbal statements made to him in his presence,. 
Fairlie v. Denton, 3 0. & P. 103.

Where a plaintiff does not offer himself as a witness, 
admissions in his letters to a third person are receivable,. 
Stewart v. Gladstone, 47 L.J. Ch. 443.

10. By The Evidence Act, s. 29, impressions or copies of 
any writing, made by^a machine or press, are, upon proof 
that the same were so taken or made from the original, 
primd facie evidence of such writing, without proof of 
comparison, and without notice to produce the original; 
the act does not make the press copy primary evidence, 
only so far so it dispenses with the notice to produce, 
Harrison v. Smithy 6 W.W. & A’B. (E) 182: a press copy 
letter, addressed to a prisoner by a clerk, since deceased, 
was admitted in evidence, on proof of the clerk’s death and 
of his handwriting, R. v. Ryan, A.J. April 4th, 1870.

11. Tradesmen’s books are not admissible against a 
customer, without proof of the delivery of the goods sold, 
or other corroborative particulars, though the person who 
made the entries may refresh his memory from them, and is 
subject to cross-examination; but if the person, whose 
custom it was to make the entry, is dead, the entries are 
receivable in corrobortion, Doe v. Wittcomb, 6. Ex. R. 
601, and see under (13).

In America contemporary entries, made by the tradesman 
himself, are received, and may be shown to the Jury.

By 7 Jas. I. c. 12, an Act “ to avoid the double payment 
“ of debts,” revived and made perpetual in 1863, by 26 & 
27 Vic., c. 125 (Imp.), tradesmen’s books are recognised as 
evidence on their behalf, but, as such evidence would be 
unjust to the buyer after any long period, proof is confined 
to transactions, which have taken place within one year
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Ibefore action brought, unless a “ bill or obligation ” be 
obtained from the debtor, or an action brought for the debt, 
wares, or work done, within one year, and excepting the 
usual transactions between Merchants and Tradesmen, in 
the usual course of business.

The English Statute of 1863, does not, however, apply to 
Victoria, not being part of the Imperial Law which was in 
force in New South Wales on 1st July, 1851, see 13 & 14 
Vic. c. 149, and s. 40 of The Constitution Act, 19 Vic.

Books of account are entitled to greater weight, as 
evidence for the party by whom they have been written, 
when the opposite party has had ample opportunity, from 
time to time, for testing the accuracy of the entries, Lodge v. 
Pritchard, 3 De G. M. & G. 906.

12. Admissions by third persons, not identified in 
interest with the parties, but who are living and capable of 
giving evidence, are not as a rule, receivable. To this 
there is an exception, in the case of entries made in an 
official or semi-official capacity, as entries in' Court rolls? 
entries made by the Receiver of Port Dues, regularly 
audited; also entries made in Bank Ledgers, Massey v. 
Alien, 13 Ch. D. 558.

By The Banker's Books Evidence Act, 1878, No. 620, s. 3, 
entries in Bank Books are admissible in all legal proceedings 
as primdfacie evidence of such entries, on the affidavit of 
one of the Managers, or other evidence, that such entries 
were made in the usual and ordinary course of business, 
and that the books are in or come immediately from the 
custody of the Bank, provided that when the Bank is 
a party, there be produced, in addition to the affidavit 
of the Manager, or other evidence, the cheques, bills, 
or other vouchers, from which the entries were made: 
—and by s. 4 copies of such entries are admissible on the
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affidavit of some person who has examined the same with 
the original, stating thejiact of the examination and that: 
the copies are correct.

By The Imperial Act, the last mentioned proof may be 
given either orally or by affidavit, and in R. v. Shipp, 14 
V.L.R. 198, oral evidence was admitted as to the truth and 
accuracy of the copies put in. “ Proof by affidavit being 
“ Statutory proof, and supplementary to that provided by 
“ Common Law, proof offered by oral evidence is 
“ sufficient at Common Law to prove the accuracy of the 
“ fact.”

By s. 5, no Bank Books, or copies of entries therein, are 
to be received in evidence without previous notice to the 
other side, containing copies of the entries and liberty to 
inspect the entries, and if the Bank is a party, liberty to 
inspect the cheques and vouchers. The notice will not be 
good if it omit to state that the original entries may be 
inspected, Bank of Australasia v. Pollard, 8 V.L.R. (L) 60, 
and see other important provisions in the Act,

Entries in Banker’s Pass Books are not conclusive 
evidence against a Bank, but on proof that the customer has 
had the pass-book, and returned it without objecting to the 
entries, it becomes primd facie evidence against him. 
Commercial Bank of Scotland v. Rhind, 3 Macq. H.L. Cas, 
643.

No admission 'is properly receivable if made subsequently 
to the commencement of the dispute, Richards v. Bassett, 10 
B & C. 657, and possibly this might he held to apply to' 
entries in Bank Books.

18. Admissions or declarations by deceased persons are 
receivable in two cases (1) When made in the ordinary course 
of business, and duty, contemporaneously with the facts 
stated, and apparently without any motive for falsehood
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and (2) When made by a person having a special knowledge 
of the facts, and against his own interest, on corroboration.

1. Of the first kind are entries made by a deceased 
Solicitor in his books, relating to a deed prepared by him, 
and executed by a person also deceased, in proof that the 
deed had been executed, Rawlins v. Rickards, 28 Beav. 370; 
and entries made by a deceased servant in his employer’s 
books, in his daily employment, and in the performance of 
his duty; see cases collected under Price v. Torringion, 
1 Sm. L.C. 352 : proof is necessary.

(1) Of the writer’s death.
(2) Of his handwriting.
(3) That the entry was contemporaneous with the facts, 

and made in the course of the business and duty.
Such entries are admissible in proof of the particular fact 

which it was the writer’s duty to enter.

(2) Admissions or entries, in the course of business, by a 
person having a special knowledge, any part of the entry 
being against his interest, are receivable, not only in evidence 
of the particular fact, but of all the facts which may happen 
to be stated in the entry, on proof.

(1) Of the maker’s death.
(2) . Of his handwriting, or signature, or the adoption of 

the writing, or without this if the writing be 30 years 
old, and come from the proper custody.

(3) . That the entry when made was against the pecu
niary or proprietary interest of the maker.

(4) . On corroboration.

The leading case under this head, is Highcm v. Ridgway, 
1 East., 109, where an entry made by a surgeon of his 
attendance on the mother,” at the birth of a child, on a 
certain date, and a memorandum in his ledger that he had 
been paid for his attendance, were admitted in proof of the 
child’s age, the assumption being that no one would write
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himself down as paid who had not been paid.

It would appear that, as regards declarations against 
interest, not only are the written entries of the deceased per
son admissible, but also his verbal declarations, when made 
under circumstances which satisfy the necessary conditions ; 
per Thesiger, L. J., in Bewley v. Atkinson, 13 Ch. D., 283,

14. Dying declarations are admissible against a prisoner 
in cases of homicide, i.e., the murder, or manslaughter, of 
the declarant, when the death of the declarant is the subject 
of the charge, and the circumstances of the death are the 
subject of the declaration. In R. v. Meade, 2 B. k C., 605, 
A, having been convicted of perjury, shot the prosecutor, 
and it was held that an affidavit of his dying declaration on 
the subject of the perjury was not admissible. In a note to 
R. v. Hutchinson, 2 B. & C., 608, where a prisoner was 
charged with administering savin to a pregnant woman, it 
was held that her dying declarations, although they related 
to the cause of her death, were inadmissible. *

In addition to other reasons for rejecting statements, 
made in articulo mortis, in civil proceedings, there is the 
strong objection that they involve questions of law as well 
as fact.

Dying declarations may be either for, or against the 
accused, but can only be admitted

(1) In cases of homicide.
(2) When the declaration is complete.
(3) When the declarant would, if living, have been a 

competent witness, R. v. Pike, 3 C. & P., 598.
(4) The declarant must, at the time of making the 

declaration, have been in actual danger of death, and 
have a belief in the nearness of death, a belief which 
must be without hope, settled, and enduring, R. v. 
Jenkins, L B., 1, C.C.R., 187 ; R. v. Whelan, 1 W.W
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& A’B. (L), 264 ; and no presumption will arise as 
to this from the circumstances which led to the 
death, as from an obviously mortal wound, B. v. 
Cleary, 7 F. & F. 850.

The dying declaration of a deceased accomplice is ad’ 
missible, where the prisoner is charged with assisting" 
in the self-destruction of the accomplice, and provided the 
declarant was, at the time, such a person as would be a 
competent witness, the declarant having no interest in ex
cusing himself, or unjustly charging others, B. v. Tinckler, 
East. P.C. 354.

In B. v. Baker, 2 M. & Rob. 53, on an indictment for 
the murder by poison cf a master, it appearing that a fellow 
servant had taken some of the poison, and died in conse
quence ; her dying declaration was admitted for the prose
cution, but the prisoner was acquitted, and the question, 
which would have been reserved was not heard. It was 
probably admitted as being part of the “ res gestce” or on 
the ground of being all one transaction.

The rule is that if a written communication be accom
panied by a verbal one to the same effect, the latter may 
be received as independent testimony, though not to 
prove the contents of the writing, nor as a substitute 
for it; where, on the preliminary hearing, the justices 
clerk takes down what the witness says, but neither 
the witness nor the justice signs it, nor does it con
stitute part of the depositions returned, oral evidence of 
what passed is equally admissible with the clerk’s note, 
Jeans v. Wheedon, M. & Rob. 486.

A deposition may be inadmissible as such for want of some 
legal formality, and yet be received as a dying declaration, if 
made in extremis, Woodcock!s case, Leach, 437, where a wife 
was mortally wounded by her husband, and taken to the
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poorhouse, where she revived, and was at the request of the 
overseer, attended by a magistrate, who in the prisoner’s 
absence, administered an oath, and took the woman’s infor
mation in writing, and signed it, and she also signed it. She 
died in about 48 hours, it being imposssible from the first 
that she could live long. >

Ld. Ch. Baron Eyre said, 44 The most common and 
44 ordinary species of legal evidence consists in the depositions 
44 of witnesses, taken on oath before the jury, in the face of 
“ the court, in the presence of the prisoner, and received under 
44 all the advantage which examination and cross-examination 
44 can give. But beyond this kind of evidence, there are also 
44 two other species which are admitted by law, the one is the 
44 dying declaration of one who has received a fatal blow: the 

other is the examination of a prisoner, and the depositions, 
of the witnesses, who may be produced against him, taken 
officially before a justice by virtue of a particular Act of 

*4 Parliament. This last species of deposition, if the de- 
44 ponent die between the time of examination and the trial 
44 of the prisoner, may be substituted in the room of the viva 
44 voce testimony, which the deponent, if living, could alone 
44 have given, and is admitted, of necessity, as evidence of 
44 the fact.

44 But although we must strip this examination of the 
44 sanction, to which it would have been entitled, if it had 
44 been taken pursuant to the directions of the legislature 
44 yet still it is the declaration of the deceased, signed by 
44 herself, and it may be classed among those other confirma- 
44 tory declarations, which she made, after she had received 
44 the mortal wound, and before she died.

‘4 Resigned as she appeared, she must have felt the hand 
44 of death, and considered herself a dying woman. Declara- 
44 tions so made are certainly entitled to credit; they ought 

44 to be received in evidence, but the degree of credit to
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“ which they are entitled must always be a matter for the 
“ sober consideration of the jury, under all the circumstances 
“ of the case.”

* Where three declarations were made by a wounded man 
at different times on the same day, at intervals of an hour, 
one of them having been made on oath before a justice, and 
reduced to writing, but the others had not, it was held that 
the three declarations were three distinct facts, and that, 
though the written statement was not produced, the others 
were not excluded, and they were therefore admitted, but the 
Judges were nearly equally divided in opinion, R. v. Reason, 
16 St. Tr. 24.

In R. v. Perkins, 2 Mood. 135, it was held by the 
J udges, on a point reserved, that the dying declaration of a 
child, 10 years old, was receivable, it being shown that the 
child was of quick intelligence, and was strongly impressed 
with the nature of an oath and the danger of an immediate 
death ; but in R. v. Pike, 2 C. & P. 598, Park, J., with the 
concurrence of Parke, B., rejected the statement of a child, 
4 years old, saying she could not have had that idea of a 
liuture state and of impending death, which is necessary to 
make such a declaration admissible.

15. Words spoken arealso admissible, when they form part 
of the transaction, or res gestoe, e.g. the cry of the mob, who 
accompanied Lord George Gordon on his riotous enterprise, 
21 St. Tr. 514 ; statements made by the deceased to a girl 
who, hearing him cry, came up and found him wounded, and 
he did not long survive, R. v. Lenny, 6 Cox. 477; the 
statements and conduct of the deceased mother of a child 
when questioned as to its parentage, its legitimacy being in 
;issue, Hargrave v. Hargrave, 2 C. & K. 701.

Such declarations are not, however, proof of the facts them
selves, which must be proved aliunde, e.g., to absent
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oneself from one’s creditors is an act of bankruptcy, which 
must be proved, but being an equivocal act, the statement 
of the absentee, during his absence, is admissible to show 
his intentions, Bouch v. Gt, W. By, Co,, 1 Q.B. 63.

The declarations must have been made dsiring, or imme
diately after, the event, without artifice or premeditation, or 
with a view to consequences, and should throw some light on 
the facts,with which they are connected ; in B. v. Foster, 6 
C. & P, 325, where a prisoner was on trial for manslaughter 
by driving a cab over a man, evidence was admitted of what 
the deceased said, at the instant, as to the cause of death. 
Both this case and Thompson v. Trevanion, Skin. 402, are 
discussed in Rose. Cr. Evi. 10th. Ed. p. 28, and the former 
case was hotly questioned by Cockburn, C.J., in B, v. 
Bedingfield, 14 Cox, 341. (

Where the statement was made after the event, even at 
. a short interval, it will be rejected as part of the res gestce. 
A statement made by a wife to a neighbour, two or three 
hours after an act of cruelty on the part of her husband, was 

'held inadmissible, in a suit for judicial separation, Jeffrey v.
>Jeffrey, 9 V. L.R. (I) 57, per Stawell, C.J. : The nearer the

“ time of the occurrence, the greater the force of the evi_ 
“ dence. It is difficult,” he said, “ to lay down any rule as 
“ to the precise period within which in every case a com- 

‘ “ muni cation should be made. It should be on the first 
“ opportunity after the senses have been collected.”

In prosecutions for rape, proof that the woman, shortly 
after the offence, complained of the outrage, will, in the 
event of her death, be received as independent evidence, B, 
v. Megson, 9 C. & P., 420 ; and if she be called as a 
•witness, such complaints will be admissible as tending 
to confirm her story, B. v, Clarke, 1 East. 44.

It was at one time the rule, in such cases, that neither the
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particulars of the complaint, nor of the place where the crime 
was committed could be given by witnesses for the prosecution, 
either as originator confirmatory evidence, but merely of the 
fact of the complaint and the nature of it, and that the details 
of the statement could only be elicited on cross examination 
by the prisoner’s counsel, R. v. Walker 2 M. & R. 212 ; R. 
v. Mercer, 6 Jur. 243 ; and Mr. Justice Stephen, in his Digest, 
p. 11, says “ the complaint itself is deemed to be relevant,
£ c but the terms of the complaint are deemed to be irrelevant.” 
So in R. v. Cooper, 1 W.W. & A’B. (L) 125, Stawell, C.J., 
observed that the principle on which such evidence of the 
complaint is receivable is this, ££ For the completion of the 
££ offence it is necessary that the woman, or girl, should be 
££ an unwilling party. Some proof of that is her being a 
££ complaining party ; and corroborative proof by the party 
££ complained to, that the prosecutrix did so complain, is 
££ admissible. So far all is consistent with the plain rule of 
“ evidence excluding hearsay, because evidence isnot admitted 

as hearsay proof of the facts mentioned in the complaint, 
££but as original evidence of the/rn^ of the complaint itself. 
££ But one step further than that, the evidence becomes but 
££ hearsay proof of the details mentioned in the evidence. 
££ The prisoner may cross-examine as to such details, in order 
££ to shake the credibility of the witnesses. He takes that 
c; course at his own risk, for he may thereby render 
££ admissible evidence of facts which would not otherwise be 

££ received.”
Mr. Pitt-Taylor says it is difficult to see upon what 

principle the foregoing rule is founded, when the complaint 
is offered as confirmatory evidence, because if witnesses were 
permitted to relate all that the prosecutrix had said in making 
her original complaint, such evidence would furnish the best 
test of the accuracy of her recollection, when she w7as sworn 
to describe the same circumstances at her trial, p. 518. 

Lately, however the. tendency has been to receive the
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details of the complaint, as confirmatory evidence. In R. 
v. Bates, 8 V.L.R. (L) 310, Mr. Justice Williams admitted 
evidence, not only of the fact that the child made a com
plaint immediately after the commission of the offence, but 
of what the child said, “ The more recent decisions,” 
observed his Honor, “ are in favor of the admissibility of 
“the evidence; R. v. Eyre, 2 F. & F. 579, and R. v. Wood, 
“14 Cox, 46, decided in 1877, where L. J. Bramwell, 
“ acting upon R. v. Eyre, admitted in evidence, on a charge 
“of rape, all the particulars of the woman’s statement,” 
and, after quoting Mr. Justice Stephen, at p. 150, (see infra), 
admitted the evidence of the child, not as part of the res 
gestce, but as confirmatory evidence—that is, as evidence to 
confirm the statement made by the child, in the witness 
box, as to the assault, and as to the person who committed 
the assault.

The remarks of Stephen, J., p. 150, Note 5, is to 
the eftect that Baron Bramwell had been in the habit, of 
late years, of admitting the complaint itself, (presumably 
the complaint and particulars), “ which practice,” he says, 
“ is certainly in accordance with common sense,” qualifying 
his former statement.

Where the statement has been extracted from the child by 
punishment, and long after the alleged offence, it will be 
rejected ; “ it must be the spontaneous act of an outraged 

■ “person,” R. v. Nixon, 8 V.L.R. (L) 32.

When a child is incompetent to give evidence, and does 
not understand the purpose for which it is required, the fact 
of her having made a statement to another person will not 
be received, R. v. Mullan, 9 A.L.T. 179.



CHAPTER XIII.
. CONFESSIONS.

A confession ” has been defined as an admission made at 
any time by a person charged with a crime, stating, or sug
gesting, the inference that he committed the crime, Steph. 
28.

Owing, however, to the risk of their being prompted by 
morbid feelings, or being false, or incorrectly reported, the 
confessions of prisoners are received with caution.

A voluntary confession of guilt, if it be full, consistent, 
and probable, is strong presumptive evidence, for self-love 
will usually deter a man from doing anything prejudicial to 
his own safety, unless he is prompted by the mens conscia 
recti.

Confessions made before a legal tribunal are calied/udicial, 
those made elsewhere extra judicial.

1. Of judicial confessions, the most usual are on the 
preliminary examination taken in writing before justices 
and the plea of “ guilty ” to an indictment in open 
Court. Mr. Pitt Taylor say that ‘‘either of these is suffi- 
“ cient in itself to support a conviction, though followed by 
“ a sentence of death, both being deliberately and solemnly 
“ made under the protecting caution and oversight of the 
“ judge,” p. 743, quoting Gregg's case, 14 How. St. Tr. 1375, 
but his succeeding remarks do not bear out the statement 
that an uncorroborated confession, made during an examina
tion before justices, and proved by witnesses, is sufficient to 
warrant a conviction.

Wheeler's or Wheeling's Case, Leach, 3rd Ed., 349, appears 
to be the last reported case, in which it was held that a 
prisoner could be comtaaitted on his own confession, without
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positive proof that the offence was committed, and in 
Fisher's case, Leach, 1st Ed. 319, heard in 1793, it was 
decided that a prisoner could not be convicted on the single 
uncorroborated evidence of his confession. Prisoner pleaded 
“ not guilty,” and the Court held it to be an established 
rule, that the mere confession of a crime, without a single 
circumstance to corroborate it, is not sufficient to convict a 
prisoner, unless he should again conf^s the fact of pleading 
guilty to the Indictment.

In the United States, the prisoner s confession, when the 
corpus delicti is not otherwise proved, is insufficient, and 
Mr. Pitt-Taylor says this “ accords best with the humanity 
“ of the Criminal law, and is countenanced by approved 
“ writers,” p. 745.

Mr. Starkie also, notwithstanding, his statement in one 
place, Yol. 2, p. 40, that a prisoner may be convicted on his 
own confession, without further evidence, quoting Wheeler's 
case, lays it down as an established rule that, in cases of 
homicide, the accused shall not be convicted unless the 
death be first distinctly proved, either by direct evidence^ 
or by inspection of the body, Yol. 1, p. 576. He is there 
treating of one of the essentials to a conviction in cases of 
circumstantial evidence, but his words apply equally tc 
uncorroborated confessions, “ for even when the body has 
been found,” he adds “ and although indications of a violent 
“ death be manifest, it shall still be fully and satisfactorily 
“ proved that the death was neither occasioned by natural 
“ causes, accident, nor by the act of the deceased himself.”

Moreover, of the credit and effect due to any confession, 
the jury are the sole judges, and if it is inconsistent, im
probable, or incredible, or is contradicted or discredited by 
other evidence, or is the emanation of a weak or excited 
state of mind, the jury may exercise their discretion in re
jecting it, either wholly or in part, whether the rejected
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part make for or against the prisoner, Rex v. Higgins, 3 
C. P. 603 ; and the plea of “ guilty ” in cases which involve 
capital punishment, is received reluctantly, the court, as a 
rule, advising the prisoner to retract the confession, and 
plead to the indictment.

2. As regards extra judicial confessions, of course the pre
vious remarks as to corroboration apply with even greater 
force.

The whole of what the prisoner said on the subject, at the 
time of making the confession, must be taken together, for, 
unless the whole is considered, the true meaning of the part 
which is in evidence against the prisoner cannot be 
ascertained, Taylor, 746.

By the law of Victoria, confessions are admissible, not
withstanding any threat or promise, unless the Judge thinks 
that such inducement was calculated to cause an untrue 
admission of guilt, differing somewhat from the law of Eng
land ; s. 57 of The Evidence Act, providing that “ no confes- 
44 sion which is tendered in evidence on any trial is to be re- 
44 iected on the ground that a promise or threat has been held 
44 out to the person confessing, unless the Judge or other pre- 
“ siding officer shall be of opinion that the inducement was 
“ really calcula-ted to cause an untrue admission of guilt to 
44 be made.”

By the English Law no confession of a prisoner is 
admissible, which is made in consequence of any inducement 
of a temporal nature, having reference to the charge, held 
out by a person in authority, R. v. Fennell, 7 Q.B.D. 147.

The distinction between the English and the Victorian 
Law is fully stated in R. v. Brown, 13 V.L.B. 469, in 
which the accused had been interrogated by a constable 
after the arrest, in the presence of another prisoner, who 
had admitted his guilt, and who at the trial pleaded guilty,
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and in answer to a question by the constable said that he 
and the other prisoner had both been engaged in the crime, 
The admission of the evidence would have come within the 
rule in Reg. v. Gavin, 15 Cox C.C. 656, in which evidence was 
rejected of a confession by a prisoner, on the ground that is 
was made in answer to questions in the nature of cross- 
examining questions put to the prisoner by the constable 

.after the arrest. In Brown?s case, Higinbotham, C.J., said • 
“ We think that the admissibility of the evidence in cases of 
'“ this kind cannot depend on the form of the questions put 
“to the prisoner. According to the established practice of 
“ the English Courts, evidence must be received if tendered 
“—first of the voluntary confession of guilt by the accused 
“ person; secondly, of voluntary admissions of guilt, or of 

' “ facts, which may tend to prove the guilt. Such confessions,
“ or admissions can be made before or after arrest, 
“and they may be made either directly to another person, 
“ or they may be inferred from the assent of the accused to 

what is said in his presence and hearing with regard to 
“ any relevant fact within his knowledge. Such confessions 
“ and admissions must be received in evidence, whether they 
“ have been proffered by the accused, or have been elicited 
“by questions put to him ; but evidence is not admissible of 

voluntary or other statements however elicited, made by 
“ the accused person of facts which are not relevant to the 
“ issue of guilty or not guilty. The law of Victoria differs, 
“ from that of England in this respect—that the fact that a 
“confession of guilt is not voluntary is not sufficient in 
“ Victoria to warrant the rejection of the evidence. But 
“ such confession must be received in evidence unless the 
“ judge shall be of opinion that an inducement had been 
“ given which was really calculated to cause an untrue ad- 
“ mission of guilt to be made. See The Statute of Evidence s.

57. We are of opinion that in the case of James Brown, the 
'“ prisoner’s answers to the questions put to him were ad
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a missible as evidence against him, and the conviction must 
“ be affirmed.” And see R. v. Kerr, 8 C. & P., 179.

The English decisions go so far that no matter how the 
confession has been obtained, short of an inducement such 
as has been mentioned, it will be received ; it may be in
duced by a solemn promise of secrecy, confirmed by an oath, 
R. v. Shaw, 6 C. & P., 372; by making the prisoner drunk, 
R. v. Spilsbury, 7 0. & P. 187, for “in vino veritasor 
even by practising a deception upon him, R. v. Derrington, 
2 C. & P. 418. It is the office of the judge to determine the 
effect, if any, of the inducement, R. v. Douthwaite, A.R. 
23rd, Nov. 1858.

What a prisoner has been over heard to mutter to him
self, or say to his wife in confidence, is admissible, but with a 
caution, Rex v. Simmons, 6 C. & P. 540, but not what he 
might say in his sleep. '

It has been long settled that it is the duty of the police 
to hear the voluntary statements of a prisoner, R. v. Howitt 
per Keating J., Line. Samm. Ass. 1864, “ it is the duty of a 
‘4 police officer to listen to all a prisoner says, and faithfully 
“ to give evidence of the same. Also!?, v. Priest, 2 Cox. 
C.C. 378. And if a prisoner makes a confession to a poJice 
constable, who takes down what he says, and prisoner signs 
it, the document may be read by the officer of the court, 
Rex v. Swatkins, 4 C. & P. 548.

A statement made by a prisoner before suspicion attaches, 
and before search made, to account for the possession of 
property, which he is afterwards charged with having stolen, 
is admissible, R.v. Abraham, 3 Cox. C.C. 434.

To render a confession, admissible, it is not material so 
much to prove to whom or when it was made, as it is to 
ascertain the mind of the person making it, and whether or 
not it is probable that it was "made voluntarily, R. v. Rue,,
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13 Cox. C.C. 209.

A letter written by a prisoner in reply to a letter from 
his wife, both corroborating the evidence given, was ad
mitted in B. v. Dowling, 9 V.L.R. (L) 79, in which 
Higinbotham, C. J. said, “ it is the same as if a conversation 
“.between the husband and wife had been overheard by a 
“ third party, and had been repeated by that party at the 
“ trial.”

Letters found upon a prisoner may be read, but are not 
evidence of the facts stated therein, which must be proved 
aliunde, Bex. v. Plumer, It. & It. C.C. 264, and if a letter, 
written by one of several prisoners, is read, and the names 
of the other prisoners are mentioned, those names are not 
to be omitted in reading the letter, but the Judge will tell 
the Jury to pay no attention to the latter, except so far as 
it affects the writer, Bex. v. Fletcher, 4 C. & F. 250.

A voluntary confession of Adultery by the Respondent, 
without suspicion of collusion, and under circumstances 
which pointed to a strong probability of its truth, was 
admitted in Arnold v. Arnold, 9 A.L.T. 51.

On a trial for Arson, evidence was given of admissions by 
the prisoner of a subsisting Policy of Insurance, which 
might, or might not, have been valid ; that point not being 
considered, it was held that there was proof of a state o^ 
things under which the prisoner might be found guilty of 
an attempt to burn, with intent to defraud, B. v. Thompson, 
4-. WAV. & A’B. (L.) 23.

Confessions are admissible only against the person who 
make them, though, of course, if the Jury learn anything 
against an accomplice, it is apt to prejudice them. In a 
suit for dissolution of marriage, on the ground of the wife’s 
adultery, a private diary kept by her, describing her 
intrigues, was received as a confession against herself, but
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was not admitted against the co-respondent, Robinson v. 
Robinson and Lane, 27 L.J. M. 91.

A statement made by one conspirator is evidence against 
all, but not after the conspiracy is at an end, unless it be 
made for the purpose of protecting the plunder obtained, or 
of giving a confederate an opportunity of escape; and 
evidence of a statement made to the prosecutor by one of 
several charged with conspiracy, ought not to be allowed to 
go to the jury without a caution that it is to be disregarded, 
unless they convict the party making it, R. v. Merritt, 7 
V.L.R. (L) 39.

When a statement of fact, made by one of several persons 
charged with conspiracy, is repeated by a detective to 
another of them, and the latter declines, under advice, to 
say anything, evidence of this is not receivable against him 
as an admission, R. v. Eccles, 7, V.L.R. (L) 36.

Although a confession may be inadmissible, in conse
quence of inducements, or otherwise, the facts resulting from 
such a confession may be given in evidence. This was 
decided in WarickshalVs case, Leach, 248,1783, in which the 
Court said : “It was a mistaken notion that the evidence 
44 of confessions and facts which have been obtained from 
44 prisoners by promises or threats is to be rejected from a 
44 regard to public faith, no such rule ever prevailed. Con- 
44 fessions are received in evidence, or rejected as inad- 
44 missible, under a consideration whether they are, or are not, 
44 entitled to credit. This principle regarding confessions 
44 has no application whatever as to the admissions or re
jection of facts, whether, the knowledge of them is 

■■14 obtained in consequence of an extracted confession, or 
44 whether it arises from any other source ; for a fact, if it 
44 exists at all, must exist invariably in the same' manner, 
44 whether the confession, from which it is derived, is true 
44 or false.”
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The statement, so far as it is confirmed by the fact, may 
be given in evidence.

It is therefore competent to prove that the prisoner stated 
something he had done, and that it was found to be the 
fact; as where a man, accused of burglary, made a confession 
to a constable, under an inducement which rendered it 
involuntary, that he had thrown a lantern into a certain 
pond. The fact that he said so, and that the lantern was 
found in the pond in consequence, is admissible.

Statements made by a prisoner at a preliminary hearing 
before Justices come properly under the head of confessions; 
they- are voluntary, inasmuch as they are not made upon 
oath, which is a kind of duress, and, on the maxim that no 
one is “ bound to criminate himself all that a prisoner 
chooses to say, on charges for indictable offences, is taken 
down in writing, and returned with the depositions of the 
witnesses ; see next chapter, but it may be remarked that 
statements of the accused, so taken down and returned, 
will not exclude evidence of any previous or contemporary 
statement by him, for a pa/rol confession was evidence at 
Common Law, before any Statutes were passed for the 
taking of depositions, Lambe’s Case, Leach, 625.



CHAPTER XIV.
. DEPOSITIONS.

Depositions, properly speaking, are the statements made 
upon oath by witnesses, before a Justice, on charges for 
Indictable offences, taken down in writing, in the presence 
of the accused, and after having been read over to him 
signed by the witnesses and by the Justice. They are not 
receivable as long as the deponent himself can be produced, 
being merely personal statements, not in any way recognized 
or acquiesced in by the party, against whom they are 
tendered, though he lias the power to cross-examine upon 
them, nor do they contain any of the elements of an 
admission or confession

If, at the trial, the witnesses are dead or too ill to travel, 
their depositions may be read, Justices of the Peace Act, 
s. 200.

The statements of the accused, in answer to the charge, 
and not upon oath, are also, after due caution given by the 
Justice, taken down in writing, and read over to the accused, 
after which they are signed by the Justice, and placed with 
the depositions, id. s. 45 ; and Evidence Act, s. 44.

Bv s. 189 of The Justices of the Peace Act, Justices are 
empowered, in charges pending for offences, to take the 
depositions of witnesses, who are dangerouslv ill and. not 
likely to recover. These differ from Dying Declarations 
inasmuch as they are taken on oath, and an opportunity is 
given to the accused to attend, and cross-examine upon them. 
They are not admissible unless reasonable notice has been 
given to the accused, R^ v. Shurmer, 16 Cox 94.

And by s. 191 of the same Act, in pending Complaints 
in civil matters, where a witness is likely to be absent from
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Victoria at the hearing, a Police Magistrate may take the 
evidence of such witness in the same manner as at the 
hearing, after due notice has been given to the other side of 
the intended examination, and the depositions, so taken, 
may be used at the trial, if the witness is not then in 
Victoria.

Similarly, depositions taken by virtue of The Evidence 
Act, ss. 9, 10, may be read, on proof of absence, death, or 
sickness.

It may be noted that in Victoria Justices can take 
Statutory I )eclarations in any Bailiwick, unless prohibited 
by the Statute by virtue of which they are taken.

Depositions are also taken before Coroners, and in certain 
other cases, as on the examination of any person in default 
under ss. 115, 118, of The Justices of the Feme Act.

The uses of depositions are—

(1.) That all available evidence, pro. and con., may be 
taken as near to the time of the offence as possible, 
and the accused freed from the suggestion, often 
made at the trial, that the case then set up has been 
concocted since the examination before the Justices.

(2.) In case of the death, or disability of a witn'ess, or 
. of his being bribed to go away without giving his

evidence. •
(3.) To refresh the memory of a witness.
(4.) To establish a contradiction between the original 

statement, and the evidence at the trial, The Evi
dence Act, ss. 52, 53. .

In all cases, <except before Coroners, the accused must be 
present. Front the nature of the case, depositions taken 
before Coroners, in the absence of one then or afterwards 
accused, are clearly admissible, R. v. Eriswell, 3 T.R. 707
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In regard to tlie examination of prisoners, it has been said." 
that, being voluntary, they must not be on oath At one 
time it was usual to reject parol evidence showing that in 
fact no oath had been taken, where, for instance, the depo
sitions had been returned as u taken and sworn,” B. v. Smith, 
1 Stark, 242, but by s. 57 of The Evidence Act no confession 
shall be rejected on the ground that it purports to have been 
made on oath, if proof be given that in fact it was not so 
made.

Where an accused was examined and sworn by mistake, 
and his deposition destroyed, another examination, taken in 
a regular way, was admitted, Bex. v. Webb, 4 C. & P. 564.

The nde is to exclude sworn confessions of the accused, 
and parol evidence of what was said by him, while a 
prisoner under a preliminary examination, but not so when 
made by him while he wTas a witness on the same charge, nor 
when made by him upon oath in another enquiry.

Mr. Pitt-Taylor makes some strong remarks as to the 
want of principle involved in this rule, but nevertheless, he 
says, it is supported by too many authorities to admit of 
dispute, p. 771.

The voluntary statements, upon oath, of prisoners, when 
0xamined as witnesses against other persons, on a criminal 
charge, without objection or demur, have at'times been 
received against themselves, B. v. Coote, 4 L.R. P.C. 599 t 
B. v. Hamling. 1 V.L.T. 16 ; but this has generally been in 
proceedings before Coroners, or under the Insolvency Laws, 
'B. v. Widdop, 2 L.R. C.C. 3 : or at a time when they were 
under no suspicion, Bex v. Tubby, 5 C. & P. 530.

The test of admission seems to be that the testimony was 
voluntary, and made after due caution ;. in B. v. Taylor, 2 
W & W. (L) 153, Stawell, C. J , said “ All the text books, 

assume none contain any express authority on the point—
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“ that a person in custody charged with a criminal offence 
“ cannot thus be made to swear ; cannot thus be treated as a 
<c prisoner one moment, and as witness the next. When so 
“ situated he is not free in the sense in which that term is 
“used in relation to confessions in criminal matters. The 
“confession must be free and voluntary. If, after warning 
“ he had said or shown that he preferred being sworn, the 
‘‘ case would have been different. The deposition under the 
“ circumstances is inadmissible.”

In B. v. Coldwell, 2 W. & W. (L) 208, in the case 
of depositions of two prisoners taken before a Coroner, under 
Act No. 55, where one of the prisoners had been caution, 
ed, the other had nob, Stawell, C.J., said “ the safe 
“ rule is that if a suspicion attaches to a witness before a 
“ Coroner at any time before the proceedings have termirr 
“ ated, such a witness should be cautioned, and any evidence 

given after that may be used, otherwise the depositions, 
“should be rejected,” and the conviction was affirmed in 
the case when the caution had been given.

Generally, therefore, if a witness consents to answer any 
question, to which he might have objected as tending to 
criminate himself, and which he was not obliged to answer, his 
evidence will be deemed voluntary, and, unless he is protected by 
some Statute, may be afterwards used againsthim. An instance 
of such protection is given by s. 49 of The Evidence Act 
which provides that statements made by witnesses, before 
any Board, empowered under the provisions of that Act to 
summon witnesses, shall not be used against them. Such 
a Board was the late Steam Navigation Board.

And where the Justice is not bound to take down what a- 
prisoner says, or when a voluntary statement, or incidental 
observation, is made by him during the examination at the 
trial, whether reduced into writing or not, it is admissible, 
B. v. Stripji, 2 Jur. N.S. 452; for if it can be shown that the
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prisoner’s examination was not reduced to writing, or has been 
lost, or that the Justice has neglected, or the prisoner re
fused, to sign it, evidence of what he said is receivable, 
R. v. Wilkinson, 8 C. & P. 612.

And what a prisoner says or does at a former trial, when 
he is not influenced by hope or fear to make an untrue 
statement, is admissible against him, 22 v% Rooney, 10 V.L.R 
<L) 227.

There is no difference between depositions taken before a 
Coroner and depositions taken before a Justice, with reference 
to the modes of cross-examination. The depositions may be 
put into the witness’ hand to refresh his memory, R. v. 
Bartlett, 4 Cox C.C. 239, and parol evidence may be given 
by a Coroner of statements made by a prisoner during an 
inquest, Rex v. Wiggins, 10 Cox C.C. 562.

When depositions have been transmitted by the Justices 
in proper form, they are admissible without further proof, 
R. v. Sansome, 4 Cox. C.C. 203.



CHAPTER XV.
SECONDARY PAROL EVIDENCE.

Secondary, or second-hand, parol evidence, or hearsay, is 
not receivable for the following, among other reasons—

(1.) Because the party, against whom it is offered has 
no opportunity of testing by cross-examination the 
truth of it. The power of cross-examination is the 
strongest test of the ability and willingness of the 
witness to speak the truth.

(2.) Because it is not given under the sanction of an 
oath.

(3.) Because no one ought to be bound by the 
assertions of a stranger. Even the voluntary 
affidavits of a stranger are no evidence against one 
who has no power to cross-examine.

(4.) Because of the importance of shortening proceed
ings, by compelling people to procure the best 
evidence they can, and so exclude opportunities of 
fraud.

Secondary paro^evidence, is receivable in matters of Public 
or general interest, Pedigree and Custom. Also to confirm or 
weaken the evidence of a witness by proving what he has 
been heard to say at some other time.

Witnesses should only state facts. Personal opinion i£ 
not evidence, but it may be given

(1.) To identify persons or things.
(2.) To describe the apparent condition of persons or 

things.
(3.) To elucidate matters which are of a strictly pro

fessional and scientific character, as to which the 
witnesses have a skilled or special knowledge, or,
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in matters of science, as to the probable result, or 
consequence, of facts already proved by others.

A scientific witness cannot be asked his opinion respect
ing the particular point which is being tried ; e.g. if the 
question be whether a particular act is an act of insanity, a 
medical witness, who knows nothing of the accused, cannot 
be asked his opinion as to the state of the accused’s mind at 
the time of the crime alleged, because that involves the 
determination of the truth of the facts deposed to, as well as 
the scientific inference from those facts, McNaghterHs Case, 
8 Scott, N.S. 595, but the question may be put hypotheti
cally, i.e. by desiring the witness to assume such and such 
facts to be true, and then to give his opinion as to the 
state of the prisoner’s mind, B. v. Wright, R. & R. 456.

In Divorce, a witness may not be asked whether he is of 
opinion that adultery has been committed, Malpas v. 
Malpas, 11 V.L.R. 670.

In Slander, a witness may not be asked what he under
wood by the language, but questions may be put tending to 
elicit facts and surroundings, which led him to understand 
the words in a slanderous sense, whether there was irony in 
the speaker’s voice, and generally whether there was any. 
thing to prevent him understanding the words in an 
ordinary sense.

Evidence of Character, with a view of raising a pre
sumption either favorable to one party, or unfavorable to 
the other, is not admissible, except when the nature of the 
proceedings is to put the character in issue, e.g.

(1.) In Affiliation, questions may be put to the 
woman, which go to her discredit, but her answers 
must be taken as conclusive; evidence cannot be 
adduced to contradict facts which go only to 
credit or discredit : there is no objection to such
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evidence if it is also material to the facts in issue, 
e.g, the paternity of the child, B. v. Gibbons, 
5 L.T. 805.

(2.) On an Indictment for keeping a bad house.
(3.j In actions for Seduction, the character of the 

female is directly in issue.
(4.) In Rape the same : the accused may ask in cross

examination whether the witness has had con
nection with other men named, and is bound by 
her answer. He cannot call witnesses to prove it, 
B. v. Holmes, L.R. 1 C.C. 334. Evidence may, 
however, be given to show that prosecutrix is a 
common prostitute, B. v. Clarke, 2 Stark N.P 
241.

In all Criminal proceedings evidence of general good 
character is admissible, but may be contradicted by evidence 
of general bad character, B. v. Bowton, 10 Cox. 25.

It is the general reputation of the prisoner among his 
neighbours, and not the individual opinion of the witness, 
as to disposition, which is evidence of character, so a 
witness may not be asked, “Do you believe the prisoner to be an 
“ honest man V but the question may be asked whether the 
general reputation of another is not so bad that he would 
riot be believed, even on his oath, B. v. Brown, L.R. 1 C.C. 
R. 70. Ini?, v. Maloney, Higinbotham, C.J. said. “ There 
£< must be some foundation laid for allowing such a question 
“ impugning the credit of another witness. No such founda- 
“ tion had been laid here. It was a startling proposition that 
“ a question of that kind, impugning the credit of another 
“ witness, could be put without some foundation having been 
“ made for it. It would expose the witness whose credit was 
“ impugned to the indignity of having his credit seriously 
“ affected when there was no foundation for it. There was 
“no such foundation laid here, and the judge was right in 

' ‘refusing to allow the question.” A. R. Dec. 6. 1888.
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Aboriginal, evidence of, may be given on affirmation ..
Acceptance of offer, presumption as to ... ...
Acceptor of Bill, cannot deny drawer’s signature ...
Accomplice, corroboration required in case of ... ...
Accused, not admissable witness except by Statute ...
Acquiescence, admission by ... ... ... ...
Admission, express, by party, when conclusive ...

,, implied „ ,, ,, ...
,, not evidence between third parties ... ...
,, against interest ... ... .. .
,, by acquiescence ... ... ... ...
,, „ agents ... ... ... .
„ ' „ estoppel ... ... ... ...
,, ,, parties ... .. ... ...
,, ,, partners ... ... ... ...
,, servants ... ». .... ...
,, ,, reference to third persons ... ...
,, ,, wives ... .. ... ...
,, in course of office ... ... ...
,, ,, ,, ,, business .. ... ...

Adultery, admissions as to, not receivable against Co-.
respondents ... ... ... ...

,, continuance of, presumption as to ... ...
Affiliation, corroborative evidence required in ... ...
Agents, admissions by ... ... ... ...

,, to execute deed must be appointed by deed .
,, for sale of land must be appointed in writing ... 
,, for sale of goods need not be ,, ,, ,, ...
,, of Corporations, how ’ appointed ... ...

Agreements for sale of land, what, must show „ ..
,, ,, ,, ,, ,, may consist of several

documents ... ...
,, ., ,, ,, ,, by whom to be signed .
,, ,, „ ,, with possession and part per

formance .. ...
,, ,, „ ,, ,, prima facie for fee simple ...
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Agreements for' sale of goods, when writing not required
,, ,, ,, „ „ what must show ...
, ,, ,, ,, ,, may be contained in letters

,, not to be performed within a year, to be in
writing .. ... ... ..

Agricultural fixtures, when removable ... ...
Alterations in deeds, presumption as to time of * ..

,, ,, wills, ,, ... ...
,, effect of, in deeds after execution .. ...
,, when material—when immaterial ... ...
„ in Bills and Notes ... ... ..

Altered deed, ceases to have any new operation ...
Ambiguity, two kinds of ... ... ... ...

,, . rules as to explanation of... ... ...
Annuity, contract for payment of, must be in writing ...
Assignments of debts must be in writing ... ..

,, express notice must be given of .. 
Attestation, when need not be proved... ... ...
Attested copies, secondary evidence ... .. ...
Attesting witness, when must be called .. ...
Award, should be in writing and if required by deed ... 
Banker’s Books, accounts in, secondary evidence as to ... 
Bank Note, property in, passes by delivery .. ...
Barristers and Solicitors may not disclose professional

communications ... ... ... ... ...
Best evidence must always be given .. ... ...
Bills and Notes, presumption as to consideration for ...

,, ,, ,, part payment until paid or dishonored
,. ,, ,, payment pro tanto ... ... ...
,, ,, ,, alterations in, when material ...
,, ,, ,, figures in, when not same as words ...

Bill of Sale, Registration of, how proved ... ...
,, ,, of chattels, must be registered .. .*
,, ,, ,, of ships, must be duly attested .. ..
,, ,, ,, copy of, attestation to, must be filed ...

Births, Registration of, evidence of ... .. ..
Books, plans, &c., in custody of Board of Works, how 

evidenced ... ... .. ...
Brands, registration of, evidence of .. ... ...
Building Societies, Incorporation of, evidence of ...

,, primA facie evidence of rules ...
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Bye Laws of Corporations, piima facie evidence of ... 26
„ under Public Health Act ,, ,, ... 26

Carriers, liability of for loss of goods under £10 in value,
JN.B. p. 9, read £10 for £30) .................................. 9

Certificate of acknowledgment of married woman, evidence 24
Certificate of Title, evidence... ... ... ... 24

,, of previous conviction, when evidence ... 25
Certificates* or certified copies, admissible by Statute, 

list of ... ... ... ... ... ... 24
Character, evidence of, admissible in Criminal proceedings 2

,, ,, what admissible ... .. 133
Cheque, not necessary to produce bank books on a charge

of Forgery ... ... ... ... ... 31
Child bearing, presumption as to ... ... ... 16
Children under 7, declarations by, receivable ... ... 81
Chinaman, how sworn ... ... ... .. 83
Circumstantial evidence not excluded on same ground as

parol ... .. ... ... ... ... 4
Civil and Criminal evidence, differences between ... 2
Clergymen, privilege of ... ... ... ... 94
Co-contractors, not to lose benefit of Stat. of Limita

tions without written acknowledgment ... ... 49
Cognovit, must be executed before an attorney... .. 36
Collateral contracts, when allowed .. ... ... '72
Competency, rules as to ... ... .. 78

,, or incompetency, question for Judge .. 79
Complainants and wives, when competent witnesses .. 88
Condition, when admitted as a collateral contract . 72
Confessions, when inadmissible ... ... ... 3

,, defined .. ... ... ... 118
,, uncorroborated, insufficient ... .. 119
,, distinction between English and Victorian

law as to .. ... ... 120
,, facts against whom admissable ... ... 123
„ facts resulting from, receivable ... ... 124

Confidential communications, how far privileged ... 94, 95
Consequences, intended presumption as to ... ... 11
Consideration must appear in certain contracts... ... 52

,, illegal, avoids whole contract ... ... 70
Contracts for sale of land ..: ... ... ... 36f 37, 38
' „ „ „ »> goods ... ... ... 39,40,41,42
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Contracts, on what grounds avoidable... ... ... 70
Conveyances of land to be by deed ... ... .. 34
Conviction, previous, evidence of ... ... ... 25
Co-partners, presumption as to payment of debts by 49
Copyright, and right of Representation, evidence of ... 27
Corporations, contracts with, as a rule must be under seal 34
Corroboration, in what cases required... ... ... 2
Counterparts, when secondary evidence ... ... 28
Covenanter, how sworn ... ... ... ... 82
Coverture, a ground for relief ... ... .. 70
Criminal and Civil evidence, differences between ... 2
Criminal law, presumptions in ... ... .. 17
Crops, growing, contracts for sale of ... ... ... 43
Crown grant, enrolment of, how evidenced ... ... 25

,, land, presumption as to ... ... ... 9
Custom, parol evidence admissible to explain ... ... 68, 69
Damages, witness not liable in, for anything he may say 5
Date of documents, presumption as to ... ... 12
Deaf and dumb, when competent as witnesses ... ... 91
Death, of commorientes, presumption as to manner of ... 15

,, time of, no presumption as to ... ... ... 15
,, certified copy of register, evidence of ... ... 25

Debt, passing of money evidence of .. .. ... 12
,, discharge of, by smaller sum should be by deed ... 35
.,, suspended by taking bill or note ... ... 44

Deceased, dying declarations by ... ... ... 3, 111
,, in dealings with, corroboration necessary ... 2

Declarations, against interest ... ... ... 110
,, dying, admissible in cases of homicide ... 3
,. by aboriginal ... ... ... ... 81
,, by children under 7 ... ... ... 81

ex parte, inadmissible post litem motam ... 5
as part of “res gestoe ” ... ... ... 112
in official capacity ... ... ... 108

,, in course of business ... ... ... 109
,, by partners ... ... ... ... 104
,; of trust should be in writing ... ... 51
,, may be taken by justices in any Bailiwick 127

Deed, what transactions to be evidenced by ... ... 33
Defence, unsupported by facts, when admissible ... 3
Defendants, charged criminally, not competent witnesses 84
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Defendants, charged criminally, when discharged or ac
quitted, ...

,, ,, ,, husbands and wives of, not
,, ,, ,, husbands and wives of, in

* what cases competent ..
Delivery, possible with out acceptance... ... ..

,, no acceptance without ... ... .
Deposited plan, reference to numbers on, sufficient de 

scription... ... ... ... ... ..
Depositions of witnesses, when admissible ... ..

,, ,, ,, under s. 189 Justices of l’eace
Statute ... ...

,, ,, ,, under s. 191 Justices of Peace
Statute ... ...

,, ,, ,, under s. 115, 118 Justices of
Peace Statute ...

„ ,, ,, use of ... ...
,, ,, ,, how and when taken ...

Dipsomaniac, how far incompetent as witness ... 
Dismissal, certificate of, bar to further proceedings 
Distress warrants, should be in writing ,..
Documents, parol evidence of, contents of ,/when admissible 

,, fabrication of, presumption from ... 
Domicile, presumptions as to.., ... ...
Draft copies, when secondary evidence ...
Dramatic or musical productions, evidence of pro

prietorship and right to represent ... ... ..
Duty, presumptions from ... ... ... ...
Dying declarations, when receivable ... ... ..
Education Act, proof of attendance under . ...

,, standard of, evidence of ... ... ...
Embezzlement, notice to produce written agreement on 

charge of ... ... ... ... ...
Estate, presumption thaPgrant of, beneficial ... ...
Estoppel, has larger operation in civil than criminal 

matters ... ... ... ... ... ..
Evidence Act, No. 197, deals with the examination of 

witnesses, &c. ... ... ... ...
,, Amendment Act, No. 443 ... ... ...
,, rules of ... ... ... ... ...
,, must support allegations ' ... ... ...
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Evidence, suppression or fabrication of, presumption from 
,, best of its kind, must always be given ...
,, primary and secondary, what is ... ...
,, secondary, when receivable ... ...

Exchanges of land, how evidenced ... ... ...
Executors, promises by, how evidenced ... ...
Explanation of documents, rules as to... .. ...
Fabrication of documents, presumption from .. ...
Facts, provable without production of writing if writing 

not in issue ... ... ... ...
,, witness must only state ... ... ...
,, presumption of ... ... ... ...

Figures, in Bills and Notes, when not same as words ... 
Foreign Bankruptcy, evidence of ... .. ...
Forged documents, uttering, presumptive evidence of 

fraud ... .. .. ... ... ...
Fraud, ground for relief .. ... ... ...
Friendly Society, appointment of Trustee of, how evi

denced ... ... ..." ... ... ...
Friendly Society, Registration of, how evidenced ...
Gazette, production of part of, informal evidence ...
Gentoo, how sworn... ... .. ... ...
Gestation, presumption as to... ... ... ..
Gift, passing of money evidence of payment, not gift or loan 
Goods, contract for sale of, must be evidenced by writing 
Grants, must be by deed ... .. ... ...
Growing crops, when sold, not an interest in land ...
Guarantees for debt or default of another, must be in

writing . ... ... ..
,, ,, consideration for, need not appear
,, ,, essentials of
,, ,, how discharged
,, as to credit or character must be in writing 

Handwriting, how proved ... ... ... ...
Hearsay evidence, as a rule inadmissible ... ...
Homicide, dying declarations receivable in, ... ...
Husband, when not competent witness against wife, ... 

,, may not disclose communications made during 
marriage... ... ... ... ...

Husbands and wives, communications between, privi
leged ... ... ... ...
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Husbands and wives, letters between, privileged ... 93
Idiots, how far incompetent as witnesses ... ... 90
Illegal consideracion, effect of, as regards Bills and Notes 17
Illegality of promises, will avoid contract, pro tanto ... 7C

,, ground for relief ... ... ... ... 70
Incompetency of persons as witnesses, the exception ... 8,10,78

,, of witnesses, how ascertained ... ... 78
,, ,, question for Judge ... ... 79

Indecency, evidence may be excluded on ground of, in
civil matters ... ... ... ... ... 2

Infancy, debts contracted during, ratification of .. 51
,, ground for relief from contracts ... ... 70

Infants, promises and contracts by, ratification of ... 51
,, under 7, evidence of, may be given on affirmation 8
,, under 7, statement of, when not receivable ... 82

Informants and wives, when competent witnesses ... 88
* Innkeepers, presumption as to loss of goods under value

of L10, (note p. 9, for L30 read L10) ... ... 9
Innocence, presumption of, in criminal matters ... 2
Insanity, distinction as to, in civil and criminal matters 3
Insolvency, does not render witness incompetent . ... 84
Intention, as a rule governs all contracts ... ... 74
Interest in result does not render witnesss incompetent... 84
Intimidation, ground for relief ... ... ... 70
Issue, matters in, evidence must go to prove or misprove 
Jew, how sworn ... ... ... ... .. 83
Joint contractors, payment by, when sufficient to bar ,

Statute of Limitations ... ... ... ... 49
Jointly, when one charged, inadmissible as a witness ... 2,84
“ Junior,” presumption when word, and “ Senior ” used 12
Jurisdiction, out of, secondary evidence of deeds ... 22
Land, grants of and other interests in, to be evidenced by 

deed ... ... ... ... ... ... “33
Land, contracts for sale of, to be in writing ... ... 36
Land, Agent for sale of, must be authorised in writing ... 37

,, Contract, for sale of, means pi ima facie fee simple 39
Latent ambiguity may be explained by extrinsic evidence 69
Larceny, of letters, on charge of, secondary evidence of

,, address admissible ... ... .. 23
,, of valuable security, on charge of, document

lodged contemporaneously must be produced .. 31
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Law, knowledge of, presumption of ... ... 8

Lease, under party, of P.P. Act, evidence of counterpart 24
,, required to be in writing, must be by deed ... 33
,, for less than 3 years, may be by parol ... 33
,, parol, with part performance, may be enforced ... 33
,, agreement for, confers same rights as Lease ... 34

,, ,, how construed ... 34
,, under Transfer of Land Statute same effect as deed 34

Legitimacy, presumption as to ... ... ... 13
Letters, delivery of presumption as to ... ... 11

,, and telegrams may form one contract for sale of land 37
„ „ „ goods... 40

Life, continuance of, presumption from ... ... 14
Limitations, Statute of, what sufficient to bar ... 50.

,, ,, ,, ,, ,, in case of
Joint Debtors ... ... 49

Lodging house, registration of, evidence of ... ... 28
Lost deeds, secondary evidence of ... ... 22
Lunacy, a ground for relief ... ... ... 70
Lunatics, how far incompetent as witnesses .. .. 90
Mahomedan, how sworn ... ... ... 82
Marriage, consummation of, presumption as to ... 13

,, presumption as to the legality of... ... 13
,, prima facie, evidence of ... ... ... 25'
,, agreements in consideration of, must be in writ

ing ... ... ... ... 46
Matter in issue, to be proved by party stating affirmative 4
Medical Practitioners, privilege of ... ... 95
Medicine, sale of adulterated, presumption as to .. 17
Misconduct, presumptions from ... ... ... 16
Misrepresentation, ground for relief ... ... 70
Mistake, several kinds of .. ... ... 71

,, ground for relief ... ... ... 70
Money, payment of, presumption of debt, not loan or gift 12
Monomaniac, how far incompetent as witness ... 90
Mortgage, stamp required on ... ... .. 76
Musical productions, evidence of proprietorship in ... 27
Native, evidence of aboriginal, how taken ... ... 81
Nature, course of, presumption from ... ... ... 13
Negociabie instrument, property in, passes by delivery ... . 6
Notice to produce, when dispensed with ... ... 21,22,23
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Notice to produce, in Criminal cases ... ... ..
Novation, what is ... ... .. . ...
Oath, not necessary in all cases ... .. ...

,, in lieu of, when affirmation admissible ... ..;
,,* no particular form of, necessary ... ...

Offence, all constituents of, must be proved in Criminal 
proceedings ... ... ... ... ...

Officers, Government, documents signed by, to be 
judicially noted ... ... ... ... ...

Opinion evidence ... ... ... ... ..
Orders, by way of assignment of debts, should be in writing 
Original documents, must be produced or accounted for...
Parol evidence, of documents, as secondary evidence ... 29,
Partitions of land, must be by Deed ... ... ...
Partners, admissions by, when admissible ... ...

,, presumption as to interest of ... ...
,, presumption as to payments by ... ...

Partnership, continuance of, presumption as to ...
Party, to civil suit may be a witness ... ... ..
Patent, specifications &c., how evidenced ... ...

,, ambiguity, parol evidence inadmissible to explain 
Payment, receipt under seal, evidence of ... ...

,, Bill or Note in part ... ... ...
Perjury, in written information, on charge of, document 

must be produced ... ... ... ..
Placard, secondary evidence may be given of ... ...
Poison, presumption as to laying ... ... ...
Possession, of stolen property, presumption as to ...

,, forged duty stamps ... ... ...
Port litem motam, exparte declarations, admissible ...
Pound Board, secondary evidence of, admissible ...

,, keeper’s book ,, ,, ... ...
“ Prejudice without,” letter written, will not bar Statute

of Limitations .. .. ... •
,, ,, meaning and effect of letters ....

Press Copies, priina facie evidence ... ... ...
Presumptions classified .... ...

,, of law ... ... .... ...
,, of innocence ... ... ...
,, of knowledge of law ... ... ...
,, of incapacity .. .... ...
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Presumptions of payment, receipt under seal is ..
, that “ res judicata” conclusive ... ...

of duty and obligation ... .. ...
,, that wife acts under husband’s coercion ... 
,, that Bills and Notes given for good eon
,, sideration ... ... ' . ... ...
,, as to carriers and bailees .... ..
, as to Crown Land ... ... ...

„ of Fact ... ... ... ...
,, of Law and Fact ... ... ...
,, that all things rightly done .. ..
, that men intend consequences by their acts 

,, as to delivery of letters ... ... ...
,, as to words “ Senior” and. “ Junior” ...
,, that payment of money a loan not a gift ...
,, as to date of documents ... ...
,, as to acceptance of offer .. ...

• ,, as to continuance of partnership ... ..
that every estate granted is beneficial to 
grantee ... ... ... ...

,, as to consummation of marriage ... ...
,, as to legitimacy of children ... ...
,, as to legal marriage ... ... ..
,, from continuance of things in atatu quo ...
,, from continuance of life ... ... ...
,, from ordinary course of nature ... ...
,, from misconduct ... ... ...
,, from suppression of evidence ... ...
,, from fabrication of evidence ... ...
,, in Criminal Law ... ... ...
,, rebutted by stronger presumption ...

Primary evidence, must be given where procurable ...
Printed in part and written in part, rule as to deeds ...
Prints or photographs, as secondary evidence ...
Private documents, secondary evidence of .. ...
Privilege, when claimed, secondary evidence of deeds 

„ admissible ... ... ... ..
,, classes of evidence affected by ... ....

Probable consequences of injurious act, presumption 
asto ... ... ... ... ... ...

Probate, prima facie evidence of original will ... ...

8
8
9
9

9
9
9

10
10
11
11
11
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12

12
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Proclamations and Orders in Council, evidence of ... 28
Promissory Notes, Stamps on ... ... 77
Public documents, how proved .. ... ... 24
“ Qui semel mains” maxim as to misconduct ... 16
Rabbit Act, Inspector under, evidence of appointment of 27
Rape, in charges of, when statements part of res gvstcu 115
Rate Books of Council, primci facie evidence ... .. 26
Receipt of a smaller sum, not discharge in full of a larger 85
Registered instrument, certified copy of, admissible ... 24
Registration, of Bill of Sale, how evidenced ... 25

,, of Companies, evidence of .. ... 27
,, of Medical Practitioner, evidence of • ... 27

Reputation, evidence of ... ... ... ... 133
“ Res Gestoe,” dying declaratation, part of ... ... 112

,, statements, part of ... ... ... 114
,, in case of Rape, ... ... 117

“ jRes judicata,v to be taken as conclusive ... ... 8
Rightly done, all things, presumption that .. . . 9
Roman Catholics, how sworn ... ... ... 82
School, attendance at, ... ... ... 27
Seal, accidental loss of, does not cancel deed... ... 60
Secondary evidence, when receivable ... ... 20

,. no degrees of.. ... ... 4
,, of public documents, how given ... 2
,, of Private ,, ,, ... 28
,, of Documents in criminal matters ... 30

. ,, reasons for not receiving ... 131
,, as to opinion ... ... 138
,, as to character ... ... 133

Sequestration, evidence of Order of .. ... 26
Ships, sale of, must be evidenced by deed ... ... 35
Signatures, what, to be judicially noted ... ... 53
Solicitors, privilege of... ... ... .,. 95
Stamp, insufficient, when renders deed inadmissible ... 75

',, sufficiency and presumption as to ... ... 75
,, what, required on Sale of Equity of redemption 76
,, on Promissory Note .. vtK ... 77

Statements, voluntary, of prisoner admissible 6 118 122 125 128 
“ Statu guo” presumption from continuance in .. 13
Stolen property, presumption from possession of .. 10
Substance of issue, only need be proved in civil matters...
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t; Summary conviction, ” offence punishable on—meaning of 84
Surrender of any interest in land should be by deed .. 33
Survivorship, no presumption as to, in case of comm orientes 15
Tenant, cannot as a rule dispute landlord’s title .. 0
Time, does not run against Crown .. ... ... 6
Tombstone, secondary evidence admissible of inscription on 22
Tradesmens’ books, not admissible without corroboration 107
Trust, declaration of, should be in writing .. .. 51
Trustee, appointment of, in insolvency, evidence of ... 27

,, ,, in liquidation, ,, ... 27
Understanding, want of, incompetency from ... ... 90
Undue influence, ground for relief ... ... ... 70
Unstamped document, admissible in evidence in criminal

proceedings | ... ... .. ... ... ' 75
Usage, parol evidence admissible to explain ... ... 68

,, cases in which, may be explained ... ... 69
Value of goods, and price of goods, equivalent terms ... 40
Vessels, Register of British, how evidenced ... ... 25

‘ Voir dire,” examination on, when and how made ... 78
Voluntary statements of prisoner, admissible ... 6 118 122 125 128
VVarrants of attorney, must be executed before an attorney 36
Warranty, or collateral contract, what is ... ... ' 72

,, ,, ,, when admissible ... 72
Widows and widowers, precluded from divulging marital

communications ... ... ... ... 94
Wife, presumption as to coercion of, by husband, in

certain cases ... ... .. ... ... 9
,, of defendant, charged criminally, incompetent as a

witness for or against ... ... ... ... 85
,, when admissible as a witness against .... . ... 86
„ of one of several co-defendants, not admissible as a 
„ witness for or against ... ... ... 86-89

Will, probateprimafaeie evidence of original ... ... 25
Wills, alterations in, presumption as to ... ... 59
Wives and husbands, communications between privileged 92

letters... .. ... 93
when admissible as witnesses ... 86-89

“Without prejudice, letter written, will not bar Statute
of Limitations ... 101

i9 ,, effect and meaning of 100
4 ‘Witness taking oath not binding punishable ... ... 83
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,, when not sworn, new trial may be had ... 83
,, credit of, question for jury ... ... „ 83

Words in bills and notes, over-ride figures when different 70
Writing, when necessary in evidence ... ... . 36
Written instrument, explanation and construction of .. 67
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Hknry J. Armstrong, Solicitor of the ^.Colony of Victoria. 8vo. Price 
12s. 6d. cloth. 1889.

Canaway’s Rea! Property Act and Amending Acts New 
South Wales^

With Notes and Cases and Copious Index. By Arthur Pitcairn Canaway, 
B.A. Oxon, Barrister-at-Law. Price 12s. 6d. Sydney, 1887.

Colies on Sheriff’s
A Synopsis of the Law relating to Sheriffs in the Execution of Writs, Illus
trated by upwards of Seven Hundred Cases, chiefly taken from the Law 
Journal Reports, and Dowling and Dowling and Lowndes’ Practice Cases. 
By Richard Colies, M.A., of the Middle Temple, Sheriff of the Midland 
Bailiwick 8vo. Price 16s. cloth. Melbourne, 1883.

Duffy and Higgins’ Insolvency
The Insolvency Statute, 1871, and Amending Statute, (No. 411), with Rules 
Notes, and Index. By Frank Gavan Duffy and Henry Bournes Higgins, 
Barristers-at-Law Crown 8vo. Price 30s. cloth.

Duffy and Irvine’s Married Women’s Property
The Law relating to the Property of Married Women. By Frank Gavan 
Duffy and William Hill Irvine, Barristers-at-Law. Demy 8vo. Price 
25s. cloth. Melbourne, 1886.

Gillespie’s Bills of Sale and Interpleader in the Small debts 
Courts of New South Wales

With an Appendix containing the Acts relating to Bills of Sale in the Colony 
and Supreme Court Cases. By Alexander Gillespie of Sydney, Solicitor. 
Price 10s. Sydney, 1888.

Gurner’s Criminal Law
The Practice of the Criminal Law of the Colony of Victoria. By Henry 
Field Gurner, Crown Solicitor of the Colony. 8vo. Reduced to 10s.

ON SALE BY

81 Chancery Lane, Melbourne,

Melbourne 1882.

Melbourne, 1871.



Hamilton’s Judicature Act .
Tne Judicature Act 1S83, and the Rules of the Supreme Court 1884, with In
troduction, Notes, Forms, Time Table, and Copious General Index. By 
Edward B. Hamilton, B. A., Barrister-at-Law. 8vo. Price £2 2s. cloth ; 
£2 7s 6d. half-calf ; and £2 10s. half-calf, if interleaved

Melbourne, 1884

Horwitz’s Justices' Guide
An Analytical Synopsis of 0 deuces Punishable before Justices on Summary 
Jurisdiction, with notes of cases and observations. By Louis Horwitz, a 
Solicitor of the Supreme Court, Price lls. cloth.

Melbourne, 1888.

Irvine’s Justices of the Peace
Their authority and Functions out of Sessions and nCCourts of Petty Sess
ions, to which is appended the Justices of the Peace Act, 1887, and Rules 
with Notes. By William Hill Irvine, M.A., L.L.B., Barrister-at-Law. 
Demy 8vo. Price 31s. 6d. cloth. Melbourne, 1888.

M’Farland’s Digest of Mining Law
A Digest of the Law of Mining in Victoria from 1858 to 1881. By John 
M’Farland, M.A., Barrister-at-law. 8vo. Price 16s cloth.

Melbourne, 1881

New South Wales Digest
A Digest of Cases in all the Courts decided ju the Supreme Court of New 
South Wales from 1861 to 18 35. By John Leo Watkins, Richard E. 
O’Connor and Augustus Nash, Barristers-at-law. Royal 8vo. Price 
£5 5s. half-calf. ■ Sydney, 1884.

Oliver’s Collection of Real Estate Acts
Relating to the Transfer of, or dealing with Land ; with the cases decided 
in the Supreme Court noted, and a copious index appended. By Alexander 
Oliver, Esq. Price 25s. bound half-calf Sydney, 1878.

Victorian Digest *
A Digest of the Reported Cases in the Supreme Court, Courts of Insolvency, 
Mines and Vice-Admiralty in the Colony of Victoria, and the Decisions of 
Appeal therefrom to the Privy Council from 1861 to 1885. By G. W. 
Waterhouse and F. W. Edmondson, Barristers-at-Law. In one large 
volume. Royal 8vo. Price £4 4s. cloth. Melbourne 1886.

Walker’s Practice in Equity
Being the Equity Act of 1880, and the Rules of Court issued thereunder, 
critically examined and compared with the present English Practice, with 
full references to the English and Colonial Cases. By W. Gregory Walker 
(of Lincoln’s Inn and Sydney), Barrister-at-Law, B.A., and late scholar of 
Exeter College, Oxford. Author of ‘ ‘ A Compendium of the Law relating to 
Executors and Administrators,” &c. Demy 8vo. Price 18s. cloth.

Sydney 1884

Wise and Davies Bankruptcy Act
Rules and Forms, with introduction, Commentary, Notes of Cases and Index. 
By the Hon. B. R. Wise, Attorney General and Haubrey Davies, B.A , 
Oxford, of the Inner Temple, Barrister-at-Law. Price 15s.

Sydney, 1888.
Wood’s Australasian Colonies

. The Laws of the Australasian Colonies as to the Administration and Distri 
bution of the Estates of Deceased Persons ; with a preliminary Part on the 
Foundation and Boundaries of those Colonies, and the Law in force in them. 
By John DennIvStoun Wood, Esq., Barrister-at-Law. Royal 12mo. Price 
6s. cloth. 1884.


