
Part ll.- 

Estates and Interests in Real Estate (Other than Copyholds) at Common Law 
Section 1.– Estate in Fee Simple. 

Sub Section 1,-Quantum of Estate. 

Explanatory or supporting argument has not been included 

315   An estate in Fee Simple approaches as near to absolute ownership as the system of tenure 
will allow. It is capable of existing as long as there are heirs-at-law of the ownership for the time 
being, and since the law does not expect that there will be a failure of heirs, the duration of the 
estate is, in theory, unlimited. If in fact the owner dies intestate and without heirs, the land, save so 
far as it is required for payment of his depts., escheats to the lord- usually the Crown-under whom 
it is held. But this is the only way in which the estate can now determine. Moreover, the tenant for 
the time being who transfers the fee simple transfers an interest which the law treats as 
exhausting the possible duration of the ownership of the land. Consequently, neither a reversion 
nor a reminder can be reserved. But a fee simple may be devised by will subject to an executor 
device over, and such devise over, provided it is so limited that it must, if it takes effect, take effect 
within the period allowed by the rule against perpetuities is effectual and cannot be defeated by 
the prior devisee consequently, an alienee from such devisee takes subject to the executor devise. 

316   Apart from statute, an estatein fee simple can only be created inter vivos (Between two living 
Persons) by a limitation to the grantee “and his heirs”. It is not sufficient to use words implying the 
indefinite duration of the estate, such as a limitation to the grantee “forever”. The word “heirs” 
makes the estate of inheritance, and it is the estate thus limited that the law attaches the incident 
indefinite duration. But in deeds executed since the 31st December, 1881, an estate in fee simple 
can be limited by the words “in fee simple”. If the words “Heirs” or, since such date, the phrase “in 
fee simple”, is not limitation creates only an estate for life. 

The word “heirs” is not required in wills. In the absence of the contrary intention, a device by a 
testator seised in fee simple passes the whole estate to the device without words of limitation. 
Moreover, an estate in fee simple may be created by reference to a limitation in another 
instrument or in another part of the same instrument where the words “heirs” is used, although it is 
not used the referential limitation; and the word “heirs” is not required upon a release by one 
coparcener or joint tenant seised in fee simple to the others; nor upon the grant of a rent between 
such persons by the way of equality of partition. Words implying the right to receive a rentcharge 
in perpetuity may be effectual to create a rent charge in fee. 

Sub Section 2,-Incidents of Estate. 

(i) Enjoyment 

317  Land subject to easements or to restrictive covenants cannot be used in a manner 
inconsistent with the proper enjoyment of the easements, or with the due observance of the 
covenants; and, in certain circumstances, the use of land may interfere to such an extent with the 
comfort of neighbouring owners or occupiers as to constitute an actionable nuisance; but, short of 
this, an owner in fee simple is subject to no restrictions as to the use to which he may put the land, 
and he may exercise over it acts of ownership of all kinds, including the commission of waste, 
such as the felling of timber, opening and working of mines, and the pulling down of houses. If, 
however, his estate is subject to an executor device over, he is in the same position as a tenant for 
life without impeachment of waste; he may not commit equitable waste. 



 

 

(ii) Alienation 

318  The owner of an estate in fee simple has an absolute right to alienate the land inter vivos, 
and, subject to the provisions of the Land Transfer Act, 1897, he can dispose it by will. If his estate 
is subject to an executory limitation over, on failure of his issue, or in any other event, he has, 
when his estate is in possession, the statutory powers of sale, exchange, partition, and leasing 
conferred on a tenant for life by the Settled Lands Acts. 

(iii)Transmission by Operation of Law 

319  During  the life of the owner in fee simple he is liable to be deprived of his estate by process 
of execution, or by the operation of the law of bankruptcy; and upon his death, except in the case 
of a legal interest in copyholds, it devolves in the first instance on his personal representatives. So 
far as the land is not required for payment of his debts, the beneficial interest devolves, if he has 
disposed of it by will, upon the specific or general devisee; otherwise, upon hid heir-at-law 
ascertained in accordance with the Inheritance Act, 1833.  

Section 2.-Modified fees. 

Sub Section 1.-In General. 

320  Estates in fee can be created subject to certain modifications and these give rise to estates 
upon condition-sometimes called “fee simple conditional”,-determinable fees, conditional fees, and 
qualified fees. 

Sub Section 2.-Creation of Estates 

(i) Estates in Fee upon Condition. 

321  An estate in fee simple may be granted upon condition, and, if the event contemplated by the 
condition happens, the grantor can re-enter and determine the estate, either by virtue of the 
condition merely, it is suitably expressed, or otherwise by virtue of the express proviso for re-entry. 
Thus, if the land is granted in fee simple upon condition that a specified yearly rent shall be paid, a 
right of entry is implied, and the granter can re-enter if the rent is in arrears. The same effect is 
produced where the grant, after reserving a rent, contains an express proviso that if the rent shall 
be in arrear, the granter and his heirs may re-enter. Similarly there may be a proviso for re-entry if 
the land ceases to be used for the specified purpose. 

322  But an estate upon conditions cannot be defeated without actual entry, or claim equivalent to 
entry; it is not ipso facto defeated by the happening of the critical event; and, since the grant of the 
estate exhausts the fee, the right of re-entry cannot be limited by way of remainder; it can only be 
reserved to the grantor and his heirs, and it exists in their favour as a possibility of reverter. 

323  Such a condition is called a common law condition, and is apparently, subject to the rule 
against perpetuities. If this is so, it is invalid, unless it is contained within the limits allowed by the 
rule. The condition is invalid also it is unlawful, and, since an estate in fee simple is in its nature 
alienable, a condition in restraint of alienation is repugnant and therefore void  

 

 

 



(ii) Determinable Fees. 

324  An estate in fee simple may be granted with words of direct limitation so as to be prima facie 
fee simple, but without further words – sometimes called words of collateral limitation – whereby it 
is liable to be determined on the happening of some future event, provided that it is such a nature 
that by possibility it may never happen at all. An estate so limited is called “determinable fee”, and 
more over it is no objection that the future event may happen at time beyond the limit allowed by 
the rule against perpetuities. But since the possible duration of the estate exhausts the fee, no 
remainder can be limited upon it; and the grantor retains only the possibility of reverter. If the 
future event is such that it will always remain liable to happen, the determinable fee can only be 
enlarged into an absolute fee simple by release of the possibility of reverter. If the future event is 
such that it may become impossible to happen, then, upon such impossibility being ascertained, 
the possibility of reverter is extinguished, and the determinable fee is enlarged into an absolute fee 
simple. If the event happens, the estate is thereby determined by force of the collateral limitation, 
without entry by the grantor or his heirs. 

(iii) Conditional Fees. 

325  A conditional fee is an estate which has not been possible as regards freehold since the 
statute of De Donis. The limitation of such a fee before the statute was the same as the limitation 
of an estate tail after the statute, that is, to the grantee and the heirs of his body , either generally, 
or restricted to a special class of heirs of his body.   

(iv) Qualified Fees. 

326  In lieu of limiting an estate to a man and his heirs, the estate may be specially to a man and 
the heirs of an ancestor whose heir he is. This, it has been suggested, may be done where it is 
required that the decent shall be traced from the ancestor, and such an estate has been called a 
qualified fee simple. But probably the limitation only controls the original course of decent, and 
does not place any restriction on the power of alienation; thus the owner for the time being can 
alienate like the owner of an estate in fee simple absolute, and vest a fee simple absolute in the 
alienee. 

Sub Section 3.- Incidents of Estates 

327  There is no rule forbidding waste by the owner of an estate in fee simple which is liable to be 
determined for breach of condition or by virtue of a collateral limitation. Consequently, such an 
owner has the same rights of actual enjoyment as an owner in absolute fee simple, including the 
right to commit waste at his pleasure. He has also the same rights of alienation inter vivos or by 
will, save that the estate in the hands of his alienee is subject to determination in the same matter 
as in his own hands.  

Section 3.-Estate for Life. 

Sub Section 1.-For the Life of the Tenant 

(i) How Arising. 

          328  An estate for life is an estate of mere freehold as distinguished from a state of inheritance. 
The estate may be for the life of the tenant or for the live or lives of other persons. These estate 
are known as an estate for life and an estate pur autre vie, respectively.    
 
 
 



329  An estate for the life for the tenant arises by express or in implied limitation; by operation of 
law, as in the case of tenant by the courtesy or in dower; and by tenant entail being reduced to the 
position of tenant for life in consequence in the possibility of issue entail becoming extinct. The 
estate of tenant by the courtesy and tenant in dower are treated of subsequently. 
 

 

 
 

 


