
FURTHER LEGAL ARGUMENT TO SUPPORT THE DECISION IN THE DJOKOVIC MATTER BEING 
ABSENT JURISDICTION AND THE REQUIREMENT OF THE FEDERAL COURT TO REMAKE THE 
DECISION ACCORDING TO LAW. 
 
The legislative authority of the Commonwealth is derived pursuant to section 51 of the 
Commonwealth Constitution.  
 

	SECT	51.							Legislative	powers	of	the	Parliament.	

																			The	Parliament	shall,	subject	to	this	Constitution,	have	power	to	make	laws	
for	the	peace,	order,	and	good	government	of	the	Commonwealth	with	respect	to:--	

(ix.)		Quarantine:	
 
(xxiiiA.)		The	provision	of	maternity	allowances,	widows'	pensions,	child	
endowment,	unemployment,	pharmaceutical,	sickness	and	hospital	benefits,	
medical	and	dental	services	(but	not	so	as	to	authorize	any	form	of	civil	
conscription),	benefits	to	students	and	family	allowances: 
				
	(xxvii.)		Immigration	and	emigration: 
 
The power to make laws in relation to immigration is derived from section 51(xxvii) and this 
power is made subject to the constitution; supporting case law Gratwick v Johnson (See 
below). Although in that case the constitutional guarantee was s92 of the constitution, the 
relevant constitutional guarantee to this case is s51(xxiiiA) of the Constitution, it being a 
restraint on the legislative powers of the Commonwealth compelling either in a legal or 
practical sense a forced medical service such as vaccination. All constitutional guarantees 
operate as a restraint on legislative power and disapply any authority in the part of the 
executive to exercise any personal discretionary powers contrary to this prohibition.  
 
Thus the personal opinion of the immigration Minister in relation to vaccination is irrelevant 
as the Commonwealth’s authority to force vaccination does not exist and is prohibited 
under the Constitution. Furthermore, the Commonwealth acknowledged Mr Djokovic was 
not a serious risk and therefore the decision in the matter had no basis in fact or law. The 
only authority that the Commonwealth has to make laws in relation to people's health is the 
quarantine power pursuant to section 51(ix), the Commonwealth has made a law the 
Biosecurity Act in relation to quarantine, that law makes it very clear that a person is only 
subject to quarantine powers when laboring under infectious disease. The immigration 
Minister has no authority in relation to quarantine that power being exercisable by 
Biosecurity Officers, no control order was issued by these officers by Mr Djokovic. Therefore 
Mr Djokovic was no longer subject to Federal Jurisdiction on the ground that quarantine 
powers could not be exercise against him without showing signs or symptoms of an 
infectious disease. 
 
Mr Djokovic did not have any signs or symptoms of any infectious disease so he was not 
subject to that Act, the other question that must be asked and answered is does the 



Minister have authority under the Bioecurity Act? The answer to that question is no when 
Mr Djokovic entered the country he should have been looked at by Biosecurity officers, they 
and they alone would have determined whether he was laboring under an infectious 
disease and therefore issue a control order against him. Mr Djokovic does not have any 
control orders against him, he is therefore satisfied the quarantine powers of the 
Commonwealth, he then is no longer subject to federal jurisdiction upon entering to the 
State of Victoria, he was subject to state jurisdiction and yet again on two accounts he was 
deemed to be safe, therefore the decision made by the Minister was ultra virus, the 
Minister and the Federal Court had no jurisdiction to hear his matter therefore the duty 
remains upon the court to revisit the decision that it made because the decision affected 
the jurisdictional error is proper regarding law is no decision at all and this duty remains 
unperformed to this day. 
 
The Commonwealth authority to make laws in relation to immigration are only granted 
subject to this Constitution and that draws in the prohibition against civil conscription, a 
forced legal or practical compulsion to have a medical service such as vaccination. As there 
is no legislative authority to support the actions of the Minister his personal opinion is an 
irrelevant consideration of the court, “The constitutional constraint does not operate 
directly upon the exercise of executive power. It invalidates the executive act only by 
operating upon the legislation, disapplying the legislative authority for the executive act 
if the legislation would otherwise trespass against the constitutional limits upon 
legislative power.” The Migration Act is invalid in its operation as it contravenes 
s51(xxiiiA),  
 
The Minister is basically stating that he will only allow entry into the country to those that 
are vaccinated, a power the Commonwealth clearly does not possess. 
 
The ruling of the Federal Court not only was it applicable to Mr Djokovic personally but has 
ramifications to the population as a whole. 
The other relevant question for the court is were the judicial powers of the Commonwealth 
pursuant to s71 engaged as juridicition and the judicial power of the Commonwealth are 
two distinct notions, calling on different constitutional provisions and different decisional 
law. I draw the courts attention to Toohey J paragraph 21 in Kable v DPP 1996 HCA, citing 
Professor Lane, cited below: 
 
Professor Lane has said (139): 
"Jurisdiction and the judicial power of the Commonwealth are 
two distinct notions, calling on different constitutional provisions and different decisional 
law." 
Although the argument before the Court proceeded at times by reference to federal 
jurisdiction, in truth it is the judicial power of the Commonwealth with which the Court is 
concerned, a power applicable by reason of s 71 of the Constitution.The Supreme Court of 
New South Wales was required, at first instance and on appeal, to determine questions 
arising under the Constitution. In those circumstances s 39(2) of the Judiciary Act, read 
with s 77(iii) of the Constitution, conferred jurisdiction on the Supreme Court to 
determine those questions. Section 71 of the Constitution ensured that the judicial power 
of the Commonwealth was engaged in those circumstances. 



The case of House v King 1936 55 CLR 499 demonstrates that jurisdictional error on part of 
the court can be on the basis that the court acted on the wrong principal or considered 
extraneous or irrelevant material. 
 
The judges acted on a wrong principle; the Minister cannot exercise his own personal 
opinion contrary to law as the discretionary power granted to him can only be exercised so. 
The personal opinion of the Minister is extraneous and irrelevant, and the court allowed 
itself to be guided or effected by him. The court failed to take into account the material 
consideration that the Minister himself considered Djokovic was a low risk in spreading the 
virus, his vaccination status being irrelevant. Furthermore, it is clear that the court has 
committed further jurisdictional errors in believing that decisions on the basis of 
unreasonableness, irrationality or illogicality do not constitute grounds for judicial review 
and fall within the realms of judicial review ultra vires of the court. 
This is plainly wrong, and I challenge the court to explain how the High Court exercising the 
same judicial powers of the Commonwealth could hear and educate upon the case of 
Immigration Minister v Li on the grounds of unreasonableness, irrationality and illogicality? 
As a maxim of law, a failure in just one element is a failure to have any jurisdiction and 
renders the decision null and void. In Australia we have an integrated judicial system, which 
the High Court sits at its apex, it has a supervisory role over all other courts. The constitution 
does not allow immunity to be confirmed on lower courts against judicial review of their 
decisions. If this is so the Federal court of Australia would be given the status of the High 
Court, it must be borne in mind that the High Court is the only court in the land that has not 
been created by any act of parliament. It owes its existence solely to the constitution and 
the High Court justices have a special duty by way of their oaths to ensure the proper 
exercise of the judicial powers of the Commonwealth of the lower courts.  

Queensland v Commonwealth 1977 HCA  
 
Barwick CJ 
 
9. It then becomes necessary for me to decide whether I ought to follow the decision 
of the majority in Western Australia v. The Commonwealth, notwithstanding that I 
believe it to be wrong. There is of course no doubt that this Court is not bound by 
its own decisions. Further, it has been said, and with some justification, that "the 
doctrine of stare decisis should not be so rigidly applied to the constitutional as to 
other laws" (see the passage cited by Isaacs J. in Australian Agricultural Co. v. 
Federated Engine-Drivers and Firemen's Association of Australasia	(1913) 17 CLR 
261, at p	278	) because in such cases the Parliament cannot legislate to correct the 
errors of the courts. It has been said, too, that since this Court has the duty of 
maintaining the constitution, it has a duty to overrule an earlier decision if 
convinced that it is plainly wrong. In the case already cited, Isaacs J. went on to 
say	(1913) 17 CLR 261, at p	278	: 
"Our sworn loyalty is to the law itself, and to the organic law of 
the	Constitution	first of all. If, then, we find the law to be plainly in conflict with 
what we or any of our predecessors erroneously thought it to be, we have, as I 
conceive, no right to choose between giving effect to the law, and maintaining 
an incorrect interpretation. It is not, in my opinion, better that the Court should 
be persistently wrong than that it should be ultimately right."                                                                           



Case Law 

Wong V Commonwealth 2009 HCA 3. 

253. Relevance of practical operation.  Secondly, in Ha v New South Wales[268] Brennan CJ, 
McHugh, Gummow and Kirby JJ said: 

"When a constitutional limitation or restriction on power is relied on to invalidate a law, the effect of 
the law in and upon the facts and circumstances to which it relates – its practical operation – must be 
examined as well as its terms in order to ensure that the limitation or restriction is not circumvented 
by mere drafting devices.  In recent cases, this Court has insisted on an examination of the practical 
operation (or substance) of a law impugned for contravention of a constitutional limitation or 
restriction on power." 

Gratwick v Johnson 1945 HCA7 
 
Latham CJ 
	James	v.	Cowan	(10) shows that	s.	92	may be contravened other than by direct prohibition. 
The subject of transport is intimately linked with defense, and, in my opinion, the Commonwealth 
Parliament has, under	s.	51	(vi.) (defence power) of the	Constitution, very large powers of 
controlling transport in time of war. But, however extensive these powers may be, they do not, in 
my opinion, exclude th application of s92 of the	Constitution. 
 
	No statute or regulation or order made under a. statute, whether by the Common wealth or by a 
State, can repeal or modify this provision. It is a constitutional prohibition which is a limitation 
upon all legislative power. 
 
Rich J 
I find it unnecessary to analyze these cases because I consider that the paragraph of the 
Order I have quoted is a direct and immediate invasion of the freedom guaranteed 
by	s.	92	to which the defence power is subject	{James	v.	Cowan 
In my opinion par. 3 (u) of the Order imposes a direct restraint on the freedom conferred by	s.	92. I 
consider that the decision of the stipendiary magistrate was right and that the rule nisi should 
be discharged. 
 
Starke J 
	But it is contended that the constitutional power to make laws with respect to defence and 
the National Security legislation warrant the Order and that decisions of this Court, which 
are collected in	R.	v.	Vizzard	(4) and	Riverina Transport Pty. Ltd.	V.	Victoria	(5) support the 
proposition. The constitutional power, however, is granted “ subject to 
this	Constitution	” and, therefore, to the provisions of	s.	92	which is a declaration of 
right guaranteed and protected by the	Constitution	{James	v.	The Com monwealth	(6) ). 
None of the cases referred to formulate “ a precise and inflexible interpretation ” of	s.	92, 
but all, I think, recognize that “ legislation ‘ pointed directly at the act of entry, in course of 
commerce, into the second State ’ ” contravenes the provisions of	s.	92	: 
See	Willard	v.	Rawson	(7). And it follows that legislation pointed directly at the passing of 
people to and fro among the States also contravenes the provisions of	s.	92. It is 
immaterial, as I understand the cases, that the object or purpose of the legisla tion, 
gathered from its provisions, is for the public safety or defence of the Commonwealth 
or any other legislative purpose if it be pointed directly at the right guaranteed and 
protected by the pro visions of	s.	92	of the	Constitution.The order nisi to review in this 
case should be discharged. 



 
Dixon J 
I cannot see how it can be said that such an Order leaves intercourse among the States by internal 
carriage absolutely free, as Johnson. s.	92	expressly commands that it shall be. 
 
It was not disputed that legislation under the defence power is subject to	s.	92.	 
 
	But these are considerations which have no relation to a general administrative order expressly 
detracting from the freedom guaranteed by	s.	92. That appears to me to be the character which 
the	Restriction of Interstate Passenger Transport Order	bears. 
 
In my opinion the appeal should be dismissed with costs and the order nisi should be 
discharged. 
 
 
McTiernan	J. 
 I agree that this appeal should be dismissed. 
The Commonwealth is bound by	s.	92	of the	Constitution	:	James	V.	The Commonwealth	 
Section	5	of the	National Security Act	is an exercise of legislative power conferred by	s.	51	of 
the Constitu tion : this grant of power is by this section made “ subject to 
this	Constitution,” and these words draw in, among other provisions of the	Constitution, 
s.	92. It follows that	s.	5	and the delegation of the legislative power which it sanctions and 
in pursuance of which the above Order purports to be made are overridden by	s.	92	: 
Cf.	Jehova’s Witnesses^ Case	(2). The Order is therefore open to challenge on the ground 
that it contravenes	s.	92. 
 
 
The present Order was made in circumstances of grave national peril, but it derives from 
no other legal source than an Act made under	s.	51	of the	Constitution. Whatever be the 
legal content of the maxim	salus populi suprema lex,	it is not the constitutional basis of the 
present Order and the maxim cannot therefore invest the Order with the force of a law 
superior to	s.	92	of the	Constitution. 
 
 

Comcare v Banerji 
[2019] HCA 23 

Edelman J 

208. Ms Banerji's alternative submissions should not be accepted. There is nothing 
in	s	15	from which an implication could be made requiring a decision maker to take 
into account the implied freedom of political communication as a mandatory 
relevant consideration when making a decision under that section. If the operation 
of	ss	13(11)	and	15	would otherwise contravene the implied freedom of political 
communication then the implied freedom would not operate as a mandatory 
relevant consideration for the decision maker. Nor could the implied freedom 
operate directly upon an executive act to invalidate an executive decision that is 
authorised by legislation. It is necessary to explain why, contrary to Ms Banerji's 
submission, the implied freedom operates directly upon the legislation rather 
than upon the exercise of executive power that has its source in that legislation.	  



209. The Attorney-General of the Commonwealth submitted that if the generality 
of the terms of the statutory power in	s	15(1)	would otherwise permit action that 
would be contrary to the implied freedom of political communication then, despite 
the generality of the terms of the legislative provision, and despite an inability to 
ascribe a meaning to the words of the provision which would proscribe those 
exercises of power that are beyond constitutional limits, each exercise of executive 
power could be treated as subject to a statutory requirement that the power be 
exercised in accordance with constitutional limits. That submission is correct. The 
constitutional constraint does not operate directly upon the exercise of 
executive power. It invalidates the executive act only by operating upon the 
legislation, disapplying the legislative authority for the executive act if the 
legislation would otherwise trespass against the constitutional limits upon 
legislative power. 

 
 
 

Biosecurity Act 2015 (Cth) 
No. 61, 2015  
 
An Act relating to diseases and pests that may cause harm to human, animal or plant health or the 
environment, and for related purposes 
 
3 Simplified outline of this Act 
 
Chapter 2 deals with managing risks to human health. That Chapter only deals with diseases (listed 
human diseases) that are listed in a legislative instrument.  
The main method of managing risks to human health is by imposing a human biosecurity 
control order on an individual who may have a listed human disease. However, Chapter 2 also 
includes requirements in relation to persons entering or leaving Australian territory, and rules relating 
to managing deceased individuals. 
 
 


