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Department Reference:  FOI 2655 
 
Darren  
Via email: darrenmixer@gmail.com  
 
 
Dear Darren  
 

NOTICE OF DECISION 
 

I refer to your request of 10 August 2021 to the Department of Health (the 
department) seeking access under the Freedom of Information Act 1982 (the FOI Act), 
in the following terms: 
 

I request the documents relied on by the Minister for Health to provide advice to 
the Governor General to enliven section 475 of the Biosecurity Act 2015 to declare 
SARS-COV-2 (COVID-19) is posing a severe and immediate threat to human 
health on a nationally significant scale on March 18th 2020 considering the 
Northern Territory are still yet to record a single death. 
 
I request the documents relied on by the Minister for Health to provide advice to 
the Governor General to enliven section 475 of the Biosecurity Act 2015 that 
confirms SARS-COV-2 (COVID-19) has been isolated in pure form from a human 
being. 
 
I request the documents relied on by the Minister for Health to provide advice to 
the Governor General to enliven section 475 of the Biosecurity Act 2015 to declare 
SARS-COV-2 (COVID-19) is an infectious disease that exists naturally in nature. 
 
I request the documents relied on by the Minister for Health to provide advice to 
the Governor General to enliven section 475 of the Biosecurity Act 2015 to declare 
SARS-COV-2 (COVID-19) has no antiviral treatments. 
 
I request the documents relied on by the Minister for Health to provide advice to 
the Governor General to declare SARS-COV-2 (COVID-19) is a threat to human 
health in Australia. 
 
I request the documents relied on by the Minister for Health that confirms 
SARS-COV-2 (COVID-19) causes high levels of morbidity and mortality 
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I request the documents relied on by the Minister for Health that confirms 
SARS-COV-2 (COVID-19) has entered Australian Territory. 
 
I request the documents relied on by the Minister for Health that confirms 
SARS-COV-2 (COVID-19) is fatal in some cases. 
 
I request the documents relied on by the Minister for Health that confirms 
SARS-COV-2 (COVID-19) is an infectious disease. 

 
Information about SARS-COV-2 (COVID-19) 
 
SARS-CoV-2, the virus which causes COVID-19, is real. Multiple scientific studies 
across the world demonstrate that highly reputable laboratory medicine experts 
have isolated and sequenced the virus that causes COVID-19, demonstrating that the 
virus exists, that it exists in variant forms, that it is different from the influenza virus, 
and that it causes a disease that has resulted in more than 5 million deaths 
worldwide in just over 20 months.  
 
While the department is not the custodian of the scientific studies establishing the 
existence of SARS-CoV-2, this research has informed the Australian Government’s 
response to the pandemic. You can find those scientific studies in the public domain. 
 
The department is a government agency and does not conduct laboratory testing for 
SARS-CoV-2, the virus that causes COVID-19. Diagnostic assays using reverse 
transcriptase polymerase chain reaction (RT-PCR) are conducted by testing 
laboratories throughout Australia. For more information, please see the Public 
Health Laboratory Network (PHLN) Guidance on Laboratory Testing for SARS-
CoV-2, which is available online: 
https://www.health.gov.au/resources/publications/phln-guidance-on-laboratory-
testing-for-sars-cov-2-the-virus-that-causes-covid-19  
 
In Australia, scientists at the Victorian Infectious Diseases Reference Laboratory at 
The Peter Doherty Institute for Infection and Immunity were the first to isolate 
SARS-CoV-2 outside of China, winning the 2020 MJA/MDA National Prize for 
Excellence in Medical Research. This critical information was immediately shared 
with local and overseas reference laboratories and major North American and 
European virus culture collections. These peer-reviewed, evidence-based 
publications provide scientific evidence for the existence of this deadly virus. 
 
While the department is not the custodian of the some of the information you have 
requested, you can find much of this information in the public domain and this 
research and information has informed the Australian Government’s response to the 
pandemic. 
 
  

https://www.health.gov.au/resources/publications/phln-guidance-on-laboratory-testing-for-sars-cov-2-the-virus-that-causes-covid-19
https://www.health.gov.au/resources/publications/phln-guidance-on-laboratory-testing-for-sars-cov-2-the-virus-that-causes-covid-19


3 
 

FOI Decision 
 
I am authorised under subsection 23(1) of the FOI Act to make decisions in relation 
to freedom of information (FOI) requests. I am writing to notify you of my decision 
in response to your request.   
 
I have identified two documents falling within the scope of your request (see 
Attachment A). I have decided to grant partial access to the documents with exempt 
or irrelevant material removed. The reasons for my decision are set out at 
Attachment B.  
 
Charges  
 
On 9 September 2021, the department notified you of your liability to pay a charge of 
$15.00. On 13 September 2021, you requested a waiver of the charge. On  
13 October 2021 the Department decided under subsection 23(1) of the FOI Act to 
impose the charges in full. Payment of these charges was received in full on  
25 October 2021.   
 
FOI review rights 
 
If you are dissatisfied with my decision, you may apply for a review. 
 
Internal review 
 
Under section 54 of the FOI Act, you may apply for internal review of this decision.  
 
In accordance with section 54B of the FOI Act, an application for internal review 
must be made in writing within 30 days after the day you are notified of this 
decision (or such further period as the department allows). To assist in the internal 
review process, please provide reasons you consider the review of my decision is 
necessary. 
 
The internal review will be carried out by another officer of this department within 
30 days of receipt of your application. 
 
An application for an internal review should be addressed to: 

Email: FOI@health.gov.au  
Mail:  FOI Unit (MDP 516) 

Department of Health  
GPO Box 9848 
CANBERRA ACT 2601 
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Information Commissioner review 
 
Alternatively, under section 54L of the FOI Act, you may apply to the Office of the 
Australian Information Commissioner (OAIC) for review of my decision by the 
Information Commissioner (IC).  
 
In accordance with subsection 54S(1) of the FOI Act, an IC review application in 
relation to a decision covered by subsection 54L(2) (access refusal decisions) must be 
made in writing within 60 days after the day you are notified of this decision (if you 
do not request an internal review). 
 
More information about IC review is available on the OAIC website at: 
https://www.oaic.gov.au/freedom-of-information/reviews/ 
 
The OAIC can be contacted by: 

Phone:  1300 363 992 
Email: enquiries@oaic.gov.au 

 
Complaints 
 
If you are dissatisfied with action taken by the department, you may also make a 
complaint.  
 
Complaint to the department 
 
Complaints to the department are covered by the department’s privacy policy. A 
form for lodging a complaint directly to the department is available on the 
department’s website: 
https://www.health.gov.au/about-us/contact-us/complaints  
 
Complaint to the IC 
 
Information about making a complaint to the IC about action taken by the 
department is available on the OAIC website: 
https://www.oaic.gov.au/freedom-of-information/reviews-and-complaints/make-
an-foi-complaint/  
 
Relevant provisions of the FOI Act 
 
The FOI Act, including the provisions referred to in this letter, can be accessed from 
the Federal Register of Legislation website:  
https://www.legislation.gov.au/Details/C2021C00382  
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Contacts 
 
If you require clarification of any of the matters discussed in this letter you should 
contact the department’s Freedom of Information Unit on (02) 6289 1666 or at 
FOI@health.gov.au.  
 
Yours sincerely  
 

 
 
Steve Miller  
Acting Assistant Secretary 
Health Emergency Management Branch  
  

22 November 2021 
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Freedom of Information Unit (MDP 516)  GPO Box 9848 Canberra ACT 2601 
Telephone: (02) 6289 1666  ABN: 83 605 426 759 

ATTACHMENT A 
 

SCHEDULE OF DOCUMENTS – FOI 2655 
 

Document 
No. 

Date Pages Description Decision 
on access1 

Exemptions 

1 16.03.2020 2 Letter from the Chief 
Medical Officer to the 
Minister for Health 

RE s47C & s47E(d): 
page 2 (part) 

2 17.03.2021 7 MS20-000294 – Human 
Biosecurity Emergency 
Declaration  

REI s22: pages 2, 5 & 6 (part) 
s42: page 3 (whole); 
pages 2 & 4 (part) 
s47C & s47E(d): 
pages 2, 4 & 6 (part) 

  

                                                 
1 RE = Release with exempt information removed; REI = Release with exempt and irrelevant 
information removed. 



Freedom of Information Unit (MDP 516)  GPO Box 9848 Canberra ACT 2601 
Telephone: (02) 6289 1666  ABN: 83 605 426 759 

ATTACHMENT B 
 

REASONS FOR DECISION – FOI 2655 
 
Material taken into account 
 
In making my decision, I have had regard to the following: 

 the scope of your request 

 the content of the document identified as falling within scope of your request 

 advice from departmental officers with responsibility for matters relating to 
the documents sought 

 the relevant provisions of the FOI Act, and 

 the Guidelines issued by the Australian Information Commissioner under 
section 93A of the FOI Act (the FOI Guidelines). 

 
Finding of facts and reasons for decision  
 
My findings of fact and reasons for deciding that the exemptions identified in the 
Schedule of Documents at Attachment A apply to the relevant parts of the document 
are set out below. 
 
Section 22 – Deletion of exempt and irrelevant material 
 
Section 22 of the FOI Act requires an agency to prepare and provide an applicant 
with an edited copy of a document with exempt and irrelevant material deleted 
where it is reasonably practicable to delete that information.  
 
Document 2 contains the mobile telephone numbers of Department of Health 
employees. As outlined in the department’s email of 18 August 2021 acknowledging 
receipt of your FOI request, this material is considered irrelevant to the scope of your 
request. 
 
Document 2 also contains material not relevant to your request. 
 
The exempt and irrelevant information has been deleted from the documents before 
being released to you. 
 
Section 47C – deliberative matter 
 
Subsection 47C(1) of the FOI Act provides that a document is conditionally exempt if 
its disclosure under the FOI Act would disclose deliberative matter in the nature of, 
or relating to, opinion, advice or recommendation obtained, prepared or recorded, or 
consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency.  
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The release of the relevant information in Documents 1 and 2 would disclose 
‘deliberative matter’ within the meaning of subsection 47C(1) of the FOI Act. 
 
The FOI Guidelines provide at 6.58 and 6.59: 

 
A deliberative process involves the exercise of judgement in developing and making 
a selection from different options: 

 
The action of deliberating, in common understanding, involves the weighing 
up or evaluation of the competing arguments or considerations that may have 
a bearing upon one’s course of action. In short, the deliberative processes 
involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a 
proposal, a particular decision or a course of action.  

 
‘Deliberative process’ generally refers to the process of weighing up or evaluating 
competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular 
decision or a course of action.  

 
The FOI Guidelines also provide at 6.68: 
 

A consultation undertaken for the purposes of, or in the course of, a deliberative 
process includes any discussion between the agency, minister or government and 
another person in relation to the decision that is the object of the deliberative process.  

 
The documents include advice and recommendations for consideration by the 
Minister for Health and Aged Care when deciding whether to make a human 
biosecurity emergency declaration under section 475 of the Biosecurity Act 2015 (Cth). 
The advice and recommendations were prepared by a range of entities, including the 
Australian Health Protection Principal Committee (AHPPC), which is the key 
decision making committee for health emergencies.  
 
The opinion, advice and recommendation that informed the Minister’s decision 
making with respect to making human biosecurity emergency declarations are 
appropriately characterised as ‘deliberative’ within the meaning in the FOI Act. 
 
Subsection 47C(2) of the FOI Act provides that deliberative matter does not include 
‘purely factual material’.  While the documents contain some factual material, I am 
satisfied that the relevant information is not purely factual and that, where the 
documents contain factual information, it is intertwined with the deliberative matter. 
 
For these reasons, I am satisfied that the release of the relevant information would 
disclose deliberative matter within the meaning of subsection 47C(1) and that it is 
therefore conditionally exempt. 
 
Public interest 
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Subsection 47C(1) of the FOI Act is a conditional exemption. Pursuant to 
subsection 11A(5) of the FOI Act, the department is required to give access to a 
conditionally exempt document unless access at that time would, on balance, be 
contrary to the public interest.  
 
While the application of section 47C of the FOI Act does not require a finding that 
any specific harm would result from disclosure of deliberative matter, the harm that 
may result from disclosure can be taken into account when applying the public 
interest test. 
 
The FOI Guidelines at 6.55 and 6.56 provide as follows: 
 

The deliberative processes exemption differs from other conditional exemptions in 
that no type of harm is required to result from disclosure. The only consideration is 
whether the document includes content of a specific type, namely deliberative 
matter. If a document does not contain deliberative matter, it cannot be conditionally 
exempt under this provision, regardless of any harm that may result from disclosure. 

 
While identifiable harm resulting from disclosure is not a specific factor in 
determining whether a document may be categorised as ‘deliberative’, it may be 
relevant subsequently when deciding where the balance of the public interest lies. If, 
in a particular case, a deliberative document may be released without appreciable 
harm resulting, this would tend to indicate that it would not be contrary to the public 
interest to disclose the document and therefore it must be released to the applicant. 

 
The FOI Guidelines also provide at 6.7: 
 

Disclosure of conditionally exempt documents is required unless in the particular 
circumstances and, at the time of the decision, there is, on balance, countervailing 
harm which offsets the inherent public interest of giving access. 

 
The FOI Guidelines also state at 6.21 that ‘the harm is an important consideration 
that the decision maker must weigh when seeking to determine where the balance 
lies.’ 
 
Following close examination of the documents and careful consideration of the FOI 
Act and the FOI Guidelines, I have decided to partially release the documents. I have 
made this decision because, although the documents contain deliberative matter, 
disclosure of the parts of the documents I have decided to disclose would not result 
in any appreciable harm and disclosure would therefore not be contrary to the 
public interest. 
 
In considering whether disclosure of the remaining material in the documents would 
be contrary to the public interest, I took into account relevant factors favouring 
disclosure, namely that disclosure would: 

 promote the objects of the FOI Act by revealing contextual information that 
informed the recommendations and provide the Australian people with 
access to government information 
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 inform debate on matters of public importance, and 

 enhance the scrutiny of government decision making. 
 
I also took into account the countervailing harm that might offset the above factors. 
In particular, I considered the following factors against disclosure: 

 there is a public interest in protecting opinions and recommendations by 
keeping this information confidential to ensure matters can be openly 
considered before final decisions are made 

 disclosure of considerations could reasonably be expected to inhibit the 
department’s ability to give frank and candid advice, opinions and 
recommendations in a range of situations including in consultation with 
advisory bodies to exchange preliminary views 

 disclosure of information not otherwise publicly available would diminish the 
quality and usefulness of the feedback received and recommendations made 

 disclosure of the exempt information would prejudice the department’s 
ongoing management of the virus outbreak 

 the release of the exempt information would inhibit the agency’s capacity to 
engage and deliberate with advisory bodies in future 

 disclosure of the exempt material would undermine the relationship of 
mutual trust and confidence between the department and advisory bodies 

 the exempt information was provided by advisory bodies on the expectation 
that the information would remain confidential  

 the exempt information is not publicly known or available from public 
sources 

 disclosure of the exempt material would prejudice the department’s ability to 
brief the Minister in future, and 

 disclosure of the exempt information would prejudice the department’s 
ministerial advisory functions. 

 
I find that harm would likely result from disclosure of the information I have 
decided not to release. That information is not otherwise publicly available, and its 
release would likely undermine the department’s ability to provide all available 
information when making recommendations to the Minister to meet the Australian 
Government’s obligations and responsibilities in protecting the health and wellbeing 
of Australians. 
 
In balancing the relevant factors for and against disclosure of the redacted portions 
of the documents, I gave greater weight to the factors against disclosure. I am 
satisfied that the public interest factors against disclosure outweigh those in favour 
of disclosure. I have therefore determined that giving access to the remaining 
information in the documents at this time would, on balance, be contrary to the 
public interest. The information is exempt under section 47C of the FOI Act. 
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Subsection 47E(d) – operations of an agency 
 
Subsection 47E(d) of the FOI Act provides that a document is conditionally exempt if 
its disclosure under the FOI Act would, or could reasonably be expected to, have a 
substantial adverse effect on the proper and efficient conduct of the operations of an 
agency. 
 
The department is responsible for managing Australia’s health response to 
pandemics and other health emergencies. Documents 1 and 2 contain information 
that was obtained by the department from advisory bodies and a Commonwealth 
agency for the purposes of deciding on courses of action to be taken by the 
Australian Government to reduce the spread of the COVID-19 virus and protect the 
health and wellbeing of Australians. 
 
The relevant information in the documents was obtained on the understanding that 
it would remain confidential. Release of the information in the documents would, or 
could reasonably be expected to, prejudice the future supply of information to the 
department, and jeopardise the department’s ability to facilitate the Australian 
Government’s management and response to national health emergencies.  
 
In particular, disclosure of the relevant information in the documents could 
reasonably be expected to inhibit the department’s ability to engage with advisory 
bodies and Commonwealth agencies and prejudice the department’s effective 
development of advice and recommendations concerning health measures to 
respond to the threat of COVID-19.  
 
I am satisfied that disclosure would prejudice the operations of the department by 
reducing the effectiveness of future efforts to obtain sensitive information for the 
purposes of managing and responding to health emergencies.  
 
Accordingly, I am satisfied that the relevant information in the documents is 
conditionally exempt under subsection 47E(d) of the FOI Act. 
 
The public interest  
 
As subsection 47E(d) is a conditional exemption, I have also considered whether 
access to the relevant information in the documents at this time would, on balance, 
be contrary to the public interest. 
 
I have considered the following public interest factors as favouring disclosure:  

 disclosure of the information would promote the objects of the FOI Act 

 disclosure would inform debate on a matter of public importance, and  

 disclosure would increase scrutiny of the department’s recommendations. 
 
I have also considered the following factors against disclosure: 
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 disclosure of the exempt information would prejudice the department’s 
contribution to the ongoing management of the virus outbreak 

 disclosure of the information would undermine the genuine exercise of 
official functions of this department in informing the decision making 
processes of the Australian Government 

 disclosure of the information would discourage the ongoing and future ability 
of the department to engage with the advisory bodies 

 disclosure of the exempt material would undermine the relationship of 
mutual trust and confidence between the department and advisory bodies in 
discussing operational activities 

 the exempt information was provided by advisory bodies on the expectation 
that the information would remain confidential  

 the exempt information is not publicly known or available from public 
sources 

 disclosure of the exempt material would prejudice the department’s ability to 
brief the Minister in future, and 

 disclosure of the exempt information would prejudice the department’s 
ministerial advisory functions. 

 
Having regard to the above, I consider that, on balance, disclosure of the exempt 
information in the documentswould be contrary to the public interest.  
 
I am therefore satisfied that the redacted information in Documents 1 and 2 is 
exempt under paragraph 47E(d) of the FOI Act. 
 
Section 42 – Documents subject to legal professional privilege 
 
Section 42 of the FOI Act provides that a document is an exempt document if it is of 
such a nature that it would be privileged from production in legal proceedings on 
the grounds of legal professional privilege.  
 
I am satisfied that the relevant parts of Document 2 are exempt from production on 
the grounds of legal professional privilege because all of the following conditions, 
set out in the FOI Guidelines at 5.129, apply: 

 the communications were for the dominant purpose of giving or receiving 
legal advice or in the context of actual or anticipated litigation 

 the advice given was independent 

 the advice was confidential and 

 there existed a legal adviser-client relationship. 
 
I am satisfied that the communications in the document were made for the dominant 
purpose of giving and receiving confidential legal advice, and that the advice was 
attended with the necessary degree of independence.   
 
The document contains communications made in the context of legal adviser-client 
relationship (see below). They were also made on the understanding that the 
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well-established relationship of confidence between a lawyer and a client governed 
the communications. The communications were not provided outside that context at 
the time of the communications. I consider that the communications were 
confidential at the time they were made and remain confidential. 
 
There is no evidence to indicate that the substance of the communications contained 
in the document has been disclosed more broadly, or used in any way that would be 
inconsistent with the maintenance of confidentiality. 
 
For the above reasons, I am satisfied that the claim for an exemption in respect of the 
document under section 42 is appropriate. I find that disclosure of the relevant parts 
of Document 2 would involve disclosure of material that would be exempt from 
production in legal proceedings on the ground of legal professional privilege. 
 
Waiver 
 
Pursuant to subsection 42(2) of the FOI Act, a document is not exempt under 
subsection 42(1) if the person entitled to claim legal professional privilege in relation 
to the production of the document in legal proceedings waives that claim.  
 
The privilege with respect to Document 2 has not been waived by in-confidence 
limited circulation of the documents for consultation to assist the drafting process, 
and privilege continues to be maintained for the document. 
 
Operational information 
 
Pursuant to subsection 42(3) of the FOI Act, a document is not exempt under 
subsection 42(1) by reason only that the information in the document is operational 
information.  
 
The relevant information in Document 2 does not fall within this exception. 
According to the FOI at 5.154, ‘A document is not operational information if it is 
legal advice prepared for a specific case and not for wider or general use in the 
agency.’  
 
I am therefore satisfied that the redacted information in Document 2 is exempt under 
section 42 of the FOI Act. 
 
 


