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PREFACE.

It is now more than nine years since the Connnonwealth of

Australia was establislied ; and the Constitution which was

then planted in Australian soil has been watered bounteously

by judicial decision, Parliamentary practice and the course of

politics between England and Australia, and Commonwealth

and States. It will probably be long before the more

elusive political development will warrant any confident

judgment upon the whole—time only can give the neces-

sary perspective. So, at any rate, it appears to the writer,

who has aimed at presenting merely the externals embodied

in the law, in such practice as appears to be established, and

in what may perhaps be described as doctrinal opinion. The

limitations of a text-book are sufficiently obvious, of which

we are not likely to want frequent reminders. Federalism,

as Professor Dicey remarked years ago, is legalism ; and

much of its law is hard, dry, and technical. But at the same

time it involves, more perliaps than any other branch of law,

a frequent recurrence to first principles ; and problems have

already emerged in Australia which stir the depths of

juristic thought—the nature of tlie federal state in an

Empire (p. 345 et seq.) ; the nature of the taxing power and

whether rewards are sanctions (p. 511 et seq.); what are

the es.sential8 of legislative, executive, and judicial power

respectively; what is tlie principle of judicial precedent—is
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it limited by the possibility of reversal (p. 238) ; while the

relations of the Commonwealth Arbitration Court to the

State laws have furnished some interesting discussions on

right and liberty or " the attitude of legal indifference."

Thus, if politics in a federal system become more legal,

legal thought is broadened and deepened both hy the

nature of the problems and the magnitude of the interests

with which it has to deal.

While the present work is mainly concerned with " The

Constitution " in its technical sense, and the interpretation

of it, it has been thought well to include so much of the

supplementary legislation adopted by Parliament as would

ordinarily be dealt with in an English treatise on constitu-

tional law. Some explanation and apology is due to

readers for the incompleteness of the references given to

recent cases ; the explanation is that the book had to be

printed off in sections before the reports were published.

The same cause is in part responsible for the somewhat

formidable list of " Errata and Addenda." An unforeseen

delay in the production of the work has enabled me to

insert a note embodying the result of the Referenda on the

Constitution Alterations.

My indebtedness to American writers will in most cases

sufficiently appear by citations. I must, however, particu-

larly express my obligation to Professor W. W. Willoughby's

America7i Constitutional System. Mr. A. Berriedale Keith's

Responsible Government in the Dominions reached Aus-

tralia too late for me to make as much use of it as its

importance demands, for which this book is the poorer.

Turning to Australia, I must take upon myself a large

share of the common debt to Quick and Garran's Annotated

Constitution of the Australian Comwonwealth and to the

late Mr. Justice Inglis Clark's Australian Constitutional

Law. To express my debt to the judgments of the High
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Court of Australia would be an impertinence ; but I may
be permitted to acknowledge how much I have learnt

from the arguments before that Court which I have had

tlie opportunity of hearing, arguments the more interest-

ing because the members of the Bench, and sometimes the

Bar as well, are among the " Fathers of the Constitution
"

whose work was being interpreted.

Finally, I desire to acknowledge the kindness of the

many gentlemen who have answered my inquiries on

various subjects ; and to thank my friends Mr. Bernard

O'Dowd for preparing the indexes, Mr. G. M. aBeckett, of

the Victorian Bar, for undertaking an annotated index of

the text of the Constitution, and Mr. R. C. Mills, LL.B., of

Queen's College, Melbourne, for assisting me in reading the

proofs.

W. HARRISON MOORE.

Melbourne, May, 1910.
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ERRATA AND ADDENDA.

Pages 81 and 83, Heading.—For " Nature and Authority of the Common-

wealth," read " The Constitution of the Commonwealth."

Page 101, Note 2.—The Opium Case is now reported under the title of

Baxter v. Ah Way in 8 C.L.R. 626, and 15 A.L.R. 603.

,, 121.—By the Commonwealth Electoral Act 1909, sec. 4, three Com-

missioners for each State are substituted for the single Commis-

sioner.

,, 122.—In November 1909, the Commissioner for Western Australia

having made a report under the Act, a motion for its acceptance

was submitted by the Minister for Home Affairs to the House of

Representatives. The motion was rejected, all the Ministers,

except the Minister for Home Ajffairs, voting against it.

,, 132.—Various amendments in detail are made by the Commonwealth

Electoral Act 1909.—"Voting by Post" is now governed exclu-

sively by that Act ; and the distance from the polling place is

reduced from 7 to 5 miles.

Piiges 144-145.—This part of the book was printed before the rejection of

the Budget by the Lords in November 1909.

Page 160, Note 1.— On the departure of the Governor-General, Lord

Dudley, for Ceylon at the end of 1909, a proclamation was issued

announcing that the government would be administered during

his absence by Lord Chelmsford, the Governor of New South

Wales, under a dormant commission dated December 2ud, 1909.

(Commonwealth Oazetle, December 21st, 1909).

,. 166, Note. -For " Help," read " Helps."
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Page 168, Note.—On the resignation of the Deakin Ministry following upon

the general election of April, 1910, Mr. Fisher, leader of the

Labour Party in the last Parliament, was sent for by the

Governor-General. He asked for delay pending the meeting of

the Party. On his re-election as leader he became free to accept

office as Prime Minister. A second meeting of the Labour

members of both Houses was held for the selection of the other

members of the Ministry, and this was carried out by exhaustive

secret ballot. The allotment of the offices was, as in 1908, left

to the Prime Minister. All but one of the members of the

preceding Cabinet were chosen. The Ministry consists of one

member from Queensland and Tasmania, and two from New
South Wales, Victoria, South Australia and Western Australia.

There is no State unrepresented in the distribution of portfolios,

while New South Wales alone has two—the second member from

South Australia, Western Australia and Victoria being without

administrative office. From these facts it appears reasonable to

assume that State representation was considered, both in the

election of Ministers and in the allotment of offices ; and it has

been stated that the omission of a gentleman from Western

Australia who was a member of the Cabinet of 1908 was owing

to a desire to include a representative of Tasmania. Of the ten

Ministers, three are Senators, one of whom holds the portfolio

of Defence, a second holds the title of Vice-President of the

Executive Council, and the third is an "Honorary Minister."

The Prime Minister takes the office of Treasurer.

Pages 187 et seq.—The report of the Public Service Commissioner for 1908

[Commonwealth Parliamentary Papers 1909, No. 46), shows

that there is in substance a considerable evasion of the safe-

guards of the Public Service Act in the extensive employment of

persons who are " exempted " from the Act or are " temporary "

hands, engaged under sec. 40 of the Public Service Act. In 1908

the number of persons so employed was over 16,600, of whom
15,650 were in the Postal Department. The practice of provid-

ing for increased stafip requirements by engaging temporary

hands is increasing, and the Commissioner believes that there is

an undoubted abuse of the provisions of the Act, and considers

that the only solution of the trouble is to remove from the

Departments all patronage in the matter of temporary employ-

ment, and to vest the power in the Commissioner (p. 24).

Page 240, Note 1.—For " 1908," read " 1907.''
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Page 272, Line 16.—For " 1858," read " 1853."

Pages 307-311-313.

—

Hiuidart Parker v. Moorhfad is now reported in 8

C.L.R. 330.

Page 320.—The case of Oceanic Steam Navigation Co. v. Stranahan, (1908)

214 U.S. 320, may be added to the cases cited in the notes.

,, 329.—Line 4 from bottom, for " charge," read "change."

„ 383.—For " Chapter IV.," read " Chapter III."

Pages .384-5.—On the extent of invalidity, see also 7'Ae King v. Barger,

(1908) 6 C.L.R. at pp. 80-81, 111.

.389-390.—See also Z)'.Emrfe7iv. Pedder, 1 C.L.R. pp. 119-120, where

it was held that a State Taxing Act passed in general terms

ought to be construed as not intended to conflict with the

Commonwealth Constitution.

Page 408, Note 3. —The matter here referred to came before the High

Court for decision in the case of the Australian Boot Trade

Employes Federation v. Whyhrow and Others (March 30th, 1910)

not yet reported. The Court held that a federal award giving a

higher rate of wages than the minimum prescribed by a State

Wages Board was not inconsistent therewith, since the parties

might lawfully have made an agreement for such higher rate.

„ 4-28.—In The King v. Bawden, (1905) 1 Tas. L.R. 156, the rule

exempting federal officers from taxation on their official salaries

is applied to a State Ability Tax which, though calculated on

multiples of the annual value of the residence, the Court finds to

be in substance an income tax.

Pages 452 et seq.—Federated Saw Mill dsc. Association of Australasia v.

James Moore <Ss Sons {The Woodworkers' Case), is now reported

in 8 C.L.R. 465.

Page 453, Note.

—

Conway v. Wade is now reported in (1909) A.C. 606.

,, 455.—The Broken Hill Case is now reported in 8 C.L.R. 419, snb

iiom. R. V. Commonwealth Court of Conciliation and Arbitra-

tioii ; Ex parte Broken Hill Proprietary Co. Ltd.

,, 457.—Line 6, The question here referred to arose in the case of the

Axtstralian Boot Trade Employes Federation v. Whybrow and

Others (March 30th, 1910). In that case a majority of the Higli

Court (Griffith C..T. and Barton and O'Connor J.J.) re-affirmed
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the principle laid down in the Woodicorkera' Case that a federal

award must not be inconsistent with the State laws, and that

the determinations of Wages Boards were acts of State legisla-

tion ; but held also that the powers of the Arbitration Court in

industrial disputes extended to doing whatever the parties to

the dispute might have effected by agreement. As an agree-

ment for a higher rate of wage than the minimum established

by a State Wages Board was undoubtedly within the competence

of the parties, it was within the competence of the Arbitration

Court to award such higher rate.

Page 457.—Line 9 from bottom, for " 9 " read "109."

,, 461.—On the subject of Treaties, see further, Journal of Comparative.

Legislation, October 1909, at pp. 79 et seq. (South African

Union, by A. Berriedale Keith), and Keith, Responsible Govern-

ment in the Dominioiis, p. 13671.

Pages 471-473.

—

Huddarl Parker v. Moorhead is now reported in S C.L.E.

330.

„ 497, 499, 501, 503.—For Heading "Subjects of Legislative Power,"

read " Subjects of Federal Jurisdiction."

Page 576.—For "sec. 102," read "sec. 103."



PART 1 -HISTORICAL mTRODUCTION.

CHAPTER I.

THE FOUNDATION OF THE AUSTRALIAN COLONIES
AND THE SOURCES OF THEIR LAWS AND IN-

STITUTIONS BEFORE FEDERATION.

The Commonwealth of Australia is formed of the Colonies

of New South Wales, Victoria, Queensland, Tasmania and

Western Australia, and the Province of South Australia.

It appears therefore desirable to state briefly the time and

circumstances of their foundation, and the sources to which

regard must be had in the administration of their laws.

The first thing which must strike an English lawyer

who turns to the study of Colonial institutions is the multi-

plicity and complexity of the sources of the law and their

striking contrast with the singleness of authority which

dominates the English system.

The Common Law, the Prerogative, Acts of Parliament

and Orders thereunder play their part as in England. But

the Prerogative looms larger in Colonial than in Home
institutions; Acts of Parliament have varying force and

authority according to their date and their nature ; Orders

in Council are less frequently acts of supplementary legis-

lation than the exercise of a statutory suspending power or

power to put into operation. In addition to these are the
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Acts and Ordinances of Colonial Legislatures, sometimes of

Legislatures between which the power of legislation is

divided, sometimes of Legislatures which have been super-

seded by others, as Colonies have been divided or joined

together, or their progressive development has been marked

by changes in their institutions.

All the Australian Colonies belonged to the class of

colonies acquired by settlement or occupancy. The doubts

once held as to the status of New South Wales as a penal

settlement (see Bentham, Works, vol. iv.), must now be

regarded as set at rest by the decision of the Privy Council

in Cooper v. Stewart} The sources of the law common to

all these Colonies are the following :

—

1. The laws of England at the time of the settlement (or

some date fixed by Statute in lieu thereof) so far as they

are applicable to the conditions of an infant colon3^ " It

hath been held that if an uninhabited country be discovered

and planted by English subjects, all the English Laws then

in being which are the birthright of every English subject

are immediately in force (Salkeld, 411, 666). But this must

be understood with very many and very great restrictions.

Such colonists carry with them only so much of the English

Law as is applicable to their own situation, and the condition

of an infant colony."-

The " laws of England " include the Statute Law as well

as the rules of common law and equity ; the law so im-

ported forms what is sometimes called the common law of

the Colony. The applicability of any law according to the

principle laid down is one for judicial determination as the

occasion arises ; it forms one of the most difficult tasks of

the colonial judiciary, and from its nature gives rise to

many conflicts of opinion. Even the principle itself appears

not yet to be wholly settled. Does the " infant Colony
"

1 (1889) 14 A.C. 286. *Blackstone, Com. i, 107.
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attract more of English Law as its needs develop (as is

suggested by Lord Watson in Cooper v. Stewarty or must a

Court called on in 1909 to determine the applicability of

any English law take its stand upon the condition of the

Colony at the time of its foundation, as laid down by the

High Court of Australia in Quan Yick v. Hinds ?- If the

latter be the true view, a Colony may be founded in con-

ditions which make very little of English Law applicable

as of authority ; and its legal development will then be

peculiarly in the hands of its Judges who would theoretic-

ally have a large field for the expression of that " private

justice, moral fitness, and public convenience"^ which make

common law. Practically, however, whether by way of

authority or of doctrine, English Law is applied as of

course unless there be some striking cause of inapplicability

or unsuitability. If there be, any theoretical difficulty in

avoiding the particular rule of English Law is overcome by

the consideration that it would certainly not be more suit-

able or applicable at the foundation of the Colony than it

is to-day.

Another way of approaching the subject is suggested by

the dictum of Sir W. Grant, M.R., in Att.-Gen. v.- Stewart*

" Whether the Statute (of Mortmain) be in force in the

island of Grenada will, as it seems to me, depend upon this

consideration—whether it be a law of local policy adapted

solely to the country in which it was made, or a general

regulation of property equally applicable to any country in

which it is by the rules of English Law that property is

governed." According to this view, attention is fixed not

on the condition of the Colony, but on the English Law.

That law consists in part of institutions and rules which

'(1889) 14A.C. 286.

»(1905)2C.L.R. 345, 356.

'Per Willea J. in Millar v. Taylor (1779), 4 Burr. 2303, at p. 2312.

«2Mer. 143, at p. 160.
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operate upon or in relation to facts and conditions which are

peculiar and local ; in part, of laws and institutions which

are so far general as to be reasonably applicable, wherever

English Law is the lex terrce. The whole of the latter law

becomes the law of a settlement Colony except so far as it

may be particularly excluded. In other words, the rule

depends upon a distinction analogous to one of the antitheses

of jus civile and jus gentiuvi in Roman Law. The principle

has much to commend it : it substitutes a more definitely

legal test than " suitability," one which gives the same result

in the case of all settlement Colonies, and one which if

adopted would give a real meaning to the expression

" British law." It overcomes also the difficulty already

referred to as to the time to be regarded in determining suit-

ability, and that of subsequent attraction. It was adopted

by the High Court of Australia in Delohery v. Permanent

Trustees Co.} but is not adverted to in Quan Yick v.

Rinds?' It is certainly not from this point of view that

the matter has commonly been dealt with by the Courts.

In any case, this class of laws—the "common law" of the

Colony in the sense above described— falls completely

within the power of the Colonial Legislature, which may
declare what laws are in force and may repeal any of them

;

and on the same principle no repeal of such laws by the

Parliament of the United Kingdom affects their operation

in the Colony.^

2. Acts of the Imperial Parliament made applic-

able.—Acts of the Imperial Parliament made cqyplicable to

the Colony either in common with other dominions of the

Crown or specially, whether by express words or necessary

intendment—these Acts are of paramount obligation. The

1 (1904) 1 C.L.R. 283.

2(1905) 2 C.L.R. 345.

'See per Fellows J. in B. v. Mount, 4 A.J.R., at p. 39.
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expression made applicable to the Colony requires some

explanation. In the first place, it excludes those Acts of

Parliament which being part of the general law of England

applicable to the circumstances of the Colony are received

at its settlement as part of its common law ; and it includes

all Acts by which Parliament intends to bind the Colonies,

whether those Acts were passed before or after the settle-

ment of the Colony.^ In the second place, an Act of the

Imperial Parliament may relate to a Colony without being

in force there, just as it may relate to a foreign country.

An Imperial Act may relate or refer to persons, to things

situated, to acts done, or to events happening in a Colony

or foreign country ; but the enforcement of the regulation

established by the Act may belong to the English Courts

alone, and be limited by the powers of those Courts to make

their orders effective. The Colonies, through their inhabit-

ants and in other ways, receive by many Statutes certain

favourable treatment in England and in English Courts,

either absolutely or upon terms of reciprocity, e.g., by the

Colonial Solicitors Act 1900, the Colonial Probates Act

1892, and the Finance Act 1894 These and the like Acts

are very commonly regarded as "applicable to" the Colony;

they are in fact " in operation in England in respect to" the

Colony. The importance of this distinction is obvious ; but

it was ignored by those wlio compared the financial' pro-

posals of the Chancellor of the Exchequer in 1894 with

the Stamp Act of 1765 and the 'Tea Duty of 1770. Again,

the Wills Act 1861, sees. 1 and 2, affects wills made in the

Colonies and wills of persons domiciled in the Colonies, but

only for the purpose of admitting them to probate in

England or Ireland, and in Scotland to confirmation. The

Bankruptcy Acts and the Companies Act illustrate the two

different kinds of operation. The Bankruptcy Acts vest in

»See Lewis, Oovemmtnt of Dependencies, p. 201.
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the trustee the debtors' property everywhere in such a way

that the trustee's title is enforceable in all parts of the

British Dominions ; and a dischai-ge in bankruptcy in Eng-

land is a discharge in a paramount jurisdiction, recognized

and enforced in all parts of the British Dominions.^ On

the other hand, in the winding up of a company in England,

while the English Court will treat its orders as affecting all

Colonial property of the debtor and as binding all his

Colonial creditors, the operation of these orders is limited

b}^ the power of the English Court to give effect to them,

and any recognition they may obtain in the Colonies is due,

not to any paramount jurisdiction, but to the " comity of

nations."^

Statutes of this class, i.e., made applicable or extending to

the Colonies, may not in general be repealed or varied except

by the Imperial Parliament (Colonial Laws Validity Act

1865, sec. 2). But the application of this rule is occasionally

excluded by a provision giving special power to the Colonial

Legislature to make laws as if the Act had not been passed,

and to alter or vary it (e.g., Coinage Act 1853), or to repeal

the Act or some part of it (e.g., the Merchant Shipping Act

1894, sec. 735). A special reason for such a provision is

that the machinery for carrying out an Act, even upon an

Imperial matter, as extradition, may be more conveniently

devised by the Colonial Legislature.

3. Statutory Orders and Regulations.—Orders or

Regulations made by the Crown in pursuance of Acts

of the Imperial Parliament, to which they are equal in

authority. These Orders

—

(a) Put an Act into operation in a Colony, the Act being

in terms postponed in the case of such Colony until an

^ Ellis V. McHenry, L.R. 6 C.P. 228.

' Neiv Zealand Loan and Mercantile Agency Co. Ltd. v. Morrison, L.R.

1898 A.C. 349.
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Order is made. This is the commonest case, and many illus-

trations might be given, e.g., Colonial Courts of Admiralty

Act 1890, in the ease of four Colonies scheduled.

(6) Suspend the Act or a portion of it, or apply it with

modifications in the case of a Colony, generally on the

ground that the Legislature of the Colony has made suitable

provision for carrying out the purposes of the Act, e.g., the

Extradition Act 1870, sec. 18; Coinage Act 1853; Colonial

Copyright Act 1847 ; International Copyright Act 1886,

sec. 8, sub-sec. 3; Patents Designs and Trade Marks Act

1883, sec. 104.

(c) Supplement the Act, e.g.. The Charters of Justice of

New South Wales 1823 and Tasmania 1831.

{d) Bring new subjects within the scope of the Act, as

where the operation of the Act depends upon treaties, e.g.,

the Extradition Act 1870 and the International Copyright

Act 1886.

(e) Give to a Colonial Law the force of law throughout

the British Dominions, e.g., Colonial Prisoners Removal

Act 1884, sec. 12; the Fugitive Offenders Act 1881, sec. 32
;

Merchant Shij)ping Act 1894, sec. 264 (Application of

Part II. by Colonial Legislatures).

The Orders in Council under the Colonial Prisoners

Removal Act 1869, sec. 4, and the Merchant Shipping Act

1894, sees. 670-675 (Colonial Lighthouses, &c.) are made

upon an address of the Colonial Legislature.

3. Prerogative Orders, Charters, and Letters

Patent.—Prerogative Orders, including Chai-ters and

Letters Patent, are not of the same importance in a settled

as in a conquered Colony ; as Constitutions come to rest

more and more on Statute, the Prerogative recedes. Its

most important exercise is in the grant of Constitutions,

the establishment of Executive authority, the appointment

of Governors and the definition of their powers, and the
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setting up of Courts of Justice. Most of these things in

Australia, however, are done by the Crown under statutory

authority, and so fall into the last preceding class. The

Orders in Council relating to colonial currency are con-

spicuous cases of Prerogative Orders in operation in the

Colonies.

These instruments are contained in volumes published

annually by authority, and those in force are periodically

collected and published under the description " Statutory

Rules and Orders Revised."

5. Statutes and CmDiNANCEs of Colonial Legisla-

tures.—Statutes and Ordinances made by the Legislature

of the Colony, meaning thereby the authority other than

the Imperial Parliament or the Crown in Council competent

to make laws for the Colony, are of course the ordinary

source of new laws in the Colony. There may be more than

one such authority. • Some Colonies have been formed by

separation from others, and inherit the laws enacted by the

Legislature of the mother Colony before the separation.

Such laws, so far as they apply within her borders, the

daughter Colony may repeal. In other cases, there may be

legislatures with exclusive powers over different subjects, or

with concurrent powers but so related that in case of conflict

the enactment of the one shall prevail over the enactment

of the other. Both these conditions are true of the Dominion

of Canada, and of those Colonies of Australasia which were

members of the Federal Council of Australasia. Generally,

the powers are exclusive, but where the same matter is

within the power of both the central and the local Legisla-

ture, the enactment of the central Legislature prevails.

Each authority retains control over its own laws, and alone

may alter or repeal them.

Amongst " Laws and Ordinances made by the Legislature

of the Colony" are included many Acts of the Imperial
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Parliament which have been adopted for the Colony by the

local Legislature. They form part of the ordinary legisla-

tion of the Colony, and are to be distinguished from other

local laws merely by a rule that where a Statute has before

its adoption by the Colony received an authoritative judicial

construction in England, that construction is generally

deemed binding in the Colonies.^

6. Orders under Acts of Colonial Legislature.—
Rules, Orders and Regulations issued by some authoritj''

within the Colony under powers conferred by the Colonial

Legislature, e.g., the Governor in Council, are hardly to be

regarded as an independent source of law, since they are

issued by an authority acting by delegation merely and

are subject to the control of the local Legislature.

THE AUSTRALIAN COLONIES SEPARATELY
CONSIDERED.

NEW SOUTH WALKS.

Captain Phillip's expedition arrived at Botany Bay on

the 18th January, 1788, and formal possession of Sydney

Cove was taken on the 26th January, which is observed in

Australia as "Foundation Day," though the proclamation

of the Colony did not take place until the 7th February.

Tlie Governor's commission and proclamation embraced the

territory now forming the States of New South Wales,

Tasmania, Victoria, and Queensland, as well as part of New
Zealand and of the Western Pacific. The early government

* See Harding v. Commiaaionera of Stamps for Queensland (1898), A.C.

769. But in R. v. Hyland (1898), 24 V.L.R. 101, the Supreme Court of

Victoria declined to follow li. v. Hillman (1863), 9 Cox. 386, a decision on

an English Statute subsequently adopted in Victoria.
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was little in accord with the principles applicable to free

settlements, and much that was done in the name of

authority had a very slender basis of law to support it.

The uncertainty as to the legality of the government was

met b}^ the Statutes of 4 Geo. IV. c. 96, and the Charter of

Justice of the 13th of October, 1823, and by 9 Geo. IV. c.

83. Altliough the Act under which the Colony was

founded (27 Geo. III. c. 2) contemplated the establishment

of " a colony and civil government," the true foundation of

civil as distinguished from military government dates from

1823. A Supreme Court with the ordinary adjuncts of a

common law Court as contrasted with those of a Court

Martial was established, and the Ordinances of a Council,

equipped by Statute with Legislative power, took the place

of the doubtful regulations of the Governor. In 1829, the

Australian Courts Act 1828 (9 Geo. IV. c. 83) superseded

the temporary provisions of the Act of 1823 ; and while

contirming the Supreme Court and the Legislative Council,

the Act also set at rest doubts concerning the law in force

in the Colony. Section 24 of the Act provided " that all

Laws and Statutes in force within the Realm of England

at the time of the passing of this Act (not being incon-

sistent herewith, or with any Charter, or Letters Patent, or

Order in Council which may be issued in pursuance hereof),

shall be applied in the Administration of Justice in the

Courts of New South Wales and Van Diemen's Land

respectively, so far as the same can be applied within the

said Colonies." This has been construed as not applying

merely to procedure on the one hand nor introducing the

whole law of England on the other, but putting the Colony

in the same position as if it had been founded on the 25th

of July, 1828.

The law enacted in the Colony before the establishment

of the Commonwealth consisted of

—
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1. Laws and Ordinances made by the Governor and a

nominee Council established by Royal Warrant, coming into

operation in 1825 under the authority of 4 Geo. IV. c. 96,

continued by 9 Geo. IV. c. 83.

2. Laws made by the Governor and a Legislative Council,

one-third nominee, two-thirds elective, established by 5 & 6

Vict. c. 76. The Constitution and powers of the Council

were affected by 13 & 14 Vict. c. 59.

3. Laws made by the Queen and a Legislative Council

(nominated) and Legislative Assembly (elective) established

by 18 & 19 Vict. c. 54 (empowering the Queen to assent

to the New South Wales Act 17 Vict. No. 41).

4. Orders, Rules and Regulations made by various author-

ities in pursuance of powers conferred by the Legislature of

the Colony.

New South Wales did not become a member of the

Federal Council of Australasia, established by the Imperial

Act of 1885 (48 & 49 Vict. c. 60).

TASMANIA.

Although the commission of Governor Phillip included

the territory of Van Diemen's Land, there was no settle-

ment there until the arrival of an expedition under

Lieutenant Bowen, on 12th September, 1803. Bowen was

commissioned " Commandant of the Island of Van Diemen "

by Governor King of New South Wales ; and in February,

1804, the island was made a Lieutenant-Governorship under

New Soutli Wales. For some years it was treated less as

an integral part of New South Wales than as a dependency

of that Colony. The Act of 1823, which established a

Council in New South Wales (to make laws for that " Colony

and its dependencies,") authorized the establishment of a

Supreme Court of Judicature for Tasmania, with an appeal

to the Governor of New South Wales. This power was
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exercised on ] 3tli October of the same year. Sec. 44 of the

Act empowered the Crown to erect Van Diemen's Land into

a separate Colony independent of the Government of New
South Wales, and to commit to any person or persons within

the island such and the like powers, authorities and juris-

dictions as might be committed to any person or persons in

New South Wales. On 3rd December, 1825, the island was

proclaimed a separate Colony, and the appropriate Legisla-

tive and executive authority established. By the Australian

Courts Act 1828, provision was made for the Government of

Van Diemen's Land identical with that made for New South

Wales (q.v.), and including the provision for the introduc-

tion of the Laws of England in the administration of Justice.

A Charter of Justice, dated 4th March, 1831 was granted

under the powers of the Acts of 1823 and 1828. When the

representative principle was introduced into New South

Wales in 1842, all that was done for Van Diemen's Land

was to make permanent the arrangements of the Act of

1828 and to enlarge the number of members of Council.

(See 5 & 6 Vict. c. 76, sec. 53). The island was, however,

embraced in the Constitutional arrangements of the Act of

1850 (13 & 14 Vict. c. 59), and under that Act acquired a

Legislative Council, one-third nominated and two-thirds

elected, with the power to alter its own Constitution. This

power was exercised by 17 & 18 Vict. No. 17, passed on

31st October, 1854 (confirmed by 25 & 26 Vict. c. 11), and a

Legislative Council and Legislative Assembly, both elected,

were substituted for the old Legislative Council, The new

Legislature held its first session on 2nd December, 1856.

The Colony was an original member of the Federal

Council of Australasia, and remained a member until the

abolition of the Council by the Commonwealth of Australia

Constitution Act 1900.
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VICTORIA.

The Colony of Victoria was established by separation

from New South Wales on 1st July, 1851, under the pro-

visions of 13 & 14 Vict. c. 59, sec. 1, and was upon that

day duly proclaimed by the Governor-General. Thereupon

the authority of the Legislative Council of New South

Wales over the Colony ceased and determined. The law

of the Colony to the establishment of the Commonwealth

comprised

—

1. Laws and Ordinances of the Legislative Council of

New South Wales up to 1st July, 1851, which by the Act

were continued in operation in the Colony until such time

as the Governor and Legislative Council of Victoria should

see fit to repeal or alter them.

2. From 1st July, 1851, to 20th March, 1856, Laws and

Ordinances of the Governor and Legislative Council of

Victoria (one-third nominated, two-thirds elected).

3. From 21st November, 1856, Laws made by the

Legislature consisting of Her Majesty, a Legislative Council

and a Legislative Assembly (both elected), established by

18 & 19 Vict. c. 55, empowering Her Majesty to assent to a

Bill as amended passed by the Governor and Legislative

Council entitled :
" An Act to establish a Constitution in

and for the Colony of Victoria." This Act was proclaimed

in the Colony on 23rd November, 1855, and thereupon

came into force.

4. Orders, Rules and Regulations made by various

authorities in pursuance of powers conferred by the

Legislature of the Colony.

5. Acts of the Federal Council of Australasia, of which

the Colony became a member in 1886.

QUEENSLAND.

The Moreton Bay district of New South Wales was by

Letters Patent proclaimed a separate Colony under the
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name of Queensland on the 6th of June, 1859, in pursuance

of a power contained in 5 & 6 Vict. c. 76, sees. 51 and 52 ; 13

& 14 Vict. c. 59, sees. 34 and 35 ; and 18 & 19 Vict. c. 54,

schedule 1, sec. 46. The law of the Colony therefore

includes

—

1. Ordinances and Statutes of New South Wales up to

the date of separation, so far as not varied or repealed by

the Legislature of Queensland.

2. Statutes passed by a Legislature, consisting of the

Governor, a Legislative Council and a Legislative Assembly

established by an Order in Council of 6th June, 1859,

validated and effectuated by 24 & 25 Vict. c. 44.

3. Orders, Rules and Regulations made by various

authorities in pursuance of powers conferred by the

Legislature of the Colony.

4. Acts of the Federal Council of Australasia, of which

the Colony became a member in 1886.

SOUTH AUSTRALIA.

In 1834, Parliament was persuaded to sanction an experi-

ment in free colonization, and on the 28th of December,

1836, under the powers contained in 4 & 5 Will. IV. c. 95,

His Majesty proclaimed "The Province of South Australia."

The Act specially exempted the province from the laws and

jurisdiction of any other part of Australia. The law

enacted in the Colony before the establishment of the

Commonwealth consisted of

—

1. Ordinances or Acts of Council passed from 28th

December, 1836, to and inclusive of the year 1843, by a

Council consisting of the Governor and four official mem-
bers, constituted under the authority of 4 & 5 Will. IV.

c. 95, and 1 & 2 Vict. c. 60.

2. Ordinances or Acts of Council passed from the year

1844 to the 21st of February, 1851, both inclusive, by a
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Legislative Council consisting of the Governor, three official

and four non-official members, constituted under the

authority of 5 & 6 Vict. c. 61.

3. Ordinances or Acts of Council passed from the 3rd of

October, 1851, to the year 1856, both inclusive, by the

Governor and a Legislative Council of twenty-four mem-

bers, eight nominated by the Crown and sixteen elected,

constituted under Ordinance No. 1 of 1851, pursuant to

power given by the Imperial Statute, 13 & 14 Vict. c. 59.

4. Acts passed from 1857 onwards by the Parliament of

South Australia, constituted under the Constitution Act

(No. 2) 1855-6, which Act itself was authorized by 13 & 14

Vict. c. 59, the "Act for the better government of Her

Majesty's Australian Colonies."

5. Orders, Rules and Regulations made by various authori-

ties in pursuance of powers contained in these Acts.

South Australia in 1888 became a member of the Federal

Council of Australasia, and sent delegates to the session of

1889. No law affecting her was passed, and she ceased to be

a member before the next session.

WESTERN AUSTRALIA.

Western Australia was declared a British Colony by

settlement on 2nd May, 1829, and the first Governor entered

upon his government on 1st June, which is said^ to be the

date of the introduction of English Law. The law enacted

in the Colony before the establishment of the Common-

wealth consisted of

—

1. Laws, Institutions and Ordinances made by persons

appointed first by Order in Council of 29th December, 1831,

under 9 & 10 Geo. IV. c. 22. The power of appointment

was continued from time to time by other Acts, and the

" Persons " were increased in number, and became a "Legis-

^ Journal of the Society of Comparative Legislation, N.S. No. i., p. 71.
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lative Council." A non-official element was introduced in

1839, and in 1868 a representative element. This Legisla-

ture began to exercise its powers at the commencement of

1832 and continued until the end of 1870.

2. Laws made by the Governor and a Legislative Council

(one-third nominated and two-thirds elected) established in

1870 by Ordinance of the Council last mentioned (Act No.

13, 1st June, 1870) under the authority of 13 & 14 Vict, c,

59, sec. 9.

3. Laws made by the Queen with a Legislative Council

and Legislative Assembly established by 53 & 54 Vict. c. 26

(empowering the Crown to assent to the Western Australian

Constitution Act 1889, passed by the Governor and Legis-

lative Council).

4. Orders, Rules and Regulations issued under the

authority of the Ordinances or Acts.

5. Since 1886, Acts of the Federal Council of Australasia.
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CHAPTER II.

THE HISTORY OF AUSTRALIAN FEDERATION.i

The dangers which attended the existence in a remote part

of the world of a group of separate Colonies, became

apparent as soon as the first of those Colonies obtained the

most rudimentary form of self-government. An Imperial

Act of 1842 provided for the establishment of a Legislature

in New South Wales of whose members two-thirds were to

be elected by the inhabitants of the Colony, In a few

years the Legislatures of New South Wales and Van

Diemen's Land were in conflict on the tariflf, and Sir Charles

Fitzroy, the Governor of New South Wales, in recommend-

ing the disallowance of an Act of the Council of Van
Diemen's Land, indicated at once the danger and the

remedy. He considered it "extremely desirable that the

Colonies in this part of Her Majesty's dominions should not

be permitted to pass hostile or retaliatory measures calcu-

lated not only to interrupt their commercial intercourse

with each other, but to create feelings of jealousy and

^A very full account of "The Federal Movement in Australia" ia con-

tained in Quick and Garran's Annotated Constitution of the Commoniveallh

of Australia (1901). Mr. C. D. Allin, a Canadian writer, in his work The
Early Federation Movement in Australia (Kingston, Ontario, 1907), has

dealt in detail with the movement down to 1863, and has drawn largely

upon the less accessible sources, such as newspapers, as well as upon
official documents.
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ill-will, which, if not checked, may lead to mischievous

results." It appeared to him that " considering its distance

from home, and the length of time that must elapse before

the decision of Her Majesty's Government upon measures

passed by the Legislatures of these Colonies can be obtained,

it would be very advantageous to their interests if some

superior functionary were to be appointed to whom all

measures adopted by the local Legislatures, affecting the

general interests of the mother country, the Australian

Colonies, or their intercolonial trade should be submitted

by the officers administering the several governments before

their own assent is given." The necessities of trade which

called forth this the first suggestion of a single control were

to the last the central fact upon which the federal move-

ment depended, at once the most formidable obstacle—" the

lion in the path "—and the great impelling force.

That the evils foreseen by Sir Charles Fitzroy would

grow with the increase in the number of the Colonies was

apparent to the Committee for Trade and Plantations to

which in 1849 Earl Grey referred the subject of the better

government of the Australian Colonies. The Committee

reported that the separation of Port Phillip from New
South Wales—which they recommended—would probably

be followed by differences in tariffs which would become a

grave inconvenience as the number of settlers on both sides

of the dividing line increased; and to prevent this, they

proposed that an uniform tariff for Australia should be

fixed by the Imperial Parliament. For the adjustment of

this tariff from time to time, there was to be a General

Assembly, representative of all the Colonies, to be sum-

moned as occasion required by a Governor-General. The

mode of constituting the General Assembly was indicated~p

and to it were to be committed, besides the tariff, postal

communications, intercolonial transit, the erection and main-
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tenance of beacons and lighthouses, port and harbour dues

on shipping, and the regulation of weights and measures.

The General Assembly was to have power to establish a

General Supreme Court with original and appellate juris-

diction, and generally to enact laws upon subjects referred

to it by the Legislatures of the Colonies. Finally, there

was to be allowed to the General Assembly a power of

appropriating funds for the purposes committed to it.^

The Constitution Bill of 1850, introduced by Earl Grey,

adopted the scheme of the Committee for Trade and Plan-

tations, for the establishment of a general executive and

legislative authority in Australia to "superintend the initia-

tion and foster the completion of such measures as those

communities may deem calculated to promote their common

welfare and prosperity." The scope of the General Assembly

was extended in the Bill by a proposal to put the " waste

lands " of the Colonies under that body as a means of pre-

venting the dissipation of the resources of the Colonies by

the competition of different land systems ; and the Govern-

ment promised consideration to a suggestion that a Supreme

Court should be established for the settlemejit of disputes

between the Colonies. Neither in Parliament nor in the

Colonics was the measure cordially received. In England,

the fact that the Colonies had not asked for such super-

intendence and supervision; in Australia, jealousies among

the Colonies and of the Colonial Office, combined to make

the scheme unpopular. The General Assembly clauses

passed the Commons, but were withdrawn in the Lords.

The amendments required could hardly be made without

communicating with the Colonies. Meanwhile the imme-

diate object of the Bill—the separation of Port Phillip from

*For the full report, see The Colonial Policy of Lord John Susaeli's

Adminiatration, vol. i. Appendix.



20 THE COMMONWEALTH OF AUSTRALIA.

New South Wales—was pressing, and the establishment

of a General Assembly could be dealt with at some future

time.

That part of the scheme which concerned a General Execu-

tive, however, did not require Legislative sanction; and Earl

Grey had not abandoned his scheme. Accordingly in 1851

Sir Charles Fitzroy was appointed "Governor-General of all

Her Majesty's Australian possessions, including the Colony

of Western Australia," and the Lieutenant-Governors were

instructed to communicate with the Governor-General in

matters of common interest. Not less important were the

Commissions appointing the Governor-General Governor of

each of the Colonies, for they enabled him by a visit to any

Colony at once to assume the administration of government

there.^ But Earl Grey left the Colonial Office in 1852, and

the nursing policy was abandoned. In the future, sugges-

tions for the government of Australia must come from the

Colonies themselves, and on matters of common concern the

Home Government must be well assured that the Colonies

were thoroughly agreed before any action could be taken.

In 1855, the Lieutenant-Governors became Governors, and

in 1861 the Duke of Newcastle determined not to renew

the commission of Governor-General to the Governor of

New South Wales, on the ground that such a title indicated

"a species of authority and pre-eminence over the Governors

of other Colonies which . . . could not with justice be

continued, and if continued could not fail to excite dis-

satisfaction very prejudicial to their common interests."

In Australia, the expediency of a general, or as it soon

came to be called a federal, government demanded too

much political foresiglit to capture the popular imagina-

tion. Earl Grey's hopes were, however, shared by Went-

worth and Deas-Tliomson in New South Wales, and

^See Jenks, Govey-nvient of Victoria, 155-6.
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by Charles Gavan Duffy in Victoria. In 1853, Com-

mittees of the Legislative Council in New South Wales

and Victoria were preparing Constitutions embodying

responsible government in those Colonies. Wentworth

succeeded in inducing the Legislative Council of New South

Wales to declare in very emphatic terms for a scheme

substantially the same as Earl Grey's ; and Victoria, more

guardedly, recorded an opinion in favour of occasionally

convoking a general assembly for legislating upon subjects

submitted to it by any Legislature of the Colonies. The

Constitution Bills forwarded to England, however, dealt

purely with the affairs of the two Colonies respectively, and

a Government whose hands were very full in 1855 did not

see its way on the thorny path of Constitution making for

the Colonies.

But Wentworth, who had returned to England,"^Gavan

Duffy, who had come to Victoria, and Deas-Thomson pur-

sued the subject with zeal ; and the year 1857 was one of

promise for the federal cause. The " General Association

for the Australian Colonies," under Wentworth's auspices,

adopted a Memorial to the Secretary of State, which

indicated matters in which the difficulty of securing joint

action had already been experienced, and after urging the

duty of Her Majesty's Government to anticipate the wants

of the Colonies, sketched out the scheme of a permissive

bill, for the establishment of a General Assembly. The

Legislatures of the Colonies were to appoint an equal

number of representatives to a Convention for framing a

Constitution for a Federal Assembly. There was no men-

tion of a federal executive, and the expenses of the Federal

Assembly were to be apportioned amongst and provided by

the Legislatures of the Colonies. The body contemplated

was in fact not very different from the Federal Council

established in 1885. The list of federal subjects is, however.



22 THE COMMONWEALTH OF AUSTRALIA.

an extensive one, and bears witness to the growing incon-

venience of separation. The reply to the Memorial was

wnritten by Mr. Herman Merivale, and was a own possumus.

The Secretary of State was sensible of the difficulties which

had been experienced, and was aware that they were likely

to increase. He did not think, however, that the Colonies

were prepared to give such large powers to the Assembly

in respect to taxation and appropriation as were involved

in the tariff and many other matters to be submitted ; and

even if they were to assent in the first instance to the

establishment of such a scheme, the further result- in his

opinion would probably be dissension and discontent. He
would readily give attention to any suggestion from the

Colonies for providing a remedy for defects which experi-

ence might have shown to exist in their institutions and

w^hich the aid of Parliament was required to remove. If

the establishment of some general controlling authority

should be impracticable, he trusted that much might be

done by " negotiations between the accredited agents of the

several local Governments, the results agreed upon between

such agents being embodied in Legislative measures passed

uniformly and in concert by the several Legislatures."

More important were the steps taken in the Colonies.

Independent action was taken in New South Wales and

Victoria by the appointment of committees of the Legis-

lature to consider the subject of federation. Mr. Charles

Gavan Duffy's committee (Victoria) was the first to con-

clude its labours, and its report is a striking statement

of the case for federation. After affirming that there is

unanimity of opinion as to the ultimate necessity for federal

union, the report proceeds :
—

" We believe that the interest

and the honour of these growing States would be promoted

by establishing a system of mutual action and co-operation

amonofst them. Their interest suffers and must continue to
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suffer while competing tariffs, naturalization laws, and land

systems, rival schemes of immigration and of ocean postage,

a clumsy and inefficient method of communication with each

other and with the Home Government on public business,

and a distant and expensive system of judicial appeal, exist.

The honour and importance which constitute so essential an

element of national prosperity, and the absence of which

invites aggression from foreign enemies, cannot perhaps in

this generation belong to any single Colony in this southern

group, but may and we are persuaded would be speedily

attained by an Australian Federation representing the

entire. Neighbouring States of the second order inevitably

become confederates or enemies. By becoming confederates

so early in their career, the Australian Colonies would, we

believe, immensely economise their strength and their

resources. They would substitute a common national

interest for local and conflicting interests and waste no

more time in barren rivalry. They would enhance the

national credit, and attain much earlier the power of under-

taking works of serious cost and importance." Finally^ the

Committee recommended a conference of New South Wales,

Tasmania, Victoria, and South Australia, and laid down

with minuteness the questions which such a conference

would have to consider.

The New South Wales Committee recognized the diffi-

culties that attended an attempt to deal with the subject,

but shrewdly observed that those difficulties were likely

to increase rather than diminish.

In 1858, the four Colonies had agreed to a Conference,

and in 1860, the new Colony of Queensland gave in her

adhesion. All this, however, was not without reservation.

South Australia was of opinion that the project of a Federal

Legislature was premature, but believed that there were

many topics on which uniform legislation would be desir-
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able. Queensland, as was to be expected from her newly

won independence, foresaw obstacles to the creation of a

" central authority tending to limit the complete independ-

ence of the scattered communities peopling this continent."

A change of Ministry in New South Wales led to a change

of policy there, and despite urgent representations from

Victoria and Tasmania, the proposed conference never took

place. The fiscal conference held in 1863 for the purpose

of attempting an agreement on the tariff declined without

instructions to consider federation.

The six Colonies of Australia were now well started on

their carieer as separate countries, and as they developed

separate interests and separate policies, the prospects of

union became more and more remote. The difficulties were

of more than one kind. The tarifi* had been a source of

trouble from the beginning. The geographical situation

of some of the Colonies was such that goods imported into

a Colony with lower duties could readily find their way
into other Colonies, and in this way evasion of the revenue

laws was systematized, for it was impossible for the Colonies

to bear the expense of a service capable of guarding their

frontiers. It was for this reason that the need for an

uniform tarifi" was insisted upon in the early years. Even

when there was no desire to evade the higher revenue

duties, it was often the case that the port of a particular

territory was either by natural situation, or the course of

trade, in another Colony. Agreements were made which

in a rough and ready way provided a remedy. New South

Wales and Van Diem en's Land for some years mutually

gave free admission to goods. In 1855 an arrangement

was come to by New South Wales, Victoria, and South

Australia, whereby, first, no import duties were to be

taken on goods crossing the Murray, the frontier of New
South Wales and Victoria; and secondly, goods coming
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by water carriage up tlie Murray for New South Wales or

Victoria paid duty at Adelaide, New South Wales and

Victoria dividing equally the proceeds of collection. This

arrangement subsisted until 1864, when negotiations for a

revision of the system of distribution broke down. The

agreement, with some modifications, was renewed, and was

finally terminated in 1873. A modified system of inter-

colonial free-trade, by which each Colony admitted free

goods bond fide the produce of any other Colony, was

suggested by South Australia in 1862, but received little

encouragement.

There was in fact another obstacle than the inability to

agree. All the Colonies were restrained by Imperial Acts

from establishing preferential or differential duties ; and

this applied equally to their relations with each other as

with the outside world. The Colonies set themselves there-

fore in the first instance to secure the removal of these

obstacles, and intercolonial conferences asked the Home
Government to permit reciprocal arrangements among them.

At first, these proposals met with little encouragement.

Successive Secretaries of State—the Duke of Buckingham

in 1868, Earl Granville in 1869, and Lord Kimberley in

1870—felt that they could not with propriety ask Parlia-

ment to assent to a measure whereby one part of the

Britisli Dominions might differentiate against another ; and

the Home Government was affected by the fear of compli-

cating foreign relations. The Colonial Office, however,

pointed out that the objections and the difiiculties of the

Home Government would be removed by a " complete

customs union," or by any arrangement which made the

Australian Colonies one country, instead of several countries.

In 1873, the resistance of the Imperial Government gave

way before the insistence of the Colonies ; and the Aiis-

tralian Colonies Duties Act 1873 removed all obstacles to
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tariff arrangements amongst the members of the Austral-

asian group.

The removal of legal restraints had, however, no other

result than to mark the width of the gap between the

Colonies. The question between them was no longer the

mere adjustment of tariff regulations so as to meet the

financial necessities of all, and to secure to each its fair

share of revenue collected. Protection had taken firm root

in Victoria ; and it was not long before that Colony was as

much concerned to protect her agricultural products and her

pastoral industry against her neighbours as to protect her

manufactures against the pauper labour of Europe. The

way was thus ban-ed to the free exchange even of Aus-

tralian products, for Victoria would hear of it on no other

terms than that her manufactures should find a free market

in the other Colonies. Protection begot retaliation ; and

after an unsuccessful attempt to effect a fiscal union in 1881,

it became evident that in the interests of peace the tariff

must be laid aside for a time.

The impossibility of establishing a customs union, and

the bitterness of feeling which attended the tariff difference?^,

gave little hope for the cause of federation. Still there

were other matters in which disunion meant inconvenience

and even danger ; and in 1870 Mr. Charles Gavan Duffy

obtained a Royal Commission in Victoria on the best means

of accomplishing a federal union of the Australian Colonies.

The time was one in which the foreign relations of the

Empire, both with Europe and America, wore an unusually

threatening aspect ; and there were not wanting responsible

statesmen both in England and the Colonies who believed

on the one hand that the Colonies were a source of entangle-

ment and weakness to England, and on the other that the

connexion with England was the one thing which threatened

the peace of the Colonies. There were also plentiful
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elements of discord within the Empire, and the recent

confederation of the Canadian Provinces was generally

regarded as a step towards independence. In the not

unlikely event of war, the Colonies were in a peculiarly ex-

posed condition, for the Home Government had just carried

through the withdrawal of Imperial troops in pursuance

of the policy approved by the House of Commons. The

report of Mr. Charles Gavan Duffy's Commission bears

the impress of the times. Urging as before the importance

on sentimental grounds of creating an united nation, the

report declared that the Colonies presented the unprece-

dented phenomenon of responsibility without either corre-

sponding authority or adequate protection. They were as

liable to all the hazards of war as the United Kingdom, but

they were as powerless to influence the commencement of

war as to control the solar system ; and they had no certain

assurance of that aid against an enemy upon which the

integral portions of the United Kingdom could reckon.

This was a relation so wanting in mutuality that it could

not be safely regarded as a lasting one, and it became

necessary to consider how far it might be so modified as to

afford greater security for permanence. Reference was

made to the former relation between England and Hanover,

and between England and the Ionian Isles, which showed

that two sovereign States might be subject to the same

Prince without any dependence on each other, and that each

might retain its own rights as a free and sovereign State.

The only function which the Australian Colonies required

to entitle them to this recognition was the power of con-

tracting obligations with foreign States, " the want of this

power alone distinguishes their position from that of States

undoubtedly sovereign." " If the Queen were authorized by

the Imperial Parliament to concede to the greater Colonies

the right to make treaties, it is contended that they would
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fulfil the conditions constituting a sovereign State in as full

and perfect a manner as any of the smaller States cited

by jurists to illustrate this rule of limited responsibility;

and the notable concession to the interests and duties of

humanity made in our own day by the Great Powers with

respect to privateers and to merchant shipping, renders it

probable that they would not on any adequate grounds

refuse to recognize such States as falling under the rule."

" It must not be forgotten that this is a subject in which

the interests of the mother country and the Colonies are

identical. British statesmen have long aimed not only to

limit more and more the expenditure incurred for the de-

fence of distant Colonies, but to withdraw more and more

from all ostensible responsibility for their defence, and they

would probably see any Iionourable mode of adjusting the

present anomalous relations with no less satisfaction than

we should." The Imperial Government might ascertain the

views of the African and American Colonies and take the

necessary steps to obtain its recognition as part of the public

law of the civilized world.^ The circulation of the report

elicited expressions of opinion from a number of public men

in the Colonies (amongst them Mr., afterwards Sir Henry,

Parkes), as to which Sir C. G. Duffy has since remarked

that " a dozen years had not apparently ripened the ques-

tion for action, but apparently had raised a plentiful crop

of new objections." The truth was, however, that Duffy's

scheme of neutrality appeared to involve nothing less than

separation and independence. There "was small faith in the

sanctity of neutrality, and the general opinion was probably

expressed by the gentleman who observed that " no enemy

who had the means or power to attack us would respect

our neutrality."

Australia w^as in fact beginning to have foreign affairs

^Parliamentary Papers, Victoria, 1870, 2nd Session, vol. ii., p. 247.
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very near her door, and the policy of more than one great

Power began to develop in the Pacific in a manner which

would compel Australia to adopt a counter policy, to main-

tain which she would require at her back the whole strength

of the Empire. It was in 1870 that an intercolonial con-

ference first discussed the subject of defence and the Pacific

Question. Present interest centred upon Fiji, where the

lawlessness of the relations between natives and European

traders had long been a grave scandal; and after many
negotiations and inquiries, the islands were ceded to Great

Britain in 1874. In 1864, France sent her first consign-

ment of criminals to New Caledonia ; and Australia, which

in the eastern Colonies had long got rid of transportation,

saw the last arrival of convicts in the West in 1867. The

Colonies were not disposed to view with equanimity the

establishment of the hated thing so near their shores ; and

their sentiments no doubt magnified the dangers of escaped

convicts finding a refuge on Australian shores. There was

reason to believe that France, anxious to increase her

possessions and extend her system, intended to annex the

New Hebrides, and to use them for the wholesale transporta-

tion of her most hopeless criminals. An agreement in 1878

between England and France that neither should annex the

islands did not altogether allay apprehensions, and the

designs of France have always been and are now regarded

with suspicion in Australia. In the Samoan gi'oup, im-

portant German and American interests were established,

and wound themselves about the complicated internal

politics of the islands, so that action by the Governments

became necessary, and the intervention of the United States

in 1875 was soon followed by that of Germany.

Injl883, federation was " in the air." The junction of /y"

the New South Wales and Victorian railways at Albury led

to an exchange of courtesies—then not too common

—



Ly

30 THE COMMONWEALTH OF AUSTRALIA.

between the politicians of the Colonies, and many pious

wishes were expressed for federation. There the matter

might have ended but that events outside Australia sud-

denly gave a stimulus to action. Tlie suspected designs

~^ Germany upon New Guinea had for some time aroused

anxiety in Australia. At last the Government of Queens-

land sent a commissioner to take possession of New Guinea,

and, aware that the Home Government Avas likely to

disapprove of the step, at once took action to secure the

support of the other Colonies, in which she had some

success, notably with the Colony of Victoria. The Secre-

tary of State (Lord Derby), while repudiating the act of

Queensland, took the opportunity of pointing out that

—

" If the Australian people desire an extension beyond

their present limits, the most practical step that they can

take, and one that would most facilitate any operation of

the kind and diminish in the greatest degree the responsi-

bility of the mother countr}^ would be the federation of the

Colonies into one united whole which would be powerful

enough to undertake and carry through tasks for which no

one Colony is at present sufficient." In November and

December 1883, owing principally to the exertions of Mr.

Service, the Premier of Victoria, the first Australasian

Convention met at Sydney to consider the subjects of " The

Annexation of Neighbouring Islands, and the Federation of

Australasia." The Convention consisted of Ministers from

the Australian Colonies and New Zealand, and in the later

stages of the proceedings Fiji was represented. The Con-

vention promulgated what has been called the Monroe

Doctrine of Australia. It resolved that " the further

acquisition of dominion in the Pacific south of the equator,

by any foreign powder would be higlily detrimental to the

safety and well being of the British possessions in Australasia

and injurious to the interests of the Empire." Other
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resolutions of the Convention urged the annexation of New
Guinea, protested against the transportation of French

criminals to the Pacific, and demanded that the under-

standing of 1878 in regard to the New Hebrides with

France should be observed by that power, or, if it were

possible, that the New Hebrides should be acquired by

Great Britain. Of these measures, the Convention declared

that the Colonies were prepared to bear the cost, thus

removing what had hitherto been a great obstacle to the

Home Government meeting the wishes of the Colonies

in the extension of responsibilities.

But it was not the mere acceptance of a policy with which

Mr. Service would be content. In the course of the corre-

spondence which followed the action of Queensland, Mr.

Service, following up his emphatic declaration at Albury,

said :
" That Confederation can now be effected in all its

fullness I do not hope, but that some basis can be agreed

upon for a federal union of botli a legislative and executive

character capable of dealing with those important questions

which are immediately pressing, and which will gradually

develop into a complete Australian Dominion, I have the

greatest hopes. Conferences hitherto have produced a

minimum of result. Resolutions have been passed over and

over again, but as there existed no common legislative body

to give them force the greatest part of them remained a

dead letter. A limited federation now would give prac-

tical effect to the wishes of the Colonies on those points

on which they are agreed. A common danger—the out-

pouring of the moral filth of Europe into these seas—

a

common desire—to save the islands of Australasia from the

grasp of strangers—render federal action a necessity, and

federal action is only possible by means of a federal union

of some sort." The result fell short of his aims ; but it

marked a great step forward, for the Convention of 1883 ] /
gave birth to the Federal Council of Australasia. I
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At an Intercolonial Conference in the summer, of 1880-81

the usual variety of matters had been discussed, and it was

clear that the Colonies were completely at issue upon the

tariff. Sir Henry Parkes, however, chose the occasion for

submitting a series of resolutions on the subject of federa-

tion, and laid before the Conference a Draft Bill which he

proposed should be introduced in the several Colonial Legis-

latures. The resolutions affirmed that the time was not

come for the construction of a Federal Constitution with an

Australian Federal Parliament; that the time was come

when a number of matters of much concern to all the

Colonies might be dealt with more effectually by some

federal authority than by the Colonies separately ; that an

, organization which would lead men to think in the direc-

tion of federation and accustom the public mind to federal

ideas would be the best preparation for the foundation of

federal government; and that the Bill framed should be the

forerunner of a more mature system. The resolutions were

discussed and the Bill considered, but nothing came of it.

A proposal of Sir Graham Berry (Victoria) that the Federal

Council should be endowed from the sale and occupation of

the public lands of the Colonies did not tend to encourage

confidence in the disinterestedness of Victoria's zeal in the

federal cause.

The scheme which had fallen flat in 1881 was revived in

the Convention of 1883. On the motion of Mr. Samuel

Griffith (Queensland) it was resolved

:

" That it is desirable that a Federal Australasian Council

should be created for the purpose of dealing with the

following matters :

—

" 1. The marine defences of Australasia beyond territorial

limits.

* " 2. Matters affecting the relations of Australasia with

the islands of the Pacific.
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" 3. The prevention of the influx of criminals.

" 4. The regulation of quarantine.

" 5. Such other matters of general Australasian interest

as may be referred to it by Her Majesty or by any of the

Australasian Legislatures."

A committee was appointed to draft the necessary Bill

;

and on the report, a Bill was approved on the motion of

Mr. Samuel Griffith

" That this Convention, recognizing that the time has not

yet arrived when a complete federal union of the Austral-

asian Colonies can be attained, but considering that there

are many matters of general interest with respect to which

united action would be advantageous, adopts the accompany-

ing Draft Bill for tlie Constitution of a Federal Council as

defining the matters upon which in its opinion such united

action is both desirable and practicable at the present time,

and as embodying the provisions best adapted to secure

that object so far as it is now capable of attainment."

In 1884, all the Colonies of the Australasian group

(including Fiji) except New South Wales and New Zealand

adopted addresses praying for legislation on the lines of

the Bill, and in August, 1885, the Federal Council of

Australasia Act received the Royal Assent.

The time from 1863 to 1883 is the time of Intercolonial

Conferences ; and not fewer than ten such Conferences had

been held witli a view to uniform action in various matters

of common concern. Postal and telegraphic communication

and the navigation of the Australian coasts urgently called

for agreement. As a result of a Conference in 1867, New
South Wales passed an Act proposing to create a Federal

Council to carry into eff'ect resolutions as to ocean mail

service. At one time the Colonies were supporting in

rivalry three lines of steamers, and instead of the public,

getting the advantage of competition, letters were detained
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in the several Colonies for the proper line. As we have

seen, the withdrawal of the Imperial forces brought defence

into the programme in 1873, and in the same year the

Pacific question was first discussed. In the early years, the

land system, the goldfield regulations, and the transporta-

tion of convicts to Western Australia are discussed. The

early importance of uniform land laws has been referred

to ; and in later times there was some disposition to regard

the vast area of unappropriated lands in several of the

Colonies as an Australian asset.^ The anomalies and

scandals of the defective administration of the law through

inability to co-operate in the service of legal process and

the enforcement of judgments were ventilated from time to

time. The inconvenience of carrying appeals to England

was from early times the ground of a demand for a General

Court of Appeal for Australia. South Australia and Vic-

toria were for some years active in promoting the establish-

ment of such a Court, and in 1861 South Australia found a

sympathetic Secretary of State in the Duke of Newcastle.

It was not until the Conference of 1881 that the matter

passed beyond the stage of discussion, and a Bill was agreed

to, which, saving the Prerogative, provided for an Aus-

tralian Court of Appeal. But it was entirely in accordance

with custom that the matter should end there. The tariff

as a subject of conference has been already considered ; and

^As witness Sir Graham Berry's proposal in the Conference of 188J. At
the first meeting of tiie Federal Council a proposal was made that 50,000,000

acres of the waste lands of Western Australia should be appropriated to

form a fund for defence purposes ; and Western Australia—which had not

then received responsible government—was not unfavourable to the plan if

she could secure a federal guarantee for the £5,000,000 required for the

construction of a transcontinental railwaj'. At the Federation Conference

of 1890, it was suggested that the unsettled territories of Queensland, South

Australia, and Western Australia should be made federal, and Sir Henry
Parkes spoke of "the immense advantage to these Colonies themselves if

four or five new Colonies were cut out of their vast and unmanageable

territories."

II
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the other principal matters suggested for joint action were

the regulation of Chinese immigration, and the suppression

of another " undesirable immigrant," the rabbit.

The failure of intercolonial Conferences and its causes are

referred to by Mr. Service in the passage cited above. Tlie

Conferences were indeed a valuable means ofc" educating

opinion amongst politicians as to the need of some closer

and permanent union of the Colonies. But as a practical

method of getting business done they were almost useless.

First, there was the difficulty of securing assent to a Con-

ference at all. If the matter to be settled was a competing

claim on the part of two Colonies, as in respect to rights in

the River Murray, or the adjustment of border duties, the

party in possession, who had something to lose and nothing

to gain, was well enough satisfied with the status quo.

Then time and place to suit the Governinents of seven or

eight Colonies—for New Zealand and Fiji were interested

members of the Australasian group—formed another ob-

stacle ; and the common action aimed at seemed a long way
off when a prompt answer, or any answer at all, to an

invitation to Conference was by no means a common cour-

tesy. When after months of correspondence the Conference

assembled, it would be found that some Colony whose

presence was of importance could not send representatives.

As a Conference of States, the meeting had all the marks

which distinguish such a body from the deliberative assembly

of a nation. Every delegate was charged first and foremost

with the promotion of the interests of his own Colony : the

Conference was, in fact, a " Congress of ambassadors from

different and hostile interests, which interests each must

maintain as an agent and advocate against other agents and

advocates," The vote was taken by States, so that the

smallest Colony had equal voting power with the greatest

This, however, was of small importance, because the majority
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had no power to bind the minority ; the dissent of a single

Colony prevented Australia from speaking with one voice

to the Home Government, and was often fatal to effective

action in matters within the powers of the Colonies them-

selves. Nor did unanimity in council, even when it was

obtained, by any means ensure unanimity in action. The

delegates were not plenipotentiaries ; they had in most

matters no power to bind ; they could only bear a report

and offer advice to their principals. The neglect of a

Colony to carrj'-.out the measures agreed upon was itself

calculated to promote ill-will and to give rise to accu-

sations of bad faith, which would have been more serious

had not failure been so much tlie rule as to count amongst

the things expected. It was said by Mr. Service in 1883

tliat of twenty-three subjects discussed in the Conferences

not more than three had been dealt with effectively, and of

those agreements which required uniform legislation not one

had been carried out. When the matter involved communi-

cation with the Home Government, the presentation of a

resolution to the Secretary of State was but tlie beginning

of negotiations which had to be carried on with every

member of the group, and which rarely failed to disclose

differences of opinion amongst the Colonies. The proposed

amendment of the law concerning fugitive offenders may
serve as an example. In 1867 the Conference had passed a

resolution calling upon the Home Government to enlarge the

jurisdiction of the Colonies in criminal matters. Tlie Sec-

retary of State pointed out that the differences in the

criminal law of the various Colonies presented certain diffi-

culties, and invited suggestions, and particularly a draft

Bill, for the best mode of giving the powers required. Some

Colonies were in favour of one course, others proposed

another; some did not take the trouble to answer the

letters of the Colonial Office. Three years delay would have

1-1
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taxed the patience of a more sympathetic Secretary than

Earl Granville, and in 1870 the Minister announced the

decision of Her Majesty's Government not to proceed further

in the matter, on the ground of "the want of unanimity of

opinion both as to the proper mode of proceeding and as to

the scope of the proposed legislation."

Called into existence by the pressure of external condi-

tions at a time when the commercial policies of the Colonies

were unfavourable to complete union, the Federal Council

was no more than an attempt to provide a remedy for the

most obvious of the defects of the intercolonial Conferences.

A Constitutional body could be summoned ; a Conference

was merely invited. The Conferences met at irregular inter-

vals ; the Council was to meet at least once in every two

years. A Conference could only recommend legislation; the

Council could make laws. A Conference had no corporate

existence ; the Council was a permanent body, and under

the powers conferred by the Act (sec. 34), it proceeded at its

first meeting in 1886 to appoint a Standing Committee to

act out of session, which should, through its Chairman, com-

municate with the Secretary of State. Thus the_Council

lightened the burden of negotiation with the Imperial

Government. The functions of the Council were mainly

deliberative and advisory ; above all things it was to have

been the articulate voice of Australia. The legislative

function was subordinate ; federal judiciary or executive

there was none. Altogether, the Federal Council of 1885

fully merited the description applied by Sir Henry Parkes

to his scheme in 1881—"an unique body" "formed upon

no historical model."

In constitution the Council was modelled on the Confer-

ences. The members of the Council were the Colonies, and

while the Council itself had a permanent existence, member-

ship was purely voluntary and terminated at pleasure.
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Queensland, Victoria, Tasmania, and Western Australia were

tlie only constant members, and in 1891 Western Australia

was unrepresented. Fiji was represented only at the first

meeting of the Council, and South Australia withdrew from

membership after a single session. But more serious was

the fact that New Zealand and New' South W^ales never

became members at all. Sir Henry Parkes was in England

when the Convention of 1883 adopted the scheme, and when

he returned to New South Wales joined forces with those

who were opposed to federation in any form. In 1881 Sir

Henry Parkes had been one of those who believed that the

great thing was to get an union of some sort as the founda-

tion of a more complete union in the future. In 1884 Sir

Henry Parkes believed that the Council would impede the

federal movement ; and his "unique body" had become such

a " rickety institution " that to join it would be to make a

" spectacle before the M'orld which would cover the country

-with ridicule."

The representatives of the Colonies in the Council were

delegates, nominated and not elected ; until 1895, when the

representation of each Colony was increased, they were

always Ministers or Ministerial supporters. Save in a few

matters the legislative powers could be exercised only

on the initiative of the Legislatures of the Colonies. Every

power of the Council was restrained by the fact that it

could neither raise nor appropriate revenue ; even its own
expenses had to be provided for in the budgets of the

Colonies. Lord Derby, well aware of the difficulty of

settling Colonial contributions even when the Colonies were

ready to provide money, had urged that the Council should

have powers of expenditure; but tlie Colonies would not

hear of it. The power of the purse must lie in a body

chosen by popular election, and in such a body the equal

representation of communities of very unequal powers of
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contribution would be impossible. Financial powers would

have involved the creation of an assembly in which the

Colonies would have been represented according to their

population ; and the claims of equality of states would have

involved the establishment of a Second Chamber. The

expenditure of money would have required an executive.

But this would have been exactly that complete federal

union for which, according to the Convention of 1883, the

Colonies were not ripe, and for which the Federal Council

was only to prepare the way. Sir Henry Parkes was right

when he said that the Council could not by any mere pro-

cess of expansion undertake the subject of national defence

;

those who would give a constitution to a.nation must build

anew. Changing membership and the hostility of New
South Wales prevented the Council from becoming an

efficient instrument even for its limited purposes. After

1895 the Conference of Premiers overshadowed the Council

in dignity and importance, while for co-operation in special

matters—military, marine, postal and statistical—there were

frequent Conferences of officials. The best that can be said

of the Council—but that is not a little—is that far from

exhibiting a natural jealousy of schemes which involved its

own extinction, it did good service in fostering the cause of

national union.

The next step in the federal movement is connected with

the subject of defence. At the Colonial Conference, held in

London in 1887, important conclusions were arrived at,

both as to naval and military defence. In regard to the

former, an agreement was come to between the Imperial

Government and the Australasian Colonies whereby the

latter were to contribute the sum of £126,000 per annum

for the provision of the Australian Squadron. The agree-

ment was ratified by Acta of the Legislatures of each of the

Colonies and by the Imperial Parliament in the Imperial
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Defence Act 1888. As to military defence, it was agreed

that there should be a periodical inspection of the Austral-

asian forces by a General Officer of the Imperial Army.

The further proceedings concerning this inspection them-

selves offer an interesting illustration of the futility of all

attempts at concerted action by the divided Colonies. Imme-

diately after the Conference, a correspondence began,^ which

soon developed the usual differences of opinion, and Sir

Henry Parkes on behalf of New South Wales withdrew

from the arrangement altogether. At last, the Imperial

Government undertook to bear the cost of sending Major-

General Edwards, the officer commanding the forces in

China, to report qn the defences, and in May, 1889, the

offer was accepted. The report was presented in October,

1889, and was virtually a recommendation of the federation

of the Colonies for purposes of defence, and as one incident

of defence, of the establishment of a common gauge for the

railway system of Australia in place of the existing three

gauges by which communication was impeded.

Sir Henry Parkes at once made the report the basis of a

propaganda, and while there is room for great difference of

opinion as to where the balance would lie in taking account

of Sir Henry Parkes's activity in the matter of federation,

his efforts at this time to arouse public interest must be

accounted a great national service. He had difficulties to

encounter, both in his own Colony and in other Colonies.

Victoria was anxious that New South Wales sliould make

trial of the Federal Council ; but Sir Henry Parkes would

have none of it. Believing that the time was ripe for consoli-

dating the Australias into one, he invited each of the other

Colonies to appoint through their Legislatures six repre-

sentatives, who he suggested should be chosen equally from

both sides in political life. In the end he consented to a

1 Victorian Parliamentary Paperx, 18S9, voL iii., p. 605.
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Conference which should meet for purposes of preliminary

consultation merely; and on 6th February, 1890, a Confer-

ence of the seven Colonies met at Melbourne. The true

purpose of the Conference was, in the words of a delegate,

to " decide whether there is such a wave of public opinion

through these Colonies that it has removed the question

from the mere sentimental airiness in which it has existed

for some years past, and has brought it into the region of

practical politics." It was moved by Sir Henry Parkes,

seconded by Mr. Alfred Deakin, and unanimously resolved

that " the best interests and future prosperity of the Aus-

tralasian Colonies would be promoted by an early union

under the Crown, and that the time was come for the union

of these Colonies under one Legislative and Executive

Government on principles just to the several Colonies."

The members of the Conference pledged themselves to

endeavour to induce their Legislatures to appoint delegates

to a National Australasian Convention, empowered to con-

sider and report upon an adequate scheme for a Federal

Constitution ; and the Conference resolved that such a Con-

vention should consist of not more than seven members

from each of the self-governing Colonies and four from

each of the Crown Colonies. The Parliaments of the

Colonies appointed their delegates, though the discussion

in New Zealand made it clear that that Colony withdrew

from more than a friendly interest in the scheme.

The National Australasian Convention met at Sydney on

2nd March, 1891, and sat until 9th April. On 18th March

the following resolutions were, after exhaustive debate,

agreed to :

—

"That in order to establish and secure an enduring

foundation for the structure of a Federal Government the

principles embodied in the resolutions following be agreed

to:—

\y
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" 1. That the powers and privileges and territorial rights

of the several existing Colonies shall remain intact except

in respect to such surrenders as may be agreed upon as

necessary and incidental to the power and authority of the

National Federal Government.

" 2. No new State shall be formed by separation from

another State, nor shall any State be formed by the junc-

tion of two or more States or parts of States, without the

consent of the Legislatures of the States concerned as well

as of the Federal Parliament.

" 3. That the trade and intercourse between the federated

Colonies, whether by land carriage or by coastal navigation,

shall be absolutely free.

" 4. That the power and authority to impose Customs

duties and duties of excise upon goods the subject of

Customs duties and to offer bounties shall be exclusively

lodged in the Federal Government and Parliament, subject

to such disposal of the revenues thence derived as shall be

agreed upon.

"5. That the naval and military defence of Australia

shall be entrusted to federal forces under one command.
" G. That provision shall be made in the Federal Consti-

tution which will enable each State to make such amend-

ments in its Constitution as may be necessary for the

purposes of the federation.

" Subject to these and other necessary conditions, this

Convention approves of the framing of a Federal Constitu-

tion which shall establish

—

" 1. A Parliament which shall consist of a Senate and a

House of Representatives, the former consisting of an equal

number of members from each Colony, to be elected by a

system which shall provide for the periodical retirement of

one-third of the members, so securing to the body itself a

perpetual existence combined with definite responsibility to
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the electors, the latter to be elected by districts formed on a

population basis and to possess the sole power of originat-

ing all Bills, appropriating revenue, or imposing taxation.

"2. A judiciary consisting of a Federal Supreme Court

which shall constitute a High Court of Appeal for Aus-

tralia.

" 3. An executive consisting of a Governor-General and

such persons as from time to time may be appointed as his

advisors."

The work of framing a Constitution upon these lines was

delegated to three Counnittees to deal respectively with

Constitutional functions, finance, and judiciary. The de-

liberations of these Committees were finally put into form

by a Drafting Connnittee, consisting of Sir Samuel Griffith,

Mr. (afterwards Mr. Justice) A. Inglis Clark (Tasmania),

Mr. (now Sir Edmund) Barton (New South Wales), and Mr.

Kingston (South Australia). The result was the " Draft of

a Bill to constitute the Commonwealth of Australia."

The preliminary discussions in 1890 had made it clear

that Sir Henry Parkes's plan of a Dominion of Australasia

on the model of the Dominion of Canada was impracticable

;

and the scheme adopted followed in its main outlines the

Constitution of the United States. Important amendments

in detail were afterwards made in the scheme, principally in

the direction of democratising the Constitution; but the

Draft Bill of 1891 contains in substance the Constitution

which received the Royal Assent in 1900 and came into

operation on 1st January, 1901.^ On the motion of Sir

Samuel Griffith the Convention recommended that pro-

'For a critical study of the Rill of 1891 and a comparison with tiie

Canadian Constitution, see a Paper by Sir John liourinot, in IVansaction-i

of the Royal Society of Canada, 2nd series, vol. i., sec. 2, p. 3 (1895). For

a consideration of the differences between the Bill of 1891 and the Consti-

tution as it left the Adelaide Convention in 1897, see an article by the

author in tlie National Review, vol. xxxi., p. 269.
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vision should be made by the several Parliaments for

submitting for the approval of the Colonies respectively

the Constitution adopted by the Convention ; and it was

further recommended that as soon as the Constitution was

accepted by three Colonies the Home Government should

be requested to take the necessary steps to put it into

operation.

With so great an advance and with such fair prospects,

federation seemed to be now within reach. Sir Henry

Parkes took steps to carry out his part of the bargain in

New South Wales. But his Government was soon in diffi-

culties, and in order to placate the different sections of its

supporters, was compelled to give federation a subsidiary

place in its programme. In October, 1891, the Parkes

Ministry went out of office, and though the new Ministry

included Mr. Edmund Barton, a prominent federalist, the

Prime Minister, Mr. Dibbs, if he were in favour of union at

all, desired unification rather than federation. Victoria,

South Australia, and Tasmania dealt with the Bill in a ten-

tative fashion; the other Colonies did nothing. All were

in fact waiting for the signal from New South Wales, and

the signal did not come. Sir Henry Parkes, in despair, urged

that if the question were too big for the Parliaments, " the

Australian people should take the matter into their own

hands, and elect a Federal Congress representing all the

Colonies and the whole people." The next few years were

years of financial crisis in which Governments had more

than sufficient to do, first in staving oft' di.saster, and next

in "balancing the ledger;" and though the crisis itself had

illustrated the dangers of division, Sir George Dibbs's pro-

posal in 1894 for the unification of New South Wales and

Victoria received scant attention. The country, however,

was beginning to take Sir Henry Parkes's advice, and a

popular movement was organised, which, if it did not take
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federation out of the hands of Parliament, at least supplied

a force witli which Parliament must reckon. The Austra-

lian Natives' Association had interested itself in the cause

, from its first demonstration in 1884, and from 1893 federation

leagues were formed in various parts of Australia. At the

end of 1893 a Conference of delegates from the various

organizations met at Corowa, and on the motion of Dr. (now

Sir John) Quick (Victoria), adopted a scheme for the popu-

lar election of a federal Convention, which should frame a
' federal Constitution to be submitted to the electors, and if

approved by two or more Colonies, to be forwarded to the

Imperial Government.

The next step was taken at the Conference of Premiers

held at Hobart in January, 1895. The Premier of New
South Wales (Mr. Reid) submitted, and the Conference

adopted, the following series of resolutions :

—

1. That this Conference regards federation as the great

and pressing question of Australasian politics.

2. That a Convention consisting of ten representatives of

each Colony, directly chosen by the electors, be charged

with the duty of framing a Federal Constitution.

3. That the Constitution so framed be submitted to the

electors for acceptance or rejection by a direct vote.

4. That such Constitution, if accepted by the electors of

three or more Colonies, be transmitted to the Queen by an

address from the Parliaments of those Colonies praying for

the necessary Legislative enactment.

5. That a Bill be submitted to the Parliament of each

Colony for the purpose of giving effect to the foregoing

resolutions.

Mr. (now Sir George) Turner (Victoria) and Mr. Kingston

drafted a Federal Enabling Bill, which was in its main

features passed by New South Wales, Victoria, South Aus-

tralia, and Tasmania, and with an important difference, by

Western Australia. In four of the Colonies a minimum
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vote for the Constitution was required—50,000 (afterwards

raised to 80,000) in New South Wales, 50,000 in Victoria,

and 6,000 in Tasmania and Western Australia. Subject to

this, a bare majority of votes cast was sufficient to declare <

the consent of the Colony. In Western Australia the ten

members of the Convention were to be elected, not by direct

popular vote, but by the members of both Houses of Parlia-

ment sitting together and voting by ballot. In Queensland

the Bill was lost in the first instance through the disagree-

ment of the Houses as to the mode of election. The diverse

interests and aims of the northern, central, and southern

parts of the Colony (for the reconciliation of which a sec-

tional federation of the Colony of Queensland has more

than once been proposed), and a general lack of knowledge

on or interest in federation, both among the politicians and

the scattered population of her vast territory, were the

main causes that nothing was done, and the Convention

met and finished its labours without the assistance of the

northern Colony.

iJn March, 1897, the Convention elections took place.

There was everywhere a large field of candidates, and the

contests in the four Colonies where the election was by

popular vote did a good deal to stimulate interest, and to

remove the misapprehensions which abounded on the sub-

ject. In every Colony the delegation was fairly represen-

tative in the sense that the candidates elected were well

known in the Parliamentary life of the Colonies.-

*For a detailed history of the federal movement from this time the reader

is referred to Quick and Garran's Aniwlattd ConstittUion of the Australian

Commonwealth.

-Of old federal leaders, Sir Henry Parkes was dead, Sir Samuel Griffith

had become Chief Justice of Queensland, and Mr. A. I. Clark (Tasmania)

was unable by reason of health to become a candidate. Mr. Barton,

Mr. Alfred Deakin, and Mr. Kingston were, however, members of the

Convention.
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The number and percentage of the electors voting in the

several Colonies were—

^

Victoria 103,932 or 43.5%

New South Wales ... 142,667 or 51.25%

South Australia ... 42,738 or 30.9%

Tasmania ... ... 7,582 or 25%

On 22nd March, 1897, the Convention held its first session

in Adelaide. Mr. Kingston, Premier of South Australia,

was elected President, and Mr. Barton, who had received a

larger number of votes at the polls than any other member,

was acclaimed Leader of the Convention. The proceedings

closely followed the order of 1891. A series of resolutions

was submitted and debated. These affirmed " That, in order

to enlarge the powers of self-government of the people of

Australasia, it is desirable to create a Federal Government

which shall exercise authority throughout the federated

Colonies," subject to certain principal conditions which were

substantially identical with those which were the basis of

the Bill of 1891. It was significant, however, that the

reference to the " Senate " or " States Assembly " was more

guarded than before ; there was nothing said of equal repre-

sentation ; the States Assembly was to consist of " represen-

tatives of each Colony to hold office for such periods and be

chosen in such manner as will best secure to that Chamber

a perpetual existence combined with definite responsibility

to the people of the State which shall have chosen them."

By common consent the Draft Bill of 1891 was takeii as the

foundation of the work of the Convention.

Three Committees were appointed as before, and their

work was submitted to a Drafting Committee consisting of

Mr. Barton, Mr. R. E. (now Mr. Justice) O'Connor (New
South Wales), and Sir John Downer (South Australia). The

character of the debates was significant that the Convention

^ Vi'torian Year Bool; 180.")-S, section i.
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" meant business." There was the sharp clash of interests
;

and the struggle between large and small States over the

financial powers of the Senate, the contest over the rights

in the rivers, railway rates, and the adjustment of financial

relations indicated that gi-eat material interests were deemed

to be at stake. On 23rd April the first consideration of the

Bill was concluded, not without clear indications that there

were some matters which must be revised. The Convention

then adjourned ; and in accordance with arrangement, the

Bill was remitted to the various Parliaments for considera-

tion and for the suggestion of amendments. The second

session of the Convention began at Sydney on 2nd Septem-

ber and ended on 24th September. The financial questions

were sent to a Committee. A large number of amendments

was considered, for the proceedings in the legislatures of

New South Wales and Victoria had indicated that the larger

Colonies were in favour of some concessions to the claims of

population. There were keen debates on the Constitution

and powers of the Senate and various ingenious expedients

were suggested for the prevention of " dead-locks." The

third and final session of the Convention began at Melbourne

on 20th Januar}', 1898. There the financial Committee

brought up its report, and salvation was found in the

" Braddon Clause " (now sec. 87 of the Constitution). The

duels between New South Wales and South Australia on

the claims of irrigation and navigation in respect of the rivers,

and between New South Wales and Victoria as to railway

rates, were fought out at length and with great determina-

tion. A solution for deadlocks was found at last, and a

jaded Convention gave its assent to clauses affecting the

appeal to the Queen in Council which were then and later

the subject of much misunderstanding. The Bill was finally

revised by the Drafting Committee, which had remained in

existence throughout and exercised the most scrupulous care
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over the formal expression of the Constitution. On j^th

March tlia-BiJJ—was adopted by the Conventio»; on 17th

March, after calling for cheers for the Queen and for Aus-

tralia, the President declared the proceedings of the Con-

vention closed.

The referendum was fixed for 3rd June by New South

Wales, Victoria, and Tasmania, and for 4th June by South

Australia. In neither Queensland nor Western Australia

was any move made at this time. It was soon apparent

that the opposition to the measure in New South Wales

was very serious. First, there was the " democratic " oppo-

sition which was directed to the equality of representation

in the Senate, the powers of the Senate, and the rigidity of

the Constitution. Secondly, there was dissatisfaction with

the financial arrangements which, it was contended, would

throw upon New South Wales a heavy burden of taxation

to meet the necessities of Tasmania and Western Australia.

Thirdly, there was the fear of the people of Sydney that

federation might endanger the commercial position of that

city by its inevitable variation of the fiscal policy of the

Colony, and by enabling Melbourne to "capture" New
Soutii Wales trade. Finally, the old sore of the capital

was re-opened, and a claim was made that eitlier Sydney

should be made the seat of Government, or at any rate

Melbourne should not. When at last a vote was taken, it

was found that, although there was a small majority for the

Bill, the statutory number of votes (80,000) had not been

cast in its favour. In Victoria and Tasmania the Bill was

carried by a majority of five to one, and in South Australia

by two to one. The voting was as follows :—

^

I Virtorian Vtar Book, 1893-98, p. 39 ; Commonwealth Official Tear Book,
1901- 1907, p. 20.
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Percentage

of voters

For. Against. Majority. to

electors on

the Roll.

New South Wales 71,595 66,228 5,367 49.88

Victoria 100,520 22,099 78,421 48.94

Tasmania ... 11,797 2,716 9,081 46.5

South Australia 35,800 17,320 18,480 39.44

The number of electors voting shows some improvement

on the election of members of the Convention ; but the

increase is far short of what might have been expected

from the amount of attention which had in the meantime

been given to the subject in the press and on the platform.

It siiould be added, in explanation of the small vote in

South Australia, that when the vote was taken in that

Colony the failure in New South Wales was known.

As three Colonies had accepted the Bill, it was within the

terms of tlie Premiers' agreement that they should address

the Crown to have the Bill enacted. But federation with-

out New South Wales was not a matter of practical politics,

and it was everywhere recognized that no effort should be

spared to include all the Colonies of Australia. After a

general election in New South Wales the Premier (Mr.

Reid), who had been the principal critic of the Bill of 1891

and the Bill of 1897-8, presented, and the Legislative

Assembly adopted with some amendments, the modifica-

tions in the Constitution required by New South Wales.

A Conference of Premiers was held in Melbourne on 29th

January, 1899, and the six Colonies were represented, the

re-appearance of Queensland being hailed as a pledge of

adhesion to the federal cause. The Conference agreed to

the following amendments:—(1) The substitution of an

absolute majority of members for a three-fifths majority at

the joint sitting of the Houses on the occasion of " dead-
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locks "
; (2) the " Braddon Clause " (sec. 87) to be limited to

ten years and " until the Parliament otherwise provides "

;

(3) the insertion of a clause enabling the Parliament to

grant financial assistance to necessitous States
; (4) a fur-

ther guarantee of territorial rights and a special provision

relating to Queensland; (5) the application of the "dead-

lock " provisions to the amendment of the Constitution,

The vexed_4uestioji-0l--the- capital „was_5ettled by com-

promise:T=ifcjwas^to be in New_South. .Wales, but not within

100 miles of Sydney; and until the seat of Government

should be ready the Parliament was to meet at Melbourne.

Arrangements were at once made for a second Referendum.

In New South Wales questions of Constitutional preference

which had played an important part in the earlier campaign,

went into the background, and the attack was directed

against the financial arrangements and the compromise on

the capital. But the conditions of the fight were altered by

the fact that Mr. Reid was now in favour of the Bill ; and

it was his influence that carried the day in favour of

federation. On 20th June, 1899, the New South Wales poll

was taken, and 107,420 votes were cast for and 82,741

against the Bill ; majority 24,679. The poll in the other

Colonies was :
—

^

Victoria ... For, 152,653 ; against, 9,805

South Australia .. . For, 65,990 ; against, 17,053

Tasmania ... For, 13,437 ; against, 791

In September a vote was taken in Queensland, and there

was a majority of 7,492 in favour of the Bill—For, 38,488

;

against, 30,996.

Western Australia still stood aloof in the hope of further

concessions in the matter of Customs duties and the trans-

continental railway, and it was not until after the Bill had

^Commomoealth Official Year Book, 1901-1907, p. 20.
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received the Royal assent that a poll was taken in that

Colony. The voting was—For, 44,800 ; against, 19,691
;

majority, 25,109.

Addresses to the Crown praying for the enactment of the

Bill were adopted in New Soutli Wales, Victoria, Tasmania,

South Australia and Queensland, and the addresses and the

Bill were transmitted to England.

On the invitation of the Secretary of State, delegates

representing the Colonies which had adopted the Bill pro-

ceeded to England to confer with tlie officials of the Colonial

Office and the Law Officers in England. The delegation

consisted of Mr. Barton (New Soutli Wales) ; Mr. Deakin

(Victoria) ; Mr. Kingston (South Australia) ; Mr. Dickson

(Queensland) ; and Sir Philip Fysh (Tasmania). Western

Australia, which was anxious to secure amendments to meet

the special circumstances of the Colony, was separately

represented by Mr. Parker, Q.C., now Chief Justice Parker.

New Zealand, which had held aloof from Federal politics

since 1891, made representations through the Agent-General,

Mr. W. P. Reeves, that provision ought to be made whereby

New Zealand, which, under the Bill, might become a State,

should be permitted to come in whenever slie pleased on the

same terms as an original State ; tliat New Zealand and the

Commonwealth might make common arrangements for

defence ; and that there should be a right of appeal from

New Zealand to the High Court of Australia.

Western Australia and New Zealand lodged memoranda

containing their case ; and the observations of the Law
Officers on the Bill were laid before the delegates.^ The

^For the proceedings of the London Conference, see Papers relating to the

Federation of the Australian Colonies, published in the Parliamentary

Papers in England and in the several Colonies. These proceedings,

together with the Debates in the Imperial Parliament, have also been

published in a volume entitled Commonwealth of Australia Constitution

Bill, issued by Messrs. Wyman & Sons, London.

._J
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delegates presented a counter memorandum dated 23rd

Marcli, 1900, and tliereafter conferences and negotiations

followed lasting until after the introduction of the Bill to

Parliament. Some minor amendments in the covering

clauses of the Bill were agreed to, and the question of the

appeal to the Queen in Council became substantially the

single matter in dispute. The Constitution (sec. 74) pro-

vided that " no appeal shall be permitted to the Queen in

Council in any matter involving the interpretation of tlve

Constitution, or of the Constitution of a State, unless the

public interests of some part of Her Majesty's Dominions,

other than the Commonwealth or a State, are involved."

It was also declared that save as thus provided, the pre-

rogative to hear appeals as of grace should be unimpaired,

but that the Parliament of the Commonwealth might make

laws limiting the matters in which leave might be asked.

The objections to these provisions were obvious. . The

questions withdrawn from the Queen in Council were those

on which, in the words of the Law Officers, " the Queen in

Council has been able to render most valuable service to

the administration of law in the Colonies, and questions of

this kind, which may sometimes involve a good deal of local

feeling, are the last that should be withdrawn from a tribunal

of appeal with regard to which there could not be even a

suspicion of pre-possession." The provisions of the section

safeguarding the appeal where the " public interests " of

other parts o£ Her Majesty's Dominions were concerned,

were vague and uncertain, and the Commonwealth was

receiving extended powers of legislation which might well

affect places and interests outside Australia. Finally, the

Law Officers urged that " the retention of the pre-

rogative to allow an appeal to Her Majesty in Council

would accomplish the great desire of Her Majesty's subjects

both in England and Australia, that the bonds which now
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unite tlieiu may be strengthened rather than severed, and

by ensuring uniform interpretation of tlie law through-

out the Empire, facilitate that unity of action for the

common interests which will lead to a real federation of

the Empire."

The delegates held that the clause was part of the federal

agreement which had twice received the approval of the

people of the Colonies ; that an amendment would make

the Constitution no longer the ver}'' instrument which the

people had accepted, and cited the declaration of Mr. Reid

that " there will be no safety or security for Australiap

union until it is known that the Bill that Australia has

drafted for tlie Imperial Parliament to pass word for word

is passed by that august tribunal word for word." Finally,

the}^ urged that, while the real links of Empire were the

consciousness of kinship, a common sense of dut}^ and the

pride of race and history, the cause of Imperial unity would

not be aided by putting in apparent conflict the federation

of Australia and Imperial federation.

In the later negotiations the Queensland delegate separ-

ated himself from his colleagues, and public opinion in

Australia was strengthening the hands of the Imperial

authorities. A Conference of Premiers in Melbourne, after

urging that the clause as drafted could not work inju-

riously to the interests of the Empire, observed that as the

only alternatives seemed to be an amendment of the Bill or

postponement of its consideration, they did not hesitate to

say " that the latter course would be much more objection-

able to Australians generally even than the former." On
14th May Mr, Chamberlain introduced the Bill into the

House, and after some further negotiations an amendment

was agreed upon.^ The debates in both Houses were

marked by a cordial welcome of the Bill from all political

* Refer Cap. " The Appellate Jurisdiction "
: see Table of Contents.
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parties, and the only criticisms heard were of the com-

promise and of the steps taken by the Colonial Secretar}^

to ascertain Australian opinion on the subject of appeals to

the Queen in Council. The Bill received the Royal Assent

on 9th July, 1900.

Rarely has any group of states been so singularly marked

out by nature for political union as are the six States of

Australia. Though new countries, whose whole life lies

within a period characterised by great movements of the

population of the old world, there is less diversity of

nationality amongst them than is to be found in most

European countries. Religious differences there are in

plenty, but sectarian strife, though bitter enough, affects or

interests but few. The State has been strictly unsectarian,

and there has been no party of irreconcilables. The popu-

lation has long been sufficient to enable an united Australia

to stand with the nations of the old world ; it was in 1 900

almost the same as the population of the United States

and the British North American Provinces at the time of

their respective unions. In distribution of population, the

Colonies satisfy the condition of union laid down by Mill

" that there should not be any one State so much more

powerful than the rest as to be capable of vying in strength

with many of them combined," and again we may glance at

the successful union of the Canadian Provinces where the

numbers of Upper and Lower Canada bore much the same

relation to each other and the other Provinces as do the

numbers of New South Wales and Victoria to each other

and the other Avistralasian Colonies. The six States are the

sole occupants of a continent and its adjacent islands, witli

an extent of territory little less than that of Europe. There

is no " No Man's Land " ; the territories of the States are

co-terminous ; every State on tlie mainland except Western

Australia touches the borders of two of her sisters; South



56 THE COMMONWEALTH OF AUSTRALIA.

Australia touches four. The State boundaries are generally

no more than conventional lines, and at the present day the

judge who goes on circuit from Sydney to Broken Hill

travels via Melbourne and Adelaide, while a large part of

New South Wales, the rich " Riverina," has its natural port

at Melbourne. Every State has an extensive coast line well

furnished with harbours unaffected by the seasons. The

coast districts are the places of closest settlement, and

from the first the sea has been the great highway of colonial

traffic, so that the difficulties of internal communication, and

notably the absence of great navigable ri\ers, have not

prevented intercourse between the centres of population. In

all these respects the Australian Colonies greatly differed

from the British Provinces of North America, which fell

into four distinct groups, sharply severed from each other

by natural obstacles, and finding their access to the world

by foreign outlets.^ The distances in Australia, it is true,

are great—from Brisbane to King George's Sound is 2,500

miles. But distance is a relative thing ; to men who liave

made a journey of 12,000 miles, and, perhaps, spent four

months in the passage, 2,000 miles traversable in little over

a week, is no more than neighbourhood. That Australians

regard distance on the grand scale has been more than once

proved to British statesmen. There is nothing in the life

or occupation of the people to cause deep divergence among

the States. The real conflicts of interest are between

town and country, rather than between State and State,

and while the fact that a great part of Australia is within

the tropics would naturally tend to conditions of life there

diffei'ent from those in the temperate parts, there is no

"' These obstacles are to be surmounted, nature is to be vanquished, and

the commercial outlet of each territory placed by her to the south is to be

wrested round to the east and west by lines of political railways con-

structed at enormous cost to the Canadian people." Mr. Goldwin Smith

in the Contemporary Review, 1884.
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policy to which the Colonies were more devoted than a " white

Australia," with all that that implies. To the solution of

the same problems of government—the liolding of the public

lands, the regulation of mining, fiscal policy, the relation of

the State to religion, national education, and a host of

others—the Colonies brought the same stock of political

ideas. They brought with them the same common law

;

they received and developed similar institutions.

In these favourable conditions it may be wondered wliy

union was so long delayed. The wonder should rather be

that it was at last accomplished. Writing after the Con-

vention of 1891, Professor Jenks said^ :
—

" If the Australian

Colonies accomplish federation under existing circumstances

they will succeed in a political experiment for which there

is practically no precedent in modern times. All through

modern history there has been but one determining cause of

political union between communities—physical force or the

fear of physical force. In Switzerland, Germany, Austro-

Hungary, Sweden and Norway, the United States of

America, Canada, Mexico, Central America, the tale has

been always the same. No community has consented to

link its fortunes with the fortunes of another, save when

instigated by fear of violence from that other or a third

power. Many attempts have been made on other grounds,

many other excellent motives have suggested themselves to

tliinking men. But the determining cause, the dead-lift over

the hill, has always been force or the fear of it." Common
subjection to the Crown went far to satisfy such desire for

political union as there was. The Provinces of Canada,

separated and remote from each other, had a powerful

neighbour from whose territory had proceeded more than

one act of hostility, who made no secret of her resentment

at the existence of their "political system" on the American

• ^Oovemment of Victoria, p. 373.
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continent, and who in 1865 was flushed with military

triumphs achieved for the cause of American unity in the

teeth of what she regarded as tlie active hostility of England.

Australia had no such dangerous neighbour. Her partner-

ship in the British Empire, which was in Canada a cause of

offence, was the security of Australia. Since the develop-

ment of anything like a national life in Australia, the

British Empire had been at peace, so far, at any rate, as

world politics are concerned. Protected by the shield of

Empire from external dangers, the Colonies were rarely

reminded that they were dependencies, and in general if

they had ground to complain of the mother country it was

on the score of indifference to the claims of Empire rather

than any pressure of lordship. Within their own territories

the work of pioneers was carried on without fear of a hostile

aboriginal population. The absence of national and religious

feuds such as divided Upper and Lower Canada has been

already referred to. If the sea gave every Colony means of

communication with her neighbours, it also opened to her

the trade of the world. Unlike the River Provinces of

Canada, dependent for half the year on the licence of a

foreign, and, it might be, unfriendly power for their external

trade, the development of internal communications was not

matter of life or death to any Australian Colony, though in

the latter stages of federal movement the attitude of Western

Australia in regard to the projected Transcontinental Rail-

way recalled, as it was perhaps suggested by, the story of

Canadian Confederation.

Australia was without all but one of the great causes

which were instrumental in bringing about the Confedera-

tion of 1867. Just as the North American Provinces com-

plained that the Foreign Office was disposed to sacrifice

Canadian interests, partly from ignorance of local con-

ditions and partly for the sake of a good understanding
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with the United States, so the Australian Colonies com-

plained that Australian interests in the Pacific were too

lightly regarded, and, if not given away, were bargained

away for a compensation which might have some value

for other parts of the Empire, but was no direct advantage

to Austrtilia.

The material prosperity of the Colonies, and at times

their phenomenal wealth, tended to prevent the growth of

that "healthy discontent" which is the condition of political

as well as economic progress. In 1890, it was Sir Henry

Parkes's boast, " there is no one so wealthy as we." Yet a

statesman of Sir Henry Parkes's acumen might have known

that that was not an argument for changing the institutions

and the policies to which politicians were never tired of

reminding their constituents this happy state of things was

due. It was, in fact, the lean years which gave Australia

the serious call to set her house in order.

New Colonies, whatever the conditions of their founda-

tion or their form of government, are less states, in the

Old World sense, than trading and industrial communities

;

their citizenship recalls membership of the " regulated

companies," or even the stockholding in the joint stock

companies which have played so great a part in our colonial

history. With rare exceptions " politics " means public

works, the tariff, or the conditions of holding and working

the lands and minerals of the State. The development of

the resources of the country is the chief concern of the

Government, and the task is one in which the Australian

Colonies were no laggards. These very material interests

develop a special kind of patriotism. Every inhabitant of

a thinly populated country feels that its territory is an asset

in which he has an appreciable share; and the once common
distinction in older lands between the man with a stake in

the country and the man who has not is meaningless in
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colonial politics. Every neighbouring Colony is a rival

concern, on whose doings the shrewd man of business must

keep a sharp look-out. If there is to be a partnership, each

must make the best bargain lie can. If your neighbour has

a small temtory and you have a large one, if his estate

wants water and you control the supply, if 3'our railways

pay and his do not, you must protect your interest and must

be well assured of advantages to yourself before you agree

to join him.

The absence of urgent external affairs in Australian

politics favoured the growth of that rivalry and bitterness

which is common to small contiguous communities. This

rivalry and bitterness were intensified by the concentration

of population in tlie capitals. Sydney and Adelaide con-

tained more than one-third of the population of their

respective Colonies, and in 1891 about two-fifths of the

population of Victoria was in Melbourne. The political

influence of a capital is more than proportionate to its

population, and the natural jealousy of Sydney and Mel-

bourne as rival ports assumed a national character, the

more serious because of the scope of Governmental action.

The railway wars of Governments are more far-reaching in

their ettects than the rivalries of companies, for Govern-

ments can employ more weapons in the fight.^

'Cf. The Queensland Railway Border Tax Act 1S9."!, which contained an

interesting recital of typical wrongs :
— " Whereas large sums of money have

been expended by the Government in extending railway communication with

the Southern and Western Districts of the Colony for the purpose of pro-

moting agricultural and pastoral settlement in tiiose districts ; and whereas

large sums of mone\' have at various times been expended by the Govern-

ment in harbour and river improvements for the purpose of increasing the

shipping facilities of the Colony ; and wliereas a large sum of money has

been and is being annually paid by the Government in subsidising direct

steam communication with Europe, primarily with the object of facilitating

tlie speedy and direct shipment of goods and produce therefrom and thereto ;

and whereas it ha.s been ascertained that differential rates on the railway

lines of the neighbouring Colonies have been promulgated and otherwise
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In New South Wales and Victoria the guiding principle

of railway policy was to secure its " legitimate traffic" for

Sydney and Melbourne respectively. The claim of each of

the two great cities to be the seat of government in any

federation was an obstacle to union from the time when

Melbourne put forward its claim in 1852, and added insult

to injury by urging the special advantage of " a safe and

capacious harbour."^ But it may be doubted whether the

competition for the capital was the most serious incident in

the jealousy of the two cities. Speaking of the City-States

of the Middle Ages, Freeman says :
—

" The highest point

which human hatred can reach has commonly been found in

the local antipathy between neighbouring cities." In more

than one sense the Colonies were City-States.

Another great obstacle to federal union was the fact that,

with the exception of the tariff, the subjects calling for

federal action were those which, in Australia, attracted little

popular attention. The need for union was apparent mainly

to those who were responsible for the administration of

affairs, and it was some compensation for the inconveniences

which attended the rapid succession of Colonial ministries,

that this class was large. The Legislatures were apathetic

;

even when matters had advanced so far that the Federal

Council Bill was under discussion, thin attendances in the

arranged for, which have had and are continuing to have the effect of

diverting the traffic which ought legitimately to be conveyed over the rail-

way lines of this Colony, thereby entailing a considerable loss of railway

revenue ; and whereas it is considered desirable to prevent as far as prac-

ticable this diversion of traffic "—because tliese things were so, every ton of

station produce crossing the border was to pay a railway tax of £'2 lOs. ;

every person who attempted to evade the tax was liable to a penalty of

£100, and every thing, animate or iuaminate, concerned in the adventure,

teams, drays, and produce, was declared forfeit. In sucli circumstances,

one does not wonder that tlie construction of a railway by one Colony to the

borders of her neighbour's territory often provoked feelings similar to those

evoked by the project of the Chaimel Tunnel.

* Votes and Proceediuys Legialatine Council 1852, p. 197.
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House bore witness to the lack of interest in New South

Wales, Victoria, and South Australia. A cynical public

readily referred the zeal of a " professional politician " to

the billet-hunting nature of his kind. For the rest, the

description of public opinion in New South Wales in 1884,

by W. B. Dalley—himself no enthusiast for federation

—

though intended by way of contrast to Victoria, where " for

some time there had been a strong public opinion in its

favour which her statesmen merely expressed," may serve as

a description of the public attitude throughout Australia^

—

some thought it of doubtful ultimate advantage, and an

immediate attempt to accomplish it dangerously premature
;

tliose who were in favour of it differed as to wa\-s and

means, and finally there w^as " a large party as in all

national questions who give the matter little or no con-

sideration at all, is influenced more easily by a crj^ than by

an argument, and wdiich is consequent!}^ disposed to regard

the eagerness and activity of other Colonies as signs of peril

to the interests of their own." There were those who feared

that Australian Federation meant separation ; there were

others wdio saw in the anxiety of the Home Government for

federation, a design to prepare the way for an Imperial

Federation, which to them meant the sacrifice of self gov-

ernment. Finally, the advent of the Labour Party after

1890 provided an organised bodj- of opinion pledged to

resist all schemes which " did nothing for the people," and

the members of this party, with some exceptions who, with

great courage and at some sacrifice, separated themselves

from their fellows, were opposed to every practicable federal

scheme.

Amid these difficulties—the greatest of them all was

indifference—and the great cleavage in fiscal policy, the

federal movement had to make its way. The financial

disasters awakened a sense of sympathy, and the burden of
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the common trouble was necessarily shared. In regard to

the tariff, a modus vivendi became possible through the

acknowledged necessity for developing the intercoloijjal

trade. The growth in the proportion of " native bom " to

the whole population, the existence of Australian questions,

and the untiring zeal of a band of enthusiasts in each

Colony, created a sentiment sufficiently strong to serve as

an impulse to action. The votes cast at the first Referendum

were an improvement on those cast at the election of the

Federal Convention, and the second Referendum marked an

advance in popular interest upon the first. It is easy to

point to the fact that at the Convention election only from

25 to 51 per cent, of the electors took the trouble to vote

;

at the first Referendum only from 40 to 50 per cent., and at

the second Referendum only from 3G to 67 per cent., as

compared with from 50 to 70 per cent, at general elections

presenting no burning national question. But it is hard,

indeed, for any single public question to compete with the

varied attractions of a general election. Local wants are

the matters of first consideration, and the member, no

matter how distinguished his past services or present

position, must never cease to be the Parliamentary agent of

his constituency, or he will soon cease to be a member.

That this is so, is due not to the degeneracy of members or

constituency. In a country like Australia where the central

Government has functions whicli elsewhere are carried out

by local agencies or by private enterprise, there must be

some one to do the business of the constituency with the

central Government ; and the satisfaction of local wants

may well mean the difference between prosperity and

adversity. After these, there is in a general election the

personal element—the contest in the constituency between

two or more known men, and the stimulus of the personal

canvass which counts for so much ; more remotely, there is
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the knowledge that on the result of the election depends tlie

fate of the Ministers. It is " men, not measures " that in

orcljnary times give to politics their interest for the mass of

mankind. With the local and the personal element elimin-

ated, it is a tribute to the efforts of the workers on both

sides, that at the second Referendum 583,865 of the 983,000

electors recorded their votes. And when we observe that

422,788 votes were cast for the Bill and only 161,077

against, we see that it was no mere form which declared

that the people of the Colonies had agreed to unite. The

federation of Australia was a popular act, an expression of

the free will of the people of every j)art of it, and therein,

as in some other respects, it differs in a striking manner

from the federation of the United States, of Canada, and of

Germany.
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PART IL-GENERAL

CHAPTER I.

THE NATURE AND AUTHORITY OF THE FEDERAL
COMMONWEALTH.

On I7th September, 1900, the Queen by Proclamation de-

clared that the people of the Colonies of New South Wales,

Tasmania, Victoria, Queensland, and Western Australia,

and the Province of South Australia, should be united in

a Federal Commonwealth under the name of " The Com-

monwealth of Australia"; and on 1st January, 1901, the

day appointed by the Proclamation, the Commonwealth

became established, and the Constitution of the Common-
wealth took effect, in accordance with sees, iii. and iv. of the

Act of the Imperial Parliament known as the Commimi-

wealth of Australia Constitution .Act 1900 (63 & 64 Vict,

c. 12).

The style " Commonwealth of Australia " has been sub-

jected to some criticism. It has been contended that it is a

break in uniformitj^ ; that Australia should have followed

Canada, and become a " Dominion," if it did not assume the
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title proposed for Canada but rejected in deference to the

susceptibilities of the United States—" Kingdom." It is

enough, perhaps, to say here that the union of the Austral-

ian Colonies differs fundamentally from the union of the

provinces of Canada, and that the name Dominion had been

associated for too long with features which Australia did

not desire to copy. The " Kingdom of Australia " would be

acceptable to none ; one class would see in it a menace to

democratic institutions, another would find in the creation

of a " distinct Dominion " a suggestion of dismemberment

of the Empire. The name " Commonwealth of Australia
"

does not, and did not in 1891, indicate a leaning to separa-

tion or republicanism. It was adopted by the Constitutional

Committee in 1891 on the suggestion of Sir Henry Parkes,

whose fancy led him to pay this tribute of admiration to

the statesmen of the " Commonwealth Period." Perhaps, if

this origin had been better known, the name would have

met with more opposition. Commonly the title was asso-

ciated with Mr. Bryce's " American Commonwealth," first

published in 1888, the great source of knowledge as to the

working of federal government amongst English-speaking

people. The term passed without much notice into the

popular discussion of federation ; and having thus taken

root, was adopted in the later Convention almost as of

course.

The mode in which the Commonwealth came into being

leaves no room for doubt or speculation as to the theoretical

origin or legal foundation of the Commonwealth and the

Constitution. The establishment of the Commonwealth is

no " act of State," transcending the limits of legal inquiry
;

it is an act of law performed under the authority of the

acknowledged political superior. The Constitution is first

and foremost a law declared by the Imperial Parliament to

be " binding on the Courts, Judges and people of every

lifitai
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State and of every part of the Commonwealth " (sec. v.)

The formal source of the Constitution being acknowledged,

its historical sources may be recognized without any fear of

impairing the stability of the union. In the United States

Constitution, the famous declaration " We, the people of the

United States, do ordain and establish " has acquired a

threefold significance. First, it asserts the national or

unilateral as distinguislied from the conventional nature of

the union ; secondly, as the act of the people and not of

their governments it negatives the old confederate union

;

and thirdly, it indicates the democratic basis of the union.

In the Commonwealth the legal basis of the union makes it

possible to acknowledge frankly the agreement behind it.

The people do not affect to ordain and establish; they have,

as people of the several Colonies, " agreed to unite,"^ and in

the making of that agreement the most scrupulous care was

taken to make the popular participation a reality and not a

fiction. Secondly, the Commonwealth of Australia, being a

union of the people and not of their governments, is no mere

confederacy. Thirdly, the emphasis of " the people," both

in the preamble and in sec. iii., indicates the democratic

origin of the Commonwealth and foreshadows tlie nature of

its Constitution.

In accordance with the preamble and sec. iii. of the Act,

the Queen's Proclamation declares that the people shall be

united in a Federal Commonwealth, and that term is

repeated in the designation of the several organ^cs^legis-

lative (sec. 1), executive (sec. 62), and judicial (sec. 71)—of

the new government. The term, indeed, is more appropriate

in conjunction with a government and its several organs

than with the political community itself. But i^serves to

mark the fact that the new nation is primarily, and was at

its foundation exclusively, a commonwealth of common-

* Vide Preamble.
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wealths, of existing political communities; and that the

Constitution is founded on the assumed continuance of those

- communities in the distribution of powers between tlie

Commonwealth and the States, in the organization of the

Commonwealth Government, and in the machinery for the

alteration of the Constitution (sec. 128).

A " federal government " exists where, in a political com-

munity, the powers of government are distributed between

two classes of organization—a central government affecting

the whole territorj^ and population of the Sovereignty, and

a number of local governments affecting particular areas

and the persons and things therein—which are so far inde-

pendent of each other that the one cannot destroy the other

or limit the powers of the other, or encroach upon the

sphere of the other as determined by the Sovereign in the

Constitution. Both are completely subject to the state.

Either may be changed or abolished at will by the state. ^

It appears to involve also the existence of some authority

recognized by the central and local parts as competent to

determine the conflicts which arise as to their respective

powers. This, while it imperfectly describes any existing

federation, is all that can be said of every federation, and

would, indeed, require modification and explanation to fit

the Dominion of Canada.

But the observation of Federal Governments leads us in

the case of any particular federation to consider what is its

organization in various other particulars. The following

are, from this point of view, the leading features in the

Federal Commonwealth of Australia :

—

1. The Commonwealth is formed of communities which,

whatever their earlier condition, were at the time imme-

diately preceding the union separate and independent in

their relation to each other. In the formation of the Com-

*Burgess, Political Scietice and Constitutional Laic, vol. 2, pp. 556.
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monwealth there i^jiD-^everance of existing communities, as

in Canada, where the legislative union of Upper and Lower

Canada was dissolved by confederation. But the question

of disintegration was raised in relation to Western Australia

and Queensland, and there is full power to form new States

within the Commonwealth, either by the division or the

union of States' territories (Constitution, sec. 124).

2. The Commonwealth Government is a government of

limited and enumerated powers; and the Parliaments of the

States retain the residuary power of government over their

territory.

3. The Commonwealth and State Governments are each

organized separately and independently for the performance

of their functions, whether legislative, executive, or judicial.

But though the Commonwealth and State Governments

are separately organized, the Commonwealth and the State

system must be regarded as one whole ; and in the United

States the disposition to treat the Federal and State authori-

ties as foreign to each other has been condemned as founded

on erroneous views of the nature and relations of the State

and Federal Governments. " The United States is not a

foreign sovereignty as regards the several States, but is a

concurrent and within its jurisdiction a paramount sove-

reignty "
; their respective laws " together form one system

of jurisprudence which constitutes the law of the land for

the State, and the Courts of the two jurisdictions are not

foreign to each other, nor to be treated by each other as

such, but as Courts of the same country having jurisdiction

partly different and partly concurrent."^

The institutions and powers of the " States " were theirs

prior to federation ; there is no break in the continuity of

the political existence which began as " Colony " or " Pro-

^Ctaflin V. Hoxistman, 9.S U.S. 130. And see the judgment of Marshall

C.J. in Coheiis v. Virginia, 6 Wheaton 428.
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vince." It is no part of the purpose of the Constitution to

recast the institutions of the State, and tlie Constitutions of

the States and the powers of their Parliaments are in general

terms continued as before (Constitution, sees. 106, 107,

108), but modified, of course, by the powers conferred upon

the Commonwealth Government, and by certain restrictions

imposed on the States. The organization of the Common-

wealth Government—the establishment of its legislative,

executive, and judicial organs, and the definition of their

functions—is the principal subject of the Constitution.

4. The legislative powers of the Commonwealth Parlia-

ment are not in general exclusive powers. A few exclusive

powers are expressly conferred, including the power over

the matters of administration taken over by the Common-

wealth Government (sec. 52); others arise from the fact that

some of the powers conferred upon the Commonwealth

Parliament were not derived from the existing powers of tlie

Colonies. The general relation of the " concurrent powers "

—

to iLse the popular term—of the Commonwealth and State

Parliaments is fixed by the provision that, iii case of incon-

sistenc}', the law of the Commonwealth prevails, and the

law of the State is, to the extent of the inconsistency,

invalid (sec. 109).

5. Subject to what has been said in (4), the Commonwealth

Government and the States Governments are. in their rela-

tions independent and not hierarchical. There is no such

general supervision of the State in the exercise of the

powers belonging to it as is enjoyed by the Dominion

Government over the Provinces of Canada, or as it is pro-

posed that the South African Go\'ernment shall exercise

over the Provincial Governments. This is not to say that

the respective Governments do not owe certain duties to

each other, or that the State or some of its organs may not

be in some cases the instrument of the Commonwealth
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Government. The exception to this independence is in the

department of judicature, for the High Court of the Com-

monwealth is the head of the judicial system both of the

Commonwealth and of the States, and the States as corporate

communities are made amenable to the jurisdiction of the

Commonwealth Courts. (Constitution, Chapter III.—The

Judicature.) The existence of a sphere of State activit

which is subject to no sort of control by the legislative o:

executive organs of the Commonwealth Government, anq K
the absence of any veto by the Commonwealth Executiv

upon State legislation, may be facts of some importance i

determining the limits of State powers. In Canada, the

existence of the controlling power of the Dominion Govern-

ment has been referred to^ as a reason for taking a more

liberal view of the powers of the provinces than is taken of

the powers of the States in the United States, where the

relations are similar to those set up in Australia.

.6. The observance by the Commonwealth Government

and tlie States of the limits set to their powers is secured by

the action of the Courts whose judicial duties may involve

the determination of the validity of the authority under

which acts are done, whether that authority is the Crown, a

subordinate Legislature, or any whatsoever save the Imperial

Parliament.

The Nature of the Commonwealth.—The Common-

wealth of Australia thus established is not a mere arrange-

ment of Governmental powers for limited and defined

purposes, based on the organic existence of the States ; it is

a territorial community organized for all the purposes of

political life, consistently with the supremacy of the Imperial

'e.f/., Bank of Toronto v. Lambe, 12 App. Cas. 575. This is a subject

on which, in regard to Australia, judicial authorities differ. The Supreme
Court of Victoria ( iyol/aston's Case, 28 V.L.R. 357) and the Privy Council

(Webli \. Outtrim, (1907) A.C. 81) adapt the Canadian case to Australia.

The High Court of Australia (Deakin v. Webb, I C.L.R. 585) reject it.

\^
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Parliament. The position is stated with force in a despatch

from the Secretary of State in 1903^ :
—

" In the first place

it seems to me that the aim and object of the Commonwealth

of Australia Constitution Act was not to create merely a

new administrative and legislative machinery, but to merge

the six States in one united Federal State or Commonwealth

furnished with the powers essential to its existence as such.

Before the Act came into operation, each of the separate

States enjoyed (subject of course to the ultimate authority

of the Imperial Parliament) practically all the powers and

all the responsibilities of a separate nation. By the Act, a

new State or nation was created, armed with paramount

power not only to settle the more important internal affairs

relating to the common interests of the united people, but

also to deal with all political matters arising between them

and any other part of the Empire or (through His Majesty's

Government) with any foreign power. That appears to me
the obvious meaning of sec. iii. of the Act, which declares

that on and after a day appointed by proclamation the

people . . . shall be united in a Federal Commonwealth

under the name of the Commonwealth of Australia. On
that day, Australia became a single entity and no longer

six separate States in the family of nations under the British

Crown, and the external responsibility of Australia . . .

vested immediately in the Commonwealth, which was armed

with the paramount power necessary to discharge it." This

language, while it illustrates the ambiguity of tlie term

" Commonwealth " as describing the political entity and the

Federal Government, asserts with equal clearness and force

that the Constitution has created a new territorial com-

munity organized, through the powers committed to the

organs of Federal Government and the inclusion of the

Governments of the several States, for all the purposes of

^ Parliamtntary Papers (Commonwealth), 1903, p. 1164.
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state existence compatible witJi its continued membership

of the Empire.

This despatch, as well as the Act and the Constitution,

reflects popular usage in its varying application of political

terms. Sec. vi, of the Act—the interpretation section—does

no more for the term " Commonwealth " than provide that

" the Commonwealth shall mean the Commonwealth of

Australia as established under this Act." But the term is

in fact used in several senses connected so closely that it is

peculiarly important to distinguish them. First, it is as

already explained, the territorial community, the " single

entity," the " new State or nation," established under the

Act {e.g., sees. iii. and iv.). Secondly, it describes the

territory occupied by that community {e.g., sec. 95). Thirdly,

it describes the Federal Government or some appropriate

organ thereof. It is in this sense that prohibitions to make

laws of various kinds {e.g., sees. 99, 100, 114, 116) are to be

understood ; they are addressed to the Parliament as the

legislative organ of Federal Government ; the prohibition

does not bind the Commonwealth as a political organism,

for the Constitution may be amended by the Commonwealth,

^he Commonwealth, in its ultimate organization behind its

government, is politically supreme over all its parts and

over all persons and things therein, and short of dissolving

itself or otherwise infringing an Imperial Act, may exercise

every power of government within its territory and strip

the States—jwhich exist as governmental agencies only by

the sufferance of the Commonwealth in this sense of the

term—of every power. This is no more than follows from

the analogy of the Commonwealth to a state or sovereignty

in the ordinary sense of public law. It threatens nothing

to the security of the States in the Commonwealth ; for the

acknowledgment of the organic nature of the Commonwealth

implies nothing as to the form of its organization or the
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powers of the Federal and States Governments respectively.

By see. vi. " the States " mean " such of the Colonies of

New South Wales, New Zealand, Queensland, Tasmania,

Victoria, Western Australia and South Australia, including

the northern territory of South Australia, as for the time

being are parts of the Commonwealth, and such Colonies or

territories as may be admitted into or established by the

Commonwealth as States ; and each of such parts of the

Commonwealth shall be called ' a State.'
"

The enumeration of the Colonies eligible in the first in-

stance to become members of the Commonwealth is a matter

of political significance. It includes none but " settlement

"

Colonies, which have a common civilization, similar social

and economic conditions, and which have all had a

sufiicient training in self-government. Fiji is a member of

the " Australasian group " of Colonies as defined by more

than one Act of Parliament, and she was a member of the

Federal Council of Australasia. But the tropical and sub-

tropical islands of the Pacific, whatever their importance,

could hardly be associated as part of a democratic Govern-

ment, and their union with the Commonwealth, if it be

established, must be as dependents rather than as members.

The Area of Federal Authority.—We have seen that

the Commonwealth is a territorial community; its territory

includes the territory forming the constituent States, with

their " territorial waters "
; and in that sense the territory

of every State is Commonwealth territor3\ All such terri-

tory is subject to the dual Government.

But sec. V. of the Constitution Act expressly enlarges the

area of Commonwealth authority by the provision that "the

laws of the Commonwealth shall be in force on all British

ships, the Queen's ships of war excepted, whose first port of

clearance and whose port of destination are in the Common-
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wealth.^ " The legal doctrine whereby a ship is deemed to

be a part of the territory of the nation to which she belongs

is thus adapted to the class of ships here described; the law

of the Commonwealth on any matter upon which the power

of the Commonwealth Parliament may be exercised is their

law, and in this conventional sense such ships would be a

part of the territory of the Commonwealth, though not in

any sense part of any State.

The expression "territory of the Commonwealth" may
serve to describe areas either within or without the

geographical limits of Australia over wliich the Common-

wealth Parliament has exclusive authority. This would

include dependencies such as Papua,^ placed under the

authority of the Commonwealtli by the Crown, or sur-

rendered by a State or otherwise acquired under sec. 122 of

the Constitution. These dependencies, though territory of

the Commonwealth in a political sense, would not be legally

a part of the Commonwealth.^ Within Australia, territory

may come under the exclusive authority of the Common-

wealth through surrender by any State (sec. Ill); the

exclusive authority of the Commonwealth probably attaches

to the seat of government established under sec. 125, and

to all places acquired by the Commonwealth for public

purposes (sec. 52).

*This section was modelled upon, but is narrower than, sec. 20 of the

Federal Council of Ausli-alayiia Act 1885, wliereby Acts of the Council had

the force of law on board all British ships other than Her Majesty's ships of

war, whose last port of clearance or port of destination was in any C<4ony

which had become a member of the Council. The meaning of tlie section is

discussed in the Memorandum of the Australian Delegates, Wyvian''8 Re-

print of ProceediwjH, 190(), pp. 142-14.3, and in Commonwealth Parlia-

mentary Debates, 1904, pp. 2069-2073. See also The Merchant Service Guild

of Australasia v. 77je Commonwealth Shipowners Association, Common-
wealth Arbitration Reports, 1905-1907, p. 1, and (1908) 5 C.L.R. 737.

= See Papua Act 1905.

^The question whetlier dependencies are a part of the United States has

been very important, and is involved in the " Insular Cases" ; Di Lima v.

Bidivell, (19(X)) 182 U.S. 1 ; Dooley v. U.S., 182 U.S. 222, (1901) 18:J U.S.

151.; Downes v. Bidwell, 182 U.S. 244.
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CHAPTER II.

THE CONSTITUTION OF THE COMMONWEALTH.

The preamble of the Commomvcaith of Australia Consti-

tution Act 1900 recites the agreement of the people of the

Colonies " to unite in one indissoluble Federal Common-

wealth under the Crown of the United Kingdom of Great

Britain and Ireland and under the Constitution hereby

established." The enacting part of the Act consists of nine

sections, known as the " covering clauses," and of these, sec.

ix. contains " The Constitution." Substantially the Act falls

into two parts, of which the first eight sections, and the

introductory words of sec. ix. have the ordinary character

of an Imperial Act, and are unalterable save by the Imperial

Parliament ; while the second part consists of " The Consti-

tution " in 128 clauses, and is made alterable by the Com-

monwealth (Constitution, sec. 128).

In addition to conferring the power to establish the

Commonwealth (sees. iii. and iv.), the covering clauses prepare

the ground by (sec. vii.) repealing the Federal Council of

Australasia Act 1885, and (sec. viii.) providing that the

Colonial Boundaries Act 1 895 shall no longer apply to any

Colony which has become a State of the Commonwealth,

but that for the purposes of the Act the Commonwealth

shall be taken to be a self-governing Colony. Sec. ii. is

formal, and sec. v. deals with the operation and binding force

of the Act and defines the operation of laws made by the
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Parliament of the Commonwealth under the Constitution.

Sec. ix. provides :
—

" The Constitution of the Commonwealth

shall be as follows:
—

" and then under the title " The Consti-

tution " are set out the organization of the Commonwealth,

the distribution of power between Commonwealth Govern-

ment and States, the powers and duties of the Common-

wealth Government. " The Constitution " is thus a definite

instrument having the Imperial Parliament for its source,

binding the organs of Government which it establishes, and

therefore superior in authority to the enactments of the

Legislature which it creates ; but it may be freely altered or

added to by the Commonwealth in its ultimate organiza-

tion, as is provided by the instrument itself (see. 128).

A Constitution,^ in the modern sense, is a fundamental

law or instrument of government. It consists mainly of

—

1. The frame of Government, which creates and provides

for the continuance of the legislative, executive and judicial

organs, and defines their powers and relations to each other

;

2. An enumeration of rights of the citizens or classes of

citizens against the government, which may vary from the

enunciation of a few general principles, which are rather

counsels of perfection than practical restraints, to the most

minute provisions on all sorts of matters rigorously binding

the organs of government ; and

3. Provisions for amendment.

It will also contain a number of arrangements which are

provisional and temporary merely, but are necessary to

start the machine upon its work.

The constitution of a State formed by the union of

States is a more complicated matter. We do some violence

to the idea of contract when we regard an ordinary consti-

tution either as a compact of the citizens or a compact

*For the history of the term " Constitution," see Tht English Constitution,

by Jesse Macey, cap. xlvii.
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between the citizens and their government; but we need

neither analogy nor metaphor to speak of the agreement of

the parties in an union of States. As Professor Dicey

remarks, "the foundations of a federal State are a complicated

contract," and this bargain may include many matters.

The States are jealous, not merely of possible encroachments

of the central government upon their sphere, but of the

possibility of a rival State securing any advantage over

them in matters within the power of the central government.

This jealousy is not less apparent in the Australian Consti-

tution than in others of the same kind, and it has some very

important consequences. The principle of State equality

and State right, pressing upon and conflicting with the

democratic principle, modifies the democratic character of

the Constitution which, where there is not room for that

conflict, is the dominant note of the instrument. Fervid

declarations of individual right, and the protection of liberty

and property against the government, are conspicuously

absent from the Constitution ; the individual is deemed

sufficiently protected by that share in the government

which the Constitution ensures him. Another feature which

belongs to the federal character of this instrument is that

the Constitution in many cases does not confine itself to

conferring powers on the central government, but prescribes

how those powers are to be used. Tliis, in the opinion of an

eminent and friendly critic (Sir Samuel Griffith), goes

beyond the proper functions of a Constitution. Others see

in these provisions indications of a general distrust of

Parliamentary institutions.^ The contractual basis of the

Constitution seems a sufficient answer to both objections.^

^See the two articles by Mr. A. H. F. Lefroy in the Law Quarterly

Jievietc, April and July, 1899.

-The contractual basis of the Constitution is an element to be considered

in its construction. See Cousinn v. Commomcealth, (1906) 3 C.L.R. at p.

539 ; Commissioners of Taxation v. Baxter, (1907) 4 C.L.R. at pp. 1109, 1113.
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If the Constitution makes fundamental some things that

might be in the control of the governmental organs, it also

contains much that is not fundamental. There are many

provisional arrangements which are completely under the

control of Parliament, but which had to be established before

the government could get under way. " Until the Parlia-

ment otherwise provides," is a phrase which meets us in all

parts of the Constitution. But the general character of the

Constitution is its supremacy over all the organs of Govern-

ment within the Commonwealth, including the Common-

wealth Parliaments

The State Courts and the Constitution.— The

emphatic declaration of Art. VI. in the Constitution of the

United States that the Constitution and the laws made in

pursuance thereof shall be " the supreme law of the land,"

is not to be found in the Commonwealth Constitution. The

Constitution Act can claim no higher force than belongs to

an Act of the Imperial Parliament, and it is not the only

Act in operation in the Commonwealth. The duty of the

Commonwealth Executive to maintain the Constitution and

execute the laws of the Commonwealth Parliament is

expressed in its very establishment (sec. 61) ; the duty of

the judiciary to recognize and enforce the Constitution,

and the laws made in pursuance of it, is manifest. But the

position of the States Governments is different. They are

not created and established by the Constitution ; their

executive and judiciary are not co-ordinate with but sub-

ordinate to the State Parliament. The State Parliaments

are bodies with " plenary powers," a phrase which would

cover many extravagant claims which it was wise to antici-

pate by preventive provisions. It might be plausibly

contended that in a State Court, State law was paramount

over Commonwealth law, and that Commonwealth legisla-

tion was there controlled by State legislation, even to the
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extent of giving validity to Acts of nullification passed by

the State Parliament as to Acts of the Commonwealth Par-

liament. Or it might be urged that the Constitution set up

a separate and independent system ; that its laws were

cognizable in the Federal Courts alone, and that all causes

brought in the State Courts were to be determined by the

State laws as defined by the State Parliaments. There

would thus be imperium in imperio—State laws enforced

by State Courts, Commonwealth laws enforced by Common-

wealth Courts. We have only to look to our own history,

even our recent history, to see that such a dual system is

conceivable. We remember the separateness of the ecclesi-

astical and royal Courts, the Court of Admiralty and the

Courts of common law, the Courts of common law and the

equitable jurisdiction of the Chancellor, as cases where dis-

tinct and often conflicting systems claimed to deal with the

saine persons and subject-matters within the same territory.

Even when the sharpness of the conflict was blunted by the

acknowledgment of a common superior, the existence of the

separate systems was not less a legal fact, though its political

importance was diminished.

As a measure of caution, then, the Constitution Act

provides—
" Sec. V. This Act and all laws made by the Parliament

of the Commonwealth under the Constitution, shall be

binding on the Courts, judges and people of every State,

and of every part of the Commonwealth, notwithstanding

anything in the laws of any State." ^

Thus, in the causes within their jurisdiction, the Courts

of the States are bound to uphold the Constitution and

*Sec. V. of the Commonwealth Act strikingly resembles the original form

of Article VI. iu the Constitution of the United States. The draft pro-

vided tliaL " legislative Acts of the United States and treaties are the

supreme law of the respective States, and bind the Judges there as against

their own taws."

11
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maintain the Connnonwealtli laws. As this is their duty,

they have to determine for themselves whether an Act of

the Parliament is in truth a law, whether it is within the

powers committed by the Constitution to the Parliament.

The interpretation of the Constitution, therefore, is not for

the judiciary of the Commonwealth alone ; it falls upon

every Court throughout the Commonwealth, whatever the

"^authority under which it sits.

Colonial Constitutions.—The Legislatures of British

Colonies have necessarily existed under some higher law,

and have from the nature of the case recognised some limits

to their power other than their own will. These limits,

however, have been so vaguely conceived, that in practice

the restraint has hardly been felt. The paramount nature

of Imperial legislation has of course been evident ; but the

sphere of local and Imperial laws has been different, and

there has been little conflict. On the few occasions when

Colonial laws have been challenged as ultra vires, the

English Courts and especially the Privy Council have been

emphatic in their assertion of the plenitude of the powers

of the Colonial Legislatures, and have laid it down that

L
" an act of the local Legislature, lawfully constituted, has as

^^ StQ matters within its competence and the limits of its juri.s-

*.f^ diction, the operation and force of sovereign legislation,

^ /though subject to be controlled by the Imperial Parlia-

iment.^ " Thus, Colonial Legislatures have been formed on

the model of the Imperial Parliament ; and the Acts giving

a Constitution to a Colony have done little more than

establish a Legislature, and have left the further organiza-

tion of Government within the Colony, if not to the estab-

lishment, at any rate to the control of the Legislature. The

^Phillipa V, Eyre, L.R. 6 Q.B. 1. See also B. v. Burah, 3 A.C. 889;
Hodge v. Beg., 9 A.C. 117; Powell v. Apollo Candle Co., 10 A.C. 282;
Bex. V. Cain db Gilhula (1906), A.C, 542; Webb v. Outtrim (1907), A.C. 81.
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source of executive power, and the oriorin of courts of justice,

may have been in the Crown, but that in no wise withdrew

these matters from the control of the Legislature. The

legislative power is all embracing and within the Colony all

other powers of Government follow it. The self-government

of the Colonies has not in a legal sense been committed to the

people thereof as a quasi-sovereign political community ; it

has been vested in the legislative bodies established by their

Constitutions which have had the same legal independence of

the political quasi-sovereignj-i.e.jthe electorate, as the Imperial'-

Parliament has of the electors of the United Kingdom.

A Constitution, therefore, which establishes a Legislature,
! ...

not merely as a representative assembly, responsible politic-'

ally to its constituency, but legally bound by many and.

exact limitations, is hardly less a novelty in a British colony

than it would be in the United Kingdom. This will be the

more apparent if we consider for a moment what would be

the position were the paramount power of the Imperial

Parliament removed. In the Colonies as organized before

federation, the removal of the only legal control would

have left the Colonial Legislature unquestioned sovereign,

wielding in the Colony the same power that the Imperial

Parliament exerts in the United Kingdom. In the Common-

w^ealth of Australia, however, the disappearance of the

Imperial Parliament would not exalt the Commonwealth

Parliament ; the sovereignty would fall upon the Common-
wealth as organized behind the Parliament by the Con-

stitution. If now we remember that the supremacy of the

Imperial Parliament is a force rarely exerted, while the

pressure of the Constitution is constant, we shall see that

there was reason on the side of those who murmured that a

" cast-iron Constitution " was something essentially different

from the Parliamentary rule to which the Colonies had been

accustomed.
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It may be added that the proceedings of the Common-

wealth Parliament contain abundant evidence of the un-

familiarity of the new conditions to members, most of whom
liave served in colonial Legislatures under the old regime.

"The Constitution" and Constitutional Law.—In

the British Constitution, we are familiar with the fact that

the " Law of the Constitution " does not exhaust the rules

under which our system of government is carried on ; there

is the custom as well as the law of the Constitution, to

complicate the terms " constitutional " and " unconstitu-

tional." In the Commonwealth there is a further complica-

tion, for " The Constitution " does not exhaust even the

Constitutional law in force there.

Much of the law which we regard as constitutional is so

much the application to public relations of the ordinary

law between citizens that an exhaustive constitutional code

would hardly be practicable without a codification of the

common law itself. But even in matters relating to the

organization of the central government of the Common-
wealth, much of the constitutional law of the Common-
wealth may be provided by the Parliament

—

e.g., the quali-

fication of electors and of candidates for the Parliament,

disputed elections, privileges of the Houses and the members

thereof, &c. Then there is the constitutional law of the

Commonwealth as a member of the Empire and the relation

of the Commonwealth to the Imperial Government and the

States, and there is the constitutional law of each of the

States. In addition to the " Law of the Constitution," as

thus understood, there is, of course, the maze of customs and

understandings which invade every part of our institutions,

defining the political limits of the exercise of legal powers.

There are the delicate relations of Imperial and Colonial

governments ; the conventions of Cabinet Government made
more intricate by the constitution and powers of the Senate.
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To these will doubtless in time be added some conventions

affecting the exercise of powers by Commonwealth Govern-

ment and State respectively, as a means of promoting

harmony in the working of the dual government. Of all

these, account must be taken by those who would understand

Australian institutions ; they all form part of our " consti-

tutional " system as that term is commonly used by English-

men.
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CHAPTER III.

THE CROWN IN THE COMMONWEALTH.i

The recital in the preamble to the Constitution Act that

the people have agreed to unite under the Crown of the

United Kingdom of Great Britain and Ireland, serves to

call attention to the manifold capacities of the Crown in

our complex Constitution. The Crown does in fact pervade

every part of our political system, and is the hardest worked

of our legal institutions. The Crown establishes the Com-

monwealth, is a part of the Commonwealth Parliament, and

is the depositary of the federal executive power. But the

Crown is also directly or indirectly a part of every State

Parliament. As a result of the fact that the provincial or

royal, and not the chartered or proprietary government, has

become the type of colonial Constitution, the executive gov-

ernment of a Colony proceeds in the King's name ; the

governor is merely the King's delegate to exercise so much
of the royal power as has been committed to him. In the

United Kingdom the prerogative has become an instrument

of popular government ; it may even, through the use of the

power of dissolution, be made to furnish those checks upon

representative bodies which are elsewhere found in formal

'On tlie subject of this chapter, see L.Q.R., vol. xvii. (1901), p. 1.31,

'• The Oown as Corporation," by F. W. Maitland, and vol. .\x., p. .351, by
W. Harrison Moore ; also two articles on " The Crown as Representing the

State," by Pitt Cobbett, in the Commonwealth Law Review (190.3-4).
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constitutions and in tlie referendum. By a similar process,

the prerogative in the Colonies is no reservation of personal

enjoyment or profit to the King, nor does it primarily stand .

for any power of the Imperial Government ; it is mainly an

instrument for increasing and effectuating the powers of

self government. The extent of delegation made by the

Crown, and the mode of exercise as prescribed by the royal

instructions, are, in fact, a measure of the responsible

government which the Colony enjoys.

So far as the prerogatives of property, of exception and

of privilege are concerned, they are as extensive in the case

of Colonies as of England ; every virtue which tlie law

imputes to the King attaches to him equally as the head of

a Colonial government.^

The establishment of the Commonwealth in no way
affects the participation of the Crown in the government of

the States ; the prerogative communicates powers and

duties to the State Governor as it
^
did to the Governor of

the Colony. The emphatic declaration of the Constitution

(sec. 2) that "a Governor-General appointed by the Queen

shall be Her Majesty's representative in the Commonwealth"

does no more than define the position in relation to the

powers exercisable for and on behalf of the Commonwealth

as a whole. The State Governor is the representative of

the Crown in all that belongs to State Government, and

continues to receive even the ceremonial recognition which

is paid to the presence of the King's representative. Even

in Canada the existence of the Dominion Government does

not sever the connection between the Crown and the Pro-

vinces, so as to make the Dominion Government the only

Government of the King in North America. The Provincial

^See In re Bateman's 7'»nts<«, L.R. 15 Eq. 355; In re Oriental Bank
Corporation, (1884) 28 Ch. Div. 643; Yowoj v. s.s. "Scotia," (1903) A.C.

531.
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Governments are no mere municipal institutions ; they are,

within the limits prescribed to them by the British North

America Act 1867, governments of the King, partaking of

all the qualities wliich belong to that status.^ This position

is carefully avoided in the draft South African Constitution, \

whe7-e the Provincial Administrators are completely sub-
^

ordinate to the central Government, and in no way represent

the King.

From the Crown as constituting the Colonial Govern-

ment, we pass to the Crown in its Imperial capacity. There

the Crown stands, first, for the unity of the whole ; it is, in

the words of Mr. Balfour, " the living symbol of the unity of

the Empire."^ Next, it appears as " the Imperial Govern-

ment," exercising a not very well-defined superintendency

varying with the political status of the Colony—the " Down-

ing Street " of Colonial politicians when they are out of

liumour with it. In two respects especially it exercises an

important revising function—in the allowance and dis-

allowance of Commonwealth and State legislation (where

the King may disallow his own Act), and in the receiving

appeals from Commonwealth and State Courts. Finally,

the community has been so far absorbed by its head, that

we have no other means of expressing the juristic person-

ality of these free self-governing communities than through

the natural personality of the King,^ while in 1903 it was

gravely argued in the Parliament of the Commonwealth

that the expenditure of public money is no charge upon the

^Maritime Bank of Canada v. Neio Brunswick Receiver General, (1892)

A.C. 437.

*" In my judgment, the Crown in our Constitution is not a diminishing

but an increasing factor. It is increasing and must increase with the growth

and development of those free self-governing communities, those new Com-
monweulths beyond the sea which are bound to us by the person of the

sovereign, who is the living symbol of the unity of the Empire." (House of

Commons, 25ih January, 1901.)

^Sloman v. Oovernor and Ooveniment ofNew Zealand, L.R. 1 C.P.D. 563.



88 THE COMMONWEALTH OF AUSTRALIA.

people within the meaning of the Constitution (sec. 53),

because expenditure is charged on the Consolidated Fund

which is legally the property of the Crown.^

Now we are warned in the comminatory language of

Coke against any attempt at the severance of the bodies of

the King. If nothing less than the Athanasian creed will

serve the turn of those who distinguish between a body

natural and body politic of the King, what shall be his who

sees not one body politic, but several bodies politic within

the Empire invoking the King's name ? And yet there is

no escape from the fact that political developments have,

not for the first time, run away from legal theory. The

Federal Governments of Canaxia and Australia present us

daily with the need for recognizing Dominion and Pro-

vince, Commonwealth and State as separate juristic entities,

which lip service to the unity and indivisibility of the Crown

can only obscure. The High Court of Australia very early

gave expression to this fact when, in the Municipal Council

of Sydney v. ConinioniveaWt of Australia,^ it declared that

" it was manifest from the whole scope of the Constitution

that just as the Commonwealth and the States were regarded

as distinct and separate sovereign bodies, with sovereign

powers limited only by the ambit of their authority under

the Constitution, so the Crown as representing those bodies

politic was to be regarded not as one but as several juristic

persons." Practically, the Courts in England have met the

same difficulty in the same way when they have held that

claims against Colonial Governments, though legally claims

against the Crown, cannot be pursued in England against the

Crown under the Petitions of Right Act, an Act which they

have construed as inapplicable to claims which are properly

»See L.Q.R., vol. xx., p. .354.

2(1904) 1 C.L.R. 208. This doctrine is re-affirmed in The King v. SiUton,.

(1908) 5 C.L.R. 789.
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provided for out of the revenues of some part of the King's

dominions other than the United Kingdom.^ The more

recent case of WilliaTns v. Howarth^ seems to point in the

opposite direction. That was a claim pursued in New
South Wales against the New South Wales Government,

sued in the name of a statutory defendant, and was for an

alleged balance of pay due to the plaintiff in respect of

military service in South Africa. The New South Wales

Government had engaged with the plaintiff to pay him 10s.

a day, the Imperial Government paid him 4s. 6d. a day, and

the question was whether in ascertaining the balance due

from the New South Wales Government, that Government

M'as entitled to take credit for the sum paid by the Imperial

Government. The Privy Council held that it was so entitled

inasmuch as the claim was against the Crown, and the

payment made by the Imperial Government was a payment

by the Crown, and that the distinction between Imperial

and Colonial Government was immaterial. In the circum-

stances of the particular case, this may well be so. The

very natnie of military service in time of war makes it

difficult to sever the authority to which it is rendered, and

without insisting that the one government was the agent or

the guarantor of the other in a strict sense, it was tolerably

Mclear that the contract was merely that the plaintiff should

have lOs. a day for his service.

Practical difficulties must frequently arise under Statutes

from which, as not being mentioned therein, " the Crown "

claims exemption ; or, " the Crown " being mentioned, a

Government claims that it is not comprehended within the

terms of the imposition ; or, more than one Government

^Holmen v. Jieg., (1861) 31 L.J. Ch. 68 ; Palmer v. Hutchinwn, (1881) 6
A.C. 621 ; Frith v. Tht Queen, (1872) L.R. 7 Ex. 365. See also Dosh v.

Secretary of State, (1875) L.R. 19 Eq. 509 ; Heiner v. Salinhury, (1876) 2 Ch.

Div. 378 ; and Strachan v. Commonwealth, (1904) 4 C.L.R. 453.

"(1905) A.C. 551.
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claims the benetit of the Statute. The question may, of

course, arise, and has in fact arisen in the interpretation of

Imperial Statutes. In 1879 the House of Commons adopted

the report of a strong select committee to the eifect that by

liis appointment as Attorney-General for Victoria—then as

now a self-governing colony—Sir Brj'an O'Loghlen, member

for County Clare, had incurred the disqualification attaching

to an office of profit under the Crown.^

The Supreme Court of New South Wales had in Attorney-

General V, Collector of Customs- to consider whether the

Crown in right of New South Wales was liable to pay

duties of customs on the import of goods for the use of the

Government, and they held that wliether or not the Com-

monwealth Parliament had poiver to impose sucli a liability

on the State, they had not done so, because tlie Crown could

only be charged by express words, and no such words were

found in the Act of the Commonwealth Parliament under con-

sideration. After the matter had been for some years the

subject of difference of opinion between the Commonwealth

and State Governments as to the application of the general

terms of the Customs Acts to the Crown as bearing the_^9er-

sona of the States, the High Court definitely determined in

The King v. Sutton^ that the rule which exempts the Crown

from the operation of Statutes in which it is not named applies

only to the Crown considered as the executive authority in

relation to the Statute in question, and that, accordingly, the

Commonwealth Customs Acts must be understood to extend

to the States Governments, though not expressly named

therein. Stress was indeed laid on the fact that the Com-

monwealth was exercising an exclusive powder, but the

^Hansard's Debates (1879), vol. 245, p. 1104. See also Constitution,

sec. 44 (iv.)

2(1903) 3S.R. (N.S.VV.) 115.

3(1908) 5 C.L.R. 789.
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principle appears to be nothing short of that stated by

O'Connor J. (at p. 856) that tlie rule of construction in

favour of the King must be limited to the King as repre-

senting the community whose legislation is under considera-

tion, and cannot be applied to the King as representing

some other community.

The Constitution raises many questions as to the powers

of the Crown which will have to be considered in connection

with that department of government with which they are

immediately associated. Two of them, which are of first

rate importance, may be indicated here.

The first is the power of the Crown to disallow Acts of

the Commonwealth and the State Parliaments. This power,

of undoubted value as enabling the Crown to protect

Imperial interests, has assumed an unexpected importance

from the significance attached to it by the Supreme Court

of Victoria,^ and apparently by the Privy Council,^ as a

means of preventing either State or Commonwealth from

embarrassing the activity of the other. This phase of the

power of the Crown must be considered later in connection

with the vexed question of the " immunity of instrumen-

talities." The otlier matter is the power of the Crown to

entertain appeals from the High Court, and from State

Courts in Constitutional matters, and the possibilities of

conflict between the Privy Council and the High Court in

the interpretation of the Constitution. This matter must

be considered in connection with the judicial power of the

Commonwealth.

» WoUaston's Case, (1902) 28 Y.L.R. 387.

- Webb V. Outtrim, (1907) A.C. 81.
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PART III -THE ORGANIZATION OF THE

COMMONWEALTH GOVERNMENT.

CHAPTER I.

THE DISTRIBUTION OF POWERS IN THE COMMON-
WEALTH GOVERNMENT.

The Constitution follows the plan of the United States

Constitution in committing the functions of government

—

legislative, executive, and judicial—to three separate de-

partments.

" The legislative power of the Commonwealth shall be

vested in a Federal Parliament" (sec. 1).

" The Parliament shall, subject to this Constitution, have

power to make laws for the peace, order, and good govern-

ment of the Commonwealth witli respect to" the

enumerated (sec. 51).

" The executive power of the Commonwealth is vel

the Queen, and is exercisable by the Governor-General as

the Queen's representative, and extends to the execution

and maintenance of this Constitution, and of the laws of

the Commonwealth" (sec. 61).

^U VCJ.il-

II
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" The judicial power of the Commonwealth shall be vested

in a Federal Supreme Court, to be called the High Court of

Australia, and in such other Federal Courts as the Parlia-

ment creates, and in such other Courts as it invests with

federal jurisdiction " (sec. 71).

The allotment of functions by the Constitution is thus

not merely an allotment between State and Commonwealth;

it is also an allotment amongst the organs of the Common-

wealth Government. The Constitution does not commit

subjects to "the Commonwealth '*' in general ; it designates

certain organs which are to exercise particular kinds of

power over the subjects committed to them. To the Courts

belongs the duty of intei'pretation, and the question then

arises how far this distribution of power is subject to a

legal, as distinguished from a merely political, sanction.

May the Courts for example consider whether an Act of tlie

Commonwealth Parliament upon a subject undoubtedly

committed to the Commonwealth Parliament is truly " legis-

lative " in nature, or is an assumption of executive or

judicial power on the subject-matter ?

The form of the separation of powers is copied from the

American Constitutions, and in America the separation

of powers is uniformly sanctioned by the action of the

Courts both in relation to the National and the States

Constitutions. Each of the organs is restrained to the

exercise of that kind of power which has been committed to

it, ani a jealous watch is kept upon any trespass by one on

the ground of another. But though the doctrine is now
thoroughly established in the Courts as an independent

principle, the greater number of cases in which the Courts

have called attention to the separation of powers has been

decided, not on the implied prohibition arising from the

separation, but upon express restraints imposed on the

Legislature by the Constitution, as the prohibition of bills
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of attainder, the deprival of due process of^aw, or the

making of ex post facto laws, and—in the case of States

Legislatures—laws impairing the obligation of contracts, or

infringing the Fourteenth Amendment. Especial care must

therefore be taken in the application of American authorities

on this subject to a Constitution where these additional

restrictions do not exist.

In the British colonies this fundamental separation of

powers has not existed. As already pointed out, our political

doctrine is not that of a sovereign people committing limited

powers of government to their agents. Self government has

been parliamentary government, and consequently the dis-

posal of executive and judicial duties, as well as of sub-

ordinate powers of legislation, has devolved upon the organ

vested with the general power to make laws ;^ the model of

the Colonial Legislature has been the Imperial Parliament,

as has been affirmed on every opportunity by the Privy

Council.^

'Cf. Cooley, Conxtitutioiial Limitations, sec. 90.

^E.fj. Hodges V. The Queen, 9 A.C. 117 ; Webb v. OtUlrim, (1907) A.C. 81.

Canadian Courts have, however, in several instances dwelt upon the

purely legislative powers of the Provincial Legislatures and have considered

that the executive and judicial powers are implicitly withheld (vide Lefroy,

Lefjislative Poner in Canada, p. 125). In the Privy Council itself there

have been some suggestions that the question " What is legislation ? " is one

for judicial consideration. Thus, during the argument iu Attorney-Qeneral

for Hon;/ Kong v. Ktvok-a-Sing (L.R. 5 P.C. 179), Mellish L.J. said that

"It was assumed in Phillips v. Ey7-e that an Act of Attainder would be

void," and in the leading case of A', v. Biirah (3 A.C. 889, 904), where pne
of the questions was as to the power of the Governor-General in Council in

India to remove a certain area from the jurisdiction of the High Court,

Lord Selborne, in delivering the opinion of the Board, uses language which,

while not unambiguous, suggests that the question whether what has been

done is legislation is a matter for the consideration of the Court. "If
what has been done is legislation within the general scope of the affirmative

words which gave the power, and if it violates no express condition or

restriction by which that power is limited (in which category would, of

course, be included any Act of the Imperial Parliament at variance with it),

it is not for any Court of Justice to inquire further, or to enlarge construc-

tively those conditious and restrictions." In the case of Fielding v. Thomas,
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It may be assumed, then, that the legislative character of

Acts of the State Parliaments in Australia is not submitted

to the consideration of Courts of law ; and that the separa-

tion of powers is in the States no more than a rule of

expediency subject to political sanctions. These sanctions

must, it is submitted, be found in the State itself. In the

case of the American Colonies, the assumption of judicial

power by the assemblies was a common cause for the exer-

cise of the Crown's power of disallowing Statutes.^ It would

still be a proper ground for interference by the Crown in an}'"

Colony which is not self-governing ; but in the case of a

self-governing colony, it would, it is submitted, be an

unconstitutional invasion of the local sphere.

In tlie case of the Commonwealth Parliament it is

impossible to avoid the conclusion that the separation of

(1896) A.C. 660, a Statute of Nova Scotia had conferred upon the House of

Assembly tlie character of a Court of record with inherent power to punish

for insults or libels on members during session, and had provided that

members who were present and voted on the question of the arrest of an

oflfender, should enjoy the immunities of a Court of record. In holding

that tiie Act was valid, the Judicial Committee said :
— " It may be that

the words if construed literally and apart from their context would be tiltra

vires. Their Lordships are disposed to think that the Legislature could

not constitute itself a Court of record for the trial of criminal offences.

But read in the light of other sections of the Act, and having regard to the

subject-matter with which the Legislature was dealing, their Lordships

think that these sections were merely intended to give to the House the

powers of a Court of record for the purpose of dealing with breaches of

privilege and contempt by way of committal. If they mean more than this,

or if it be taken as a power to try or punish criminal offences otherwise

than as an incident to the protection of tlieir proceedings, sec. 30 cannot be

supported." While the terms used here are plain enough, there is some
ditficultj' in knowing whether in their Lordships' opinion the suggested

vice lies in the assumption of judicial power instead of conferring it upon

some Court by virtue of the Provincial legislative power to " constitute,

maintain, and organize Provincial Courts, both of civil or eiiniinal jurisdic-

tion "
; or in the invasion of the exclusive power of the Dominion Parlia-

ment to deal with "Criminal Law."

*See Chalmers' Opinions of Einiiitnt Lainytrs, vol. II., 2^<^-^^ini. For
instances of the exercise of judicial powers by the Colonial Legislature of

ilassaciiusetts, see Harvai'd Law Btview, vol. xv., p. 208.
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powers was intended to establish leojal limitations on the

powers of the organs of government, and that the Courts

are required to address themselves to the problem of defining

the functions of those organs.

The question then becomes important : What are the

proper conclusions from this separation ?

" The difference between the departments undoubtedly is

that the Legislature makes, the executive executes and the

judiciary construes the law."^ A purely logical determina-

tion of the functions would require us to consider the nature

of law as a riUe of conduct. We should insist that because

the Legislature has power only to make law, its enactments

should be marked by generality in their application to

persons and circumstances, and should be wholly prospective

in their operation. We should insist that, because the Legis-

lature alone has power to make law, it must express a rule

of sufficient dejiniteness and certainty to be applicable in

the particular case without substituting the discretion of the

administrator or the Judge for its own.^ Many acts would

fail, not because they actually encroached upon the executive

or the judiciary, but simply because they did not make law

according to the juristic notion of law. A divorce pronounced

by the Legislature in a country where there is no general

law of divorce or for a cause not recognized by that law, is a

familiar example. Another illustration may be taken from

the provisions of the Commonwealth Customs Act 1901,

whereby, amongst " prohibited imports " are " all goods the

importation of which may be prohibited by proclamation
"

(sec. 52 (g) ), thereby granting inferentially a discretionary

»Per Marshall C.J., Waymin v. Southard, 10 Wheaton 46.

*E.g. A Statute authorizing a board to cancel a physician's licence for

" grossly unprofessional conduct," has been held to require a more particular

definition of suoii conduct. See Coolcy, Constiludonal Limitations, 245m.

And see per Brewer J. (diss.), Interntate CommiHsion v. Brittvion, 155 U.S. 1.
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power to the Governor-General in Council to prohibit all or

any goods.^ In the Qnited States the investigation of the

validity of Statutes by the Courts has in fact taken account

of these tests, and the result is embodied in a large number

of decisions against arbitrary privilegia,^ against the retro-

spective operation of Statutes, and against the delegation of

powers, tempered by some concessions to usage and practical

convenience.

The executive power is so closely allied to the legislative

that it may be impossible to draw any other line than

that which expediency and practical good sense commend.

Whether we turn to the colonial history of the North

American commonwealths, or to the modern history of the

State Governments in the United States, or to the relations

of the Executive and the Legislature in Continental Europe,

we are not encouraged to believe that the executive can

make good an independent sphere of its own, free from

legislative interference and control. In the separation of

powers between Executive and Legislature, the main function

of the Courts would seem to be the enforcement of the

principle in the Commonwealth Government as in the States

Governments that the executive has no inherent legislative

power.

But while the Executive has no inherent power, can it

receive grants of legislative power from the Legislature ?

In the United States it is agreed that the Legislature may
not commit the determination of legislative policy to the

^ Under this provision the importation of grain-sacks above a certain size

was prohibited in 190.8, and was the subject of much discussion. Such a

power including discretion in matters of policy, would not in the United

States be recognized as one wliich could properly be committed to the

executive. See Field v. Clark, 143 U.S. ,649. The validity of the provision

was sustained by the High Court, in May 1909, in the prosecutions of Ah
Way and E. Merchant for the importation of opium contrary to proclamation.

For reference, see Addendum.

^See Cooley, Constitutional Limitations, cs. v. and viii.
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executive or any other authority. The distinction is pointed

out in Field v. Clarh (143 U.S. 649) between "the delegation

of power to make the law which necessarily involves a

discretion as to what it shall be, and conferring authority

or discretion as to its execution to be exercised under or

in pursuance of the law./^ The first cannot be done ; to the

latter, no valid objection can be made." The Legislature

can " make a law to delegate a power to determine some

fact or state of things upon which the law makes or intends

to make its own action depend. There are many things

upon which wise and useful legislation must depend which

cannot be known to the law making power, and must

therefore be a subject of inquiry and determination out-

side of the halls of legislation "
(p. 694). Accordingly

the judgment upholds an Act of Congress which enables

the President to suspend its provisions relating to the

free introduction of various commodities as a means of

securing reciprocal trade relations with countries exporting

those commodities. And in Butffield v. Stranaha'ii} it is

held that an unconstitutional delegation of power is not made

by an Act which forbids the importation of teas inferior

to standards of purity to be prescribed by the Secretary to

the Treasury ; such a provision " merely leaves to the

Secretary tlie executive duty to effectuate the legislative

policy declared in the Statute."

In the Australian Colonies, as in England, the practice of

committing to the Executive a power of making rules and

regulations to carry out in detail the administration of

Statutes is one of the best marked departures of modern

Parliamentary action. It is not possible to believe that the

Constitution meant to deny to the Commonwealth Parlia-

ment the power—which it has certainly assumed from the

»(1903) 192 U.S. 470.



100 THE COMMONWEALTH OF AUSTRALIA.

first and exercised with great freedom^ —of enabling the

Executive to issue administration regulations.

Legislation by delegation is the modern mode of reconcil-

ing the claims of the Legislature and the Executive, and the

means whereby in British countries the predominance of

the Legislature is secured without the sacrifice of public

interest which is involved when the Legislature, jealous of

entrusting discretionary powers to the Executive, itself

attempts to regulate and direct administration in detail.

The Cabinet system, and the mutual dependence of Executive

and Legislature whicli it involves, is recognized in the

Constitution, and constitutes a vital difference from that

completeness which marks the separation of the functions

in the American system. An attempt to define rigidly in a

logical or scientific way the provinces of execution and

legislation might well leave the power in (question to the

executive ; it is something of a national peculiarity that we

treat the power of administrative regulation as essentially

legislative. But even if upon a strict classification the

powder must be deemed legislative, it is well established that

a due regard must be had to history and common practice

as w^ell as to the nature of the powers themselves,^ and from

these the only conclusion which can be drawn is in favour

of the power.

The case is not so simple where Parliament leaves to tlie

'The "statutory rules" of the Commonwealth are governed by the

Rults Publication Act 1903, where rules are divided into two classes—those

which have to be laid before the Houses of Parliament before tliey come

into operation, and those which are promulgated as law by the rule-making

authority. In the latter case 60 days notice of an intention to make rules

must be given, and during that time any person may obtain copies of the

draft rules, and may make representations to the autiiority thereon (sec. 3),

but if the matter is one of urgency the authority may make provisional

rules (sec. 4). The Act also contains directions concerning the publication

of the rules and their proof in judicial proceedings.

»Cf. Murray v. Hoboken Land Co., 18 Howard 272.
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discretion of the Executive the whole matter of legislative

policy, as a general power to prohibit the importation or

exportation of such goods as it pleases. Such a provision

would clearly be ultrd vires if enacted by Congress. But

even here there are distinctions between America and Aus-

tralia. Tlie first of these—the existence of the Cabinet

system—has already been referred to. The other is the

doctrine of delegated power which denies to the Legis-

lature all power of delegating in turn

—

delegatus non potest

delegare. But the Commonwealth Parliament, and not the

people of Australia, are the immediate grantees of power from

the Imperial Parliament, and it has been repeatedly decided

that Colonial Legislatures constituted by the Imperial Act

are not the delegates of the Imperial Parliament, and are

therefore not restricted as to delegation of power.^ It may
well be, then, that the Commonwealth Parliament has, not-

witlistanding the separation of powers, a far wider power

of delegation to the Executive than has Congress.^

Between legislative and executive power on the one hand

and judicial power on the other, there is a great cleavage.

The danger of the usurpation of judicial power by the

Legislature or the Executive furnishes a long chapter in our

constitutional history which is familiar to every student.

The protests against the inquisitorial powers of Royal Com-

missions in the middle of the nineteenth century are less

well known f they were revived in a recent judgment of

the Supreme Court of New South Wales in Ex parte

'See Part V., Chapter I., " The Powers of Colouial Legislatures."

'Tliis question is now (May, 1909) decided by the High Court in the

opium importation prosecutions

—

If. v. Ah Way and E. Merchant—in favour

of the validity of tlie prohibitions. See Addendum.

'See Todd's Parliamentary Government m Emjland, vol. il., pp. 345

tt seq., for reference to the literature of the subject ; Law Review 1851-2,

vol. 15 ; and Clark's Auiitralian ConntitiUional Law^ p. *22G.

I
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Leahy} The experience of the United States shows that

in modern times the constitutional separation is important

principally as guarding the judicial sphere against encroach-

ment by the Legislature ; and it is this subject to which tlie

American cases are almost exclusively addressed.- This must

be considered more in detail under the head of " Judicial

Power."

But it is also -well established in the United States that

no power can be committed to the Courts which does not

fall within the ambit of the Judicial Power, as, for example,

the duty of giving advisor}- opinions.^ The department of

judicial power, however, is not absolutely limited to the act

of adjudication ; it may embrace matters incidental to the

administration of justice. In spite of the rule against dele-

gation, Statutes giving power to the Courts to make rules

relating to their own procedure have been sustained,* and

in the Commonwealth large powers of making " Rules of

Court " have been conferred upon the justices of the High

Court.'' How far the justices of a Court as personw de-

signaUe can be made the recipients of a non-judicial power

seems not to be settled in America ; but it is clear that

powers unconnected with the performance of judicial func-

tions cannot be exercised by a Court.

The Preponderance of the Parliament.—The distri-

bution of powers by the Constitution is not inconsistent with

the preponderance of the Parliament in the Government of

the Commonwealth; the tradition of the identity of self-

M1904) 4 S.R. (N.S.W.) 401 ; reversed (1904) 2 C.L.R. 139.

-See Cooley, Conatitutional Limitations, chapter v.

'See Thayer, Cases in Constitutional Lain, p. 176, and In the Matter of

the Application of the Senate, (I860) 10 Minnesota 78 ; Thayer, p. 181.

*See ^Yayman v. Southard, (1825) 10 VVheaton 1 ; Bank v. Halstead,

ib. 51.

^Judiciary Act 1903, sec. 86 ; Hirjh Court Procedure Act 1903, sees.

32-34 ; Judiciary Act 1906.
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government with Parliamentary goveniment remains, and

the dominant fact in the Constitution is a transfer of powers

previously exercised in the several Colonies by the respec-

tive Parliaments to a Parliament which represents the

whole. In addition to that kind of control over other

functions which the power of making laws necessarily

carries, the Parliament is expressly given considerable

powers of control over the executive and judiciary. Parlia-

ment may make laws on any matter incidental to the

execution of powers vested by the Constitution in any of

the organs or officers of the Commonwealth (sec. 51, art.

xxxix.). The organization and regulation of the executive

is almost exclusively in the hands of Parliament, which

fixes the number of Ministers (sec. 65) and controls the

appointment and removal of all officers in the public service

(sec. 67). Cabinet Government is everywhere a matter of

convention rather than of law, but it is more clearly ad-

verted to in the Commonwealth Constitution than in the

Constitution Act of any of the Colonies (sec. 64). The

financial necessities which secure Parliamentary control over

the working of the public departments will, of course, exist

in the Commonwealth as elsewhere ; and the Constitution

does not leave the assembly of Parliament to those neces-

sities, but requires that it shall meet every year and at

such times that twelve months shall not intervene between

sessions (sec. 6). Even in the judicial department the estab-

lishment and jurisdiction of Courts other than the High

Court of Australia are completely controlled by Parliament.

The provision as to the tenure of Judges (sec. 72) intended

to secure them against arbitrary interference by either the

Executive or the Legislature, probably rather indicates the

course to be followed by the two Houses of Parliament in

the exercise of the power of removal, than imposes any

legal limits on their power to remove at will. In the
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important matter of the amendment of the Constitution,

the power of initiation lies in the Parliament alone, and is

not, as in the United States, shared with the States Govern-

ments, or, as in Switzerland,,with the people.
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CHAPTER II.

THE PARLIAMENT.

By sec. 1 of the Constitution, "The Parliament of the

Commonwealth " consists of the " King, a Senate, and a

House of Representatives." The Commonwealth thus fol-

lows the Constitution of Canada {British North America

Act 1867, sec. 17) in adapting to its institutions the legal

theory of the composition of Parliament.^

There is a singular diversity of practice through the

British Dominions in respect to the formal relation of the

Crown to the Legislature. In non-self-governing Colonies

it is the Governor who legislates with the consent of his

Council. In the self-governing Colonies the transition to

" Parliamentary " government is sometimes marked by a

change in the form of legislation ; acts which were previously

made in the name of the Governor are now made in the

name of the Crown.^ Others continue to enact in the name
of the Governor, with the consent of the Chambers;^ while

in the case of New Zealand, legislation proceeds in the name

'Blacksbone, Com. 1, p. ln,3 :—"The constituent parts of & parliament

are .... the King's majesty .... and the three estates of

the realm."

'^E.g. Canada (Dominion and Province), New South Wales, Victoria,

Western Australia, Queensland. Mr. Justice Clark gives some reasons

against this practice : Studien in Australian Constitutioual Laic, pp. 309

it neq.

'^E.fj. South Australia, Tasmania, Cape of (Jlood Hope.
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of tlie General Assembly, of which the Gov^ernor is made a

part. In the Dominion of Canada, though the Constitution

expressly declares that the Parliament consists of the Queen,

the Senate and the House of Commons, it also lays down

the legislative form, by vesting the power to make laws in

the Crown, by and with the advice and consent of the

Senate and the House of Commons (sec. 91).

It is hardly to be supposed that these several forms

indicate anj^ real difference of power; the plenitude of

legislative power has been asserted as unequivocally in the

case of those Legislatures of which the Crown is no

immediate part, as where the legislation proceeds in the

name of the Crown.^

In the Commonwealth, not merely is the Crown a part of

the Parliament, but in that Parliament so constituted is

expressly vested the legislative power of the Commonwealth

(sec. 1), and the power to make laws is conferred not upon

the Crown, but upon " The Parliament." The Senate and

the House of Representatives are thus not merely ijartes

consentientes ; they are not less than the King himself,

partes agentes} Accordingly, Parliament had to select a

form of enactment which should appropriately express the

constitutional power committed to it; and after some

debate^ the following was adopted :
—

" Be it enacted by the

King's Most Excellent Majesty, the Senate, and the House

of Representatives of the Commonwealth of Australia."

A.

—

The Goverxor-General.—A Governor-General

^E.g. R. V. Burah, 3 A.C. 889 (Governor-General of India in Council) ;

Hodge v. The Queen, 9 A.C. 117 (Lieutenant-Governor and House of

Assembly of Ontario) ; Dominion of Canada v. Province of Ontario, (1898)

A.C. 247.

-The distinction in the case of the English Parliament forms part of the

argument of Oliver St. John in the Cafie of Ship-money, 8 State Trials, at

p. 863.

3See Post and Telegraph Bill 1901, P.D. pp. 1192 et seq.
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appointed by the King is " His Majesty's Representative in

the Commonwealth " (see, 2) " with such powers and func-

tions of the King as His Majesty shall be pleased to assign

to him." The Constitution, however, expressly authorizes

the Governor-General to exercise such of the powers of the

Crown as relate to the Parliament and to legislation. There

is thus some duplication of sources in the powers of the

Governor-General which, with the nature of the office, will

be considered under the head of the Executive.

The following are the powers and duties of the Governor-

General in respect to the Parliament which correspond with

the prei'Ogative in England :

—

1. He summons, prorogues and dissolves the Parliament.

This is provided by sec. 5 ; but the powers purport also to

be granted by the Letters Patent. The Parliament is to be

summoned to meet not later than 30 days after the day

appointed for the return of the writs, and there is to be a

session of the Parliament once at least in every year, " so

that twelve months shall not intervene between the last

sitting of the Parliament in one session and its first sitting

in the next session " (sec. 6). The first Parliament of the

Commonwealth was to be summoned to meet not later than

six months after the establishment of the Commonwealth

;

it did in fact meet on 9th May, 1901.

2. He recommends to the House in which the propo.sal

originates votes resolutions or proposed laws for the appro-

priation of revenue or monies (sec 56).

3. He assents to legislation in tlie King's name (sees. 58,

128).

In the exercise of these powers the Governor-General will,

as to the second, necessarily, as to the first and third, gener-

ally, but not necessarily nor always, act on the advice of

his Ministers. As to the summoning of the Parliament, he

is in this as in other matters the guardian of the law and
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sliould see that it meets at the proper times. As to the

power of dissolution, that has always been the most difficult

and delicate of a Governor's powers in a self-governing

Colony, and is the one matter in which Governors always

exercise a personal discretion which not infrequently leads

them to refuse a dissolution. The principle which has com-

monly been acted upon is that, with the short Parliaments

in the Colonies, a dissolution should, save in special circum-

stances, be resorted to only when it is clear that in no other

way can government be carried on.^

The provisions of sec. 58 relating to the Royal Assent to

Bills are taken from the British North America Act 1867,

sec. 55, with an important difference. The Governor-

General is to exercise his powers of assenting, or withholding

or reserving for the Royal Assent, " according to his discre-

tion, but subject to this Constitution." " According to his

discretion " raises the consideration of two matters by which

the discretion of the Governor-General may be guided—the

Royal Instructions, and the advice of his Ministers. As to

the Royal Instructions, it has been doubted whether a law

assented to by a Governor would not in all cases be valid

notwithstanding that such assent was given contrary to the

terms of the Instructions. The Constitution Acts of the

Australian Colonies, liowever, made the observance of the

Instructions a condition of validity f though as the Instruc-

tions themselves gave the Governor a discretionary power

to assent to any Bill in case he should be of opinion that an

*See the whole subject discussed in Todd's Parliamenlary Government in

the Colonies, cap. xvii., part iii., and especially the summary at pp 800-803.

See also Keith, Jiesponsible Oovernment in the DomiviouH, pp. 43 stq. On
the two occasions on which an extraordinary dissolution has been advised

by the Ministry of the Commonwealth—the defeats of the Watson Ministry

in 1904 and the Reid Ministry in 1905— it was refused by the Governor-

General (see Commonwealth Parliamentary Debates, 1904, p. 4265 ; 1905,

pp. 133, 134).

^See 13 & 14 Vict. c. 59, sec. 12.
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urgent necessity existed for bringing it into operation, tlie

result was that the non-reservation of a Bill jDrescribed for

reservation by the Royal Instructions only, would not impair

its validity. The British Korth America Act, sec. 55, pro-

vides that when a Bill is presented to the Governor-General

for the Royal Assent, he shall declare " according to his

discretion but subject to the provisions of this Act, and U\

Her Majesty's Instructions, either that he assents," &c. The

words " and to Her Majesty's Instructions " are omitted in

the Commonwealth Constitution, and there is no provision

on the subject similar to that in tlie Constitution Acts of the

Australian Colonies. Sec. 58 provides that the Governor-

General shall declare his assent, &c., according to his discre-

tion " but subject to this Constitution ;" sec. 2, limiting the

powers of the Governor-General to such " powers and func-

tions of the Queen as Her Majesty maybe pleased to assign

to him," is also " subject to this Constitution."

The result so far as the Constitution is concerned appears

to be that the Instructions do no more than limit the

authority of the Governor-General in an official sens^'as

between himself and the Crown, and that a disregard of

them would not invalidate an Act actually assented to. If

the provisions of the Colonial Laws Validity Act 1895 be jT^^'*"'^

applicable at all they strengthen rather than weaken this y^^^*"^^

conclusion. Sec. 5 of that Act provides :
—

" No Colonial

law, passed with the concurrence of or assented to by the

Governor of any Colony, or to be hereafter passed or

assented to, shall be or be deemed to have been void or

inoperative by reason only of any instructions with refer-

ence to such law or tlie subject thereof by any instrument

other than the Letters Patent or instrument authorizing

such Governor to concur in passing or to assent to laws for

the peace order and good government of such Colony even

though such instructions may be referred to in such Letters

Patent or last mentioned instrument."
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In the case of tlie Commonwealth, the authority of the

Governor-General to assent to legislation is derived directly

from the Constitution itself and does not depend upon any

grant by Letters Patent or other (prerogative) instrument.

As a matter of fact, the Letters Patent and the accompanying

Instructions do not refer to the subject at all, and any

instructions which the Governor-General may have received

as to reserving or refusing his assent have not been pub-

lished. The Crown has a simple remedy in its own hands

in its power to disallow any Statute (sec. 59).

In the exercise of his discretion as to assenting to or with-

holding assent from Bills, the Governor-General must regard

his duty as an officer of the Imperial Government. He must

consult his instructions, published or secret, as to whether

the measure is one which he ought to reserve. If it appears

likely to involve any Imperial interest, as by specially

affecting foreign countries or parts of the British dominions

beyond the Commonwealth, or if it appears to conflict with

any treaty binding the Commonwealth/ the measure would

probably be reserved, unless the Imperial Government had

already approved of the principle involved ; modern facili-

ties of communication greatly diminish the responsibilities

of Governors in these particulars. The Governor-General

ought also to be satisfied that prima facie the subject is one

over which the Commonwealth has power and that the pro-

posed law does not conflict with any Imperial law in operation

in the Commonwealth. For this purpose he may receive a

report from the Attorney-General ; if the matter is of more

than local importance, he may seek the advice of the

Imperial Law Officers. Subject to these considerations, it

'On this ground the Customs Tariflf (British Preference) Bill was reserved

in 1906 and not proceeded with. See Parliamentary Papers 1906, p. 177,

and Keith, op. cit., p. 235.

il
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is submitted that he ought to be guided by the advice of

liis Ministers.^

In any case where the Governor-General assents to a Bill

the Crown may disallow the Act within one year, and the

law will then be annulled from the day when the disallow-

ance is made known (sec. 59).

There is one matter in which the Constitution itself

requires that proposed laws shall be reserved. Sec. 74,

which gives power to the Parliament to make laws limiting

the matters in which leave to appeal to the Crown in

Council may be asked, directs that every such proposed law

shall be reserved by the Governor-General for the pleasure

of the Crown.

The minor powers of the Governor-General in relation to

the Parliament will be considered with the matters to which

they relate.

B.

—

The Senate.—The principal notion underlying the

Constitution of the Senate may be gathered from the alter-

native names which were suggested for it—the House of the

States, the States Assembly. Though it differs in many
important respects from the Senate in the United States and

in the Dominion of Canada, it stands like them for the

federal principle in the Constitution. Every original State

has equal representation in the Senate (sec. 7), a condition

which was vigorously assailed" in the larger States. This

e({uality can be varied only by an amendment of the Con-

stitution, and then only with the consent of the electors of

the State or States whose " proportionate representation
"

it is proposed to diminish (sec. 128). In the first instance,

' Rut see Todd, p. 169 :
" Whenever Bills are tendered to the Governor of a

Colony for the purpose of receiving the Royal Assent, he is bound to exer-

cise his discretion in regard to the same, and to deteriniiio upon his own
responsibility as an Imperial Officer, unfettered by any consideration of

the advice which he has received from his own Ministers on the subject,

Che course he ought to pursue in respect to such Bills."
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each State lias six members; but the Parliament may
increase the number. Apart altogether from the importance

of numbers in relation to the character of the body, the

number of Senators is important, because the Constitution

contemplates that the Houses shall have twice as many
members as there are Senators, a provision which establishes

a certain balance of power at a joint sitting (sees. 24, 57).

As the Senate is to represent the States it is fitly provided

that each State shall constitute one electorate, though this

is a provision which the Parliament may alter (sec. 7).

This mode of constitution may also be regarded as a check

upon " localism " in Commonwealth politics ; it is a common

complaint of popular assemblies that " they represent the

nation too little and particular districts too much." Large

constituencies are in the Colonies a feature of the Second

Chamber, where that Chamber is elective ; and on the whole

the anticipation has been fulfilled that from the mode of its

constitution, the Senate might be more " national " than the

national Chamber itself.

Though federal in constitution, the Senate is, unlike the

German Bundesrath, unitary in action. It may proceed to

the despatch of business, notwithstanding the failure of any

State to provide for its representation in the Senate (sec. 11).

Until the Parliament otherwise provides, one-third of the

whole number of the Senators makes a quorum (sec. 22),

without regard to the manner in which that quorum is com-

posed. Questions arising in the Senate are determined by

a majority of votes, and the voting is personal and not

according to States (sec. 23).

A condition which the Senate shares with Second Cham-

bers and Upper Houses in general is " perpetual existence."

Except in the event of deadlocks (sec. 57) it is not liable to

dissolution. Its members retire by rotation after six years

service (sec. 7), the length of service of a Senator being
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double the legal term of the House of Representatives. By-

see. 13 the rotation of Senators was to be determined by the

body itself as soon as practicable after its first meeting and

after every dissolution (sec. 13), so that half the Senators of

each State in the first Senate and every new Senate should

retire at the end of three years service. Accordingly, soon

after the meeting of the first Parliament in 1901 the Senate

adopted resolutions whereby the six Senators representing

each State were divided into two classes according to the

number of votes received by them at their election, and the

class which received the smaller number of votes was to

retire at the end of three years.^ By an amendment of the

Constitution adopted in 1906, a slight modification in the

term of a Senator is made so as to enable this election to be

held at the same time as the ordinary triennial election of

the House of Representatives.- Whenever the number of

Senators for a State is increased or diminished, the Parlia-

ment may make such provision for the vacating of the

places of Senators for the State as it deems necessary to

maintain regularity in rotation (sec. 14).

The Senate is popular in the mode of its Constitution.

The Bill of 1891 followed the United States Constitution in

providing that Senators should be directly chosen by the

Houses of the Parliament of the several States. In 1897

there was nothing as to which there was more agreement

than that this system should give way to one which secured

immediate responsibility to the people. Senators are directly

chosen by the people of the States (sec. 7), and the qualifi-

cation of Senators and electors is not left to the States to

determine, but is uniform with that of members and electors

for the House of Representatives " but in the choosing of

senators each elector shall vote only once" (sees. 16, 8).

^Sfjiate JournaU, 1901, p. 59.

'Constitution Alteration (Senate Elections), 1906.
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Only in the case of casual vacancies is the scheme of 1891

resorted to (sec. 15). The provision for filling casual

vacancies is curiously complex and minute. The person

chosen holds the seat until the expiration of the term of the

person vrhose seat he fills, or until the election of a successor,

whichever first happens. If the State Parliament is not in

session when the vacancy is notified (by the President, or

if there is no President, by the Governor-General, to the

Governor of the State—sec. 21) the Governor of the State,

with the advice of the Executive Council thereof, may
appoint a person to hold the place until fourteen days after

the beginning of the next session of the State Parliament,

or " until the election of a successor, whichever first hap-

pens." The last-mentioned condition of tenure is explained

by a provision that "at the next general election of members

of the House of Representatives, or at the next election of

Senators for the State, whichever first happens, a successor

shall, if the term has not then expired, be chosen to hold

the place until the expiration of the term "^ (sec. 15). By

^Some difficult questions arose in connection with tiie South Aiistraliaii

election for the Senate in 1906. A petition was presented against one of

the persons returned, Mr. Vardon, and the Court of Disputed Returns

(Mr. Justice Barton) sustained the petition and held that the election, so

far as concerned that gentleman, was absolutely void. Thereupon the

Houses of Parliament in South Australia, being advised tiiat this was a

vacancy provided for by sec. 15 of the Constitution, proceeded to choose

Mr. J. V. O'Loghlin as Senator. Meantime, proceedings in the High
Court for a mandamun to the Governor of South Australia to issue his writ

for a new election had been taken, but failed on the ground that the duty

was of a political and discretionarj- kind, Avith which the Court could not

interfere (yAe Kiw] v. The Governor of South Australia, -^ C\,.Yv. 1497).

Mr. Vardon presented a petition to the Senate against Mr. OLoghlin's

return ; and thfe Committee of Disputed Returns and Qualifications, to

which it was referred, reported that the vacancy caused by tlie decision of

th Court was not one of those vacancies to which sec. 15 applied, that

there should have been a new election, and that the choice of Mr. O'Loghlin

therefore was ineflectual (P.D., 1907, pp. 4.S93 tt seq.). The Government

moved the Senate to disagree with the report, and eventually (17th

October) a compromise was arranged whereby the question was to be

remitted to the High Court for consideration, the Governiaent undertaking
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the Senate Elections Act 1903, if at an election of Senators

there are both periodical and casual vacancies to be filled,

tlie periodical vacancies shall be tilled by those of the per-

sons elected who stand highest at the poll, the casual

vacancies by the other persons elected.

The Parliament may establish an uniform method of

electing Senators (sec. 9), and by the Gommomvealth

Electoral Acts 1902-5 has made elaborate provision in

respect to elections for both Houses. In regard to the

Senate, the Act, amongst other things, forbids " plumping "

by the provision that " the voter shall vote for tlie full

number of candidates to be elected" (sec. 150); and also pro-

vides that " candidates to the number required to be elected

who receive the greatest number of votes shall be elected
"

(sec. 161). To the present no scheme of "proportionate repre-

sentation" has received favourable consideration, and the

existing system is, of course, open to the objection that it

enables an organized plurality of voters to secure the whole

representation, though it has only a small majority of votes,

or, even in the case of a large number of candidates, is an

actual minority of the electors voting. In case of equality,

a casting vote is given to the returning officer (sec. 161).

The State Parliaments may make laws governing the

times and places of elections for Senators, and, subject to

any Commonwealth law, may make laws prescribing the

method of choosing Senators (sec. 9). In default of any

('onunonwealth law regulating the conduct of Senate elec-

tions, the State laws '' for the more numerous House of the

to introduce legislation to enable that course to be taken. See Disputed
ElectioHH and Qualifications Act 1907. The prooeediiigs in the Senate on
the petition being removed into the High Court under this Act, the Court
held that the vacancy was not one of those provided for by sec. lo of the

Constitution, and that therefore the choice of a Senator by the South Aus-
tralian Legislature was null and void ( Vardon v. O'Lofihliu, (1907) 5 C.L.R.
201). A new election was held and Mr. Vardon was returned.
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Parliament of the State" apply to Senate elections as

nearly as practicable (sec. 10). In these matters the field of

legislation appears now to be fully covered by the Coinmon-

iveaWt Electoral Acts 1902-5 and the Senate Elections Act

1903.

The issue of writs for a Senate election is the duty of the

Governor of a State (sec. 12), and in case of a dissolution

must be issued within ten days of the proclamation thereof.

By the Electoral Act, sec. 90, writs should be addressed to

the Commonwealth electoral officer for the State ; a model

form of writ is provided in Form G. in the Schedule to the

Act.

The Senate, before proceeding to the despatch of business,

and thereafter as occasion arises, is to choose a Senator to be

President (sec. 17). In the business of the Senate, as in

the House of Lords, the President has a single ordinary

vote, and no casting vote ; and in the Senate, as in the

Lords, when the votes are equal tlie question passes in the

negative (sec. 23). The President ceases to hold office (a)

if he ceases to be a Senator
; (6) by a vote of the Senate

removing him ; or (c) by resignation of his office or seat by

writing addressed to the Governor-General (sec. 17).

A Senator may resign his seat (sec. 19), and if he be

absent from the Senate without leave for two consecutive

months of any session of the Parliament, his seat becomes

vacant (sec. 20). His seat may also become vacant under

sees. 44 and 45.

C. The House of Representatives.—The Constitution

contains throughout elements which suggest unity and

elements wliich suggest union merely. Writers on the

Constitution of the L^nited States, which presents the same

phenomena, speak of these respectively as the " national
"

and " federal " elements in tlie Constitution. Using the

terms in this sense, we have seen that the Senate is
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the federal chamber; and we now come to tlie House of

Representatives, whicli is regarded as the national chamber.

As the name " Commonwealth " has been objected to on

account of its republican associations, so the title " House

of Representatives " has been criticised as too American.

It is not, however, altogether new in Australian Constitu-

tions. Earl Grey's Act of 1850, giving Constitutions to

all the Australian Colonies, empowered them to substitute

for their single chambered legislature " a Council and House

of Representatives," or other separate House. None of them

adopted the name " House of Representatives "
; but in New

Zealand the General Assembly does consist of a Council and

House of Representatives. There were sufficiently good

reasons for not following the Dominion of Canada in estab-

lishing a " House of Commons "
;
you cannot translate the

thing or its traditions, and without these the name in

Canada or Australia is meaningless or misleading. If we
look to history, we see that it is the Senate rather than the

House of Representatives which recalls the communitas

coTKimunitatum, the assembly of the organized political

communities. It is indeed a signal merit that in the Senate

tlie constituency is such an organized body and not a mere

electoral district formed ad Jcoc. If we look to practical

politics we shall hardly find that the Lower House can

successfully maintain the same supremacy which the House

of Commons claims over the hereditary Cliamber in England

and the nominee Senate of Canada.

Tlie national character of the House, the federal character

of the Senate, are intended to be emphasized by the dift'erent

terms used in respect to tlieir constitution. The Senators

are directly chosen by the people of the States (sec. 7) ; the

House is composed of members "directly chosen by the

people of the Commonwealth " (sec. 24). But even in the

case of the House, the State is for many incidental purposes

an electoral unit.
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The number of members of the House is regulated by

provisions wliich have reference to two matters—the dis-

tribution of seats, and the relation of the House to the

Senate.

The number of members chosen in the several States is in

proportion to the respective numbers of their people ; and

until the Parliament otherwise provides, is determined

whenever necessary as follows :

—

1, A quota is ascertained by dividing the number of tlie

people of the Commonwealth, as shown by the latest statis-

tics of the Commonwealth, by twice the number of tlie

Senators.

2. The number of members to be chosen is determined by

dividing the number of the people of the State, as shown

by the latest statistics of the Commonwealth by the quota

;

and if on such division there is a remainder greater than

one-half of the quota, one more member shall be chosen in

the State (sec. 24). But five members at least shall be

chosen from each original State. By a provision suggested

by the Fourteenth Amendment (sec. 2) to the United States

Constitution, if the law of a State excludes tlie people of

any race from the franchise, such race is not to be reckoned

in computing the population of the State (sec. 25) : nor are

aboriginal natives to be counted (sec. 127).

The distribution of seats among the States is tlius subject

to change. Tlie total number of seats in the House, how-

ever, bears a fixed relation to the number in the Senate

—

the number of members is as nearly as practicable twice the

number of the Senators (sec. 24). Tliis provision has more

than one reason. In the first place it was inserted with a

view to measuring the strength of the Houses on a joint

sitting should that ever be necessary ; and in the end, the

scheme for avoiding deadlocks does involve such a joint

sitting. In the second place, it serves to maintain the
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tfadition of the Lower House as " tlie more numerous

House," and at the same time it maintains the relative

proportions of the Houses which without it might be upset

by the increase of members of the House of Representa-

tives, which may become advisable by the increase of popu-

lation. It will be remembered that the Parliament may
increase or diminish the number of Senators, but cannot

diminish the representation of original States below the

present number—six (sec. 7).

The representation to which each State was entitled in

1900 was ascertained during the passage of the Bill througli

the Imperial Parliament, and sec. 29 provided for the number

of members to be returned from each State at the first

election as follows :

—

New South Wales 26

Victoria 25

Queensland ... ... ... 9

South Australia ... ... 7

Western Australia ... ... 5

Tasmania ... ... ... 5

This representation was varied in 1906, a report of the

Chief Electoral Officer as to the population of the States

having shown that New Soutli Wales was entitled to one

more and Victoria to one less than its original number of

representatives.^

In 1905, Parliament passed an "Act relating to the

representation of the several States in the House of Repre-

sentatives" (No. 11 of 1905), and in place of the ambiguous
" Statistics of the Commonwealth," as to the meaning of

whicli tliere had been much difi'erence of opinion,^ the popu-

kition is to be certified by the Chief Electoral Officer of the

Commonwealth (sec. 10); and the Act provides machinery

» Parliamentary Papers, 1906, vol. 2, pp. 387, 355, 287.

"See P.D. (1905), pp. 2077 et seq.
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whereby the population is to be determined (a) as soon as

practicable after the commencement of the Act, (b) every

tifth year after the first census taken after the commence-

ment of the Act (sec. 3). In the case of enumerations made

at times other than that of a census, allowances are to be

made as prescribed by tlie Schedule, or by regulations of the

Governor-General in Council, by adding the increases and

deducting the decreases arising from birtlis, arrivals, deaths

and departures during the period from the last census day

(sec. 4). Persons excluded from the franchise by the law of

any State, and aboriginal natives are not to be reckoned in

the enumeration of population^ (sec. 4).

" Subject to this Constitution," the Parliament may make

laws for increasing or diminishing the numbers of the mem-
bers of the House (sec. 27), i.e., so that it does not alter the

proportion of members to Senators, and does not bring the

number of members returned from an original State below

live. By sec. 128, no alteration of the Constitution altering

the proportionate representation or the minimum number of

representatives of a State in tlie House shall become law

unless the majority of the electors voting in that State

approve the proposed law.

In respect to the establishment of electoral divisions there

were three possibilities under the Constitution. The Com-

monwealth Parliament might provide ; in default of any

provision, the State Parliament " might make laws for deter-

mining the divisions in each State for which members were

to be chosen, and the number of members to be chosen for

each division." But a division was not to be formed out

of parts of different States. In the absence of provision by

Commonwealth or State each State was to be one electorate

(sec. 29). Under the powers of this section and sec. iv. of

*As already stated, the Chief Electoral Officer presented a report on the

population in January, 1906—P.P. 1906, vol. 2, p. 387.
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the Act, four of the States passed laws dealing with this

subject. Tasmania and South Australia were at the first

election single electorates.

By the Commomvecdth Electoral Acts 1902-5/ provision

is made for the establishment of electoral divisions for the

House of Representatives in all the States. It adopts the

principle of single member constituencies with approxi-

mately equal numbers of electors, tempered however by a

regard to (a) community or diversity of interest
; (6) means

of connnunication; (c) physical features; (d) existing bound-

aries of divisions; (e) boundaries of State electorates, the

margin of allowance not to exceed one-fifth of the quota

(sees. 15 and 16). A Conmiissioner appointed by the

Governor-General was charged with the duty of determining

the electoral divisions ; his report was to be laid before

Parliament (sec. 20), and if approved in the case of any

State by both Houses of the Parliament, should furnish the

electoral division for that State (sec. 21). In case of

disapproval by either House, tlie Minister might direct and

the Commissioner should propose a fresh distribution (sec.

22). By sec. 23, re-distributions are to be made from

time to time in the same maimer whenever directed by the

Governor-General.

The first reports of the Commissioner were, on the motion

of the Government, disapproved in tlie case of all the States

except Tasmania and South Australia, and the general elec-

tion of 1903 was held in all the States except these under

the provision made by the State Acts which had governed

the first elections. In 1906, the schemes prepared by the

Commissioners for New South Wales, Victoria, Queensland

and Western Australia were approved,- and the general

'See Commonwealth Electoral Acts 1902-5, printed in the Volume of

Statutes for 1905.

^Parliamentary Papers 1900, vol. i., pp. 4, 12. The schemea themselves
are set out in vol. ii., pp. 287 et neq.
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election of that year took place according to the federal

distribution in all the States.

Any provision corresponding with that referring to the

Senate under which the House might proceed to business

notwithstanding the failure of a State to provide for its

representation, is of course unnecessary, and would be out

of place ; and it has been thought unnecessary to provide

directly for the failure of electoral divisions to return mem-

bers. By sec. 39 of the Constitution, until the Parliament

otherwise provides, the presence of one-third of the whole

number of the members of the House is necessary to con-

stitute a meeting of the House for the exercise of its powers.

In respect to its duration, the House is assimilated to the

popular House in all British communities. It is liable to

dissolution by the head of the Government—the Governor-

General—and if not dissolved it expires three j'ears after

its first meeting! (j.g(> 28). (Three years is the term

assigned to the Lower House in all the Australian States,

except Western Australia, where it is four years). The

House has thus no permanent existence, and it is made of

course more sensitive to public opinion than the Senate by

the fact that a general election sends all the members to

their constituents at the same time.

Writs for general elections are issued by the Governor-

General ;- for casual vacancies, by the Speaker, or, in his

absence, the Governor-General.^ They are addressed to

the Divisional Returning Officers for the several electoral

divisions.* On a dissolution or the expiry of a Parliament,

writs for a general election must be issued within ten

*A Colonial Legislature is not dissolved by a demise of the Crown :

Devine v. Holloway, 14 Moo. P.C, 290.

-Constitution, see. 32.

^Ih., sec. 33.

* Electoral Act, sec. 92.
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days.^ The conduct of elections was provisionally governed

by the State laws.- It is now regulated by the Common-
wealth Electoral Acts 1902-5. The principal provisions

relating to the House are that the elector may not make

his mark opposite the name of more than one candidate

(sec. 158), which excludes any indication of preference
;

that the candidate who receives the greatest number of

votes is elected (sec. 164), i.e., no absolute majority is neces-

sary; and that the general election shall be held in all places

on the same day (sec. 91). The returning officer has a

casting but no ordinary vote (sec. 164).

A member of the House may resign his seat (Const., sec.

37); and his seat becomes vacant if for two consecutive

months in any session, being without leave of absence, he

fails to attend the House (sec. 38).

The House, before proceeding to the despatch of business

and as often as occasion requires, must choose a member to

be Speaker ; and botli the Senate and the House, by analogy

to the practice of the House of Commons, have presented

their choice to the Governor-General.^ The Speaker ceases

'Constitution, sec. 32.

"Ib.f sec. 31.

'At tlie opening of the first Parliament the (iovernor-Cieneral directed

the .Senate and the House to choose a President and Speaker respectively,

and indicated that iie wouhl appoint a time and place for the persons chosen

to be presented for his approval. The President and Speaker duly waited

on the Governor-General. The President of tlie Senate reported that he

had received His Excellency's congratulations, and that His Excellency

had at the President's request confirmed the usual rights and privileges of

the Senate {Senate JouriiaU 1901, pp. 3 and 4). The Speaker of the House
reported merely that he had received from His Excellency an expression of

pleasure at and confidence in the choice of the House (Voten ami Proceed-

ings of liepretentatives 1901, p. 9). At the second Parliament, in 1904, a

ceremony more strictly in accordance with the Constitution was adopted

by the Governor-General and both Chambers. The President and Speaker

were "presented," but not "for the approval" of the Governor-General ;

and the prayer for the "allowance," and the Governor-General's "con-
firmation" of the "usual rights and privileges" were abandoned (Senate

JoumalH 190-1, pp. 2 and 3 ; Voten and Proceedings, pp. 2 and 6),
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to hold his office (a) if he ceases to be a member, or (h) if

he be removed by a vote of the House, or (c) if he resign

his office or his seat (sec. 35).

Questions arising in the House of Representatives are

determined by a majority of votes, the Speaker having a

casting but not an ordinary vote (sec. 40).

BOTH HOUSES OF THE PARLIAMENT.

Qualifications of Electors and Members of the Senate

and House of Representatives.—The Constitution assimi-

lates these qualifications (sees. 8, 16). Some of the quali-

hcations are dealt with in the Constitution under the head

of " the House of Representatives," otliers under " Both

Houses of the Parliament."

In regard to the qualitications of electors and members

alike, it is a striking feature of the Constitution tliat it gives

power to the Commonwealth over each ; and this power was

accorded in recognition of the fact that it was impossible to

regard such matters as purely of State concern, Tlie

qualifications of electors and members, therefore, may be

prescribed by the Parliament ; and tlie provisions of sees. 30

and 34 are only until provision is made by the Parliament.

The power of tlie Parliament is, however, limited by con-

ditions, of which the first is that the qualification for

members of and electors to Senate and House is the same,

while as to electors, the provisions of sees. 8, 30 and 41 are

designed to secure the " democratic " principle that the

suffrage shall be of tlie widest, and that no person shall

have more than one vote.
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Electors.—Sec. 30. Until the Parliament otherwise pro-

vides, the qualification of electors of members of the House

of Representatives shall be in each State that w^hich is

prescribed by the law of the State as the qualification of

electors of the more numerous House of Parliament of tlie

State; but in the choosing of members each elector shall

vote only once.

Sec. 8. Tlie qualification of electors of Senators shall be

in each State that which is prescribed by this Constitution,

or by the Parliament, as the qualification for electors of

members of the House of Representatives; but in the

choosing of Senators each elector shall vote only once.

On these sections the following observations may be

made.

1. In sec. 30, the words " until the Parliament otherwise

provides" carry under sec. 51, art. xxxvi., the power to

provide from time to time.

2. The reference to the more numerous House of Parlia-

ment of the State is taken from the United States Constitu-

tion, where the federal franchise is regulated by the provision

tliat " the electors in each State shall have the qualification

requisite for electors of the more numerous branch of the

State Legislature." In those States of the Commonwealth

in which both Houses are elective, the law of the State has

fixed the number of representatives in each House, and has

always provided that tlie lower House shall contain a

number of members substantially larger than that in the

Upper House. In New South Wales and Queensland, the

Upper House is nominated, not elected, and the number of

members is by law unlimited. The electoral qualification in

the States at the time of the establishment of the Common-
wealth varied considerably ; but practically this is not now
important, as the Parliament, by the Commomuealth Fran-
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chise Act 1902, exercised the power of establishing an

uniform franchise for the Commonwealth. This Act pro-

vides as follows :

—

Sec. 3. Subject to tlie disqualifications hereafter set out all

persons not under 21 years of age whether male or female,

married or unmarried

—

(a) Who have lived in Australia for six months con-

tinuously, and

(b) Who are natural born or naturalized^ subjects of

the King, and

(c) Whose names are on the electoral roll for any

Electoral Division

shall be entitled to vote at tlie election of members of the

Senate and the House of Representatives.

Sec. 4. No person who is of unsound mind and no person

attainted of treason, or who has been convicted and is

under sentence or subject to be sentenced for Sixvy offence

punishable under the law of ?a\y part of tlie King's

dominions by imprisonment for one year or longer shall be

entitled to vote at any election of members of the Senate

or the House of Representatives.

No aboriginal native of Australia, Asia, Africa or the

Islands of the Pacific except New Zealand shall be entitled

to have his name placed on an electoral roll unless so

entitled under sec. 41 of the Constitution.

Sec. 5. No person shall be entitled to vote more than once

at the same election.-

^Semhh, naturalized under a law of the United Kingdom, or of a Colony

which has become a State, or of the Commonwealth, or of a State : Con-

Btitution, sec. 34 (2).

-Sees. 30 and 41 of the Constitution present some diflBculties of construc-

tion which were important so long as the electoral franchise was governed

by State law, and might have been important if the Commonwealth had

adopted a franchise narrower than the States. The wide franchise adopted,

however, makes it unnecessary to recur to the matters discussed in the first

edition of this book at pp. 107-109, and in Quick and Garran, 483-7.

I
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Qualification of Members.—By the Constitution, sec. IG,

the quahfications for a Senator are the same as those

of a member of the House, and by sec. 34 it is enacted

that the Parliament may deal with the qualifications of a

member of the House, but until the Parliament has pro-

vided otherwise

—

I, He must be (a) of the full age of 21 years, and must be

(6) an elector entitled to vote at the election of members of

the House of Representatives, or a person (|ualified to become

such elector, and (c) must have been for three years at the

least a resident within the limits of the Commonwealth as

existing at the time when he is chosen.

II. He must be a subject of the Queen, either natural

born or for at least five years naturalized under a law of

the United Kingdom or of a Colony which has become or

becomes a State, or of the Commonwealth or a State.

" Disqualifications for Membership " are imposed as

follows :

—

Sec. 43. A member of either House of the Parliament

shall be incapable of being chosen or of sitting as a member

of the other House.

Sec. 44. Any person who

—

I. Is under any acknowledgment of allegiance, obedience,

or adherence to a foreign power, or is a subject or a citizen,

or is entitled to the rights or privileges of a subject or a

citizen of a foreign power ; or

II. Is attainted of treason or has been convicted and is

under sentence or subject to be sentenced, for any offence

punishable under the law of the Commonwealth or of a

State by imprisonment for one year or longer ; or

III. Is an undischarged bankrupt or insolvent; or

IV. Holds any office of profit under the Crown, or any

pension payable during the pleasure of the Crown out of

any of the revenues of the Commonwealth ; or
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V. Has any direct or indirect pecuniary interest in any

agreement with the public service of the Commonwealth,

otherwise than as a member and in common with the other

members of an incorporated company consisting of more

than twenty-five persons

;

shall be incapable of being chosen or of sitting as a Senator

or a member of the House of Representatives.

These disqualifications require little explanation. Sub-sec.

iv. is dealt with in the section itself by a provision that it

does not apply to the office of (a) any of the Queen's

Ministers of State for the Commonwealth ; or {b) any of

the Queen's Ministers for a State ; or (c) to the receipt of

pay, half-pay or a pension as an officer of the Queen's navy

or army, or (d) to the receipt of pay as an officer or member

of the naval or military" forces of the Commonwealth by

any person whose services are not wholly employed by the

Commonwealth. Sub-sec. iv. does, however, apply generally

to offices of profit in the States other than the excepted

offices, and is not confined to offices of profit held of the

Crown in right of Commonwealth or State.

A member of either House vacates his seat if he becomes

subject to any of the disabilities mentioned in sec. 44, or if

he takes the benefit whether by assignment, composition, or

otherwise of any law relating to bankrupt or insolvent

debtors ; or " directly or indirectly takes or agrees to take

any fee or honorarium for services rendered to the Common-

wealth," or for services rendered in the Parliament to any

person or State (sec. 45).

Until the Parliament otherwise provides any person

declared by the Constitution to be incapable of sitting as a

member of either House is liable, for every day on which he

so sits, to pay £100 to any person who sues for it in a Court

of competent jurisdiction.

Sees. 43, 44 and 45, imposing disqualifications, cannot be

•^
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altered by the Parliament, nor is any express power given to

establish additional disqualifications. See. 34, declaring the

qualifications of members, is, however, one of the sections

which operate " until the Parliament otherwise provides."

Acting under this not very explicit power the Parliament

has declared certain additional disqualifications.

It is noteworthy that the Constitution does not disqualify

members of the State Parliaments from being members of

the Commonwealth Parliament ; indeed, from the express

exemption of States Ministers from the disability imposed on

holders of office under the Crown, it may be said to have con-

templated that some persons would be members of both State

and Commonwealth Parliaments. The presence of such

members might liave been a useful means of reducing friction

between Commonwealth and State Governments, and would,

of course, have done something to relieve the strain which

federal institutions put upon the available political talent of

an unleisured community. Practically, the calls of political

life are so great that it is not likely that many persons

would have been able to combine the two functions. But

before the inauguration of the Commonwealth, the Colonial

Parliaments passed Acts disqualifying members of the Com-

monwealth Parliament from being elected to the State

Parliament. The Commonwealth Parliament retaliated by

the provision that no person who is within 14 days of the

date of the nomination a member of a State Parliament may
be nominated.^ The State member, ambitious of federal

honours, must first let go the bird in the hand before he can

attempt to take the bird in the bush. One explanation of

the measure lies in the disadvantage at which a federal

member is placed as compared with the State member by

necessary absence from his constituency during long periods,

with consequent loss of those opportunities for keeping in

^Commomceallk Electoral Acta 1902-1905, aec. 96.
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touch with his constituents and for rendering services to the

locality which are enjoyed by the State member.

The Parliament has also provided that any person con-

victed of bribery or undue influence, or of attempted bribery

or undue influence at an election ; or found by the Court of

Disputed Returns to have committed or attempted to com-

mit bribery or undue influence (sic) when a candidate shall,

during a period of two years from the date of conviction or

finding, be incapable of being chosen or of sitting as a

member of either House of the Parliament.^

The question of the eligibility of women for membership

may at any time arise for determination, especially since

the Electoral Act (sec. 95) now requires that a person

to be entitled to be nominated must be qualified to be

elected.^ The question turns principally on the applic-

ability of the provision of the (Imperial) Interpretation

Act 1889, sec. 1, that in every Act of Parliament, unless the

contrary intention appears, words importing the masculine

gender include females. If the matter stood upon that

alone, there can be little doubt that a provision adopted for

convenience in drafting and to avoid the constant repe-

tition of words describing both sexes where it was the

intention of Parliament to include both, could not be read

to establish some new capacity for public functions which

w^ould not otherwise exist ; the case would fall within the

principle laid down by Esher M.R. in Beresford Hope v.

Sandhurst? But the present case is much stronger than

that. The Constitution has expressly set out the " qualifi-

cations "—which as there used appears to include capacity

^Commonicealth Electoral Acts 1902- 1905, sec. 206a.

•'At the first election for the Senate Miss Spence and Miss Goldstein

were candidates in South Australia and Victoria respectively.

3(1889) L.R. 23 Q.B.D. 79. See also the judgment of Cockburn C.J. in

Quee7i V. Harrald, (1872) L.R. 7 Q.B. 361 ; Chorlton v. Liiigs, (186S) L.R.

4 C.P. 374; and Xairii v. University of St. Andrews, (1909) A.C. 147.



BOTH HOUSES OF THE TARLIAMENT. 131

—in a form (" the qualifications .... shall be as

follows") which suggests not merely that no person may be

elected unless so qualified, but that any person who has

these qualifications may be elected. One of these qualifica-

tions is that the person shall be an " elector." With this

provision before it, the Parliament has declared^ that all

persons " whether male or female married or unmarried
"

shall be entitled to vote ; and has provided nothing in the

Electoral Acts 1 902-1905 to take away the qualification for

membership which appears to be conferred upon electors

by the Constitution, sec. 34. In Beresford Hoj)e v, Sand-

hurst,^ the majority of the Court (Lord Coleridge, L.C.J.,

Cotton, Lindley, Fry and Lopes, L.JJ.) considered that there

was great force in the argument that by the operation of

the Interjiretatioii Act a provision that a person should not

be qualified to be elected as a councillor unless he was

enrolled and entitled to be enrolled as a burgess, conferred

a qualification upon women-burgesses; but held that special

limiting words in the Act under consideration ousted the

general provision of the Interpretation Act and specifically

restricted the statutory meaning of the masculine words to

the right to vote. In the present instance there is no special

restriction upon the words of the English Interpretation

Act ; the ConiTnonwealth Franchise and Electoi'al Acts are

subject to the same general provision by sec. 23 of the

Commonwealth Interpretation Act 1901 ; and the " qualifi-

cation " is dealt with by sec. 34 in positive language as

compared with the negative language of the Municipal

Ccrpwations Act 1882.^

^Commonwealth Franchise Act 1902, sec. 3.

= ;1889) L.R. 23 Q.B.D. 79.

M'he case of De Souza v. Cobden, (1891) 1 Q.B. 637, may also be re-

ferred to.
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Conduct of Elections.

The Commonwealth Electoi'al Acts 1902-5 contain elabor-

ate machinery for the preparation and revision of electoral

rolls ; the only section which need be noticed is the con-

venient provision for the co-operation of States and Com-

monwealth in the production of a roll which may be used by

both (sec. 30). In the nomination of candidates it is to be

noted that the consent of the person nominated is required

(sec. 97), and that he must deposit a sum of £25 (sec. 97),

which is to be returned after the election unless the candi-

date fails to obtain " more than one-fifth of the number of

votes polled by the successful candidate who obtained the

smallest number of votes at the election" (sec. 103). Voting

is to be by ballot, and the usual machinery for taking

the poll and preserving secrecy is provided, but blind or

illiterate voters may be assisted (sec. 148). Following a

recent departure in several of the States, electors are in

certain cases allowed to vote by post. Distance of not less

than seven miles from the polling place on polling day ; in

the case of a woman, ill-health ; or in the case of anyone,

serious illness or infirmity ; all these causes of probable

inability to come to the polling place without serious incon-

venience may be anticipated by those who will take the

trouble to comply with the provisions relating to voting by

post (sees. 109-121). The poll having been taken and the

scrutiny held, the writs are returned, in the case of the

Senate, to the Governor of the State (sec. 165) ; in the case

of the House of Representatives, to the Commonwealth

Electoral Officer for the State (sec. 166).

Following the model of the English Coi^rupt Practices Act

1883, which has been adopted by several of the States,^ the

^South Australia : Electoral Code, 1896 ; Victoria : Covatihition Act 1903 ;

Western Australia : Electoral Act 1904 ; Tasmania : Electoral Act 1901.
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Electoral Act fixes a maximum expenditure to be incurred

in an election—for the Senate £250, for the House £100

(sec. 169), and requires a return of expenditure to be made

by every candidate, which is to be made available for public

inspection (sec. 172). The Act specifically enumerates the

matters on which electoral expenses may be incurred,

" electoral expenses " being defined as all expenses incurred

by or on behalf or in the interests of any candidate at or in

connection with any election, excepting only the personal

and reasonable living and travelling expenses of the candi-

date (sec. 171). Any contravention by the candidate of

these provisions is an " illegal practice " (sec. ] 80) ; and any

person incurring or authorizing any electoral expense with-

out the written authority of the candidate or his agent is

liable to a penalty not exceeding £50 (sees. 185, 182).

Breaches of the law relating to elections are divided into

three heads (sec. 173)

—

I. Breach or neglect of official duty, punishable by a

penalty not exceeding £200 or a year's imprisonment

(sec. 174).

II. Illegal practices, including bribery and undue influence.

III. Electoral offences.

"Bribery" is minutely defined by sec. 175, and "undue

influence" by sec. 177; and without limiting the effect of

the general words in these sections, bribery is declared to

include " the supply of meat drink or entertainment after

the nominations have been officially declared, or horse and

caiTiage hire for any voter whilst going to or returning

from the poll, with a view to influence the vote of an

elector" (sec. 176), and "undue influence" to include

" every interference or attempted interference with the free

exercise of the franchise of any citizen" (sec. 178). But
" no declaration of public policy or promise of public action

shall be deemed bribery or undue influence " (sec. 179).



I

134 THE COMMONWEALTH OF AUSTRALIA.

Illegal practices also include (a) " any publication of any

electoral advertisement, handbill or pamphlet, or any issue

of any electoral notice (other than the announcement by

advertisement in a newspaper of the holding of a meeting)

without at the end thereof the name and address of the

person authorizing the same
;
(b) printing or publishing any

printed electoral advertisement, handbill or pamphlet (other

than an advertisement in a newspaper) without the name

and place of business of the printer being printed at the

foot of it
;

(c) any contravention by a candidate of the pro-

visions of Part XIV. of this Act relating to the.limitation of

electoral expenses" (sec. ISO, amended by Electoi^al Act

1906, sec. 2). Bribery and undue influence are punishable

by a penalty not exceedincr £200 or one year's imprisonment

;

other illegal practices by a penalty not exceeding £100 or

six months' imprisonment (sec. 181). In addition to these

penalties there is the disqualification for two years, already

noticed, imposed upon all persons convicted of bribery or

undue influence, or attempts thereat, or found by the

Court of Disputed Returns to have committed, or attempted

to commit bribery or undue influence when a candidate

(sec. 206a). Under the original Act of 1902, the Court of

Disputed Returns held that the penalties imposed by the

Act for statutory " illegal practices " were exhaustive, and

that as the Act did not provide for the avoidence of the

election, the Court could not declare the election void for

any act which would not avoid an election at common

law.^ This is now provided for by sees. 197 and 198a of

the Amended Act of 1905, whereby an election may be

declared void on the gi'ound that illegal practices were com-

mitted in connection with the election. If the Court finds

^Chanter V. BlacktoooJ, (1904) 1 C.L.R. 39. See al.so Constitution, sec.

44 (ii.), whereb}' the seat of any member convicted of an offence punishable

by a year's imprisonment is vacated.
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tliat the successful candidate has committed or attempted to

commit bribery or undue influence, his election must be

declared void. But the Court shall not declare that any

person was not duly elected, or declare any election void

(a) on the ground of any illegal practice committed by any

person other than the candidate, and without his knowledge

or authority
; (6) on the ground of any illegal practice other

than bribery or corruption, or attempted bribery or cor-

ruption, unless the Court is satisfied (in either case) that the

result of the election was likely to be affected and that it is

just that the candidate should be declared not to be duly

elected or that the election should be declared void " (sec.

198a). "Electoral offences" is a miscellaneous head with

various penalties. Sec. 182d imposes a penalty of £5 on

employers who refuse leave of absence for such reasonable

period not exceeding two hours as may be necessary to

enable an employee to vote. The employee is under a like

penalty not to obtain leave of absence under pretence of an

intention to vote ; and " the section shall not apply " to any

elector whose absence may cause danger or substantial loss

in respect of the employment in which he is engaged. By
sec. 206b gifts or promises of gifts by candidates within

three months before the election to any club or other

association are forbidden under a penalty of £5 "in addition

to any other penalty provided by law." Sec. 206c is inserted

for the protection of candidates against the circulation of

defamatory statements. Such statements may be restrained

by injunction ; and their publication is made an offence

punishable on conviction with a penalty of £100 or six

months' imprisonment, but the defendant in such criminal

proceedings is entitled to acquittal if he shows that he

had reasonable ground for believing, and did in fact believe

the statement to be true.
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Disputed Electiotis.

By sec 47 of the Constitution, it was enacted that until

Parliament otherwise provided, an}'- question respecting the

qualification of a Senator or member of the House of Repre-

sentatives, or respecting a vacancy in either House of the

Parliament, and any question of a disputed election to

either House, should be determined by the House in which

the question arose.

By the ConiTnonwealth Electoral Acts 1902-5 (supple-

mented by Act No. 10 of 1907 applicable to casual vacancies

in the Senate), the Parliament has followed the course now

generally favoured for the determination of this kind of

dispute, and has declared that the validity of any election

or return may be disputed by petition addressed to the

Court of Disputed Returns, and not otherwise^ (sec. 192).

The High Court is constituted the Court of Disputed

Returns, with power either to try the petition itself or to

refer the petition for trial to the Supreme Court of tlie

State in which the matter arose (sec. 193). The Court is

furnished with the ordinary powers of a Court and does not

merely investigate and report, but determines the validity

of the election in question (sec. 197), and the decision is

self-executing, i.e., if the Court declares a person not elected,

he ceases to be a Senator or member; if any person not

returned is declared duly elected, he may take liis seat

accordingly ; and if an election is declared absolutely void

a new election shall be held (sec. 205). The powers of the

Court are to be exercised on such grounds as the Court in

its discretion thinks just and sufficient (sec. 197 (2) ), and

^Similar provision has been made by the States of Tasmania {Electoral

Act 1901) ; Western Australia (Electoral Act 1904). In Queensland (Elec-

tions Tribunal Act 1SS6) and South Australia (Electoral Code 1896) a

Supreme Court Judge sits with members of the House concerned as a jury

or assessors.



BOTH HOUSES OF THE PARLIAMENT. 137

the Court shall be guided by the substantial merits and

good conscience of each case without regard to legal forms

or technicalities or whether the evidence before it is in

accordance with the law of evidence or not (sec. 199). No
election is to be avoided on account of errors, delays or

neglects not proved to have affected the result of the elec-

tion (sec. 201). The decisions of the Court are final and

conclusive and without appeal ; and in accordance with the

decision of the Privy Council, the prerogative of the Crown

to grant special leave to appeal does not apply to judgments

given in a jurisdiction of this nature.^ If the Court finds

that any person has committed an illegal practice at an

election, that must be forthwith reported to the Minister

(for Home Affairs) (sec. 198b), and no finding by the Court

shall bar or prejudice any prosecution for any illegal prac-

tice (sec. 198a). The Court may award costs (sec. 202b)

and provisions designed to limit expenditure on petitions

are, first, that no more than £100 may be so awarded, and

next, tliat no party to a petition shall, except by consent of

all parties or leave of the Court, be represented by counsel

or solicitor, and in no case shall more than one counsel or

solicitor appear (sec. 202a).

By sec. 42 of the Constitution every Senator and member

of the House must, before taking his seat, make and sub-

scribe an oath of allegiance or affirmation in the form set

out in the Schedule to the Constitution.

Remuneration of Members.

In all the States, members of the Lower House are paid a

salary, "allowances" or "re-imbursement of expenses" vary-

ing from £100 to £300 per annum with railway passes and

other privileges. In South Australia and Tasmania the

members of the Legislative Council are also paid, and in all

» Theberge v. Laudry, 2 A.C. 102.
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the States they liave the same privileges of travelling as

members of the Assembly. It was therefore of course

that provision should be made for the payment of members

of the Federal Parliament, and there was no reason for

distinguishing between Senators and members of the House

of Representatives. The greater distances to be travelled,

the necessity of absence from home for long periods of

time, made it equally of course that the allowance should

be fixed at a higher amount than is provided in any

of the States. Accordingly the Constitution (sec. 48)

declared that " until the Parliament otherwise provides each

member of the Parliament shall receive an allowance of

£400 a year."^ In 1907 this amount was raised to £600, a

measure which called forth a large amount of public dis-

approval, directed less at the increase itself than at the

impropriety of the members of the Parliament voting public

money to themselves without any mandate on the subject

from the country.^

'The Parliamentary Alloicances Act 1902 fixes the time from which the

allowances of members are to be reckoned after their election.

-Members are provided with passes over the State Railways and with the

cost of sea travelling (in the case of those who come oversea). This

amounted in 1905-6 to £8,425. An allowance is also sometimes made for

service on Royal Commissions, e.g., Tarifif Commission, 1905, P.D. 1,434.
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A

PRIVILEGES OF THE PARLIAMENT.

It has long been settled that the lex et consuetudo Par-

liamenti does not apply to Colonial Legislatures.^ While

the Chambers of such a Legislature have " every power

reasonably necessary for the proper exercise of their func-

tions and duties, powers such as are necessary to the

existence of such a body, and the proper exercise of the

functions which it is intended to execute," this does not

extend to or justify punitive action. Accordingly, the

Constitution Acts of most of the Colonies have authorized

the Legislature or the Houses respectively to supply this

defect in their power.^ The Legislature of Victoria having

adopted for each House and for the committees and members

thereof the powers, privileges and immunities of the House

of Commons, it was held by the Privy Council that the

doctrine of the English privilege cases applied, and that

where a person was committed by order of the Legislative

Assembly for contempt, there was no power in the Courts

to examine the cause of contempt.^

The Constitution proceeds at once to oust the common
law doctrine from application to the Parliament. " The

powers, privileges and immunities of the Senate and the

House of Representatives and of the members and com-

*See Kielly v. Garnon, 4 Moo. P.C. 63 ; Doyh v. Falconer, L.R. 1 P.C.

328; Barton v. Taylor, 11 A.C. 197; Crick v. /fa7W«, 7 N.S.VV. State

Reports 120 ; (1908) A.C. 170 ; see Forsyth's Cases ami Opinions on Constitu-

tional Law, p. 25 ; Keith's Ilesponsible Oovemment in the Dominions, p. 97.

'Victoria, Constitution Act 1855, sec. 35 ; South Australia, Constitution

Art 1855-6, \o. 2, sec. 35 ; British North America Act 1867, sec. 18, ami the

Parliamtnt of Canada Act 1875.

"Dill V. Murphy, 1 Moo. P.C. N.S 487 ; Speaker of Legislative Assembly

or Victoria v. Glass, L.R. 3 P.C. 560.
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mittees of each House shall be such as are declared by the

Parliament, and until declared shall be those of the Commons

House of Parliament of the United Kingdom and of its

members and committees, at the establishment of the Com-

monwealth " (sec. 49). The Parliament has thus plenary

power over the subject, untrammelled by the condition that

privileges shall not exceed those of the House of Commons

at the date of the Constitution Acts, respectively, as in the

case of the other Australian Acts, or at the date of the Act

conferring the privileges, as in Canada. By the Jury

Exemption Act 1905, Senators and members of the House

of Representatives are in common with a number of other

persons made exempt from jury service either in the Com-

monwealth or State Courts ; and by the Parliamentary

Papers Act 1908, documents published under the authority

of either House are not to be the subject of civil or criminal

proceedings.

Procedure.

Under sec. 50, each House separately, or the two Houses

in conjunction may make rules and orders for the conduct

of its or their business and proceedings. The same section

contains a provision that each House may make rules and

orders with respect to " the mode in which its powers

privileges and immunities may be exercised and upheld."

Both Houses sat in the first instance under the Standing

Orders used in the Legislature of South Australia, of which

State the President of the Senate and the Speaker of the

House of Representatives were representatives. Eventu-

ally, permanent Standing Orders were adopted by the

Senate for the regulation of its procedure, and came into

operation on September 1st 1903.^ The House continued

to work under the original Standing Orders as amended

from time to time.

M1903)P.D. 3847.
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Two very important changes were introduced in 1905

with a view to the economy of Parliamentary time. Under

the first of these, lapsed bills may be proceeded with in the

next session of Parliament provided that neither a general

election, nor a periodical election of the Senate, has inter-

vened.^ The other amendment provides for the regulation

of debates in the House of Representatives. It declares (a)

that any member may move the closure of a debate, and if

a majority of the House (consisting of not less than 24

members) is in favour of the motion, the question under

discussion shall forthwith be put^; (6) that the House may
at any time resolve that a member be no longer heard ^;

and (c) that various formal motions {e.g. that the Speaker

or Chairman leave the Chair) shall be put without debate.*

The procedure in regard to legislation is to some extent

regulated by the Constitution itself. The provisions affect-

ing the Royal Assent (sees. 58-60) have been already

leferred to. Various provisions are made for defining the

relation of the Senate and the House in regard to Money

Bills; these will be considered in the following chapter,

^Smate Journals, (1905) p. 54; P.D. (1905) p. 7,089. " Any public Bill

which lapses by reaaon of a prorogation before it reaches its final stage may
be proceeded with in the next ensuing session if a periodical election for

the Senate or a general election for either House has not taken place

between two such sessions, under the following conditions :

—

" (a) If the Bill be in the possession of the House in which it originated,

not having been sent to the other House, or if sent then returned by
message, it may be proceeded with by resolution of the House in which
it is, restoring it to the notice paper.

" (h) If the Bill be in the possession of the House in which it did not

originate, it may be proceeded with by resolution of the House in which it

is, restoring it to the notice paper, but such resolution shall not be passed

unless a message has been received from the House in which it originated

requesting that its consideration may be resumed."

"(1905) P.D. 5,721.

»//>. 5,792.

*lb. 5,79'i.
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dealing witli the relations of the Senate and the House.

But the provision requiring the recommendation of money

votes by the Governor-General may be here noticed. It is

an essential part of our Parliamentary system that every

grant of money for the public service shall be based upon

the request or recommendation of the Crown. " The

foundation for all Parliamentary taxation is its necessity

for the public service as declared by the Crown through its

Constitutional advisers."^ This principle fixes upon the

Ministry a definite responsibility for the national finance,

which acts as a safeguard against Parliamentary reckless-

ness. The absence of such a rule in the Colonies was

regarded by Lord Durham as one of the principal factors in

the ill governmenfc of Canada; competent observers of a

later date notice financial disorders in France and Italy as

a consequence of the neglect of this rule. Ever since the

introduction of responsible government into the Colonies,

the rule has in one form or other found a place in colonial

constitutions. Consistently therefore, it is provided in the

Constitution that " a vote, resolution, or proposed law for

the appropriation of revenues or moneys shall not be passed

unless the purpose of the appropriation has in the same

session been recommended by message of the Governor-

General to the House in which the proposal originated
"

(sec. 56). This provision must, like so much else that

belongs to our system of Parliamentary government, be

supplemented by conventional rules sucli as exist in the

House of Commons as to the origination of laws imposing

taxation, and the prohibition of the increase of the amount

asked for by the Crown.^.

^May, Parliamentary Practice, cap. xxii.

^It will be noticed that the prohibition does not extend to taxation, and

it was resolved during the first session of Parliament that it was competent

to a private member to move an increase in the amount of a proposed

customs duty ( (1901) P.D. 7,135, 7,139).

I
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CHAPTER III.

THE RELATIONS OF THE SENATE AND THE HOUSE
OF REPRESENTATIVES.

In the working of responsible government in the Colonies

we are accustomed to such a constitution of the two Houses

of the Legislature as ensures the supremacy of the Lower

House. The Colonies are democratic communities, and the

Legislative Councils sin against the current doctrines of

democracy in that they are constituted by nomination and

not election, or, if they are elective bodies, their members

generally require some qualification of property and are

always elected by a " select " constituency ; while they

are not by dissolution made readily responsive to public

opinion. The Assembly, always elected on the broadest

basis of qualification, both for the members and electors,

and frequently reconstituted by a general election, is the

predominant power because it harmonizes, and the Legis-

lative Council does not, with the national life and spirit.

These conditions are not fully reproduced in the Com-

monwealth Government. The constitution described in

the last chapter, shows us two Chambers, each elected upon

a popular basis, uniform alike in the qualification for

members and for electors ; and the provisions for payment

of salaries equal in amount to Senators and members of the
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House leave no room for the suggestion of social exclusive-

ness as a mark of distinction between them.

Thus popularly constituted as the House itself, the Senate

represents an essential principle of union—it is the House

of States in a Federal Commonwealth. It is true that

neither in Canada nor in Switzerland does the House of the

States exercise an equal power wdth the other House, but

in both cases there are circumstances of constitution—in

Canada the nomination of members and the imperfection of

the State principle, in Switzerland the small number of

members and the want of any single principle of constitu-

tion—which have determined for it an inferior position.^

The other circumstances of constitution which may aifect

the position of the Senate in the Government are its

permanent existence as a body and the longer tenure of

its members. These are conditions whicli are commonly

believed to be a check upon " democratic recklessness "
;

they are the especial marks of the " revising " and " retard-

ing" Chamber—the "Second Chamber," or " Upper House."

The circumstance which most closely touches the relation

of the two Houses of the Parliament is the introduction of

Cabinet Government, with its tradition of the supremacy of

one House through the control of finance. The Constitution

seeks to establish the main features of this familiar relation

consistently with recognizing the distinctive position of the

Senate. This accounts for—(1) the provisions as to Money

Bills
; (2) a novel provision for deadlocks.

Revenue and Appropriation Laws.—Tliis matter is

dealt with bj^^ sees. 53 to 56. Sees. 53 to 55 seek to

define with more detail and precision than is customary

in Constitutions the powers of the two Chambers of the

^ Even in Switzerland the Council of States exercises considerable power,

and has not been relegated to that condition of subordination found in the

Upper House of countries where the Cabinet System exists.
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Legislature respectively, a matter which has in all the

Colonies been one of controversy, and in some has pro-

duced conflicts of so mucli heat as to involve Governor,

Ministry, and both Houses of the Legislature in discredit.

The attempt to translate to the Colonies the traditions of

the Lords and Commons has hardly succeeded, even where

the Legislative Council has been a nominee body ; where

the Legislative Council has been elective, there has been

more than a plausible ground for standing purely upon the

law of the Constitution, a law which, reproducing, often

clumsily and in ill-chosen words, some of the conventional

rules which are observed by the Lords and Commons, has

been silent as to others. In the Commonwealth, the Senate

is more than the Legislative Council of a Colony ; not merely

elected, it rests upon the same popular basis as the House

of Representatives, and its constitution charges it with the

protection of interests which might not be those represented

by the majority of the House. On the other hand, the

States contribute to the Commonwealth upon a population

basis, and the House of Representatives is, broadly speaking,

the representative of population. While the House of

Representatives cannot claim that Parliamentary supplies

are made good by their sole constituents, they can evidently

claim a larger power than can the Senate. These are the

conditions which underlie sees. 53 to 55.

Powers of the 53, Proposed laws appropriating revenue or moneys or im-

respect of legis- posing taxation, siiall not originate in the Senate. But a
laiion. proposed law shall not be taken to appropriate revenue or

moneys, or to impose taxation, by reason only of its contain-

ing provisions for the imposition or appropriation of fines or

other pecuniary penalties, or for the demand or payment or

appropriation of fees for licences, or fees for services under

the proposed law.

The Senate may not amend proposed laws imposing taxa-

tion, or proposed laws appropriating revenue or moneys for

the ordinary annual services of the Government.
The Senate may not amend any proposed law so as to in-

crease any proposed charge or burden on the people.

The Senate may at any stage return to the House of Repre-

^
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sentatives any proposed law which the Senate may not amend,

requesting, by message, the omission or amendment of any

items or provisions therein. And the House of Representa-

tives may, if it thinks fit, make any of such omissions or

amendments, with or without modifications.

Except as provided in tliis section, the Senate shall have

equal power with the House of Representatives in respect of

all proposed laws.

Appropriation 54. The proposed law which appropriates revenue or moneys
'

^'
for the ordinary annual services of the Government shall deal

only with such appropriation.

Tax Bills. 55. Laws imposing taxation shall deal only with the im-

position of taxation, and any provision therein dealing with

any other matter shall be of no effect.

Laws imposing taxation, except laws imposing duties of

customs or of excise, shall deal with one subject of taxation

only ; but laws imposing duties of customs shall deal with

duties of customs only, and laws imposing duties of excise

shall deal with duties of excise only.

In sec. 53 the Constitution avoids the ambiguous words

" for appropriating " of the Canstiiution Acts of the

Colonies, and adopts a word expressive of the most exten-

sive power claimed by the Lower House. The words

following, however, while preserving the initiation of

measures of finance to the House, make provision against

certain inconveniences which would attend tlie strict appli-

cation of the rule. The exclusion of fees and penalties

from the rule is suggested by the Standing Order of the

House of Commons of 24tli July, 1849.

The succeeding paragraphs of the section are suggested by

certain resolutions adopted by tlie Council and Assembly in

South Australia, and known as "The Compact of 1857."

Unlike the Constitution Acts of some of the Colonies, the

Constitution Act of South Australia (No. 2 of 1855-6) made

no special provision as to money bills save as to their

recommendation to the Assembly by the Governor. Conflicts

between the Council and Assembly as to their respective

powers, in other colonies postponed for a time, began in

South Australia at once. In the result, the Council

i)

4
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waived its claim to deal with the details of the ordinary

annual expenses of the Government submitted in an

Appropriation Bill in the usual form, but reserved the right

to demand a conference thereon, to state objections and to

hear explanations. As to other Bills, the object of which

was to raise money, or to authorize the expenditure of

money, the Council asserted its competence to suggest

alterations to the Assembly, and to assent to or reject such

measures. These resolutions were agreed to by the Assembly.

It will be observed that in sec. 53 the prohibition of

amendment by the Senate is not co-extensive with the

provision as to origination, so far as concerns proposed laws

appropriating revenue or moneys. While all proposed laws

appropriating revenue or moneys, save those specially

excepted in the first clause, must originate in the House,

the Senate is restrained from amending none but the pro-

posed law for appropriating revenue or moneys for the

ordinary annual services of the Government. But in no

case must the power of amendment be exercised by the

Senate so as to increase a proposed charge or burden on the

people. When the power of amendment is denied, the

power of requesting an amendment is given to the Senate,

and as such request may be made "at any stage" in the

progress of the bill through the Senate, it is clear that the

Senate may exercise the extreme power ol rejection if its

requests are not adopted.

The last clause in sec. 53 has a political rather than a

legal importance. Australian experience has abundantly

sliown that no opinion upon financial powers is too wild to

obtain some currency ; and therefore it may not have been

superfluous to insert words showing that the powers con-

ferred by sec. 53 upon the Senate do not exhaust the powers

of that body over Money Bills—that the section in general

is not one granting new power, but limiting and directing

the exercise of power already enjoyed.

m



144 THE COMMONWEALTH OF AUSTRALIA.

Sees. 54 and 55 are auxiliary sections designed to secure

the arrangements of sec. 53. They prevent " tacking " in

its most objectionable forms ; they also deprive the House

of the power of effectuating its control over finance by

including the whole of the financial measures for the

year in one bill—the course hinted at by the Commons

Resolutions of 1860, and adopted in the Colonies for the

purpose of compelling the Upper House to accept an

unwelcome measure. The great resource of the Commons,

however, depends for its efficacy upon a tradition which has

not equal force in the Colonies—that the Upper House will

not embarrass the Crown by refusing to pass an Appropria-

tion Act. In Australia, a Legislative Council, by rejecting

an Appropriation Bill, merely embarrasses its political oppon-

ents, and has not hesitated thus to deal with attempts to

deprive it of power over such matters as the tariff'or payment

of members. In fact, the old constitutional weapon—the

refusal of supplies—is in new hands, and may be made to

serve a new purpose. The control of the Lower House over

^ the policy of the Crown and its Ministers is now so complete

that the problem of modern governments is rather how to

protect the Government from the caprice of the House than

to secure further control ; it is never necessary for the

House to fall back upon the source of its power. The

responsibility of the Ministry to the Upper House, if it

exists, is of a very indirect kind ; but a check upon the

Ministry and the Lower House lies in the fact that the

Upper House might in an extreme case refuse to pass the

Appropriation Bill, and thereby force a dissolution or a

^ change of Ministry. These are the conditions recognised by

the Constitution. It marks the province of the Senate in

financial matters, and preventsthe House of Representa.tives

from taking a course which mi|;ht justify or excuse the

Senate in rejecting an Appropriation Bill. In the balance
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of power in the Commonwealth, it is a factor not to be *"

neglected that, while the Senate has a recognized power over

money bills beyond that of any other second chamber in the

British Dominions, it can hardly exercise the extreme power

of rejecting the Bill for the " ordinary annual services of the

Government " upon any other gi-ound than that the Ministry

owes responsibility to the Upper not less than to the Lower

House. That is a position which in the future, the Senate,"

as the House of the States as well as the Second Chamber,

may take up ; but it is a position from which even in the

history of Parliamentary Government in the Colonies, the

strongest supporters of the Upper House have generally

shrunk.

It took some time for the Parliament to adjust the forms

to which its members had been accustomed in the Colonial

Parliaments to those relations which the Constitution had

established between the Senate and the House of Repre-

sentatives. The first Supply Bill introduced into the House

in 1901 contained the usual address to the Sovereign and a

recital of the resolution of the House of Representatives to

grant the sums therein mentioned towards making good the

supply cheerfully granted by them to His Majesty.^ The

only departure from familiar forms consisted in the omission

of the words praying the Crown to enact, the prayer being

regarded as inappropriate where not the Crown alone, but

the whole Parliament, was the enacting authority. As soon

as the Bill reached the Senate, objection was taken that no

estimates formed part of the Bill, and that it contained

nothing upon which the Senate could exercise its judgment

in the exercise of its constitutional powers. In this view

the Government acquiesced, and on their suggestion the

Senate made the first exercise of its power under sec. 53 by

returning the Bill to the House with a request that the

M1901) P.D. 1021.
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House would so amend the Bill that it might show the items

of expenditure comprised in the sums which the Bill

purported to grant.^ The House accepted the position, the

Bill was laid aside, and a new Bill introduced.^ In the new

Bill, the preamble already referred to was omitted and a

schedule of items of expenditure added, thus assimilating

the Supply Bill to an Appropriation Bill '*
; and after some

experiments in form, the Bill went to the Senate with the

recital preceding the words of enactment :
" For the purpose

of appropriating the grant made by the House of Repre-

sentatives."* But even this failed to carry out the- scheme

of the Constitution, and the Senate resolved to request the

omission of words relating to the grant of the House, and

the insertion in the title and in the Bill itself of words

showing that the grant was made by the whole Parlia-

ment.^ These requests were acceded to by the House making

the amendments sought, with the exception that the recital

was retained, the words "originated in" being substituted

for " made by."^

Old forms still lingered in the terms of the Governor-

General's speech at the opening of Parliament informing the

" gentlemen of the House of Representatives " that estimates

would be laid before them, and in the prorogation speech

thanking them for the liberal provision made for the service

of the Crown. Attention was called to the matter in 1904,

and a resolution was carried for an address to the Governor-

General praying that he would recognize in his addresses to

Parliament that supply was the grant of both Houses.^ This

1(1901) P.D. 1153.

Ih. 1174.

Hb. 1190.

*Ib. 1352.

"76. 1471.

"See Act No. 1 of 1901 (Consolidated Revenue).

(1904) P.I). 942-947.
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course is now followed, and no distinction is made between the

Houses in the Governor-General's prorogation speech, though

the opening speech somewhat clumsily informs the gentlemen

of the House of Representatives that the estimates of expen-

diture originating from them will be framed with economj'.

As early as June, 1901, the President of the Senate took

objection to the practice of printing in italics all words in

Senate Bills relating to the imposition of penalties or the

appropriation of fines, by analogy to the practice of the

House of Lords^ and directed that it should be discontinued.^

Such bills are expressly put outside the restraints on the

powers of the Senate by sec. 53 of the Constitution, and

there are therefore no peculiar privileges of the other House

to be considered in respect to them.

The questions that have arisen as to the construction of

sec. 53 must be briefly noticed. Early in the first session

of Parliament, in 1901, objection was taken in the Senate to

the inclusion of non-recurrent items in a Supply Bill which,

as has been seen, is a sessional Appropriation Bill, and it

was argued that expenditure on the military demonstrations

connected with the Royal visit, or on the construction of

new public buildings, could not be regarded as " ordinary

annual services of the Government," that it should therefore

be separately presented in order that the Senate might if it

desired exercise its powers of amendment thereon. To this

the answer was made that the expression must be inter-

preted by reference to the Parliamentary practice from

which it was adopted, and that therefore all matters which

would according to that practice be presented in the usual

departmental estimates for the current year were properly

included, whether the expenditure was of a recurrent kind

'(1901) P.D. 763. See J/oty'o PaHiameniary Practice, 10th ed., pp. 460,
5-20, 548, 705.
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^

or not.^ This view was approved by the general sense of

the Senate and adopted,^

There has been more difference of opinion as to the nature

of the power to request amendments. On the Customs Tariff

Bill 1902, the Senate made a large number of requests for

amendment ; some of these amendments were made by the

House, and in other cases the requests were refused. The

refusals were taken into consideration by the Senate, which

resolved to repeat its requests. This at once raised questions

of serious importance, for if the Senate was at liberty before

parting with the Bill to repeat its requests, it was obvious

tliat the distinction between this practice and a power to

make and insist on amendments was merely formal. A
sharp constitutional struggle might have ensued but for the

fact that the settlement of the tariff was deemed urgent, and

that the constitutional issue would certainly be obscured by

the fiscal views of members. The Government accordingly

invited the House to accept a resolution refraining from the

determination of its constitutional ricjlits or obligations, and

to take the Senate's message into consideration. Notwith-

standing protests that this was il-an ignobly easy way of

responding to a direct cliallenge," the motion was adopted.^

The leader of the Government in the Senate proposed a

similar " without prejudice " motion ; but the Senate took

the stronger step of affirming that " the action of the House

of Representatives in receiving and dealing with the reiter-

ated requests of the Senate is in compliance with the un-

doubted constitutional position and rights of the Senate."*

^See May, Parliamentary Practice, pp. 517 et seq.

'^(igOl) P.D., pp. 1310 et seq.

3(1902) P.D., pp. 15,676-15,728.

*(1902) P. D. , pp. 15,81.3 e< seg. The same course was followed on the

Customs TarifieBill 1908, P.D. 11,437 (House), 11,581-8 (Senate). The reso-

lutions were moved in this instance by the Prime Minister in the House,

and the Vice-President of the Council, as "leading the Senate," in the

Senate, and were treated as non-party questions. .



RELATIONS OF TWO HOUSES. 149

In 1903, a series of interesting debates took place on the

financial powers of the two Houses. The occasion was the

Sugar Bounty Bill,^ which provided for the payment of a

bounty to all growers of sugar in the production of which

white labour only was employed, and appropriated and made

payable out of the Consolidated Fund whatever sum was

required for this purpose. The Senate made an amendment

extending retrospectively the time over which the bounty

was payable, and thereby increasing the number of persons

entitled to the bounty.^ In the House, the Prime Minister

moved to disagree with the amendment as inconsistent with

sec. 53 of the Constitution, in that it increased a charge or

burden on the people ; and the House accepted the motion,^

In the Senate, it was finally resolved not to insist on the

amendment, and the proposal was re-submitted to the House

in the form of a request, which was conceded.* Those who

supported the claim of the Senate urged that in determining

the character of a proposed law under sec. 53 and the

accompanying section, regard must be had exclusively to its

immediate purpose, and not to its ultimate consequences.

Any proposal which imposed taxation or defined the

machinery by which the amount of a tax was computed,

imposed a charge or burden on the people, and to these the

restriction applied. But appropriations of public money
took nothing out of the pockets of the people ; they were

burdens on the Crown or the revenue. If as a consequence

it was necessary to raise additional revenue, that must be

done separately, and to the measures introduced for that

purpose the restriction would apply. If the restriction were

applicable to appropriations, it would be equally applicable

'See Sugar Bounty Act 1903.

'(1903) P.D. 1691-1703, 1821.1860.

•'(1903) P.D. 2013-2034.

*(1903) P.D. 2076-2078, 2364-2415, 2469-2489.
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to proposals involving the expenditure of public money, a

class of measure which the Senate had repeatedly originated

and amended.^ Finally, it was contended that if you were

to look beyond the immediate character of the measure to

its consequences, you must regard the whole scheme of

which it formed part. In this case, the bounty was merely

tlie substitute for the rebate of excise duty by which

hitherto white labour had been encouraged. The rebate of

course diminished revenue, and in that sense lessened the

burden on the people ; and the same quality might fairlj- be

attributed to the bounty which took its place. Incidentally,

the speakers considered whether the " burden on the people
"

applied only to the people collectively, or to the incidence

on the individual taxpayer. The whole discussion reveals

the too familiar difficulties which arise from the insertion in

Acts of Parliament of terms which serve well enough to

express the flexible ideas of political and popular thought,

but are without legal precision.

What is a "law imposing taxation" was considered by the

Supreme Court of Victoria in Stephens v. AbrahaTns,^ where

it was held that the provisions in the Customs Act 1901

—the " Machinery " Act for the organization of Customs

administration—whereby goods falling under two heads of

dutiable goods should pay the higher duty (sec. 138), that

substitutes for dutiable goods should pay the duty charge-

able upon those goods (sec. 139), and some others of a

similar nature {e.g., sees. 140, 148), did not impose any tax,

since their entire operation was dependent upon rates of

duty to be imposed by a later Act, and in fact imposed by

the Customs Tariff Act of 1902. It was the latter Act

alone which imposed the duty, and therefore the penal pro-

"^E.g. Property for Public Purposes Acquisition Bill 1901, where the rate

of interest payable by the Commonwealth was raised from 3 to 3^ per cent.

2(1903) 29 V.L.R. 201,229.
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visions of the Act of 1901 were not void as foreign matter

introduced into a Taxing Act. Williams J. was also of opinion

that if the Act of 1901 was a " law imposing taxation,"

penal provisions in respect to evasion did in fact " deal only

with the imposition of taxation," and were not other matters

within the prohibition of sec. 55.

There is one matter which, from the very nature of the

Senate, is its special concern. As the Courts are the guar-

dians of the rights of the States in matters that lie outside

the federal power, so the Senate is the guardian of the

interests of the States in matters which are within the

federal power. For the rest, it has been contended that the

system of Cabinet Government which was introduced from

England to the Colonies, and which the Colonies imposed

upon the Commonwealth, is essentially a feature of unitary

government and is inapplicable in a federal government;

that a Ministry cannot serve two masters—the Senate and

the House ; that if the w^eakness of the Executive is one of

the greatest dangers of party government with responsi-

bility to one House, responsibility to two Houses would

break down the Executive machinery altogether ; and that

responsibility to one House alone means unitary not federal

government. The answer to this seems to be that neither

the Cabinet System nor Federal Government is a rigid

institution. The liability of the first to change and to

mould itself to conditions is its one permanent feature and

perhaps its principal advantage. Both "federal " and " uni-

tary " governments are commonly mere approximations to a

type, and neither necessarily excludes all the features of the

other.

The experience of the first eight years of the Common-
wealth shows that the character of the Senate in the work-

ing Constitution is determined more by its popular basis

than by its position as a House of States or, in spite of its
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permanence as a body and the longer term of its members,

as a Second Chamber. Very far from being a " drag on the

wheel "—the conventional role of an Upper House—the

Senate has been more " radical,"- " progressive," or " social-

istic "—readers wnll choose their own epithet according to

their political sympathies—than the House of Represen-

tatives.

As yet this has not been attended by any real attack

A upon the doctrine of responsibility of Ministers to the

House, though on more than one occasion the Ministry has

been compelled to accept important amendments in their

legislation at the instance of the Labour Party, which has

been stronger in the Senate than in the House. All but

two, or at most three, members of the Ministry are members

of the House, and in spite of resolutions that the Govern-

ment should be more adequately represented in the Senate

and should initiate more business there,^ and proposals that

Ministers should be able to speak in both Houses, the

Government representation in the Senate in the last three

Ministries has consisted of one Minister with and another

,^ without office. The organization of parties in the Senate is

certainly more marked than in the Legislative Councils, but

it is less complete than in the House of Representatives or in

the Legislative Assemblies of the States. If the Senate is less

easily " led " by the Government, the " Opposition " is not

so clearly defined. Motions have been carried in the Senate

in spite of Government disapproval which, had they been

passed in the House in similar circumstances, must have

been treated as a withdraw^al of confidence from the Govern-

ment. At present, the Senate makes no claim that its con-

fidence is essential to the continuance of a Ministry in office,

and probably would not entertain a direct vote of censure.

On the other hand, there is no reason to suppose that any

M1903) P.D. 1473.
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"constitutional," as distinguished from "political," considera-

tions would deter it from amending or rejecting as it pleased

any Government measures sent to it from the House of

Representatives. The actual part of the Senate in Aus-

tralian politics appears to reveal a new role for a Second

Chamber. Bagehot has emphasized the " informing " and

"educational" functions of the House of Commons, func-

tions which are being seriously obscured in an era of

closure. They are functions which require some leisure,

which is exactly what is most lacking in a typical modern

Legislature spurred by Party Government. The Senate,

finding itself unprovided with legislative work by the

Government, occupies a good deal of time in the con-

sideration of private members' motions, advocating the

extension of the functions of Government by the nationali-

zation of some industry, or the assumption by the Cpmmon-

wealth of some power now belonging to the State, or some

other matter forming a part of the "advanced" political pro-

gramme. Througli its Committees it undertakes inquiries

and collects information. Its educational and informing

efforts are somewhat frustrated by the meagreness of news-

paper reports, of which, however, the House has almost as

much reason as the Senate to complain. The future of the

Senate holds too many possibilities to invite prophecy. But

the power of compelling the acceptance of amendments to

legislation is a very real one, and will probably prevent

that decline in prestige and influence which, under the

Party system of government, would probably lie before a

legislative Chamber which gained a reputation for academic

discussions. And if the Senate chooses to assert itself as a

factor in Party Government there is nothing in the law of

the Constitution to prevent it.

The ultimate political effect of the clauses of the Consti- a

tution on the financial powers is to strengthen the Senate,
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for it is entitled to exercise an effective control by means

less heroic than the rejection of an Appropriation Bill.

" Deadlock," then, in the strict sense—the bringing the

machinery of government to a standstill—is a contingency

\J so remote as hardly to be within the range of practical

politics. But, moved by the experience of more than one of

the Colonies, and especially of the Colony of Victoria, the

Convention set itself to discover some constitutional means

of reconciling differences between the Houses. All sorts of

schemes were considered in the Convention, in the Parlia-

ments, and in the press. Those who may be called the

National Democrats desired that questions of difference

sliould be settled by the referendum pure and simple—by a

simple majority of the electors in the Commonwealth. But

this was a reference to the constituents of one Chamber

only, and was naturally objected to by the smaller States.

Accordingly, there was a party whom we may call Federal

Democrats, who urged that there should be a referendum to

the constituents of the respective Houses. Then there were

those who were totally opposed to the referendum and

favoured a resort to the ancient constitutional remedy of

dissolution, to be applied alternatively, simultaneously, or

successively to the Senate and the House. Others, again,

thought that to make any provision at all was the surest

means of precipitating conflicts which might be avoided in

the ordinary course of things by a little forbearance and

good sense. In the end, the Convention adopted a system

which, with a trifling alteration by the Premiers, is now

contained in sec. 57 of the Constitution.

Disagreement 57. If the House of Representatives passes any proposed

Houses. law, and the Senate rejects or fails to pass it, or passes it

with amendments to which the House of Representatives will

not agree, and if after an interval of three months the House
of Representatives, in the same or the next session, again

passes the proposed law with or without any amendments
which have been made, suggested, or agreed to by the Senate,
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and the Senate rejects or fails to pass it, or passes it with

amendments to which the House of Representatives will not

agree, the Governor-General may dissolve the Senate and the

House of Representatives simultaneously. But such dissolu-

tion shall not take place within six months before the date of

the expiry of the House of Representatives by effluxion of time.

If after such dissolution the House of Representatives again

passes the proposed law with or without any amendments
which have been made, suggested, or agreed to by the Senate,

and the Senate rejects or fails to pass it, or passes it with

amendments to which the House of Representatives will not

agree, the Governor-General may convene a joint sitting of the

members of the Senate and of the House of Representatives.

The members present at the joint sitting may deliberate

and shall vote together upon the proposed law as last pro-

posed by the House of Representatives, and upon amend-

ments, if any, which have been made therein by one House

and not agreed to by the other, and any such amendments

which are affirmed by an absolute majority of the total

number of the members of the Senate and House of Repre-

sentatives shall be taken to have been carried, and if the

proposed law, with the amendments, if any, so carried is

affirmed by an absolute majority of the total number of the

members of the Senate and House of Representatives it shall

be taken to have been duly passed by both Houses of the

Parliament, and shall be presented to the Governor-General

for the Queen's assent.
'

The solution is curious and unique. In the first place it

will be noticed that the scheme applies only to measures

initiated in the House of Representatives, a fact significant

of the parts which the two Houses were expected to play in

government. Secondly, there is ample provision made for

delay and for reconsideration by the House,^ and there is

no obstacle to a resort to the familiar means of conference.

The application of the principle of dissolution to the Second

Chamber is not wholly a novelty, and was inspired in a

measure by the Constitution of South Australia.^ But in

'Professor Burgess attaches great importance to repetition of the vote as

a natural way of securing deliberation, maturity, and clear consciousness of

purpose. He suggests a mode of facilitating constitutional amendments in

the United States whicii probably was not without influence in the Conven-
tion (Political Science and ComtihUional Lam, vol. i., p. 152).

^Conatitution Act Furthtr Amendment Act 1881, sec. 16. It has been
copied by Victoria {Constitution Act 1903).
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South Australia a dissolution of the Legislative Assembly

must precede the dissolution of both Houses, and the Con-

stitution of the Commonwealth avoids the appearance of

punishing or putting pressure upon one House rather than

the other. The mere double dissolution of the South Aus-

tralian system may of course result in each House receiving

a mandate from its constituents to " stick to its guns." For

such a contingency the Commonwealth Constitution pro-

vides by establishing a joint sitting of the Senate and

House, in which the Bill is disposed of by the vote of an

absolute majority of the total number of members of both

Houses.

The requirement of an absolute majority of each House,

in its separate sitting, is to be found in most of the

Constitutions of the Colonies as the condition of various

amendments ; but the joint sitting is a novel feature in

Australian politics. In the United States it is resorted to

by the States Legislatures in case the Chambers have in

separate sittings chosen different persons as Senators. And

in the Constitution of the Commonwealth a joint sitting of

the Houses of the State Parliament fills casual vacancies

in the Senate (sec. 15). The French Constitution can be

amended by a National Assembly consisting of the two

Chambers in joint session, and the same body elects the

President. In Switzerland the two Chambers of the Federal

Assembly meet in joint session for three purposes— tlie

decision of conflicts of jurisdiction between the federal

authorities ; the granting of pardons ; and the election of

the Federal Council, the Federal Tribunal, the Chancellor

of the Confederation, and the Commander-in-Chief of the

Federal Army.^

The real origin of the joint sitting provided for in sec. 57,

however, is none of these; but rather the Norwegian system,

^Lowell, Governments and Parties in Continental Europe, vol. ii., p. 214.
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according to which the two Chambers (or rather the two

parts into which the House is divided) meet as one for the

purpose of composing their differences.

The system of sec. 57 is applicable to proposed laws of

every kind but one—the amendment of the Constitution.

That matter will be referred to in its proper place ; but it

may be noted here as a curious fact that the provisions of

sec. 128 for avoiding the obstacle of disagreement between

the Houses are less cumbrous than those applicable to

ordinary legislation. The reason is that the alteration of

the Constitution is treated as pre-eminently a matter to be

determined by direct vote of the electors.
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CHAPTER IV.

THE ORGANIZATION OF THE EXECUTIVE: THE
GOVERNOR-GENERAL—THE FEDERAL EXECU-
TIVE COUNCIL AND THE KING'S MINISTERS
OF STATE—THE CABINET SYSTEM.

THE ORGANIZATION OF THE EXECUTIVE,

By sec. 61 of the Constitution it is declared that the

executive power of the Commonwealth is vested in the

King and is exerciseable by the Governor-General as the

King's representative. The Governor-General is thus the

principal executive organ of the Commonwealth.

Notwithstanding the general vesting of executive power

by sec. 61, it is within the discretion of the Parliament t<H[H
provide the machinery for carrying out its own laws, to

establish bodies or offices to which their execution is en-

trusted, and, it would appear, even to designate the persons

who shall constitute such bodies or fill such offices. It is

long since our Legislatures departed from the practice of

merely laying down the broad outlines of law ; the charac-

teristic of British legislation has been extreme minuteness

of enactment, the extent to which it has plunged into the

details of administration. Even in the United States, it

is admitted, in spite of the separation of powers, that the
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authorities which are to execute an Act of the Legislature,

as distinguished from a power created by the Constitution,

are within the discretion of the Legislature—" the authority

which makes the laws has large discretion in determining

the means through which they shall be executed ; and the

performance of many duties which they may provide for by

law, they may refer either to the chief Executive of the

State, or at their option to any other executive or minis-

terial officer, or even to a person specially named for the

duty."i

Where particular powers are granted by the Constitution

to a particular authority it is, of course, not in the power of

the Legislature to commit them elsewhere, unless, as in the

case of the appointment of civil servants (sec. 67), it is

expressly provided that the Legislature may confer the

power on some other authority.

THE GOVERNOR-GENERAL.

The principal provisions relating to the office of Governor-

General are to be found in the Constitution under the head

of " The Parliament." Sec. 2 of the Constitution having

provided for the office, it was constituted by Letters Patent

of 29th October, 1900, and a Commission was passed under

the Royal Sign Manual and Signet on the same day ap-

pointing the Earl of Hopetoun Governor-General.- Subse-

quently a " dormant commission " was issued appointing

Lord Tennyson (Governor of South Australia), or, in his

default, Sir Arthur Lawley (Governor of Western Australia),

to administer the government of the Commonwealth in

ease of the death, incapacity, removal or absence of the

'Cooley, Constitutional Limitations, pp. 135-6. And see Kendall \. U.S.,

12 Peters 524. Cf. also the observations in Moorhtad v. Huddart Parker,

(1909) C.L.R. , as to the Inter-State Commission.

*See Appendix.
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Governor-General and of the Lieutenant Governor-General

should any be appointed.^

Sec. 3 assigns a salary of £10,000 and makes a permanent

appropriation to meet it. The amount may be altered by

the Parliament; but so that the salary of the Governor-

General then in oflSce is not affected.^ Sec. 4 provides that

powers conferred by the Constitution upon the Governor-

General may be exercised by the person for the time being

administering the Government ; sec. vii. of the Letters

Patent contains a like provision in regard to any powers

and authorities conferred by that instrument. By sec. 126

of the Constitution, the Crown may authorize the Governor-

General to appoint a deputy or deputies to act in any part

of the Commonwealth ; and the Crown has exercised this

power in sec. vi. of the Letters Patent, repeating the pro-

viso that such an appointment shall not affect the exercise

by the Governor-General himself of any power or function.

The power is a very useful, almost a necessary one, in view

of the large number of formal acts done in all parts of the

Commonwealth which may require the concurrence of the

Governor-General.^

Sec. 2 of the Constitution contains a description of the

office and powers of the Governor-General. It declares that

he " shall be His Majesty's representative in the Common-

'^ Commonwealth Government Gazette, 23rd May, 1902. On Lord Hope-
toun's recall, Lord Tennyson took up the government under this com-

mission until he was formally appointed Governor-General. Presumably
similar provision is now made for an emergency, but no public intimation

has been given of the existence of a dormant commission.

-The question of additional allowances to the Governor-General was
raised in 1901 by the Secretary of State, and the proceedings and disagree-

ments thereon in the Commonwealth led to a request from Lord Hopetoun
that he should be recalled. See Commonwealth Parliamentary Papers,

1901, vol. ii., pp. 827, 833.

"Advantage has been taken of the power to authorize State Governors to

sign warrants for the expenditure of money (P.D. 1901, p. 1,249), and to

appoint a Commissioner to open the Parliament {Senate Journal 1904).



THE GOVERNOR-GENERAL. 161

wealth, and shall have and may exercise in the Common-

wealth during tlie King's pleasure but subject to this

Constitution such powers and functions of the King as His

Majesty may be pleased to assign to him."

The modern theory of colonial government regards that

Government as residing in the King ; so the Legislative and

Executive Acts are Acts of the Crown. This is recognized in

the Commonwealth Constitution, which makes the King a

part of the Parliament and declares that the executive power

is vested in the King (sec. 61). The character of the Governor-

General then is essentially representative : he is the delegate

of the King to exercise certain powers of the Crown. In

this sense he is Vice-Regal : in the summoning, proroguing

and dissolving Parliament, in assenting to legislation, in

appointing to arid removing from offices. The expression

" His Majesty's representative " has not (it is believed) here-

tofore been used in any Statute, Letters Patent, or Commis-

sion, but it is a familiar colloquialism, and is found even in

the Rules and Regulations for the Colonial Service.^ As

used in sees. 2, 61 and 68, its sole effect, it is submitted, is

to emphasise the delegate character of the office and its

powers. It does not assert that the Governor-General is a

Viceroy in the sense denied to Colonial Governors by the

Privy Council 2—that he enjoys as a natural person or an

official those legal privileges which belong to the King

whether regarded as a natural man, as the head of the

State, or as a juristic entity bearing the persona of the

State. Nor does it assert any pre-eminence of dignity over

the States' Govej-nors, who within their sphere are not less

representatives of the Crown.

The question which arises in regard to the Governor-

General is of another kind. Heretofore the prerogative

*See Rules, 13 and 159.

^Cameron v. Kyle, .3 Knapp. 332; Hill v. Bigge, 3 Moo. P.C. 476.
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powers in a Colony have commonly been exercised by the

Governor under the authority committed to him by the

Crown, and not by Statute. Under the Constitution, the

Governor-General has a statutory power to exercise many
of the King's powers. This of course is a sufficient authority

from which the King cannot detract by any prerogative

instrument, and which, being given by Statute to the officer

as persona designata, is not enlarged by being granted over

again by Letters Patent. For this reason, some parts at

any rate of the Letters Patent constituting the office of

Governor-General appear to be superfluous, e.g., sees, iii., iv.,

V. On the other hand, sec. vi. of the Letters Patent,

conferring a power to appoint deputies, is in direct pursu-

ance of the Commonwealth Constitution, sec. 126.

Another question arises in respect to the powers of the

Crown exerciseable by the Governor-General. When these

powers are by Statute declared to be exerciseable by and

through a particular officer, can they be exercised other-

wise, as by the Crown in person or by some other person

designated by the Crown ?^ Assuming that the provision

for a representative would not prevent the King from exer-

cising the powers in person if he were in Australia, could

he constitute some person not the Governor-General to

exercise any of these powers on his behalf ? The question

was, in fact, raised in regard to the Commission which

appointed the Duke of Cornwall and York to " begin and

hold " and to " open and declare and cause to be opened and

declared the cause of holding " the first Parliament of the

Commonwealth, " and to do everything which for us and by

us should therein be done." The Commission, reciting that

the King could not conveniently be present in his Royal

Person in his Parliament at Melbourne, assumes that the

^Maitland has suggested a similar question in regard to English legisla-

tion, Constitutional History 0/ England, pp. 420-L
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King could supersede the Governor-General in this par-

ticular at any rate, and appoint another person to act in liis

place. The particular function of " opening " the Parlia-

ment is not indeed anywhere expressly conferred upon the

Governor-General but it appears to be an incident of the

" summoning." Any practical difficulties which might have

ensued from informality were obviated by the fact that, on

the day succeeding the " opening " by the Duke of Corn-

wall, the causes of holding the Parliament were declared by

the Governor-General according to the usual form of open-

ing a session of Parliament.^

The case appears to be more clear in regard to the con-

trol of the forces of the Commonwealth. By sec. 68, " the

command-in-chief of ^the naval and military forces of the

Commonwealth is vested in the Governor-General as the

King's representative." The power is essentially executive

and belongs to the prerogative. But it is from its very

nature exclusive, and it is probably a safe general conclu-

sion that the object of the express grant of powers to the

Governor-General or the Governor-General in Council as

distinguished from the general grant to the King was to

indicate that the power was exerciseable through the

authority designated alone.-

The Letters Patent constitute the Governor-General

" Commander-in-Chief in and over Our Commonwealth of

Australia." Thus they go beyond the provision in the

Constitution. The latter deals only with the command of

the naval and military forces of the Commonwealth ; the

former contain no such qualification, and in virtue thereof

the Governor-General is the Commander-in-Chief of all

•The incident is discussed in Clark's Australian ConstitiUional Law, 2ud
ed.

, p. 69 Heq.

"As to the reltvtion of the control of the forces to Responsible Govern-
ment, see next chapter under " The Department of Defence."
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forces, whether Imperial or Colonial, in the Commonwealth.

The relation of Imperial forces to the Colonial Government

when on active service is discussed by Mr. Todd in reference

to the difference between Sir Bartle Frere and Mr. Molteno

in 1877.1

Whether in cases where specific powers of the Crown

have not been committed by the Constitution to the

Governor-General, he can exercise those powers without

direct authority from the King, and whether those powers

may be exercised otherwise than through him, depends, it

is submitted, not on the designation of the Governor-General

as the King's representative, but on whether the powers

themselves fall within " the executive power of the Com-

monwealth." The pardoning power is probably not, or not

exclusively, a part of " the executive power of the Common-

wealth," and can be exercised by the Governor-General only

so far as that power of the Crown has been committed to

liim b}'- the King (Constitution, sec. 2). The Instructions- do

expressly commit the powder to the Governor-General, but

with limitations, and it can hardly be doubted that it may (in

law) still be exercised in all its fulness by the King, acting

through Imperial Ministers.

The law on the subject of Petitions of Right may be

cited in illustration of the vitality of prei-ogatives in the

Imperial Government. Most of the Australian Colonies

have passed Statutes establishing a procedure analagous to

that upon the Petition of Right at common law ; but the

Imperial Law Officers have uniformly held that the powers

conferred by these Statutes upon the Colonial Executive do

not supersede the prerogative powers of the Crown Conse-

quently, when the Colonial Executive has refused to

iTodd, pp. 380-388. See also Defence, Act 1903, sees. 53-54; Keith's

Jiesponaiblc Goveiiiment in the Dominions, p. 194 seq.

-See Appendix.
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co-operate in the submission of claims against tlie Govern-

ment to a judicial tribunal, petitioners have carried their

claims to the Queen, and the Secretary of State, after

consultation with the Imperial Law Officers (as to Western

Australia in 1897, South Australia in 1894, and New South

Wales in 1863) has, as a matter of ministerial duty, advised

Her Majesty to grant her fiat that right be done in the

Court of the Colony concerned.

In addition to tlie powers of the Crown which are exer-

cised by the Governor-General as the King's representative

in the Government, there are various powers which do not

belong at common law tq, the Crown and which are com-

mitted to the Governor-General as the most appropriate

officer, either by the Constitution or by other Statute. By
the Letters Patent, also, he has duties which are to be

regarded rather as ministerial than regal, e.g. to keep the

Great Seal of the Commonwealth, to administer oaths to

various officers, to take care that laws assented to by him

shall when transmitted to tlie King be " fairly abstracted in

the margin," &c.

THE FEDERAL EXECUTIVE COUNCIL.

After the Governor-General the principal executive organ

is the Federal Executive Council. Though it is established

" to advise the Governor-General in the government of the

Commonwealth" (sec. 62), its characteristic function is action

rather tlian advice. There are no legal qualifications for

membership, but every Minister of State must be a member

of the Council (sec. 64). On the other hand, an Executive

Councillor is not necessarily a Minister of State. An
Executive Councillor is not as such the holder of an office

of profit, and is therefore not disqualified for a seat in the

Parliament. Members of the Council " shall be chosen and

summoned by the Governor-General and sworn as Executive
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Councillors," and hold office during pleasure (sec. 62), This

must be subject to existing constitutional custom ; there can

be no duty in the Governor-General to summon particular

members to the Council. There is some scope for choice

in the constitution of the Council. It might legally become

like the Privy Council, a body composed of present and past

Ministers, great officials, and other persons who have attained

eminence in any sphere and upon whom the membership is

conferred as a mark of honour, though in substance such a

development of the Council would hardly be consistent with

the right of the King to be the source of all honours. Or,

like the Executive Council in Victoria, it might consist of

present and past Cabinet Ministers. Or, again, like the

Executive Council of New South Wales and the Privy

Council in Canada, it might be limited to the Ministry of

the day, including in that term, of course, the " honorary

members " of the Cabinet.^ Asa matter of fact, the present

practice is that Commonwealth Ministers on retirementfrom

office do not cease to be members of the Federal Executive

Council.

In the vesting and exercise of powers, the Constitution

distinguishes between the " Governor-General " and the

" Governor-General in Council." Sec. 63 declares that " the

provisions of this Constitution referring to the Governor-

General in Council shall be construed as referring to the

Governor-General acting with the advice of the Federal

Executive Council," whence it might be inferred that all

the powers conferred upon the Governor-General were

intended to be exercised by him upon his own discretion.

But though the terms are not wholly unconnected with the

distinction between personal action and action on the

^For a consideration of the relative merits of the Victorian and New
South Wales systems, see correspondence between Sir Arthur Help and Sir

Henry Parkes (Fifty Years in the Making of Auntralian History, Parkes,

vol. i., p. 305).
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advice of Ministers, this is not the main character of the

distinction. Statutory powers conferred or duties imposed

upon the Colonial Executive have generally been exercise-

able or performable by the Governor in Council alone ;

powers emanating from the Crown have been exerciseable

by the Governor in some other form of law than an Act or

Order in Council. While in both cases powers have been

exerciseable, if not always on the advice of Ministers yet

always in accordance with the doctrine of ministerial

responsibility, the co-operation of the Executive Council in

a Colony no more ensures action in conformity with modern

constitutional practice, than^does the co-operation of the

Privy Council in acts of the Crown in England, for as we

shall see the Executive Council is in some cases formally

distinct from the Ministry. In one matter, however, the

u.se of the terms "Governor-General " and "Governor-General

in Council " adverts, as do the Constitution Acts of the

Colonies, to the constitutional practice of the cabinet system.

The appointment of officers to administer the Departments

of State is a power conferred upon the Governor-General

(sec. 64), while the appointment of civil servants (sec. 67),

and of the justices of the Commonwealth Courts (sec. 72)

is to be made by the Governor-General in Council. The

terms used in this connej:ion serve to point a contrast

between the choice of Ministers, which is an act of personal

discretion without the advice of Ministers, and the ordinary

patronage of Government which is under ministerial control.

THE MINISTERS OF STATE.

After the Federal Executive Council come the King's

Ministers of State for the Commonwealth, who are appointed

by the Governor-General " to administer such Departments

of State of the Commonwealth as the Governor-General in

Council may establish " (sec. 64). They hold office during

y
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the pleasure of the Governor-General ; their offices are such

as the Parliament prescribes, or in the absence of provision,

as the Governor-General directs (sec. 65). The annual sum

of £12,000 per annum is appropriated to the payment of the

salaries of the Ministers of State, but Parliament may alter

the amount (sec. 65).

Unlike most Colonial Constitutions, the Commonwealth

Constitution goes far in establishing an organic relation

between the Ministers and Parliament. For not merely

does the Constitution, following the British and Colonial

Constitutions, absolve Ministers from the general disqualifi-

cation of holders of offices of profit for a seat in Parliament

(sec. 44), but by sec. 64 it provides that " after the first

general election no Minister of State shall hold office for a

longer period than three months unless he is or becomes a

Senator or a Member of the House of Representatives."

The other provisions regarding the Ministers of State,

though they are made with a view to the Cabinet System,

do not preclude very extensive modifications of that system.

There is no recognition of the Cabinet, for, as pointed out,

the Federal Executive Council is not necessarily identical

in constitution or functions with the Cabinet. There is no

recognition of the collective responsibility of the Ministers

of State; sec. 64 treats them as separate administrative

officials ; and there is no hint of a Prime Minister. There is

nothing to prevent the virtual establishment of Ministries

elected by Parliament^ which at one time found some favour

in Australia, though they cannot be given the fixity of

tenure which the instability of political parties has recom-

mended to many persons. All that has been done is to

establish a Parliamentary Executive ; the rest is left, as

^The newspaper accounts of the formation of the Fisher Government in

1908 are that the Ministers were selected by the Labour members of the

Commonwealth Parliament in caucus, and that their offices were assigned

ou tlie recommendation of the Prime Minister.
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in England and the Colonies generally, to custom and

convention.

It has been already stated that the development of the

Executive Council is a matter of uncertainty—it may or

may not ultimately be identical in constitution with the

Cabinet. There are some other points connected with the

Ministry upon which a comparison may be made with

English practice. In England, the Cabinet and the Ministry

are not identical bodies, the latter includes a large number

of officers " liable to retire upon political grounds " (to use

an expression common in the Colonies) who are able to sit

in Parliament. In Australia there are no Ministers outside

tlie Cabinet ; and habitual inclusion of law officers in tlie

Cabinet has had the result of making tliose appointments

dependent much more on political than professional position.

The Constitution Acts designate a limited number of offices

tenable with a seat in Parliament ; and the Commonwealth

Constitution, by enacting tliat, until the Parliament other-

wise provides, the Ministers of State shall not exceed seven

in number, practically made it imperative that all the

Ministers should be in the Cabinet. Another point of

difference between English and Australian practice is the

existence of what are sometimes called " honorary Ministers"

or " Ministers without a portfolio " in the Colonies. In spite

of occasional exceptions, the rule seems to be firmly estab-

lished in England tliat the Ministry is a body of depart-

mental cliiefs, restricted (to adapt Addington's description

of the Cabinet) to the persons " wliose responsible situations

in office require their being members of it." It is true that

the rule lias been broken ; that the Duke of Wellington,

Lord Lansdowne and Lord John Russell were members of

the Cabinet without holding any office, but strong objections

werp made to the practice, in one case by the Prime Minister,

Sir Robert Pool, in another by the Queen herself. In
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Australia, on ths other hand, every Cabinet includes from

one to three members who liold no office and receive no

salary. They are not to be compared with the light adminis-

trative offices—such as tlie Privy Seal, the Chancellorship

of the Duchy of Lancaster, or the First Lordship of the

Treasury, held by important members of the Cabinet with

heavy parliamentary or party duties. With rare exceptions,

they are held by gentlemen of whom it may be said, without

intending any disparagement, that they are politically

deemed of less account for the moment than their colleagues

;

and who will have claims to promotion when a vacancy

occurs.^ The " honorary Ministers " or " Ministers without a

portfolio " are generally members of the LTpper House, and

sometimes the only members of the Government in that

House, for it is not unknown that the Prime Minister finds

himself compelled to distribute all his salaried offices in the

House upon whose support the Ministry mainly depends.

The Commonwealth Cabinet has always contained two

honorary- or non-official members, and the practice may be

be expected to form a regular feature in the Common-

wealth.- One of the honorary Ministers receives the

dignified title of Vice-President of the Federal Executive

Council.

The successive steps taken upon the inauguration of the

Commonwealth are interesting as illustrating the relation

of the various authorities. By virtue of the Royal Pro-

clamation of ITtli September 1900, the federating Colonies

were united in a Federal Commonwealth on 1st January

'Tliey must be qualified. Mr. Ueakin on forming his Ministry in June,

1909, became Prime Minister without assuming any administrative office.

-In some Colonies, tlie honorary members, besides representing the

Ministry in the Upper House, often assist from time to time in the work of

Departments where there is heavy pressure upon a Minister, and particu-

larly in the Department of the Prime Minister, or in any other in which

the parliamentary duties are specially onerous.
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1901 ; and under sec. iii. of tlie Act the Queen had on 29th

October 1900 constituted the office of Governor-General and

Commander-in-Chief and had appointed the Earl of Hope-

toun thereto. On 1st January 1901, the Royal Proclama-

tion was read at Sydney, the Governor-General took the

prescribed oaths, and thereupon made proclamation that

he had assumed the office. The next step was the constitu-

tion of the Federal Executive Council, which consisted of

nine gentlemen who were to form the first Cabinet. Then

the Governor-General proceeded " with the advice of the

Federal Executive Council " to establish the following

Departments of State, viz. :

—

The Department of External Affairs.

The Attorney-General's Department.

The Department of Home Affairs.

The Department of the Treasury.

The Department of Trade and Customs.

The Department of Defence.

The Postmaster General's Department.

Finally, the Governor-General appointed seven members

of the Federal Executive Council to administer the Depart-

ments respectively allotted to them.^ In accordance with the

doctrine of ministerial responsibility all the notifications of

these executive Acts were signed by Sir Edmund Barton,

the gentleman who had successfully undertaken the task of

forming a Ministry. On tlie establishment of the Common-

wealth, the Departments of Customs and Excise in eacli

State became transferred to the Commonwealth ; and on

1st March under proclamations of 14th February and 25tli

February respectively, the Departments of the public service

in the States " posts, telegraphs and telephones," " naval

and military defence," passed under Federal authority.

*See Commonwealth of AwtraHa Qazelte, No. 1, Ist January, 1901.
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CHAPTER V.

THE ORGANIZATION OF COMMONWEALTH
ADMINISTRATION.

The general nature of the departments of State is indicated

by their titles.^

The Department of External Affairs was described

by the Prime Minister (Sir Edmund Barton) in 1901^ as

embracing immigration and emigration, the influx of

criminals, the relations with England, communications with

the Governor-General and the several States, the Executive

Council and the officers of Parliament. Some of these

matters hardly fall under the title of the Department, but

their presence is accounted for by the fact that the Depart-

ment was organized in the first in.stance in view of its

assumption by the Prime Minister. It has, in fact, been

presided over by the Prime Ministers in four of the seven

Commonwealth Governments ; in the two Labour Ministries

the Prime Minister has taken the office of Treasurer, and Mr.

Deakin (1909) is Prime Minister " without a portfolio."^ To

the matters enumerated by Sir Edmund Barton we may add

the relations between the Commonwealth Government and

*A tabular statement of the principal matters under the control of the

several Departments will be found in the Gommonweallh Official Year Book,

1901-8, p. 970.

-The Melbourne Age, 18th January, 1901.

"Usage has established the term " Frinie Minister," as the title of the

First Minister of the Commonwealth, and "Premier" as that of the First

Minister of the State.
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its representative in England, the Government of Papua,

the Mail Services to the Pacific Islands, and such matters as

are undertaken by arrangement with countries outside Aus-

tralia, e.g., the investigation of tropical diseases, the cost of

which appears on the estimates of this Department.

The Treasury discharges the functions ordinarily asso-

ciated with that office. Technically, the Auditor-General

and his staff' belong to the Department. Actually, of course,

much of their work consists in diecking the Department,

and they have an independent position as explained in con-

nection wuth the system of issue and audit.

The Department of Home Affairs corresponds with no

specific head of federal authority, and so constitutes a sort

of " omnibus " Department. In the speech already referred

to, the Prime Minister stated that the matters committed to

the administration of the Department would include public

works, the question of the federal capital, the Inter-State

Commission, federal elections, public service regulations,

old-age pensions, and the acquisition and construction of

railways where the States concerned have given their con-

sent. The last of these subjects has not yet advanced to

the stage of administration, and the course of administra-

tive organization points to the Department of Trade and

Customs as that which is likely to be concerned with the

Inter-State Commission whenever it is constituted. Old-

age pensions are administered by the Treasury. But the

administration of the Electoral Acts, of the Public Service

Acts, census and statistics, meteorology, and the Lands (for

public purposes) Acquisition Act belongs to the Minister

of Home Affairs, as well as the general control of public

works.

The Department of the Attorney-General includes

the advising of the Government, the drafting of Govern-

ment bills, and the promulgation of Acts of Parliament and
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statutory rules, and the editing of the official collections in

which they are contained, the conduct, through the sub-

department of the Crown Solicitor, of legal proceedings to

which the Commonwealth is a party, and such administrative

matters as arise in relation to the Commonwealth judiciary,

including the Court of Conciliation and Arbitration.

The Department of Trade and Customs, in addition to

the administration of the Customs and Excise laws, under-

takes patents, trade-marks, copyright and designs, and

quarantine. Acts relating to Trade and Commerce, includ-

ing navigation and shipping, fall to the Department, and

important powers are granted to the Minister under the

Australian Irulustries Preservation Acts 1906 and 1907.

The Department co-operates with the Department of Ex-

ternal Affairs in executing the immigration laws. Some

questions arise as to the extent of the powers for the

administration of laws rela-ting to commerce which may be

committed to the Department or its officers, having regard

to the provision made by the Constitution for an Interstate

Commission (sec. 101y
The Postmaster-General's Department administers the

law relating to postal, telegraph and telephone services, of

which the chief is the Post and Telegraph Act 1901.

The Department of Defence has the administration of

the Defence Acts 1903-4. The most important fact to be

noticed in connection with this Department is that the

whole naval and military organization of the Common-

wealth is a matter to be undertaken by the Ministry, which

is responsible therefor to Parliament. It is important that

this should be realized, first, because there has been a good

deal of misconception in the Colonies as to the relation of

the control of the forces to responsible government, and

'On this subject, see Huddart Parker v. Moorhead ; Apphton v. Moor-

head, (1909) C.L.R.
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secondly, because the terms of tlie Constitution expressly

vesting the command in the Governor-General (sec. 68)

might be cited in confirmation of this misconception.^

In England the King gave up the personal command of

the army upon the establishment of the office of General

Commanding in Chief in 1793. In the Colonies, however,

the civil and military government have nominally remained

in the hands of one person, for the Governor's Commission

has designated him Commander-in-Chief or Captain-General

in the possession. For this there are several reasons. In

the first place—and this is true of several of the Australian

Colonies—the military command has often preceded tlie

civil government, and it was but gradually that the govern-

ment passed out of the military to the civil state. In the

second place, even in Colonies which have reached an ad-

vanced stage of self-government in civil matters, defence

has been regarded as in the main an Imperial affair ; and

notwithstanding the general withdrawal of the Imperial

forces from the self-governing Colonies, the local forces

which have been raised and maintained by the Colonies

have generally been under the immediate direction of

Imperial officers, who for many reasons were disposed to

regard themselves as outside the scope of the local

government of the Colony. Even Chief Justice Higin-

botham, above all others the champion of independence

in local affairs, treated the control of Her Majesty's

military and naval forces as a matter in which the Gov-

ernor was bound to obey instructions given to him by

the Crown directly or through the Secretary of State.

In all these circumstances, it was natural that there should

be not a little friction. The Governor's own position is

defined by the Colonial Office Regulations.^ Though bearing

'See preceding chapter.

"Chapter II., sec. ii.
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the title of Captain-General or Commander-in-Chief, he

is not, without special appointment from Her Majesty,

invested with the command of Her Majesty's Regular

Forces in the Colony, and in the event of the Colony

being inv^aded, the officer in command of Her Majesty's

land forces assumes entire military command over the

forces. Most of tlie difficulties that have arisen are de-

scribed by Mr. Todd in Parliamentary Govemment in the

Colonies, chapter xii., "Imperial Dominion exerciseable over

self-governing Colonies: in naval and militarj'- matters."^

The most important of these questions has been as to the

right of communication on military affairs between the

Governor and the officer commanding the forces, without

the intervention of the Colonial Minister of Defence. The

principle is now generally recognized that the forces locally

raised and maintained are, in the words of Sir Henry

Parkes, as much subject to the responsible government of

the Colony as any other branch of the public service. The

provision of sec. 68 of tlie Commonwealth Constitution,

vesting the command in chief of the naval and military

forces of the Commonwealth in the Governor-General as

the Queen's representative, is intended to carry out these

principles, and in no way points to the exercise of indepen-

dent powers.^ The whole military and naval organization

of the Commonwealth is a matter to be undertaken by the

Ministry, -which is responsible therefor to the Parliament.

In this organization there must be some division of func-

tions between military and civil officers; and if a reasonable

standard of efficiency is to be maintained, appointments,

promotions, dismissals, and discipline must be treated as

^See also Chapter IV., p. 135.

-The first General Order of the Commander-in-Chief in the Common-
wealth was issued in connexion with tlie inauguration of the Common-
wealth, and was addressed to the Minister of State for Defence, directing

him to inform the Major-General commanding the forces, &c.
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non-political matters. But this organization is subordinate

to the cardinal principle of ministerial responsibility ; and

the question of the limits within which Parliamentary con-

trol is legitimate in matters of administration is not peculiar

to the subject of defence.

A consideration in detail of the internal organization of

the several Departments lies beyond the scope of this work
;

but something may be said about the organization of the

administration generally. This in the Commonwealth, as in

the several States, is provided for by Statutes and Regula-

tions issued thereunder. It is therefore a part of the law,

cognizable by the Courts, and not as in England a mere

matter of administrative regulation giving rise to no legal

relations.

The Commonwealth Public Service Act 1902 provides

that each of the Departments of State shall have a per-

manent head, who is called the Secretary to the Depart-

ment, except in the case of the Customs, where he is called

the Comptroller-General. The permanent head is " respon-

sible for its general working and for all the business

thereof," and advises the Minister of the Department in all

matters relating thereto.^ Various powers of supervision

and control are committed to him by Statute and Regula-

tions in respect to the officers of his Department and their

work.- The Comptroller-General of Customs differs from

the other permanent heads in more than name, for he is an

officer charged as persona designata, with various dis-

cretionary powers under the Customs and Excise Acts,

and with very iinportant powers under the Australian

IndustHes Preservation Acts 1906-7.

In spite of the general description of permanent heads

their actual functions must vary considerably with the

>Sec. 12 and Schedule 2.

«Sec. 12.
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Department and the character of its work. Where there

is a large amount of routine and detailed work in a

Department, with a large staff of officers throughout the

Commonwealth (as in the case of the Customs and Postal

Departments), and where the Commonwealth was the suc-

cessor to State Administratons, it has been found convenient

to retain the States as units of administration, and to estab-

lish chief officers for each State who exercise there the

ordinary functions of a permanent head. This is specifically

provided for by the Customs Act 1901, sec. 8 (Collector of

Customs), and the Post and Telegraph Act 1901, sec. 7

(Deputy Postmaster-General). In such a case the relations

of the central staff to the State staff may not be very clearly

defined, and the pending inquiry by the Postal Commission

appears to indicate that in that Department there is some

friction between the two. In the Defence, Home and

Treasury Departments, also, the States are, for certain

purposes, treated as distinct units of administration. In

Defence, the primary distinction is, of course, between the

civil staff and the military and naval. Here, as wherever

the work of a Department is mainly professional and expert,

the non-professional permanent head can hardly be very

active in determining policy, while the execution of plans

must in the main lie in professional hands. The advisory

function in the Commonwealth mainly belongs to the Coun-

cil of Defence ; there are separate Boards of Administration

for the Army and the Navy ;^ and the forces themselves

are respectively under the direction of an Inspector-General

and a Director. The principal civil administration and the

headquarters staff are at the seat of Government, while the

^Defence Acts 1903-4, sec. 28. See generally, Report on the Department

of Defence, from 1st March, 1901, to 30th June, 1906. Commonwealth P.P.

1906, vol. ii., No. 79.
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several States are constituted Military Districts under a

Commandant.

The miscellaneous matters collected within the Depart-

ment of Home Affairs require different systems of adminis-

tration, according to their nature. The Commonwealth

Electoral Acts constitute what is practically a sub-depart-

ment with its own oi'ganization under a Chief Electoral

Officer for the Commonwealth, and for each State there is a

Commonwealth Electoral Officer, who is the principal elec-

toral officer for that State.^ The Public Service Acts are in

the same position, as will be seen—they are administered

by an independent Public Service Commissioner, assisted

by a staff of inspectors. Census and Statistics, again, is a

technical subject forming a separate branch of work under

the Commonwealth Statistician f the same is true of Meteor-

ology, which is under the direction of the Commonwealth

Meteorologist.^

In the case of the Treasury, the Auditor-General forms a

distinct sub-department acting as a check and control upon

the Treasury itself as well as upon other Departments. He
has power to appoint State deputies. The administration

of the Invalid and Old-age Pensions Act 1908 is under

the immediate control of a Commissioner of Pensions,* with

Deputy Commissioners for each State. In the main, how-

ever, the work of the Department is under the immediate

direction of the permanent head, who as the principal

financial adviser of the Minister has peculiarly responsible

and important duties.

In the Attorney-General's Department' the administrative

^ Gommonwealth Electoral Acta 1902-1905, sees. 5 and 6.

^Census and Statistics Act 1905.

''Meteorology Act 1906.

*In the Brst instance, the Secretary to the Treasury has been appointed

Commissioner.
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work is comparatively small, and the permanent head, in

addition to his duties in administration, acts as a legal

adviser to the Government and as Parliamentary Draughts-

man. It must be remembered that in Australia, unlike

England, the Attorney-General is a member of the Cabinet,

so that the office may be filled by reference to political rather

than professional qualifications. It is, therefore, the more

important that there should be a permanent official of high

legal qualification, a necessity which has been recognized in

some of the Colonies by the appointment of a Solicitor-

General as a non-political and permanent officer.

The work of the Department of External Affairs is

primarily political rather than administrative, so that the

responsibility of the political head is more personal and

less purely official than in other Departments, where the

Minister can hardly be expected to have an intimate know-

ledge of extensive and intricate details.

Collection and Issue of Public Money : Audit of

Public Accounts.—One of the first Acts of the Parliament

of the Commonwealth was, under the power given by

sec. 97 of the Constitution, to provide machinery for the

collection, custody and issue of Commonwealth money.

Legislation of this kind has more than one purpose. It

serves to secure the constitutional responsibility of tlie

Executive to Parliament by preventing the expenditure of

money upon objects not sanctioned by Parliament. It pre-

vents leakages whether in collection or expenditure ; it

prevents the interception of public moneys on the way to

the Treasury ; it secures that money voted for a particular

purpose shall be issued only for that purpose, and, being so

issued, spent on that purpose—that it does not stick any-

where. In short, " there should be a real control which will

follow the money from its collection from the taxpayer

until the final appropriation of it in payment of the public
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creditor " (Sir G. C. Lewis's Memorandum on Financial

Control, Appendix to Report of Select Committee on Public

Moneys 1857—Sess. Papers, No. 54, Sess. 2, 1857). Tlie

machinery should be devised so as to promote efficiency and

economy in the management of public business, while the

public accounts should be in such a form as to make it

possible to know, with ordinary care and intelligence, the

real state of the finances at all times. The Constitution

lays down the leading principles that all moneys or revenues

of the Commonwealth shall form one Consolidated Revenue

Fund (sec. 81), and that no money shall be drawn from the

Treasury except under appropriation made by law (sec.

83). In the English system and in the systems already at

work in the several States, the Commonwealth Parliament

had models ready to hand, and the Audit Act 190P follows

familiar lines.

The scheme of the Act of 1901 required that all money

received on behalf of the Commonwealth should be paid

immediately and without deduction into " The Common-
wealth Public Account," an account opened at such bank or

banks as the Treasurer might direct. In one case only

—

that of the Money Order business of the Post Office—was

this principle departed from; and a "Money Order Account"

was established which might be operated on by the Post-

master-General, or any other person authorized by him, for

the purposes of the money order business. Even in this

case the Postmaster-General was required at the end of each

month, or oftener if need be, to pay in to The Common-
wealth Public Account all money received as revenue (sec.

26). The system, however, proved inconvenient in practice,

and important modifications were introduced by the Audit

Act 1906, That Act (sec. 13) provides that a number of

>Amended by the Audit Act 1906, the Acts now beiug printed and cited

together as the Audit Acts 1901-1906.
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scheduled accounts, which are in the nature of "trading

accounts,"^ should be separated as " Trust Accounts " from

the Consolidated Revenue, and to them respectively should

be paid

—

(a) all money appropriated by law for the purpose

thereof
;
(b) all money received from the sale to any person

or Commonwealth Department of any articles purchased or

produced, or for work paid for, with money standing to the

credit of the account
;
(c) all money paid by any person for

the purpose of the account ; and (d) pay due to a member

of the militia force and unclaimed in the hands of an

accounting officer for three months. It is provided that

money standing to the credit of any Trust Account may be

expended for the purposes of the account; while in the case

of the Money Order Account it is provided that it may be

used for the receipt or payment of any public moneys (sec.

5). Further, the Treasurer is given power to establisli

additional Trust Accounts and to define the purposes for

which they are established (sec. 13). All moneys in any

Trust Account are to be deemed to be money standing to

the credit of the Trust Fund.

The Trust Fund is one of the three funds into which the

original Act separated the accounts at the Treasury. As

originally defined, it consists of money held by the Common-
wealth for or on account of or for the use or benefit of any

person (sec. 27). All money remaining unclaimed in the

Trust Fund for six years falls into the Consolidated Revenue

Fund, and the claim thereto is determined, subject to a

power in the Government in its discretion to pay any lapsed

claim (sec. 30).

The Loan Fund consists of all moneys raised by way of

loan on the public credit of the Commonwealth, and placed

to the credit of the Loan Account (sec. 55).

The detailed provisions of the Act concerning the collec-

^E.g., see Government Gazette, 31st January, 1902.
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tion and banking of public money (sees. 20-23), the receipts

and statements to be forwarded to the Treasurer (sec. 24),

and the Auditor-General (sec. 25), are made applicable to

the Trust Fund (sees. 27 and 61 (2) ), and the Loan Fund

(sec. 59 (2) ), as well as to the Consolidated Revenue Fund.

They are supplemented by Regulations issued by the

Governor-General in Council.

From the collection and keeping of the money of the

Commonwealth, we come to its appropriation and issue.

The provision of the Constitution that no money shall be

drawn from the Treasury except under appropriation made

by law (sec. 83) has been already referred to.

As to the Loan Fund, the Audit Act (sec. 57) provides

that no money standing to the credit thereof shall be ex-

pended save under the authority of an Act of Parliament

showing the nature of the proposed work or other object of

the proposed expenditure, and the amount of the proposed

expenditure in each case, and the total amount proposed to

be expended for such work or object. From the Trust Fund

no money may be expended except for the purposes of such

fund or under the authority of an Act (sec. 61).

The mode of operating upon the Public Account is pre-

scribed by the Audit Act, sees. 31-37, and is made applic-

able also to the Loan Fund (sec. 59 (1) ) and the Trust

Fund (sec. 62 (1) ). After declaring that no money shall be

issued except in the manner provided (sec. 31), the Act

introduces us to the first of the important functions cast

upon the Auditor-General. The Treasurer (sec. 32) pre-

pares statements of money required for transmission to the

Auditor-General, whose duty it is before countersigning the

instrument to " ascertain that the sums therein mentioned

are legally available for and applicable to the services or

purposes mentioned in such instrument." If satisfied, he

countersigns the instrument, and returns it to the Treasurer,
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who then submits it to the Governor-General for his signa-

ture. When signed by the Governor-General the ipstru-

ment becomes the warrant for the issue by the Treasurer of

drafts and cheques on the Public Account in the Banks

for the several services or purposes (sees. 32, 33). If the

Auditor-General is not satisfied, he returns the instrument

with a statement of the sums not found by him to be legally

available, together with the grounds for his decision. These

provisions are followed by detailed arrangements as to the

mode of certifying and paying public accounts.^ Sec. 36

contains the important provision that every appropriation

made out of the Consolidated Revenue Fund for the service

of any financial year shall " cease to have any effect for any

purpose at the close of that year, and any balance of the

moneys so appropriated w^hich shall then be unexpended

shall lapse." If the unexpended balance is required for

the service in question, it must be again voted by Parlia-

ment as part of the next year's appropriation. An express

exception is made in favour of the pay of members of the

Militia forces (sec. 36 (1) ), and practically a great inroad is

made upon the " cash system " by the establishment of

Trust Accounts under the Audit Act 1906 and the power

to the Federal Treasurer " to establish additional Trust

Accounts and define the purposes for which they are

established."^

Some flexibility of the specific appropriations is provided

for by sees. 36b, 36c, and 37, of which the last, authorizing

the alteration of the proportions assigned to particular items

in any subdivision of the annual supplies, forbids the appli-

cation of the power so as to augment or add to any salary

or wages. By sec. 36a expenditure in excess of specific

appropriations or not specifically provided for by appropria-

^See further Regulations, Government Gazette, 24th January, 1902.

'Atidit Acts 1901-6, sec. 62a.
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tion, may be charged to such heads as the Treasurer may

direct, provided that the total expenditure so charged in

any financial year after deduction of amounts of repay-

ments and transfers to heads for which specific appropria-

tion exists, shall not exceed the amount appropriated for

that year under the head " Advance to the Treasurer."

There remains the function of inspecting and auditing

the Commonwealth accounts, which is committed to the

Auditor-General. This official, who must not be a member

of the Executive Council or of tlie Parliament of the Com-

monwealth or any State (sec. 5), holds office during good

behaviour and may not be removed therefrom except upon

an address from both Houses of Parliament (sec. 7). In

certain contingencies, however, lie is deemed to have vacated

his office (sec. 5 (2) ), and the Governor-Genei'al has a care-

fully guarded power of suspension (sees. 7 (2) and (3) ).

His salary is fixed by the Act at £1,000, which is thereby

permanently appropriated for the purpose (sec. 4).

Here there are three operations to be regarded. In the first

place, there is provision for an inspection and detailed audit

of the books and accounts of all persons having control of

public moneys (sec. 45), and this extends to reporting to the

Treasurer on the circumstances of departmental contracts

and the sufficiency or excess of public stores. This function

is carried out by persons ^.ppointed by the Auditor-General

(sec. 11), who are in fact assigned to the several larger

Departments of the Commonwealth to make a daily audit

of their accounts.^

In the second place, there is proceeding continuously

tlirough the year an independent audit in the Auditor-

'Generai's office. For this purpose, all persons charged with

receiving (sec. 35), or disbursing (sec. 39), Commonwealth

moneys are required to send a statement monthly, verified

> Treasurer's Statement, P.D. 1901, p. 1249.
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by statutory declaration, to the Auditor-General. Banks at

which the Commonwealth Public Account is kept must

send, as required by the Treasurer, a " Bank Sheet " to the

Treasurer and to the Auditor-General (sec. 38). The

Treasurer is required to keep a " Cash Book," and to fur-

nish daily a " Cash Sheet " to the Auditor-General (sec. 40).

The Auditor-General, having then the several statements,

accounts and vouchers before him, proceeds to audit, a

function which includes the important duty of determininor

whether the forms of issue and payment have been duly

complied with, and whether the money issued has been

spent on purposes for which it was legally available (sec. 41).

If the Auditor-General is satisfied that the accounts are

correct, and that the law has been complied with, he grants

an acquittance to the Treasurer (sec. 42 (1) ). If not,

he must surcharge the Treasurer (sec. 42 (2)), who in turn

surcharges any defaulting officer concerned (sec. 43), and

takes such steps as are necessary to recover the money in

question. The officer is given a right to appeal to the

Governor-General, who may make such order directing the

relief of the officer as may appear to be just and reasonable

(sec. 44).

Finally, the Act requires the publication of periodical

statements for the information of the public and of the

Parliament. Every quarter the Treasurer must publish

in the Gazette a statement in detail of tlie receipts and

expenditure of the Consolidated Revenue, Trust and Loan

Funds, with a comparative statement for the corresponding

period of the preceding year (sec. 49) ; and must annually

prepare and transmit to the Auditor-General a statement

of all receipts and expenditure from the several Funds, the

expenditure to be set out in the case of the Consolidated

Revenue Fund according to the classification adopted in the

appropriation (sec. 50). The Treasurer's annual statement
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forms the principal material upon which is based the report

wliich the Auditor-General is required to present annually

to both Houses of the Parliament (sees. 51-53)—a signifi-

cant provision recognizing that in matters of finance the

Senate fills a different position from the House of Lords or

Legislative Councils.

We have thus outlined the system from the collection of

revenue to the report to the Parliament upon its expendi-

ture, which at present is the final stage of the matter. As

yet the Commonwealth Parliament has not followed the

example of the House of Commons and some of the State

Legislative Assemblies, in appointing a Committee of Public

Accounts.

The Organization of the Public Service, as distin-

guislied from that of the administration of the departments,

must be briefly considered. The question of departmental

services, as against a single public service the members of

which pass in course of promotion from one Department to

another as vacancies occur, has long been settled in Aus-

tralia in favour of the latter system. This, then, is the

plan adopted in the ComTnonwealth Public Service Act

1902, for, as has been already noticed, the Commonwealth

followed the example of the Colonies in putting the regula-

tion of its servants upon a statutory basis. The principle

suft'ers certain necessary modifications ; for instance, the

members of the naval and military forces constitute dis-

tinct services governed by their own rules, and the Act

generally is declared not to apply to classes of persons

enumerated in sec. 3 of the Act, which include officers to

whom " on the recommendation of and for special reasons

assigned by the Commissioner the Governor-General de-

clares that the Act sliall not apply."

The service is divided into four divisions

—

Adminiat'ra-

tive, consisting of the permanent heads and "chief officers
'*
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of departments, with such persons as the Governor-General

on the recommendation of the Public Service Commissioner

directs to be included in the Division ;^ Professional, con-

sisting of persons whose work involves special skill or tech-

nical knowledge " usually acquired in some profession or

occupation different from the ordinary routine of the Public

Service," and whose offices are directed to be included in the

Division; Clerical) and General, the last including all

persons in the Public Service who are not placed in one of

the other Divisions.

Appointments are made to the Professional, Clerical and

General Divisions after examination, " designed to test the

efficiency and aptitude of candidates for employment in such

several Divisions," and it is specially directed that the

educational examination for the General Division is to be of

"an elementary or rudimentary character."^ The Clerical

Division consists of five classes, of which four have five

sub-divisions and the fifth or lowest, six f and all appoint-

ments to that Division are made to the lowest sub-division

of the lowest class. In the fourth and all higher classes,

no person may be promoted except to the next sub-

division above that in which he is serving, and must serve

in any sub-division twelve months before further pro-

motion.* Promotion from class to class is made only as

vacancies arise ; sub-divisional promotion is irrespective of

vacancies.^ But these provisions are subject to an important

qualification whereby on the report of the Permanent Head

of a Department, and the recommendation of the Commis-

*Xhere was some friction between the Commissioner and the Postmaster-

(jeneral in respect of the proposed inclusion of the Assistant-Secretary to

the Post Office in this Division—see P.P.

-Sec. 28.

=Sec. 19 and Third Schedule.

*Sec 23.

"lb.
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sioner, and the approval of the Governor-General, an officer

may be promoted from one class to the next higher class,

although he has not served a year in each sub-division ^—

a

provision which, properly administered, may do something

to combine, in the words of Mr. Deakin, " statutory control

with an infusion of something of the spirit and energy of

private business affairs."^ The principle of promotion is very

carefully stated so as to avoid two evils which have been

common in colonial administration. The first of these is

regard to mere seniority, combined with absence of mis-

conduct, the second that of the transfer of officers on the

ground of seniority to a Department with the work of

which they were unfamiliar. It is accordingly provided

that on a vacancy in any Department, an appointment may
be made from among the officers of the Department, regard

being had to relative efficiency, and in case of equal efficiency

and then only, seniority is to be regarded f while if an

appointment from some other Department would appear to

lead to a better performance of the work, recourse may be

had to properly qualified officers of other Departments, with

the same regard to efficiency and seniority.* Efficiency is

defined as " special qualifications and aptitude for the dis-

charge of the duties of the office to be filled, together with

merit and good and diligent conduct."^

The road to promotion to the highest offices in the service

is thus open to all public servants, and normally no appoint-

ment can be made even in the Professional or Administrative

Divisions except in the way of regular promotion.® But if

it appear that there is no person available in the public

* Parliamentary Debates 1901, p. 1298.

'See. 42. See also sec. 44 (I).

Sec. 42.

"lb.

•Seo. 31.
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service as capable of filling the vacant position in these

Departments as some person outside the service, the outsider

may be appointed. This is a wide discretionary power, for

it means nothing: less than that in determinincr who is the

fittest person for such a position, the authorities have as

unrestricted a field of choice as a private employer. It is,

however, carefully guarded—there must be a report from

the permanent head, a certificate and recommendation from

the Commissioner, and as the appointment is made by the

Governor-General, Cabinet approval also is required ; while

all the papers have, in such a case, to be laid before

Parliament.^

In the making of appointments and promotions, experi-

ence has indicated pretty clearly the objects to be kept in

view and the danger to be avoided. The several Depart-

ments must be provided with a sufficient number of capable

officers ; therefore those primarily responsible for the

administration of the Department must be able to make

their needs heard. But there is a well-known tendency of

Departments—not in Australia only—due to various causes,

to take a rather excessive view of their needs, or, at any

rate, a reluctance to admit the necessity for a diminution of

their staff"; while the evils of "patronage" where the

political head has a free hand in appointments are even

more notorious. Experience also shows that in the long run

efficiency suffers from the prevalence of discontent amongst

officers, so that care must be taken to offer hopes of advance-

ment and not to disappoint reasonable expectations. But
" seniority " alone is a very poor assurance of efficiency.

" Merit," then, must be regarded ; but merit, on the one

hand, must not be allowed to become simply absence of

offence ; on the other, it must not be merely another name

for influence and favouritism.

^Sec. 31.
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These are the conditions which govern the provisions of

the Act as to the arrangement of the staff. The permanent

head, who is acquainted with the needs of his Department

and the capacity of officers, reports to the Public Service

Commissioner, who inquires and satisfies himself as to the

work, the officer, and the necessity for the office, and has

the further advantage of a knowledge of all the Depart-

ments, so that he has standards for comparison. The

Commissioner then makes his recommendation to " the

Governor-General," which gives the political head of the

Department concerned an opportunity of considering the

decision and laying before the Cabinet any objections he

may have. The Ministry may reject the Commissioner's

nominee for any office, whereupon the Commissioner has

to make another recommendation. But in all cases where

the nomination is rejected, the reasons therefor are forth-

with to be laid before Parliament (sec. 44 (3) ).

The salaries of all officers except those who are intended

to be independent of Ministers—the Judges, the Auditor-

General, and the Commonwealth Public Commissioner and

his Inspectors—are appropriated annually by Parliament.

But the salaries of the several classes and subdivisions of

the Clerical Division are fixed by a Schedule to the Public

Sendee Aet and range from £40 to £600. An important

provision applicable to the Clerical and General Divisions

declares that every person in such Divisions who has served

for three years and is 21 years of age shall receive not less

tlian £110 a year,^ subject, in the case of the Clerical Divi-

sion, to passing a prescribed examination to show that he is

capable of performing the work of an office to which such

a salary is attached. The provision, like the rest of the

Act, applies to women as well as men, and is a demonstra-

tion of the State's function as model employer. If its

»Sec8. 21 and 25.
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object be, as has been represented, to encourage young men
in the service to marry, that may be counteracted by its

influence on young women, who are required to leave the

service on marriage.

The remuneration of the Professional and General Divisions

is prescribed by regulation, while the salaries of the Admin-

istrative Division are not fixed, but are such as are provided

in the Appropriation Act, an invidious distinction which

exposes the permanent heads to Parliamentary criticism and

attack, and encourages the notion that they share the political

responsibility of their chiefs.

No pensions are paid to officers, and consequently the

provision that " every officer having attained the age of 60

years shall be entitled to retire " does not confer any highly

valued privilege. Between 60 and 65 he may be called on

to retire, and at 65 he must retire, but may upon the advice

of the Commissioner be retained for 12 months. In place

of pensions, all public servants are required to insure their

lives for an amount which increases with the increments to

their salaries.

In general the duties of public servants are governed by

the Regulations issued by the Governor-General in Council,

of which the principal are those contained in the Govern-

ment Gazette, December 23rd, 1902. In regard to them the

only matter which appears to call for special notice is the

provision relating to the political activity of the public

servants. By the Original Regulations^ " officers are ex-

pressly forbidden to publicly discuss or in any way promote

political movements. They are further forbidden to use for

political purposes information gained by them in the course

of duty."^ This was repealed by the Labour Ministry in

^Regulation 41.

^This prohibition was interpreted as applicable to State as well as Com-
monwealth politics.
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1909,^ and in place of it a new Regulation was promulgated,

whereby

(a) "An officer shall not publicly comment on the admin-

istration of any Department of the Commonwealth : or

(6) Use for any purpose other than the discharge of his

official duties information gained by or conveyed to him

through his connexion with the Public Service."

The result is, therefore, that Commonwealth officers may,

subject to these qualifications, take the most active part in

Commonwealth politics, and may even be accepted candidates

for Parliament, though they must resign before nomination.^

So far as taking part in State politics is concerned, they are

without restriction.

This new departure is sharply contrasted with the action

of the State Parliament in Victoria in 1903,^ which was so

far impressed with the danger of the political activity of

public servants as to segregate them in special constituencies.

.That enactment was repealed in 1906.* The varying policy

fjon this subject indicates the important part which the

public service vote plays in Australia, and does not augur

rell for the success of an experiment in a Government

rhich contains such a large number of officers as the

[Customs, Post Office and Defence Services.

The discipline of the service is governed by the Act and

regulations. Minor offences may be dealt with by the Chief

Officer by way of reprimand. More serious offences are the

subject of a charge before a Board of Inquiry which

investigates the facts and reports. The officer may be

represented by counsel, and the inquiry may be in public or

private. When the charge is proved, the case is according

* Statutory Regulations, No. 6 of 1909.

"Constitution, sec. 44.

"The Constitution, 1903.

Act No. 2075.
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to its nature the subject of fine or loss of leave imposed by

the permanent head, reduction by the Commissioner, or dis-

missal by the Governor-General. The Board of Inquiry

consists of three persons of whom one is the elected repre-

sentative of the Division of the service to which the officer

belongs for that State in which he is serving.

The statutory regulation of a service creates rights in

public servants which have frequently been and are a

source of embarrassment to the Government in its adminis-

tration. The most important variation of the common

law lies in the fact that public servants have a legal

tenure, so that their services may not be dispensed with at

will, and that, whether as matters of contract or otherwise

the salaries appointed to them constitute money claims

which can be pursued in the Courts. In the case of the

defence forces, however, the Defence Act 1903^ expressly

declares that no engagement or promotion of any person

shall constitute a civil contract ; but a person may on ceasing

to be a member of the forces recover by suit any moneys

due to him under his engagement. Even in the civil service

officers in excess of public requirements may be called on to

retire^ ; but it may be taken that such a power must be

exercised hond fide and not as a means of avoiding the steps

to be taken before an officer can be dismissed for misconduct.

For it is clear that no officer under the Public Service Act

may be dismissed or punished except for cause (which

includes incapacity—sec. 65), and after the observance of

procedure prescribed by law.

It remains to speak of the Public Service Commissioner,

upon whom lies the burden of administering the Act and

upon whose integrity, judgment, and courage depends, in

the main, the reconciliation of the various aims and interests

which meet in the organization and working of the service.

iSecs. 13 and 12. «Sec. 8.
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He is at once administrator, adviser, and critic, responsible

not merely or mainly to his political chief, but also to Par-

liament. For these reasons, security of tenure and of

salary are granted.^ But so much depends on the efficient

performance of his duties, and this again depends so much

on the personal qualities of the officer, which can only be

tested by experience, that his appointment is for a fixed

term of seven years and not for life. He is required to pre-

sent an annual report for submission to Parliament on the

condition and efficiency of the service, on his own pro-

ceedings and those of his Inspectors, with suggestions

for " improving the method of the working of the Public

Service and especially for ensuring efficiency and economy

therein in any Department or Subdivision thereof."^ In

this report he is charged, like the Auditor-General, with the

duty of calling attention to any breaches or evasions of the

law which may have come under his notice. His duties in

relation to appointments and promotions have been con-

sidered. He has a staff of inspectors who enjoy the same

tenure as himself, and through them he ascertains the nature,

value, and quality of the work of all officers. By this

means he is able to classify the work and the officers, and

to learn enough of the personal qualities of the individual

servants to guide him in dealing with appointments and

promotions. He is not, however, dependent solely on his

own staff; he may call on the Departments for reports and

may hold inquiries. In relation to the classification of

officers and the arrangement of work in the Department,

the duty of the Commissioner is to present recommenda-

tions and proposals to the Government; and ujion these a

special procedure is established. The Government may
proceed to give effect to them, or mp,y reject them. If they

are rejected, the Commissioner proceeds to a reconsideration

iSeoa. Sand 6. "Sec. II.
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of the matter with a view to further recommendations or

proposals, and a statement of the reasons for rejection must

be laid before Parliament.^ Finally, although the Act does

not require that the Regulations issued by the Governor-

General for the government of the service shall be on the

recommendation of the Commissioner or shall have his

approval—for as general regulations they are more legisla-

tive than are particular acts of administration, and therefore

more peculiarly within the political sphere of the Executive

which is immediately answerable to Parliament—they are,

no doubt, within the general provision which requires him

to submit reports as to matters requiring to be dealt with

by the Governor-General under the Act.^

iSecs. 8 and 9. ^Sec. 5.
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CHAPTER YI.

THE JUDICATURE.

Judicial power is an essential element in government and

the administration of laws. It follows that a Federal

Government which is to be capable of effectuating its

powers must have its own judicature ; it must not be

dependent solely upon the aid of authorities which are sub-

ject to another control. Further, in a composite government

with its inevitable conflicts, there must be some jurisdiction

capable of giving an uniform interpretation which shall be

final and supreme.

How these ends are to be secured forms one of the main

problems to be solved by the framers of federal constitu-

tions. In Canada, the Dominion Parliament has power to

establish and lias established at the head of the whole

judicature, a Supreme Court with appellate jurisdiction in

all matters, and has power to establish such Courts as it

pleases for the better administration of the laws of Canada

{British North AirieHca Act 1867, sec. 101), a power which

has been exercised in the establishment of some special

Courts. Further, .tliough the distinction between a Pro-

vincial Judicature and a Dominion Judicature is observed,

and the Provinces constitute, organize, and maintain the

Provincial Courts, the Dominion Government appoints, pays
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and, if necessary, removes, the Judges of the Courts of

the Provinces. Finally, it must be remembered that the

Dominion control over Provincial leg-islation and the errant

of exclusive power to Dominion and Province were devised

with a view to minimising occasions of conflict.

In the United States, consistently with the principle of

State autonomy, the States continued to organize their

judiciary and to control and appoint their judicial officers.

But the paramount objects of a due execution of the powers

of government, and uniformity in the interpretation and

operation of those powers and of the laws enacted in pur-

suance of them, are secured bj' the establishment of a

national judiciary. To attain the ends for which it exists,

this national judiciary ought, in the language of Story, to

possess powers co-extensive with the legislative department,

and must be so organized as to carry into complete effect all

the purposes of its establishment.^

The Commonwealth Constitution follows the example of

the United States, and, while preserving to the States their

own judiciary, provides a national judiciary for enforcing

and guarding the Commonwealth powers.

But the national judiciary in the United States and the

Commonwealth is not merely the auxiliary of the federal

Legislature and Executive. The Constitution may be

attacked from within as well as from without ; and it is

the dutj'' of the judiciary, within its own sphere of judicial

power, to uphold and maintain the Constitution against all

attack, as well from the Commonwealth Executive or Legis-

lature as from the States Governments.

The judicial power of the Commonwealth is the power to

adjudicate as an organ of the Commonwealth, and under

sec. 71 is vested in and can be exercised only (1) by a

Federal Supreme Court called the High Court of Australia,

^ Story, Constitution, sees. 1576-7.



THE JUDICATURE. 199

(2) by such other Federal Courts as the Parliament creates,

and (3) by such other Courts as it invests with federal

jurisdiction (sec. 71). The content of the judicial power is

measured out by the jurisdiction conferred or which Parlia-

ment may confer upon the High Court, and consists of

—

(a) the general appellate jurisdiction of the High Court

under sees. 73 and 74; (6) the jurisdiction over the specific

matters enumerated in sees. 75 and 76.

In the main, the distribution of the judicial power amongst

the judicial organs of the Commonwealth is controlled by

the Parliament under sees. 77, 78 and 79, and sec. 51 (xxxix.)

of the Constitution. Sec. 80 limits the powers of the Par-

liament by declaring that the trial on indictment of any

offence against any law of the Commonwealth shall be by

jury, and every such trial shall be held in the State where

the offence was committed. If the offence was not com-

mitted within any State, the trial is to be held at such place

as the Parliament prescribes.

The provisions of the Constitution relating to the judica-

ture are supplemented, and the distribution of jurisdiction

in the main effected, by the Judiciary Acts 1903-1907 and

the High Court Procedure Act 1903. But it must be

remembered that the High Court draws its existence from

the Constitution itself, and cannot be abolished by any

means short of an amendment of the Constitution, while it

has a jurisdiction both appellate and original granted

immediately by the Constitution itself (sees. 73, 74, 75).

The Judiciary Act^ declares the High Court to be a

superior Court of record,^ with the same power to punish

for contempts as is possessed by the Supreme Court of

Judicature in England.^ Its principal seat is at the seat of

*The details of these Acts are outside the scope of this work. They are

fully dealt witii in Quick and G room'b Judicial Power of the Comnwnicealth.

'^Judiciary Act 1903, sec. 4.

"Sec. 4.
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government,^ and its process runs, and its judgments and

orders have effect and may be executed, throughout the

Commonwealth.-

The Appointment, Tenure and Emoluments of Justices,

not of the High Court alone, but of all other Courts created

by the Parliament, are defined by sec. 72. These Justices

" shall be appointed by the Governor-General in Council "
;

" shall not be removed except by the Governor-General in

Council on an address from both Houses of the Parliament

in the same Session praying for such removal on the ground

of proved misbehaviour or incapacity " f and " shall receive

such remuneration as the Parliament may fix, but the

remuneration shall not be diminished during their continu-

ance in office."'* By the Judiciary Act 1903, the Justices of

the High Court ai-e appointed by Commission (sec. 4), and

every person so appointed must be or have been a practising

barrister or solicitor of tlie High Court or of the Supreme

Court of a State, of not less than five years standing (sec.

5). The salary of the Chief Justice is fixed at £3,500 a

year, and the salaries of the other Justices at £3,000 (sec.

47), and are charged upon and payable out of the Consoli-

dated Fund (sec. 48). The Constitution provides that the

Court shall consist of a Chief Justice and such number of

Justices, not less than two, as Parliament prescribes. The

Judiciary Act 1903 fixed the minimum number of Justices

allowed by the Constitution, but an Act of 1906 increased

the number by two.

The statutory provisions which in England secure the

^Sec. 24.

2Sec. 25.

^For a question on the interpretation of this provision, see a note in the

succeeding chapter.

^Assessment under an Income Tax Act is not a diminution of remunera-

tion : Cooper v. Commissioner of Income Tax, Queendand, 4 C.L.R. 1304,

1315-1317.
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independence of the Judges of the superior Courts have

been generally reproduced in the self-governing Colonies.

It may, indeed, be no longer necessary that they should

offer " a barrier to tlie despotism of the prince
;

" but the

political power which has passed from the throne is not

less likely to magnify itself in the hands of a Parliamentary

Executive or a legislative body. Against the abuse of

sovereign power no legal protection is possible, and, the

Imperial Parliament being supreme, the Judges in England

necessarily hold office and emoluments at the will of Parlia-

ment : the universal acknowledgment of the sovereignty

of Parliament is sufficient to prevent those conflicts of

authority which in the past have been the occasion of

attacks upon the bench.

In the Colonies, however, Legislatures are not supreme,

and " encroachments and oppressions " against the law may
not be unknown. In the early days of responsible govern-

ment in Australia, there were some sharp conflicts between

the popular chamber or the Parliamentary Executive, and

the Courts, and even between Parliament and the Courts,

in which it must be owned that it was not always the

Judges who carried away the honours of war. There was

a disposition on the part of some Judges, as there has been

on the part of the military authorities, to regard themselves

as standing outside the system of responsible government,

and as entitled in their official relations to communicate

with the Governor without the intervention of a Minister.

There was in South Australia what Sir Roundell Palmer

and Sir Robert Collier described as " an unfortunate dis-

position manifested upon the Bench to favour technical

objections against the validity of Acts of the Colonial

Legislature." And this ' unfortunate disposition " was

made by the Government and the Legislature the excuse

for the perpetuation of a Court of Appeals consisting prac-
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tically of tlie Executive Government, a tribunal the unfit-

ness of which called for strong remonstrance from the

Secretary of State. In Victoria, during the " deadlocks " of

1865 and 1867, the Courts were called on to adjudicate

upon the measures taken by the Government, with the

support of the Legislative Assembly, for carrying on the

government of the Colony without an Appropriatio7i Act
;

and in two cases decided against the validity of the Govern-

ment acts.^

It is not, therefore, an ideal arrangement which makes

the Judges of the Supreme Courts removable on the address

of the two Houses of Legislature. The power of removal

upon such address in some Colonies belongs to " Her

Majesty "
; in others, " to the Governor in Council." Where

the power is exerciseable by Her Majesty, it is upon the

advice of the Secretary of State, and it has been established

that " in dismissing a judge in compliance with addresses

from a local Legislature, and in conformity with that law,

the Queen is not performing a mere ministerial act, but

adopting a grave responsibility, which Her Majesty cannot

be advised to incur without satisfactory evidence that the

dismissal is proper."^ Where, on the other hand, the power

under the local law is in the Governor, he must act as in

other matters upon the advice of his Ministry, and there is-

no legal security that the occasion is a proper one for dis-

missal. It seems clear that in such a case, there is no power

to appeal to the Queen in Council.^

The provisions of the Commonwealth Constitution go

beyond those contained in any English or Colonial Act or in

the Constitution of the United States for protecting the

1(1865) Stevenson v. Beg., 2 W.W. & aB. (L.) 143 ; (1867) Alcock v. Fergie,

4 W.W. &c\B. (L.)285.

2 Case of Mr. Justice Booth by, Todd, 848.

"Secits, if the removal is under the powers of 22 Geo. III. c. 75.
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judiciary. As in the United States, the tenure and emolu-

ments of Judges of all federal Courts are protected by the

Constitution ; while the Constitution supplies a defect which

has been noticed in the American Constitution—it pre-

scribes the minimum number of Justices in the High Court.

The English and Colonial model gives no protection against

Parliament ; the power to remove on an address of both

Houses is in addition to the power to remove for misbe-

haviour. In the Commonwealth these independent powers

are interwoven—the Executive may remove only upon an

address, which is to be based on proof of the causes stated.^ "

Nevertheless, it is not less true of the Commonwealth

than of the United States that the judicial department does

not really have an independent existence with the legislative

and executive departments. That there is no legal process
j

for compelling the Governor-General in Council to proceed

[to the appointment of Judges is no more than may be said

of other powers and duties, notably the summoning of the

Parliament. But while there is the imperative necessity of

obtaining money or authority to spend money, to secure the

latter, there is not the same necessity for appointing Judges

or preserving the existence of Commonwealth Courts. The

Ministry of the day and the two Houses of the Parliament

would be practically the sole judges of what constituted

misbehaviour or incapacity, and when or how such misbe-

haviour or incapacity was " proved "
; their action would

not be subject to review in any Court of law, except

perhaps in a case where the procedure was flagrantly unjust.

Though a Judge may not be removed except as provided,

the Legislature may abolish Courts other than the High

Court, and there is nothing to protect the Judges from loss

'This stands us in the first edition. But the Commonwealth Constitution

served as a. model for the Transvaal (1906) and the Orange River Colony

(1907) (see Keith, Jiespoiiaible Government, p. 275), and the Draft South
African Constitution 1909, clause 101.
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of office upon such an event, and nothing to secure them

compensation ; the legal consequences of such an abolition

have been discussed in the United States on the action of

Jefferson in 1802.^ The Constitutional provision in relation

to judicial salaries applies in favour of the officer i-ather

than the office, and the provision for future Judges is

entirely within the discretion of the Executive and the

Parliament.

The decision of the Judicial Committee in Buckley v,

Edwards^ throws light upon the constitutional provisions

as to the appointment and tenure of Judges. An Imperial

Act (15 & 16 Vict. c. 72) appropriated a sum of money for

the salary of a Chief Justice and a puisne Judge in New
Zealand, and gave power to the General Assembly of New
Zealand to alter these appropriations by any Act or Acts,

provided that the salary of a Judge should not be diminished

during his continuance in office. An Act of New Zealand

—

The Swpreme Court Judges Act 1858—enacted that the

Supreme Court should consist of " a Chief Justice and sucli

other Judges as His Excellency in the name and on behalf

of Her Majesty shall from time to time appoint." Under

this power the Government appointed an additional Judge

for whom a salary had not been provided by Parliament.

Parliament refused to appoint a salary, and proceedings

were taken by quo warranto against the Judge. The

Judicial Committee said :

—
" It is manifest that the limita-

tion of the legislative power of the General Assembly was

designed to secure the independence of the Judges. It was

not to be in the power of the Colonial Parliament to affect

the salary of any Judge to his prejudice during his continu-

ance in office. But if the Executive could appoint a Judge

without a salary, and he needed to come to Parliament every

year for remuneration for his services, the proviso would be

^Story, 1633. ^l.R. (1892) A.C., 387.
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rendered practically ineffectual, and the end sought to be

gained would be defeated. It may well be doubted whether

this proviso does not by implication declare that no Judge

shall hereafter be appointed save with a salary provided by

law to which he shall be entitled during his continuance in

office, and his right to which could only be affected by that

action of the New Zealand Legislature which is excluded by

the Imperial Act." After such an intimation of opinion the

Executive Government is practically bound to submit to

Parliament a permanent appropriation of salary for a new

judgeship before the office is filled, and will act rightly in

refusing to make any judicial appointment without sucli

permanent provision. This was the principle acted upon

when the appointment of two additional Justices to the

High Court was preceded by a Parliamentary provision of

their salaries.
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CHAPTER VII.

FEDERAL JURISDICTION.

The Government of the Commonwealth is in all its depart-

ments primarily a government of limited and enumerated

powers ; the^eneral unenumerated powers belong to the

States. In the case of the judicial department, the general

appellate jurisdiction of the High Court is a notable excep-

tion from the special character of federal powers. But in

addition to this appellate jurisdiction of the High Court (to

be considered in the next chapter), there is a federal juris-

diction over certain maiters^specifically^nmnerated. As in

interpreting an Act of the Commonwealth Parliament the

first thing to be done is to ascertain that the subject of the

Act is one committed to the Parliament, so in invoking the

jurisdiction of the federal Courts it must be shown that the

cause is within the enumerated matters. In the United

States it is held that the federal judiciary has no common

law jurisdiction,^ and it must always appear that a case in

a federal Court is within its jurisdiction, the presumption is

against it until it is shown.^

'^Ex parte Bollman, 4 Cranch. 75.

^Godfrey v. Terry, 97 U.S. 17] ; Robertson v. Grease, 97 U.S. 646.
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The subjects of federal jurisdiction in the Constitution

closely follow the subjects of the judicial power of the

United States, though in many respects the political con-

dition of the Australian Colonies and the character of their

Courts was widely different from the state of things which

in America led to the inclusion of certain subjects in the

judicial power of the Central Government. In the great

case of Chishohn v. The State of Georgia} Mr. Justice

Iredell remarked, in terms which have had the approval of

Story, that " the judicial power of the United States is of

a peculiar kind. It is, indeed, commensurate with the

ordinary legislative and executive powers of the general

government (i.e., the Federal Government) and the powers

which concern treaties. But it also goes further. When
certain parties are concerned, although the subject in con-

troversy does not relate to any special objects of authority

in the general government wherein the separate sovereign-

ties of the several States are blended in one common mass

of supremacy, yet the general government has a judicial

authority in regard to such subjects of controversy ; and the

Legislature of the United States may pass all laws neces-

sary to give such judicial authority its proper effect." The

principles underlying these subjects are stated by Kent^:

—

" All the enumerated cases of federal cognizance are those

which touch the safety, peace, and sovereignty of the

nation, or which presume tliat State attachments. State

prejudices. State jealousies, and State interests might some-

times obstruct or control the regular administration of

justice."

The subjects of federal jurisdiction are the nine classes of

matters enumerated in sees. 75 and 76 of the Constitution.^

'(1793) 2 Dallas 419.

"Kent's Commentaries (Holmes' edition, vol. i., p. 320).

"Per Griffith C.J., Baxttr v. Commissioner of Taxation, 4 C.L.R.
, p. 1113.
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Sec. 75

—

i. Arising under any treaty

:

ii. Affecting consuls or other representatives of other

countries

:

iii. In which the Commonwealth, or a person suing or

being sued on behalf of the Commonwealth, is a

party

:

iv. Between States, or between residents of different

States, or between a State and a resident of another

State

:

V. In which a writ of mandamus or prohibition or an

injunction is sought against an officer of the

Commonwealth

:

Sec. 76—
i. Arising under this Constitution, or involvingr its

interpretation

:

ii. Arising under any laws made by The Parliament

:

iii. Of admiralty and maritime jurisdiction :

iv. Relating to the same subject matter claimed under

the laws of different States.

In sees. 75 and 76 the matter of jurisdiction alone is

dealt with, the existence of legal rights is assumed, and the

sections do no more than indicate that the rights may be

enforced in a certain tribunal or class of tribunals. The

term " matter " which governs the enumeration of subjects

is in itself so indefinite that its meaning must be gfathered

almost wholly from its particular use. In the Constitution

it is used in relation to legislative, executive, and judicial

power. It is well established by usage as a comprehensive

term for describing every kind of proceedings competently

brought before and litigated in a Court of law.^ In relation

to judicial power, it excludes political disputes not arising

out of legal right ; such disputes " do not present a case

1" Cause or matter" : Judicature Act 1873, sec. 100.
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appropriate for the exercise of judicial power," and " it is

only where the rights of persons or property are involved,
|

and where such rights can be presented under some judicial

form of proceedings, that Courts of justice can interpose

relief."^ Even the reference to the Judicial Committee of

" any such other matters whatsoever as His Majesty shall

think fit " (3 & 4 Will, IV, c, 41, sec, 4), is in practice limited

to such matters as are fit for judicial determination, and in

which the opinion may be followed by effective action by

the Crown, a limitation which is the more significant v.'hen

we remember that the Judicial Committee has many of the

marks of the Council rather than of the Court. '^

In respect to the exercise of jurisdiction in these matters,

sec. 75 declares that in the matters there enumerated the

High Court shall have original jurisdiction, and of this of

course the Parliament cannot deprive it. The matters con-

tained in sec. 76 are matters over wliichjurisdrclidn may be

committed to the High Court by the Parliament, and sec. 77

defines the power of the Parliament with respect to the

further distribution of judicial power over the subjects of

sees. 75 and 76. Sec. 77 declares that the Parliament may '

make laws

—

i. " Defining the jurisdiction of any federal Court other

than the High Court."

The jurisdiction of the High Court is defined by the ^

Constitution itself. It must be noted in dealing with the

American authorities that there are marked differences

between the American and the Australian Constitutions in

the distribution of judicial power. Apart from the fact that

tlie United States Constitution does not set up a general

appellate power in the Supreme Court, the jurisdiction of

^Chtroktf. Nation v. State of Georgia, 5 Peters 1 ; State of Georgia v.

Stanton, 6 Wallace 50.

"See Todd, 305-6, 843.
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the Supreme Court in the limited class of cases which

belong to the federal jurisdiction is in certain cases declared

to be original, in others appellate merely. These provisions

are peremptory, and cannot be varied by Congress. Thus,

Congress cannot add to the original jurisdiction any matter

which by the Constitution is committed to the appellate,

and, similarly, where a matter is in the original jurisdiction

of the Supreme Court, appellate jurisdiction cannot be

exercised over it.^ But in the Commonwealth Constitution

the High Court has by sec. 73 (ii.) jurisdiction, subject to

such exceptions and regulations as the Parliament prescribes,

to hear appeals from all judgments of any federal Court or

Court exercising federal jurisdiction ; while by sees. 75 and

76 the High Court either has or may have original jurisdic-

tion of all the matters of federal jurisdiction. Thus the

High Court, in addition to its original jurisdiction over the

specified matters, has an appellate jurisdiction over them

when determined in other Courts. The power to define the

jurisdiction of other federal Courts is a power to commit to

those Courts either appellate or original jurisdiction in the

matters referred to them.^

The only federal Court which the Parliament has estab-

^lished is the Commonwealth Court of Conciliation and

Arbitration, whose jurisdiction is defined by the Conciliation

and Arbitration Act 1904.

• ii. " Defining the extent to which the jurisdiction of any

federal Court shall be exclusive of that which belongs to or

is invested in the Courts of the States."

The mere grant of jurisdiction to a tribunal is not incon-

sistent with the existence of the same jurisdiction else-

where. Therefore, the fact that the Constitution confers

^ Marhury v. Madison, 1 Cranch. 137 ; Osborn v. Bank of United States,

9 Wheatou 738, at p. 820.

^Ah Yick V. Lehmert, (1905) 2 C.L.R. , at p. 604,
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jurisdiction in certain cases on the High Court does not

prevent the Parliament from granting the like jurisdiction

to other federal Courts, and the establishment of other

federal Courts with power of adjudication in any class of

cases, would not prevent the States Courts from taking

cognizance of the same class of case, if otherwise such juris-

diction belonged to them. The sub- section now under

consideration enables the Parliament to declare that the

jurisdiction of any federal Court shall be exclusive of the

jurisdiction of the State Court. In the case where the

jurisdiction of the State Court arises under State law

—

which is presumably what is meant by the jurisdiction

which "belongs to" it^—this is clear enough; so long as

the prohibition is in force, the State Court is excluded from

exercising the jurisdiction which it has under State laws.

It is, however, hardly appropriate to speak of excluding

the jurisdiction which has been invested in the State Court

by federal law, and the power which established such a

jurisdiction could certainly take it away without special

authority. •^

iii. " Investing any Court of a State with federal juris-

diction."

This, again, is a matter in which the Commonwealth

Constitution diflers from the American ; in the latter, there

is no power in Congress to commit to the State Courts an

authority to adjudicate in tiie name and on the behalf of the

National Government. It becomes necessary to consider

what is the force and eflfect of this constitutional provision,

since important differences of opinion have arisen as to its

meaning.

If the list of matters included in sees. 75 and 76 is looked

at, it will be seen that many of them are matters over which

^Baxter v. Comnmaioner of Taxation, 4 C.L.R., per Isaacs J., at p.

1142.



212 THE COMMONWEALTH OF AUSTEALIA.

the State Courts liad undoubtedly jurisdiction by virtue of

State laws. Thus, there was nothing in cases " arising under

any treaty " (e.g., Extradition Treaties) or " affecting consuls

or other representatives of other countries," or " between

residents in different States," or " of admiralty or maritime

jurisdiction," to prevent them from exercising their ordinary

jurisdiction ; and neither the establishment of the Common-

wealth nor the existence of the High Court took away or

affected the nature of that jurisdiction. Further, the Con-

stitution Act, sec. v., declaring that the Constitution and all

laws made by the Parliament thereunder, shall be binding

on the Courts, Judges and people of every State notwith-

standing anything in the laws of any State, makes it part of

the duty of the State Courts, as such, to give effect both to the

Constitution and federal laws whenever they may be appro-

priate to the determination of a matter competently before

the Court. The States Courts, therefore, in the exercise of

their State jurisdiction, may perfectly well have before them

matters " arising under the Constitution or involving its

interpretation," or " arising under any laws made by the

Parliament."^ In such a case the jurisdiction of the State
\

Court—its authority to adjudicate—springs from the State

law, and the Constitution or the Commonwealth Statute

merely determines the law to be applied in the adjudicatioiL^

But there are other cases in which the State Courts have

not and could not have power to adjudicate under the State

law. Thus, the independence of the Commonwealth involves

the prohibition of State Courts from entertaining any suit

against it ; a similar reason excludes jurisdiction over suits

against other States. Nor has the State Court as such

power to issue mandamus to a federal officer to compel him

to perform a federal duty,^ or to issue habeas corpus to a

^Clafiln V. Homeman, 93 U.S. J 30.

^McClung v. Silliman, 6 Wheaton 598 ; Ex parte Goldring, (1903) 3 S.R.

(N.S.W.) 260.
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federal officer.^ Moreover, it is accepted in the United •

States tliat where a federal Statute creates an offence, the

State Courts have no jurisdiction to entertain a prosecution

for it ; it can be punished only in a federal Court.^

Now, in this second class of case, the Commonwealth

Parliament can supplement the defect of State authority

and give the State Courts the power to adjudicate. That is,

under sec. 77 (iii.) of the Constitution, it may invest the

State Courts with federal jurisdiction. In the opinion of

Hodges J., this represents the full extent of the power given

by the sub-section ; it enables the State Courts to adjudicate

in matters in which they had not, and could not have, any

jurisdiction under State law, and has no application to matters

which are within the cognizance of the State Courts inde-

pendently of federal legislation.^ According to this view,

the grant of jurisdiction by the Federal Parliament to the

State Courts in matters wherein those Courts already have

jurisdiction by State law, is a mere nullity; they have

already a power to adjudicate, and that power is not altered

by the affectation of another grant of authority from a

different source. On this ground, sec. 39 of the Judiciary

Act 1903, so far as it deals with matters cognizable by the

State Courts under State law, and affects to convert tlie

authority of the State Courts into federal jurisdiction, would

be ultra vires.

The view which has been adopted by the High Court is

that the power to invest the State Courts with federal juris-

diction cannot be so limited, and insists that we must

regard not merely the matter over which jurisdiction is

exercised, but also the source from which it is derived. A
State Court exercises federal jurisdiction when by virtue of

» Tarhlda Case, 13 Wallace 397.

^United States v. Lathrop, 17 Johnson 4.

'"Oatlrim'a Case, (1905) V.L.R, 463.
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an Act of the Commonwealth Parliament it entertains a

suit against the Commonwealth; but it equally exercises

federal jurisdiction in a suit by the Victorian Commissioner

of Income Tax for the recovery of taxes, where the defen-

dant claims some immunity arising under the Constitution,

if the Commonwealth Parliament has declared that its

jurisdiction in such cases shall be federal jurisdiction.

Under State law, it had power to adjudicate as an organ

of State government ; under federal law it has authority

to adjudicate as an organ of Commonw^ealth government.

In respect to subject-matter, the power to adjudicate lies

where it did ; but the source from which it springs is

different, and this source being the Commonwealth law, it is

federal jurisdiction.

The power to invest the State Courts with federal juris-

diction is then co-extensive with the power to establish

federal Courts;^ and this jurisdiction may be original or

appellate at the discretion of the Parliament.^

It remains to consider the principal features of the dis-

tribution of federal jurisdiction by the Parliament in the

Judiciary Act 1903.

First, of the High Court. Sec. 30 declares that in addition

to the matters in wdiich original jurisdiction is committed

by the Constitution to the High Court, the High Court shall

have original jurisdiction in all matters arising under the

Constitution or involving its interpretation.* Sec. 38

^Baxter v. Commissioner of Taxation, (1907) 4 C.L.R. , at pp. 1136

(Griffith C.J.), 1142-3 (Isaacs J.).

^Ah Tick V. Lehmerl, (1905) 2 C.L.R. , at p. 604.

3S.C.

*No attempt is made here to describe exhaustive!j' the cases in which the

High Court has original jurisdiction in proceedings under Acts of the Com-
monwealth Parliament dealing with the several subjects of legislative power,

e.g., the Australian Industries Preservation Act 1906. A list of Acts con-

ferring such jurisdiction, as well as of those investing State Courts with

federal jurisdiction, will be found in the annual volumes of the Common-
wealth Statutes in the " Table of Commonwealth Legislation in Relation to

the Several Provisions of The Constitution."
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enumerates five classes of matters in which the jurisdiction «

of the High Court shall be exclusive, viz. (a) matters arising

directly under any treaty
; (6) suits between States, or

between persons suing or being sued on behalf of different

States, or between a State and a person suing or being sued

on behalf of another State
;

(c) suits by the Commonwealth,

or any person suing on behalf of the Commonwealth, against

a State, or any person being sued on behalf of a State;

(d) suits by a State, or any person suing on behalf of a

State, against the Commonwealth, or any person being sued

on behalf of the Commonwealth; (e) matters in which a

writ of mandamus or prohibition is sought against an officer

of the Commonwealth or a federal Court. To these cases an

addition is made by sec. 2 of the Judiciary Act 1907,^ pro-

viding that the jurisdiction of the High Court in cases

under sec. 74 of the Constitution shall be exclusive of

the jurisdiction of the Supreme Courts (original or appel-

late) of the States, not, it will be observed, of other State

Courts.

In the exercise of its original jurisdiction, the High Court

may make and pronounce all such judgments as are neces-

sary for doing complete justice in any matter before it (sec.

31); and sec. 24 (7) of the English Judicatit^re Act 1873,

enabling the Court to give all manner of relief, legal or equit-

able, is adapted to the High Court (sec. 32). The High Court

may make orders or direct the issue of writs

—

(a) command-

ing the performance by any Court invested with federal

jurisdiction of any duty relating to the exercise of its federal

jurisdiction
;
(b) requiring any Court to abstain from the

exercise of any federal jurisdiction which it does not possess
;

(c) commanding the performance of any duty by any person

holding office under the Commonwealth
;
(d) removing from

office any person wrongfully claiming to hold any office

^Judiciary Act 1903-1907, sec. 38a.
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under the Commonwealth
;

(e) of mandamus ; or (/) of

habeas corpus.

The only case in which the Parliament has created a

" federal Court " appears to be the Court of Conciliation and

Arbitration, established in 1904/ to exercise the special and

extraordinary powers in connection with conciliation and

^Act No. 13 of 1904. Jumhunna Coed Mine v. Victorian Coal Miners' Asso-

ciation, (1908) 6 C.L.R. 309, 323-4. This Act is further considered in con-

nection with the Subjects of the Legislative Power of the Parliament, but a

word must be added in regard to tl\e constitution and organization of the

Court. Sec. 72 of the Constitution governs the appointment and removal of

the Justices of all federal Courts. It appears to require that such Courts

shall be held only by Justices who in their capacity as Justices of that Court

are protected by the safeguards of the section, and to exclude the appoint-

ment of any Justice to a Court for a term of years, though the person so

appointed is a Justice of another Court on the terms and conditions of sec. 72.

This suggests a curious question on the interpretation of sec. 72. The desire

of the framers of the Constitution was undoubtedly to give a life tenure to

federal Justices, and to make the office more and not less assailable than

that of Judges in the superior Courts in England and in Australia. To this

end they departed from the customary form of declaring that Judges shall

hold office during good behaviour, and, using the emphatic words of nega-

tion, declared that they should not be removed except in the cases pre-

scribed in sec. 72 (2). The result is that there is no affirmative declaration

of tenure, and while a Justice who is appointed without words defining his

tenure has in fact a life appointment because he can only be removed in the

cases prescribed, there is room for argujneiit that a Justice might be

appointed for a term of j'ears, at the end of which his tenure would expire

without any removal at all, just as it does by death. But the case of

Buckley v. Edwards, (1892) A.C. 3S7, shows that constitutional usage has

a great power of controlling the interpretation of this class of provision,

and the power to appoint would probably be construed as a power to

appoint simpliciter unaccompanied by any power to declare a tenure, in

which case the Justice would, of course, hold ofiice until death or removal

by virtue of sec. 72 (ii.). Another question arises in regard to the Court of

Arbitration. The President may appoint any Justice of the High Court or

Judge of the Supreme Court of a State to be his deputy to exercise such of

his powers as he thinks fit to assign, the appointment not to affect the

exercise of any person 6v function by the President itself. If the powers

to be deputed are merely those which belong to the President as distin-

guished from those of the Court consisting of the President, the provision

may be good ; but the President could hardly be vested with the power to

authorize persons to exercise generally the functions of the Court in face of

the constitutional provision which requires that Justices of federal Courts

shall be appointed by the Governor-General, &c.
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arbitration in industrial disputes. The Court consists of a

President, who is to be appointed from among the Justices

of the High Court for a term of seven years. " The Court

of Disputed Returns," established by the Commonu'ealth

Electoral Acts 1902-5, appears to be less a sepai'ate federal

Court than the High Court exercising a special jurisdiction

(sec. 193 (1) and (4) ).

The power to invest the State Courts with federal juris-

diction has been exercised almost to its fullest extent by

sec. 39 of the Judicio,ry Act. Briefly, the scheme of that

section is to embrace the whole of the matters of federal

jurisdiction which it is not intended to give to the High

Court exclusively, and to declare, first, that the State Courts

shall according to their nature and degree have jurisdiction

in all of them, whether they are matters of which the Court

would have jurisdiction under the State law or not; secondly,

that no jurisdiction shall be exercised by the State Courts

in any of such matters, except as federal jurisdiction. To

secure the latter object in cases which already belonged to

the jurisdiction of the State Courts by State law, it appears

to have been thought advisable to declare formally that the

jurisdiction of the High Court in all matters should be

exclusive of the jurisdiction of the several Courts of the

States, thereby precluding the State Courts from exercising

jurisdiction in any of the nine matters mentioned in sees. 75

and 76 of the Constitution in which the High Court had

original jurisdiction. The exclusion of the State jurisdiction

in these cases is followed by a grant of federal jurisdiction in

these tenns :
" The several Courts of the States shall within

the limits of their several jurisdictions, whether such limits

are as to locality, subject-matter, or otherwise, be invested

with federal jurisdiction in all matters in which the High

Court has original jurisdiction or in wliich original jurisdic-

tion can be conferred upon it, except as provided in the last
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preceding sfection" {i.e., sec. 38, conferring exclusive juris-

diction in certain cases on the High Court). It is upon this

section that the controversy already noted as to the power

to invest with federal jurisdiction has iirisen. It is enough

•tosay hereTEat the High Court has sustained the grant in

respect to all matters, whether there was any jurisdiction

belonging to tlie State Courts under their own law or

not.^ The High Court has also held that the grant applies

equally to the State Courts in their appellate as in their

original jurisdiction.^

The grant of federal jurisdiction under sec. 89 is subject

to four conditions and restrictions. One of these defines

the constitution of a State Court of summary jurisdiction

when exercising federal jurisdiction. Another declares that,

whenever an appeal lies from a Court or Judge of a State to

•the Supreme Court, an appeal may be brought to the High

Court ; and a third, that an appeal may by special leave be

brought to the High Court from any Court or Judge of

a State notwithstanding that the State law prohibits an

appeal. The fourth condition is that " every decision of the

Supreme Court of a State or any other Court of a State

from wliich at the establishment of the Commonwealth an

appeal lay to the Queen in Council, shall be final and

conclusive, except so far as an appeal may be brought to

the High Court." The constitutional question which arises

under this provision will be considered under the appellate

jurisdiction, and need not here be further discussed. The

High Court has held that it does not purport to take away

any right existing under an Order in Council, and that it

leaves the appeal by special leave unaffected.^

^ Baxter V. Commissiuner* of Taxation, (1907)4C.L.R. 1087 ; see especially

pages 1137-1138, and 1141-1143.

"Ah Tick V. Lehmert, (1905) 2 C.L.R. 593.

"Baxter v. Commissioner8 of Taxation, 4 C.L.R. 10S7.
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For the special matter of a cause or part of a cause

arising under the Constitution or involving its interpretation

and which is pending an appeal in a State Court, sec. 40

provides that it may be removed into the High Court

by order made on the application of a party or of the

Attorney-General of the Commonwealth or of a State.
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CHAPTER VIII.

THE APPELLATE JURISDICTION: THE KING

IN COUNCIL AND THE HIGH COURT OF

AUSTRALIA.

The vexation of appeals to the Privy Council is an old

Colonial grievance, of which traces may be found even in

the seventeenth century; and in the early history of the

federal movement in Australia, there were few matters

which were more frequently referred to as demonstrating

the need for union than the hardships and inconvenience of

"a distant and expensive system of appeal." The delay

and the cost of a proceeding in the Privy Council and the

occasional weakness of the Judicial Committee amounted to

a real grievance ; submission to an external Court was a

sentimental grievance which counted for much in countries

proud of their new won powers of self-government. In time,

however, these influences lessened ; and, while the estab-

lishment of a general appellate Court as part of any scheme

of federation was assumed as inevitable, the desire for such

a change in the judicial arrangements can hardly be re-

garded as an effective political force in the federal move-

ment. The principal reason for the diminution of interest

in the question was, no doubt, that, though there were

lawyers in plenty in political life, the driving force in
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politics had shifted to classes which, while not indifferent

to the eflScient administration of justice, are little concerned

with the supreme jurisdictions. Other causes were at work

to modify opinion, as the improvement of communications

by cable and steam. On the other hand, the enormous invest-

ments of English money in the Colonies, and the importance

of supporting Australian credit at a time when several of the

Colonies were still suffering a recovery from financial dis-

asters, made the commercial interests favourable to a tribunal

submission to which might be regarded in England as a

pledge of good faith. Some importance was attached among

the same classes, as well as in the legal profession, to the

maintenance of uniformity of law throughout the Empire.

Finally, the discussion was caught in the tide of loyalty which

swept over the country during the Boer war, and a strong

public opinion declared against any severance of Imperial

ties. The result, therefore, was compromise. The long

expected general Court of appeal was established ; and the

_. appeal to the Privy Council was retained under conditions

^L which, whatever their demerits, respect local and Imperial

^sentiment, and in the main preserve the royal prerogative

^without creating the evil of a multiplicity of appeals. The

^^scheme is contained in sec. 73 (Appellate Jurisdiction of the

B High Court) and sec. 74 (Appeals to the Queen in Council)

B of the Constitution.

B Sec. 73. The High Court shall have jurisdiction, with

such exceptions and subject to such regulations as the

Parliament prescribes, to hear and determine appeals from

all judgments, decrees, orders, and sentences

—

(i.) Of any Justice or Justices exercising the original

jurisdiction of the High Court

;

(ii.) Of any other federal Coui't, or Court exercising

federal jurisdiction ; or of the Supreme Court of any State,

or of any other Court of any State from which at the
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establishment of the Commonwealth an appeal lies to the

Queen in Council

;

(iii.) Of the Inter-State Commission, but as to questions

of law only

;

and the judgment of the High Court in all such cases shall

be final and conclusive.

But no exception or regulation prescribed by the Parlia-

ment shall prevent the High Court from hearing and

determining any appeal from the Supreme Court of a State

in any matter in which, at the establishment of the Com-

monwealth, an appeal lies from such Supreme Court to the

Queen in Council.

Until the Parliament otherwise provides, the conditions

of and restrictions on appeals to the Queen in Council from

the Supreme Courts of the several States shall be applicable

to appeals from them to the High Court.

Sec. 74. No appeal shall be permitted to the Queen in

Council from a decision of the High Court upon any ques-

tion howsoever arising, as to the limits inter se of the

Constitutional powers of the Commonwealth and those of

any State or States, or as to the limits inter se of the Con-

stitutional powers of any two or more States, unless the

High Court shall certify that the question is one which

ought to be determined by Her Majesty in CounciL

The High Court may so certify if satisfied that for any

special reason the certificate should be gi-anted, and there-

upon an appeal shall lie to Her Majesty in Council on the

question without further leave.

Except as provided in this section, this Constitution shall

not impair any right which the Queen may be pleased to

exercise in virtue of Her Royal prerogative to grant special

leave to appeal from the High Court to Her Majesty in

Council. The Parliament may make laws limiting the

matters in which such leave may be asked, but proposed
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laws containing any such limitation shall be reserved by the

Governor-General for Her Majesty's pleasure (vide sec. 60).

On these sections the following observations may be

made :

—

1. Sec. 73 shows the High Court in its two capacities

—

first, the Supreme Court of federal jurisdiction in the

Commonwealth; secondly, the general Court of appeal in

the Commonwealth. In the first capacity, it may be com-

pared with the Supreme Court of the United States ; in the

second, with the Supreme Court of Canada.

2. Sec. 73 not merely confers jurisdiction on the High

Court where there is a right of appeal, but grants a right

of appeal to the litigant,^ for the jurisdiction is to hear

appeals from all judgments, &c.

3. The Commonwealth Parliament may make exceptions

and regulations as to the right of appeal from State Courts

to the High Court, subject to the limitation that it may not

prevent the Higli Court from hearing and determining any

appeal from the Supreme Court of a State in any matter in

which at the establishment of the Commonwealth an appeal

lies from such Supreme Court to the Queen in Council

(sec. 73). The State Parliament has no power to define

the conditions and restrictions applicable to appeals from

its Courts to the High Court.^

The Parliament may not create any additional appellate

jurisdiction in the High Court.'' " It is important to notice

that the powers of Parliament, so far as regards the appel-

late jurisdiction of the Court, are limited to prescribing

exceptions from the otherwise unrestricted jurisdiction con-

ferred by the Constitution, to prescribing regulations as to

the exercise of the right of appeal, i.e., as to time, security,

^Hannah v. Dalgarno, 1 C.L,R. 1 ; Parkin v. James, 2 C.L.K. at pp.
329-330 ; Ah Yick v. Lehmtrt, 2 C.L.R. 593.

^Pelerawald v. Barlley, 1 C.L.R. at p. 499.

''Hannah v. Dalgarno, 1 C.L.R. at p. 10, per Griffith C.J.
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procedure, and similar matters, and to modifying the con-

ditions and restrictions prescribed by tlie Orders in Council

as to appeals from State Courts exercising State juris-

diction."^ The power of the Parliament to establish excep-

tions to the exercise of the appellate jurisdiction is controlled

by the paragraph which secures an appeal to the High

Court from the Supreme Court of a State in any matter in

which at the establishment of the Commonwealth an appeal

would lie to the King in Council. This has the important

consequence that the Commonwealth Parliament may not

take away the power of the High Court to grant special

leave to appeal from any judgment of the Supreme Court of

a State, since ev^ery such judgment was a matter in which

an appeal lay (either under the Orders in Council or by

special leave) to the King in Council.^ But, consistently

with the decisions of the Privy Council,^ the High Court

has held that no appeal lies to it from a State Court acting,

not in the ordinary administration of justice, but in the

exercise of a special jurisdiction of a kind not necessarily or

usually committed to Courts of justice, as the hearing of

election petitions, whenever that jurisdiction has been com-

mitted in such a way that judgments rendered under it are

to be final and conclusive.*

The Judiciary Act 1903, Part V., proceeds to exercise

the power of Parliament over the appellate jurisdiction, and

sec. 35 of that Act (a) fixes the appealable amount in civil

cases at £300, instead of the £500 established by the Orders

in Council for appeals to the King in Council
; (6) extends

the class of cases in which an appeal may be taken without

"^ Parkin v. James, (1905) 2 C.L.K. 315, 333-335. Q\icere, where such Court

is exercising federal jurisdiction—Hannah v. Dalgamo, 1 C.L.R. 1, 9-10.

^Theberfj6 v. Laudry, 2 A.C. 102.

* Holmes v. Angwin, (1906) 4 C.L.R. 297. See also Parkin v. James, 2

C.L.R. at p. 333.
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special leave beyond those embraced in the Orders in Coun-

cil ; and (c) provides that in all other cases an appeal may-

be brought by special leave. These provisions are applic-

able not merely to judgments of the Supreme Court of a

State but to the judgments of every Court of a State

from which at the establishment of the Commonwealth an

appeal lay to the King in Council, and apply whether the

Court is acting in a federal jurisdiction or otherwise. The

section emphatically declares that the appellate jurisdiction

of the High Court shall apply to the cases therein dealt with

" and to no others." The High Court has intimated an

opinion that the regulations contained in sec. 35 are intended

to be exhaustive and that (apart from the Constitution) the

right of appeal must be considered with reference to that

section alone.^

4. Early in the history of the High Court, a decision was

given which has had grave consequences in respect to the

working of the whole judicial system of the Common-

wealth. The State Legislatures, in providing for the exer-

cise of the jurisdiction of their Supreme Courts, have

sanctioned the exercise of that jurisdiction by single Judges

of the Court, and have declared that the judgment of a

single Judge, so exercising the jurisdiction of the Supreme

Court, shall be a judgment of the Court itself. The ques-

tion arose whether such judgments were judgments of the

Supreme Court of a State within the meaning of the Con-

stitution, or whether that term was merely descriptive of

quality or status so as to apply only to the Court of ulti-

mate appeal in the State, by whatever name known. It

was argued that the collocation of " Supreme Court " with

other Courts from which "an appeal lay to the King in

Council " showed an intention . to describe the ultimate

Court of appeal in the Colony, since the Orders in Council

^Parkin v. James, 2 C.L.R., at p. 337.
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limited appeals without leave to the judgments of such

Courts. Furtlier it was urged tliat if the Constitution, in

using the term " Supreme Court of a State " meant only a

particular tribunal so known and called by the law of the

State, the State law, by abolishing the tribunal of that name

and re-constituting it under another name, might defeat the

appellate jurisdiction of the High Court altogether. In

Parkin v. James} the Higli Court held it had jurisdiction

to hear appeals from single Judges exercising the jurisdic-

tion and pronouncing judgments in the name of the Supreme

Court of the State. The designation "Svipreme Court" was

one common to each of the States, and it was impossible to

doubt that it was intended as a specific designation and not

merely as descriptive of status ; it might be that the term

would also include Courts established under another name in

substitution for them but with similar functions.^ As to

the other arguments, the Court did not consider that the

" Supreme Court " was qualified by the reference to other

Courts of a State from which an appeal lay to the Crown

in Council; but the latter expression could not be restricted

to Courts from which an appeal lay " as of course " ; it *

must extend to appeals by special leave, which were in the

strictest sense appeals as of right.

The immediate efifect of the decision, which has been

accepted by the Privy Council,^ was to make the High

Court a first and ordinary Court of appeal from the

Supreme Courts of the States exercising their original

jurisdiction. The litigant thereby reaches the High Court

without the intervention of the Full Court in the States

;

and as no Order in Council defining the conditions on whicli

appeals may be had from the High Court to the King in

'2 C.L.R. 315.

*S.C., at p. 330.

''Blake v. Bayne, 1908 A. C. 371.
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Council has been made, the further appeal to the Privy

Council cannot be had without the special leave of that body.

In the result, the High Court, instead of being, as was contem-

plated, the substitute for the Privy Council after the State

tribunals were exhausted, has become the substitute for the

Full Courts of the States. The effect has been to fill the cause

lists of the High Court at the expense of the Full Courts of

the States. When the establishment of the High Court was

under consideration, it was a common belief that, judging

by the small number of cases that went from Australia to

the Privy Council and the supposed infrequency of matters

within the limits of the original jurisdiction, the Justices of

the High Court would have a position of dignified leisure.

But the combined effect of Parkin v. James and tlie

ComTYionwealth Conciliation and Arbitration Act has

already caused some congestion in the business of a Court

which now consists of five Judges instead of the three

assigned to it upon its establishment.^

5. An appeal lies to the High Court from the judgments,

not merely of the Supreme Court of a State, but also from

any other Court of a State from which at the establishment

of the Commonwealth an appeal lies to the Crown in

Council (sec. 73 (ii.) ). This provision recalls the old

jurisdiction formerly exercised in some of the Colonies by

the Governor in Council as a Court of Error and Appeals

^The High Court follows the well established practice whereby the

verdict of a jury cannot be impeached hy way of appeal against the judg-

ment founded in it ; the proper course is to apply for a new trial to the

State Court (Musfjrove v. Macdonald, (1905) 3 C.L.R. 132). Where, how-
ever, the findings of a jury in a special verdict are accepted, and the judg-

ment upon those findings is tlie thing challenged, an appeal does lie

(/irisbaiie Shipwrifjhla' Union v. Hepijie, (1906) 3 C.L.R. 686). When a
State Court is acting in its federal jurisdiction, the appeal to the High
Court is governed by sec. 39 of the Judiciary Act {Banme v. Common-
wealth, (1906) 4 C.L.R. 97).
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from the Supreme Court.^ Colonial Courts of Admiralty

under 53 & 54 Vict. c. 27 are not identical with the

Supreme Courts of the Colonies where the Act is in force

;

and it is probable that the Vice-Admiralty Courts in New
South Wales and Victoria, which have not yet been brought

under the Act, are not included under " Courts of any State."

In Victoria, the Governor in Council has a statutory juris-

diction by way of appeal from judgments of Courts of

marine inquiry. Although the Queen in Council is the

ordinary Court of final appeal in Colonial cases, so that the

terms used in sec. 73 are those which naturally suggest

themselves as embracing the whole range of appellate juris-

diction, there is at any rate one case in which the appeal

from a colonial Court lies to another English Court

—

appeals from Colonial Courts of Inquiry under 45 & 46

Vict. c. 76, sec. 6, lie to the Probate, Divorce and Admiralty

Division of the High Court of Justice.

There is an ambiguity in the words " an appeal lies to the

Queen in Council," as already pointed out in connection with

Parkin v. James, and the High Court has held in that case

that they cannot be limited so as to designate only Courts

from which an appeal lay without special leave. But as the

* Crown can undoubtedly entertain an appeal from any Court

whatever in its Dominions,^ it is not clear what is the extent

of the limitation which it was undoubtedly sought to estab-

lish on the right of appeal to the High Court by the designa-

tion in question. The High Court called attention to the

"^E.g. ill New South Wales under the Letters Patent of April 2nfl, 1787,

4 Geo. IV. c. 96, and I'he. Charter of Ju-siicp 1823. In South Australia, such

a Court of Appeals was established by a local Act, 7 Will. IV. No. 5, and

after an acrinionious conflict between the Supreme Court and the Cabinet,

was confirmed and strengthened by 24 & 25 Vict. No. 5. The South Aus-

tralian Court still exists but is rarely resorted to ; and under the Order in

Council of 1860 an appeal lies directly from the Supreme Court to the

Queen in Council. Cf. Parkin v. James, 2 C.L.R. at p. 330.

»See Parkin v. James, 2 C.L.R. at pp. 331-332.
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diiSculty in Karruirooka Gold Mining Co. v, Kerr} and

observed that Parkin v. James did not decide that an

appeal lay to the High Court from all Courts from which

an appeal lay to the Privy Council by special leave only.

6. The mere grant of jurisdiction to the High Court to

entertain appeals from the State Courts does not derogate

from the right of the litigant to appeal from the State Court

to the King in Council, or of the King in Council to hear

the appeal, whether under the Orders in Council applicable

to appeals from the State or by special leave.^ The practice

now well established in regard to judgments of the Supreme

Courts of the Provinces in Canada is reproduced in the Com-

monwealth. In Canada the party aggrieved by a decision

of the Supreme Court of a Province may elect to prosecute *

his appeal before either the King in Council or the Supreme

Court of Canada. If both parties are aggrieved, there is

nothing to prevent one party appealing to the Crown in

Council, the other to the Supreme Court of Canada ; and

in one case, at any rate, it appears that this actually

occurred.^ Many inconveniences may be foreseen from this

alternative appeal, though so far as concerns the uniformity

and certainty of the law there seems no reason to doubt

that the decisions of the Privy Council would be regarded

as binding, since it has the ultimate power of reversing

either the Supreme Court of Canada or the High Court of

Australia. Reference will be made to the cases of Baxter v.

Commissioners of Taxation* and Flint v. Wehb,^ in which

the High Court refused to follow the decision of the Privy

Council in Webb v. Outtrim,^ a case taken on appeal direct

M1908) 6C.L.R. 255.

' Webb V. Outtrim, (1907) A.C. 81.

^Todd, Parliamentary Oovernment in the Goloniea, pp. 309-310.

*4C.L.R. 1087.

HC.L.R. 1178.

"(1907) A.C. 81.
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from the Supreme Court of Victoria, and determining the

very matter in dispute. But the action of the High Court

was based on the ground that sec. 74 of the Constitution

expressly constituted the High Court the final arbiter of

the law in the class of matter to whicli the case belonged,

except so far as the High Court should permit the matter to

be dealt with by the King in Council.

The right of appeal from the State Court to the King in

Council is governed by Charters, Orders in Council under

statutory power, and (in some cases) local Statutes. These

may be recalled or varied by the several authorities from

which they issue. The Commonwealth Parliament cannot

abridge or extinguish a right arising from any of these

sources.^ But it is doubtful whether any of them apply to

the judgments of State Courts in any matter in which those

Courts are invested with federal jurisdiction by the Parlia-

ment of the Commonwealth.^ Sec. 39 of the Judiciary Act,

investing the Courts of the States with fedei'al jurisdiction,

declares that " every decision of the Supreme Court of a

State or of any other Court of a State from which at the

establishment of the Commonwealtli an appeal lay to the

King in Council, shall be final and conclusive except so far

as an appeal may be brought to the High Court." In Webb

V. OuttriTn^ Hodges J. (in the Supreme Court of Victoria)

considered that this was an attempt to take away a right of

appeal given by the Order in Council, and was ivltrd vires
;

but as he also held that the case was one not of federal, but

of State jurisdiction, his decision hardly determines the

question now under consideration. The same applies to the

decision of the Privy Council* approving the decision of

1 n'ebb V. Outtrim, (1907) A.C. 81.

-Hannah v. Dalgarno, 1 C.L.R. 1.

^(1905) V.L.R. 463.

*(1907) A.C. 81.
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Hodges J.—it is not clear whether their Lordships regarded

the ease as one of federal or State jurisdiction. Probably,

however, the judgment means that, whether the State Court

was acting in the one jurisdiction or the other, the Common-

wealth Parliament could not extinguish the right to appeal

from the State Court to the King in Council, whether by-

special leave, or the Order in Council which (according to

this view) extends to the federal jurisdiction of the Supreme

Court of the State. In the view of the majority of the

High Court, first, the grant of federal jurisdiction to the

State Courts is equivalent to the establishment of a new

Court, and the Order in Council does not apply to the judg-

ments of the State Courts in this novel jurisdiction;^ secondly,

sec. 39 of the Jiidiciary Act, according to its true construc-

tion, does not attempt to interfere with the power of the

Crown to grant special leave to appeal from the State Court

in its federal jurisdiction ; consequently, no question of

the power of the Parliament of the Commonwealth is raised

by that section.^

7. The Orders in Council governing appeals to the King

in Council from the Supreme Courts of the States have

made no provision for appeals in criminal cases, and these

are always entertained by special leave. Under sec. 73 the

like restriction governed criminal appeals from the Supreme

Courts of the States to the High Court ; and by the Judi-

ciary Act, sec. 35 (1) (b), an appeal lies to the High Court

in criminal matters only on special leave.

8. In those cases in which an appeal from a State Court

to the High Court lies only with the special leave of the

latter, the High Court is guided by the practice of the

Privy Council in granting special leave to appeal from the

'^Hannah v. Dalgarno, 1 C.L.R. 1, 10.

^Baxter v. Gomnwsiontrs of Taxation, (1907) 4 C.L.R. at pp. 1138-9,

Higgins J., disaeiitiiig, at pp. 1162-3.
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Supreme Court of Canada/ as laid down in Prince v. Gag-

non.^ In that ease, appropriate eases were defined as those

" where the case is of gravity involving matter of public

interest, or some important question of law, or affecting

propertyof considerable amount, or where the case is other-

wise of some public importance or of a very substantial

character,"

9. As no Order in Council has been issued defining the

conditions of appeal from the High Court to the Privy

Council, there is no appeal " as of course " or (to use the

expression commonly applied in such a case) " as of right."

But the declaration that the judgments of the High Court

shall be " final and conclusive " would not impair the pre-

rogative of the Crown to grant special leave to appeal, even

if that prerogative were not specially preserved by the final

clause of sec. 74. Whether a Colonial Legislature can,

under its general power of legislation, affect the right of

appeal by special leave to the Crown in Council, has been a

moot point of constitutional law. Certainly no authority

can be found in favour of the power,^ and reason and now,

^Hannah V. Dalgarno, 1 C.L.R. 1. See also BacJchmtse \. Moderana, 1

C.L.R. 675; LilUecrap v. ?'Ae King, 2 C.L.K. 681; Johanstn v. City

Assurance Society, 2 C.L.R 186 ; In re Coleman, 2 C.L.R. 834 ; Millard

V. The King, 3 C.L.R. 827 ; Bataillard v. The King, 4 C.L.R. 1282 ; McGee
V. The Kijig, 4 C.L.R. 1458.

^S A.C. 103. See also Daily Telegraph Xevupaper Co. v. McLaughlin,

1 C.L.R. 479.

^In Cushing v. Dupuy, (1880) 5 App. Cas. 409, which is sometimes cited

as authority for the proposition that a Colonial Legislature cannot affect

the prerogative to hear appeals as a matter of grace, no such proposition

was affirmed and no opinion was expressed by the Judicial Committee on

the subject ; all that was said was— " It is, in their Lordships' view, un-

necessary to consider what powers may be possessed by the Parliament of

Canada to interfere with the Royal Prerogative, since the 28th section of

the Insolvency Act does not profess to touch it, and they think, upon the

general principle that the rights of the Crown can only be taken away by

express words, that the power of the Queen to allow this appeal is not

affected by that enactment." See also Peterswald v. Bartley, (1904) 1

C.L.R. at p. 499.
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perhaps, authority^ is against it. It is important, therefore,

to notice that the Parliament of the Commonwealth has by

sec. 74 express power to make laws limiting the matters in

which leave may be asked. Bills for this purpose, however,

being required to be reserved by the Governor-General for

the Koyal Assent.

10. It follows that all appeals from tlie High Court to

the King in Council are (with the exception of the limited

class of cases mentioned in the first paragraph of sec. 74) by

special leave of the King in Council. The principles which

govern the reception of appeals from the Supreme Court of

Canada are well established, and in the first case from the

High Court, the Privy Council declared an intention of

applying them to appeals from the High Court.^ Tlieir

Lordships recur to the observations of the Board in Prince

V. Gagnon,^ that they are not prepared to advise Her

Majesty to exercise her prerogative by admitting an appeal

" save where the case is of gravity involving matters of

public interest or some important question of law, or affect-

ing property of considerable amount or where the case is

otherwise of some public importance or of a very substan-

tial character." At the same time their Lordships disclaim

the intention of laying down any specific rule which would

bind their discretion, and indicate that though all the

features named may be present, the decision which it is

souglit to appeal from may be too plainly right or unat-

tended with sufficient doubt to justify the exercise of the

prerogative. If the party who desires to appeal to the

King in Council was the party appellant in the High Court,

then the fact that he elected to go to that tribunal from the

State Court instead of appealing to the Privy Council

» tVebb V. Oultrim, (1907) A.C. 81.

-Daily Telegraph Newspaper Co. v. McLatif/hliu, (1904) A.C. 776.

=•8 A.C. 103.
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direct, is an additional fact which as a rule will stand in the

way of the reception of his appeal in England.^

This practice was laid down before the decision in Parkin

V. Jamnes" was known in England, and it is possible that

one of the effects of that case may be to overcome the

reluctance with which appeals are received by the Privy

Council. In cases where the High Court's decision was

given on appeal from a single Judge exercising the jurisdic-

tion of the Supreme Court of the State, and the petitioner

to the King in Council was not the person who invoked the

jurisdiction of the High Court, the case for admission of the

appeal in the Privy Council may receive special considera-

tion. Several instances of cases in which the Privy Council

has entertained appeals from the High Court will be found

in the reports, of which the most notable are : Colonial

Bank v. Marshall,^ Perry v. Clissold,^ Blake v. Bayne,^ and

Macintosh v. Dunn.^ Leading cases in which leave to appeal

was refused are Neiv South Wales Commissioners of Taxa-

tion V. Baxter, "^—the last of the Income Tax cases—and the

Attorney-General for N.S. }f. v. Collector of Customs.^

• 11. The establishment of a limited class of cases in which

no appeal is permitted from the High Court except upon

the certificate of that Court, is one of the most distinctive

features in the Constitution, and commits to the Australian

tribunal for final determination exactly that class of question

which, it may be conjectured, would, from its importance

and the nature of the interests engaged, have been most

readily received in the Privy Council. The question of

^ Victoriaii Railway Commissioners v. Brown, (1906) A.C. 381.

"-'2 C.L.R. 315.

='(1906) A.C. 559.

*(1907) A.C. 73.

= (1908) A.C. 371.

"(1908) A.C. 390.

^(1908) A.C. 214.

^(1909) A.C. 345.

i



THE APPELLATE JURISDICTION. • 235

policy involved is hardly one for discussion here. On the

one side may be set a tribunal far removed from the strong

feelings which this class of question—closely verging on

politics—may excite, and which secures the advantage of a

judicial determination without drawing the colonial judiciary

into the whirl of political contest. But this advantage may

be too dearly bought, if it is at tlie price of a want of know-

ledge of all those conditions of a country—historical, social

and economic—which enter into the construction of a Con-

stitution. To this must generally be added the unfamilarity

of English lawyers with the very nature of constitutional

problems, which leads to an impatience of their discussion,

and to a disposition to take short cuts. On the whole, an

arrangement which places in the hands of an Australian

Court the final determination of the sort of questions pro-

vided for in sec. 74, appears the better in present conditions.

12. The effect of the section was first brought under

consideration on an application for a certificate in DeaJcin

V. Webb,^ where the Court pointed out that the intention

was that, for the determination of the class of questions

there described, the Court should be the tribunal of ultimate

appeal, unless the Court itself was satisfied affirmatively

that there was some special reason which would justify it in

certifying that the question ought to be determined by the

King in Council. Thus a grave responsibility was cast

upon the Court after careful consideration, and it would be

a dereliction of duty if it were to decline to accept that

responsibility, unless it were in a position to say in intel-

ligible language that there was some special reason, capable

of being formulated, why the Privy Council was, and tlie

High Court was not, the proper ultimate judge of the

question. The position was unique, presenting no analogy

to the familiar case of appeals to the Privy Council by

M1904) I C.L.R. 619.
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special leave, and therefore the principles settled for that

case were inapplicable to it. The questions raised in the

case under discussion—whether the American cases asserting

the immunity of instrumentalities were applicable to the

Australian Constitution, and whether the State income tax

imposed on the salaries of federal officers was an infringe-

ment of the rule—were not matters which the Court was
" not competent to decide and ought not to decide as the

final Judges of last resort " (p. 625). The extent of public

interest in the matter, and the desire of the States Govern-

ments to have the decision of the Privy Council, were

treated as irrelevant. Barton J. adverted to the history of

the section, and asserted that the section was " designed in

the first place to safeguard the riglit of the people wlio had

"framed it and had voted upon it, to interpret it and to bring

to an end conflicts between Commonwealth and States by

the decision of the Court which the Constitution was calling

into existence, and in the same way to deal with cases which

arose between two or more States, because in respect of the

new self-governing powers constitutional conflicts between

two States come within the category of local affairs.

Primarily, then, it was intended that this Court should take

the responsibility of deciding the class of questions of which

that now before the Court is one "
(p. 628). The provision

that for " special reasons " a certificate of appeal might be

granted, was intended primarily to provide a means whereby

Australian constitutional cases involving the public interests

of parts of the Empire external to Australia—a matter too

elusive and indefinable for exact statutory expression—
might be ultimately decided by the King in Council (p. 267).

O'Connor J. was so strongly impressed with the nature of the

responsibility cast on the Court that he had no hesitation in

saying that if it were found that, by a current of authority

in England, it was likely that, should a case go to the Privy
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Council, some fundamental principle involved was likely to

be decided in a manner contrary to the true intent of the

Constitution as the Court believed it to be, it would be the

duty of the Court not to allow the case to go to the Privy

Council, and thus to save the Constitution from the risk of

what the Court considered a misinterpretation of its funda-

mental principles (p. 631). In this emphatic way do the

Justices express their sense of the duty of the Court as the

interpreter and guardian of the Constitution.

The attitude of the Court is even more strikingly illus-

trated by the subsequent history of the income tax cases.

In the case of Flint v. Webh^ the Court refused a certificate

for appeal, although their judgment from which an appeal

was sought was in conflict with the decision of the Privy

Council in Webb v. Outtrim,^ and was based on decisions of

the High Court of which the Privy Council had explicitly

disapproved, and although two of the five members of the

Bench had dissented from the judgment of the Court. The

refusal of the certificate was concurred in by all the mem-

bers of the Court.

13. The section not merely establishes the judgment of

the High Court in the particular case against the possibility

of reversal or alteration on appeal ; it establishes the inter-

pretation which the Court has put on the Constitution—the

ratio decidendi as well as the decree or order. It asserts

the imperative and final authority of the case as a precedent,

so that not merely may the judgment not be reversed as

between the parties, but its reason may not be over-ruled in

a case competently before the Privy Council. So the High

Court declared in Baxter v. Gomraissioners of Taxation.^ The

question decided in Deakin v. Webb by the High Court had

M1907) 4 C.L.R. 1178.

^1907) A.C. 81.

»{1907) 4 C.L.R. 1087.
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been raised again in proceedings in the Supreme Court of

Victoria, and the Commissioner of Income Tax for Victoria

appealed direct to the Privy Council, who, in Webb v,

Outtrim} held, contrary to the decision of the High Court,

that the American doctiine of instrumentalities was not

applicable in the Commonwealth, and that federal officers

were liable to pay State income tax on their salaries. In

Baxter v. Commissioners of Taxation it w^as contended by the

State that the decision in Webh v. Outtrim was an authority

binding the High Court, and had the effect of over-ruling

Deakin v. Webb. It was argued that there was nothing in

the Constitution to detract from the position whereby the

King in Council, adjudicating in a matter competently

before it—of which of course it must be the judge—gave

the law to all Colonial tribunals. It was impossible that

the Constitution should have set up two independent tri-

bunals as final interpreters of the law ; one must prevail

over the other. The Constitution permitted appeals on

these matters to go from the High Court to the Privy

Council with the consent of the High Court ; it permitted

them to go from the State Courts without the consent of the

High Court. There was no provision in any circumstances

for an appeal from the Privy Council to the High Court.

The final authority of the Privy Council's decision as pre-

cedent was not limited by its power to reverse judgments

which disregarded them, any more than the authority of

judgments of the House of Lords depended on whether, in a

particular case pending in an inferior Court, an appeal might

be taken to the House of Lords. It rested upon the status

of supremacy belonging in the one case to the King in

Council, in the otlier to the King in Parliament. The High

Court, however, considered that the mere protection of the

parties in the particular case against a reversal of the judg-

M1907) A.C. 81.
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ment by the Privy Council, was not in itself an object of

sufficient importance to account for the provisions of sec. 74.

The primary object was to determine the authority to which

the interpretation of the Constitution in the class of cases

within the section should be committed. That object would

be defeated if the High Court was to be bound in the way

suggested, and it was considered that the unusual phrase-

ology of the section—the use of the word " decision " in

place of judgment, order, decree, and the like, and the

express reference to " the question " decided—was an apt

and sufficient mode of expressing the intention that the

question of law decided by the High Court should not be

brought to review in the Privy Council in the same or any

other case except with the consent of the High Court itself.

From this view Higgins J. dissented.

These divergent interpretations by the High Court and

the Privy Council are a serious blot on the Constitution.

The view of the High Court carries with it a solution of the

difficulty, in that it imports a duty in the Privy Council to

accept in all cases before it (even though coming from the

State Courts), the law as laid down by the High Court, so

far as concerns all the questions included in the first para-

graph of sec. 74. The Privy Council, on further considera-

tion, may accept that view ; and Wehh v. Outtrim^ is not

conclusive that it will not, since it is not clear that the

Privy Council regarded the case as falling within the terms

of sec. 74. The application to the Privy Council for leave

to appeal fi-om the decision of the High Court was refused

on grounds outside the present question, and contributes

nothing to their elucidation.^

M1907) A.C. 81.

-{1908) A.C. 214. Leave to appeal from the judgment of the High Court

in A Itormy General for Neio South Wales v. Col/eclor of Customs—another

of the instrumentalities cases—was refused by the Privy Council on the

ground that the matter was within sec. 74 (1909) A.C. 345.
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A mode of avoiding a recurrence of the difficulty was

found by enacting in the Commonwealth Parliament that

in matters (other than the trial of indictable offences),

involving any question within sec. 74, the jurisdiction of the

Higli Court shall be exclusive of the jurisdiction of the

Supreme Courts of the States ;
" so that the Supreme Court

of a State shall not have jurisdiction to entertain or deter-

mine any such matter either as a Court of first instance or

as a Court of Appeal from an inferior Court."^ The result

is that in the class of cases referred to, no appeal to the

Privy Council can be taken as of course under the Orders

in Council, which are limited to judgments of the Supreme

Courts of the States ; and it is assumed that the Privy

Council would not give leave to appeal to itself from an

intermediate Court of federal jurisdiction.

But the fact remains that we have now in the reports

vital differences in the fundamental principles of interpreta-

tion applicable to the Constitution, as enunciated by the

Privy Council and the High Court respectively, and these

differences extend beyond the determination of particular

questions under sec. 74.^

14. The question whether a case does involve some

questions falling within sec. 74 is not an easy one, and a

difference may arise as to the proper tribunal—the High

Court or the Privy Council—for determining whether a

decision of the High Court is upon a question within the

section. It is clearly not enough that the question should

be as to the powers of Commonwealth or State only ; it

must be such that the concession of the power to the one is

the denial of some—not necessarily the same—power to the

other. Thus the question whether the Commonwealth may

^Judiciary Act 1908, sec. 2.

-The judgment of Isaacs J. on the " corporation "' question in A/oorhead v.

Huddart Parker, (1909) C.L.R. will be found to illustrate these diflferences.
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make a law on any subject is- not generally within see. 74

—

it puts in issue no power of the State to legislate on the

same subject. On the other hand, the question whether

either State or Commonwealth may levy an income tax on

the salaries of the servants of the other, is within the sec-

tion, since, though the power of the States to impose such a

tax on federal officers is quite consistent with a power in

the Commonwealth to impose a similar tax on the same

persons, the matter in issue is whether the existence of the

power in (juestion is an interference with other powers of the

Federal Government, and therefore involves the extent of

those powers.^ So, the Privy Council holds that the question

whether the State Governments can import goods without

paying duties of Customs thereon, so far as it depends on

the power of the Commonwealth to exact such duties from

those Governments, is within the section.^

The relation of the High Court to the Supreme Courts

of the States in the exercise of the appellate jurisdiction

of the former was considered in two cases

—

Peacock v.

Osborne^ and Bayne v. Blake^ In both cases the High

Court had reversed judgments of the Supreme Court of

Victoria, and remitted the cause to the Supreme Court for

execution under sec. 37 of the Judiciary Act 1903, whereby

it became " the duty of that Court to execute the judgment

of the Higli Court in the same manner as if it were its own
judgment." The cases were set down in the Supreme Court

for inquiries as to damages ; but on information that an

appeal was pending before the Privy Council, a Judge in

Chambers granted an application to stay proceedings until

further order in Peacock v. Osborne, and in Bayne v. Blake

^Baxter v. CommisHionera of Taxation, (1907) 4 C.L.R. at pp. lllS-9.

"^ Attorney-General for Neio South Wales v. Collector of Ctiatomn, (1909)

A.C. 345.

"(1907) 4 C.L.R. 1564.

*(1908)5C.L.R. 497.
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each of two learned Judges, in whose list the case was put

for hearing, adjourned the matter until the result of the

Privy Council appeal should be known. From these orders

appeals were taken to the High Court, and in Bayne v.

Blake the relation of the High Court and the Supreme

Court in such cases was fully argued. It was contended

that when a cause was remitted to the Supreme Courts of

the States, it was remitted to them subject to the powers

exerciseable by them over their own proceedings, including

the power to hear cases at such times as their Rules and

convenience should dictate. The Supreme Courts were not

the servants of the High Court, and the application in the

present case was equivalent to an application for tnan-

diiinus ; if the Judiciary Act must be so construed as to

make them so, it was pro tanto idtrd vires. The High

Court held that the Supreme Court had no power to make

any order preventing the execution of a judgment of the

High Court, and that these orders, whether for a stay of

proceedings or for an adjournment of proceedings, were in

tlie circumstances orders thwarting or obstructing the exe-

cution of the judgment, were wrong, and must be set aside.

The Court adverts to sec. v. of the Constitution Act declar-

ing that all laws made by the Parliament shall be binding

on the Courts, Judges, and people of every State, as casting

a duty upon the State Courts, their Judges, and officers to

execute the orders of the Court, and justifies sec. 37 of the

Judiciary Act by reference to the power of the Parliament

under sec. 51 (xxxix.) of the Constitution to make laws

incidental to the execution of powers vested in the Federal

Judicature.
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PART IV -THE POWERS OF THE COM-

MONWEALTH GOVERNMENT.

CHAPTER I.

THE POWERS OF COLONIAL LEGLSLATURES.

Every Act of a Legislature to be operative, must comply

with two conditions—it must be valid in respect of form,

and it must in point of substance be within the powers of

the enacting authority.

Formal Validity.—Wherever a document is relied on as

a Statute, the first matter to be determined is whether the

document is what it purports to be—an Act of Parliament.

Even in regard to alleged Statutes of the English Parlia-

ment questions have arisen whether they had in fact

received the assent of all parts of the Legislature^; and in

Europe where, notwithstanding the existence of funda-

mental Constitutions, the Legislatures are the only com-

petent interpreters of their own power, the judicial office

necessarily extends to an inquiry into the authenticity of

the alleged act of legislation.

^See May, Parliamentary Practice, lOtli ed., p. 488 ; Craies, Statute Laic,

p. 34. For a consideration of the formal validity of the ConstittUion Act of

Victoria 1855, see Jenks, Oovernment of Victoria, pp. 'J02-205.



244 THE COMMONWEALTH OF AUSTRALIA.

In the case of subordinate Legislatures we frequently

find that the procedure to be observed in legislation has

been prescribed in certain classes of case, and it becomes

important to consider how far the observance of such forms

is essential to the validity of the Statute, and what authen-

tication of the due observance of the prescribed forms is

required by Courts of law.

The Constitution Acts of the several Colonies have

commonly dealt with the procedure to be observed in the

case of money bills and bills for the amendment of the

Constitution ; and doubts have been entertained as to the

validity of Acts amending the Constitution which are not

shown to have been passed by the statutory majorities,

or to have been reserved for the Royal Assent.^ In 1864,

the Law Officers of the Crown (Sir Roundell Palmer and

Sir Robert Collier) expressed the opinion that " when the

power of legislation is given not to a simple majorit}^, but

to certain specified majorities in one or both branches of the

Legislature, it is evident that such majorities are a siiie qua

nan to its exercise, and, consequently, that the Judges are

not at liberty to treat any law on that subject as valid if it

appears either on the face of the law itself or by other

proper evidence that it was not in fact passed by the

required majorities." The customary forms of legislation,

however, afford no indication of the use of any special pro-

cedure ; and in the opinion referred to, the Law Officers did

^ E.q., the Constitution Act 190.3 of Victoria. See the opinions of Messrs.

Isaiics, Higgins and Cussen printed in the Melbourne Heruhl, May 14th and

loth, 1903. As to the practice under the American Constitutions, see Cooler,

Constitutional Limitationx, 1 14 tt seq., 186 et seq., 245-6, and Field v. Clark, 143

U.S. 649, where, at p. 661, will be found a very full note on the decisions

of the States Courts as to the conclusiveness of Acts of the Legislature. In

the United States, the Courts have gone very far towards holding that the

ordinary distinction between mandatory and directory provisions does not

apply to Constitutions, and that as those high and solemn instruments do

not condescend to mere procedure, all their enactments must be treated as

mandatory. See also Millard v. Roberts, (1905) 202 U.S. 429.

1
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not think it absolutely necessary " that it should appear on

tlie face of the law itself that it was passed by the requisite

majorities (if the fact can be otherwise proved) in order to

authorize the Judges to act upon such legislation as valid

and effectual ;" and they inclined to think, though they

treated the point as admitting of some doubt, that " the

Judges ought to presume until the contrary is proved, that

every Act which lias passed the Legislature, and which is

authenticated as an Act of the Legislature, was passed by

such a majority as would be necessary according to law to

give it effect." Accordingly, the Colonial Laivs Validity

Act 1865, sec. 6, provides that " the certificate of the clerk

or other proper officer of a legislative body in any Colony

to the effect that the document to which it is attached is a

true copy of any . . , colonial law assented to by the

Governor of such Colony .... shall be 'prima faxiie

evidence that .... such law has been duly and

properly passed and assented to." The question remains

whether in all cases this presumption can be rebutted, and

liow in any case it may be rebutted. The proper evidence

for rebutting the presumption would, of course, be the

Journals of the Legislature ; but as each House controls its

own records it seems to be within the power of the Legis-

lature to refuse to make that evidence available. In

Bickford Sraitlt & Co. v. Musgrove^ the question was raised

as to the observance of the proper forms in the case of a

Money Bill, and the issue fell because the Speaker of the

Legislative Assembly of Victoria refused to allow the pro-

duction of the Journals, and the Act was treated as valid.

In the Commonwealth, it is provided by the Evidence Act

1905, sec. 7, that the votes and proceedings of Parliament

shall be provable by the production of documents purporting

to be such votes and proceedings and purporting to be printed

m V.L.R 296.
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by the Government Printer. But apart from the question

of evidence, can the presumption of validity be rebutted ?

So far as the common provisions concerning Money Bills are

concerned, the Judicial Committee of the Privy Council in

Powell v. Apollo Candle Go} said :
—

" It has been argued

that the proviso that all Bills for appropriating any part of

the public revenue or for imposing any new rate, tax, or

impost shall originate in the Legislative Assembly in the

Colony, is at least a direction on the part of the Imperial

Parliament that all levying of taxes in the Colony shall be

by Bill, originating, as in this country, in the Lower House.

It may be that the Legislature assumed that with respect to

customs duties such a course would undoubtedly be pursued

as is in accordance with the usages and traditions of this

country ; but it appears to their Lordships impossible to hold

that the words of an Act which do no more than prescribe a

mode of procedure with respect to certain Bills, shall have

the effect of limiting the operation of those Bills.
"^

" Laws " and " Proposed Laws."—This is the assumption

which underlies the use of the terms " law " and " proposed

law " in the Commonwealth Constitution, sees. 53-59. They

indicate the difference between the product and the machin-

ery ;
" law " is sanctioned by ill usage as an equivalent for

" Act " or " Statute
;

" " proposed law " is an innovation, and

a somewhat clumsy one, indicating " bill." Where the Con-

stitution prescribes the procedure upon " proposed laws," the

provisions are generally directory merely ; they are matters

of Parliamentary practice attended with Parliamentary and

ilOA.C.pp. 282,290.

-Mr. Burgess, speaking of the United States Constitution, Art. i., sec. 7,

whereby " Bills for raising revenue shall originate in the House of Repre-

sentatives," regards the matter as a legal question determinable by the

Courts, and not a political question determinable by the Legislature alone.

(Political Science and Constitutional Law, vol. i., p. 196.) Seethe recent

decision of the Supreme Court of the United States in Millard v. Roberts,

(1905) 202 U.S. 429.
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political sanctions, and may be waived by the concurrence

of the enacting authorities. Where, on the other hand, the

Constitution speaks of " laws," it makes the observance or

non-observance of the provisions a legal and not simply a

political question.^ What is the legal sanction ? In the

absence of express direction, nullity. By sec. 55 " laws im-

posing taxation, except laws imposing duties of customs or

excise, shall deal with one subject of taxation only "
; if they

deal with more than " one subject of taxation," the whole

will be void. " Laws imposing duties of customs shall deal

with duties of customs only, and laws imposing duties of

excise shall deal with duties of excise only " ; if either trans-

gress, it is invalid. But in providing that " laws imposing

taxation shall deal only with the imposition of taxation,"

sec. 55 expressly provides that " any provision therein deal-

ing with any other matter shall be of no effect."

There are two cases, however, in which the term " pro-

posed law " introduces provisions which go to the validity

of the enactments to which they relate—in sec. 60 and sec.

128. Sec. 128 deals with the alteration of the Constitution

and will be referred to under that head. By sec. 60, it is

provided that " a proposed law reserved for the Queen's

pleasure shall not have an}'- force unless and until within

two years from the day on which it was presented to the

Governor-General for the Queen's Assent the Governor-

^The ambiguity of " law " in the Eiiglisli language has often been com-
mented upon. The inconvenience of using the same term for jus or lex is

to some extent mitigated by the pre-eminence of tlie Imperial Parliament

and the fact that Statute is our type of law. But the use of "a law" to

describe an enactment of a subordinate Legislature leads us at once to con-

fusion and paradox. For a " law " made by the Parliament of the Com-
monwealth or a State may be invalid, may not be '* law" in the abstract.

The authors of the Commonwealth Constitution are not the originators of

the anachronism, a void or invalid " law," The same thing may be found

in the Colonial Laws Validity Act 1865, which declares that "Colonial
laws " shall, in certain cases, " be and remain absolutely void and in-

operative."
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General makes known by speech or message to each of the

Houses of Parliament or by Proclamation that it has re-

ceived the Queen's Assent."

Substantive Validity.—In no respect is there a greater

difference between the American Legislatures and the British

Colonial Parliaments than in this : that American Constitu-

tions have been developed under the influence of the legal

sovereignty of the people, and all legislative power vested in

organs of government has been regarded as Locke regarded

it—a trust held by delegation, not to be transferred or lodged

elsewhere than where the people have placed it. The cases

based on this principle fill a large section in all attempts to

describe the legislative power in either the Federal or the

State Constitutions in the United States.^ In its most

singular form, it prohibits the reference of a proposed law

to the will of the people themselves.

f British Colonial Constitutions have not been established

by the people ; they have been granted by the Crown or by

the Imperial Parliament, whence it might have been inferred

that Colonial Legislatures were mere instruments charged

with the function of executing by delegation the powers

belonging to the constituent authority ; in other words that

they were of a more essentially delegate kind than the Ameri-

can legislatures, since they were established by a determinate

authority. But as ^ matter of fact, the English tradition

of self-government has joined with the habit of Parliamen-

tary government to reproduce in the Colonies institutions

which find their model in the powers of the English Parlia-

ment, with the consequence that the Legislature has a legal,

the electorate merely a political, supremacy.

The great attention which the framers of the Federal

Constitution gave to American institutions, and the influence

which American decisions have had and must continue to

^See Cooley, ConstitiUioiial Limitations, pp. 16.'>-174.
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have, in the interpretation of tlie Australian Constitution,

makes it the more important to regard with care their

essential points of difference.

Tlie sovereignty of the Imperial Parliament, its power to

make paramount laws on all subjects whatever, with the

fact of uniformity in the mode of exercising its powers,

tends to obscure the real nature of the power exercised upon

xiny particular occasion. But if we regard the authority of

the Crown, in respect to the Colonies, we see at once a

difference in the nature of the powers which may be exer-

cised. The Crown may by its prerogative convene a

representative assembly in any Colony, whether acquired

by conquest or cession or by settlement, except so far as it

may be impeded by statute. But that the assembly so

convened is not the mere agent of the Crown is shown by

two facts : first, that in no case can the establishment of

such a legislature be recalled by the Crown alone, there is

no inherent power to cancel or recall the act ^ ; secondlj', that

until the passing of the British Settlements Act 1887, this

•constituent power of the Crown existed, in the case of

settlement colonies, without the Crown having any ordinary

legislative power there at all. So, when the Constitution is

•established by Act of the Imperial Parliament, the action of

Parliament may properlj'' be described as constituent rather

than legislative ; and though it creates the legislature,

determines its authority and defines the extent of the powers

to be exercised, the powers so conferred, with the possible

exception to be mentioned hereafter, are regarded as powers

of self-government, and not as mere substitutes for the

direct action of the paramount authority.

This is not mere political doctrine, but a legal principle

^Caimjbdlv. HaU^ (1774)20 St. Tr. 2.39. In tlie case of conquered or

cessionary Uolonies, the Crown may in granting representative institutious,

reserve power to legislate : see Jenkyns, p. 95.
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with important practical consequences. The principle that

a Colonial Legislature is not acting as a delegate of the

Imperial Parliament has been thorouglily established in law

by numerous decisions in cases where it has been sought

to limit its powers by reference to its supposed delegate

character;^ and it is now a truism that " an Act of the local

Legislature lawfully constituted has as to matters within its

competence and the limits of its jurisdictiop, the operation

and force of sovereign legislation, though subject to be con-

trolled by the Imperial Parliament."' In R. v. Biirah^ Lord

Sclborne, in delivering the decision of the Judicial Com-

mittee, described the powers of an Indian Legislature in

terms which are applicable to Colonial Legislatures gener-

a,lly. He said:
—"The Indian Legislature has powers which

are limited by the Act of Parliament which created it, and

can, of course, do nothing beyond the limits which circum-

scribe those powers. But, when acting within those powers,

it is not in any sense an agent or delegate of the Imperial

Parliament, but has, and was intended to have, plenary

powers of legislation as large, and of the same nature, as

those of Parliament itself. The established courts of justice,

when a question arises whether the prescribed limits have

been exceeded, must of necessity determine that question :

and the only way in which they can properly do so is by

looking to the terms of the instrument by which affirma-

tively the legislative powers were created, and by which

negatively they are restricted. If what was done is legis-

lation within the general scope of the affirmative words

which give the power, and if it violates no express con-

dition or restriction by which that power is limited (in

Iff. V. Btirah, 3 A.C. 889; Hodrje v. The Queev, 9 A.C. 117 ; Powell v.

Apollo Candle Co., 10 A.C. 282.

-Phillips V. Eyre, L.R. 6 Q.B. 1. See iilso Webb v. OiUtrim, (1907) A.C.

81.

='3 A.C. 889, 904.
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which category would of course be included any Act of the

Imperial Parliament at variance with it), it is not for any

court of justice to inquire further, or to enlarge construc-

tively those conditions and restrictions."

Two principal facts accounting for the plenary power of

British colonial legislatures—the tradition of self-govern-

ment and its association with Parliamentary sovereignty

instead of people's sovereignty—have been already referred

to. A further fact is that, whether the Crown is or is not

a part of the colonial legislature, there is in the Crown,

either as an assenting party or from its power of disallow-

ance, a power of control in the hands of the Imperial

government. Consequently the grant of legislative power

may be interpreted liberally, and without the implied

restraints which might be required by national unity if

these legislatures were wholly cut adrift from the Imperial

power. This is probably the significance of the observations

of the Privj'^ Council in Webb v. Outtrim} where their Lord-

ships say :
—

" No State of the Australian Commonwealth has

the power of independent legislation possessed by the States

of the American Union. Every Act of the Victorian Council

and Assembly requires the assent of the Crown, but when it is

assented to, it becomes an Act of Parliament as much as any

Imperial Act, though the elements by which it is authorized

are different.'"^ But the terms employed are not very happy
;

they appear to treat the Colonial Act as a phase of legislation

by the Imperial Parliament and thus to resort to that very

theory of delegation which the Privy Council has so often

denounced.

The passage cited from the judgment in Webb v. Outtrivi

may derive some additional significance from the reasons

given by the Privy Council in another case decided in 1906.

M1907) A.C. 81, 88.

•See also Bank of TorojUo v. Lambe, (1887) 12 A.C. 575.
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In the judgment of the Board in Attorney-General for

Canada v. Gain and Gilhuta} the question whether the

power of the Dominion Parliament extended to the deporta-

tion of aliens, was approached from a consideration of the

prerogative of the Crown in such matters, and a delegation

of its prerogative by the Crown was inferred from the assent

of the Crown to the Act. " The Imperial Government might

delegate those powers to tlie Governor or Government of

one of the Colonies either by Royal Proclamation which has

the force of a Statute

—

GampbeU v. Hall—or by a Statute

of the Imperial Parliament, or by tlie Statute of a local

Parliament to which the Crown has assented. If this

delegation has taken place, the depositary or depositaries

of the executive and legislative powers and authority of

the Crown, can exercise those powers and that authority

as effectually as the Crown could itself have exercised

them."^ Without questioning that the power might be

validly conveyed to the Colonial executive in any of the

ways suggested, it certainly appears a novel proposition

that the act of the Crown in assenting to a Colonial Act is

to be construed as a delegation by tlie Crown in the same

sense as if the Crown had committed its power to an officer,

a proposition which would have this singular result, that

what was done under the apparent authority of a Colonial

Statute was really done not b}^ the authority of the

Colonial Government, but by or on behalf of the Imperial

Government.

It is submitted that the doctrine propounded is not sound.

As Sir Henry Jcnkyns points out, " the Crown as the diief

executive in a possession must be distinguished from the

Crown as chief executive power in the United Kingdom or

M1906) A.C. 542.

2(1906) A.C. at p. 546.
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the whole Empire";^ and " even the King in Council, when

legislating in that capacity for a Colony, is a local and

subordinate Legislature, and the legislation has no greater

territorial effect than if it were enacted by the ordinary

Legislature of the Colony."^ Legislative Acts, in modern

Constitutions at any rate, derive their validity and effect

from the supremacy of the legislative power, a function

which is as distinct from the merely mandatary as is

government from property. This is recognized in the well-

established rule that the prerogative of the King is subor-

dinate to his own authority as part of the supreme Legisla-

ture

—

i.e., the Imperial Parliament. It is submitted that

the principle in the Colonies is the same, and that so far as

a Colonial Legislature may affect the prerogative at all, it

is in its legislative and not in any mandatary character,

and that its statutory powers of legislation are not to be

enlarged by blending them with executive powers of the

Crown.^

^ British Rvle and Jiirisdiction beyond the Seas, p. 12.

2/6., p. 16.

°The case of coinage may be taken as an illustration. The jtia cudendce

monetcB is everywhere an attribute of sovereignty and is under the British

Constitution a part of the prerogative of the Crown. It is not doubted

to-day that in general those prerogatives of the Crown which are exercise-

able separately in difiFerent parts of the King's Dominions may be abridged

or extinguished by ordinary local legislation. Thus the "prerogatives by
exception"—immunity from suit, from costs, from taxation—are constantly

dealt with ; and it is not less certain that powers of the Crown may equally

be dealt with— that, for instance, the Legislature may regulate the Crown's

power to exclude aliens from the territory of the Colony. If the Legisla-

ture may under its ordinary power make laws for currency and legal tender

in that possession, that (it is submitted) is not because the assent of the

Crown to Acts is a delegation by the (Jrown, but because the legislative

power prevails over the operation of the prerogative within the possession.

The Crown might, however, formerly by prerogative, and may now by

proclamation under the Coi/taf/e .<4c-M870, sec. 11, establish branch mints

in a Colony and make the coinage issuing therefrom legal tender in any

British possession beyond the limits of the territory. But it could not be
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If the view of their Lordships is sound, it would appear

that any prerogative wliich may be exercised by the Crown

in its Imperial capacity, may, so far as it concerns the Colony,

be equally well dealt with by Colonial legislation, on the

ground that the assent of the Crown has the effect of a

prerogative act. The Crown may by virtue of the prerogative

or of statute alter the boundaries of British possessions in

many cases, or divide or join British possessions. (On the

subject of Colonial boundaries generally, see Jenkyns, op. cit.

pp. 3-4). May the Legislature of any British possession annex

other territories on the ground that the assent of the Crown

to its Act is a valid exercise of the power which belongs to

the Crown ? Again, the Crown may by prerogative cede

any portion of its territory to a foreign State. (This is,

semhle, the better opinion. But see Jenkyns, op. cit. p. 3.

See also Ilbert, The Government of India, 1st ed., p. 210.)

If a Colonial Act assented to by the Crown is a mode of

exercising an Imperial prerogative, such an Act of Cession,

passed by a Colonial Legislature, would appear to be valid,

though, as being assented to by the Governor in the King's

name, it was never seen by the Imperial advisers of the

King until after it purported to come into operation. This

is the sort of consequence to which we are driven when we

ignore the practical necessity for distinguishing in law as

well as in politics the different capacities of the Crown as

executive and as part of the Legislature, as exercising

Imperial as well as local functions. It illustrates once again

contended that the mere assent to a Coloaial Act establishing a local

currency was such a delegation of prerogative, making the Colonial coinage

currency throughout the British Dominions. Briefly, it is submitted that

the doctrine propounded in tlie judgment of the Board, so far as concerns

the territory of the Colony 'whose Act is assented to, is unnecessary to

support the validity of a legislative act ; and, so tar as concerns places

beyond the territory, cannot be invoked to give the Act an extra-territorial

operation.
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the straits to wliich we are put in modern government by

driving too hard the doctrine of the unity of the Crown.^

Our starting point, then, in the case of Colonial Legis-

latures, is that they are bodies with " plenary powers,"

possessing a general and undefined power of government in

tlieir territory over all persons and things therein, and that

this power extends to the creation of such executive and

judicial machinery as well as such subordinate legislative

authorities as appear necessary to the Colonial Legislature.

The limitations upon a Colonial Legislature are found in

certain definite restrictions.

1. In the first place a Colonial Legislature would 'priTnd

facie be bound by the terms of the instrument creating it,

whether that was an Imperial Statute, or an exercise of the

Royal Prerogative. The plenary legislative power would not

2)eT se carry a power to alter the Constitution itself. In

spite of the emphatic assertions of the plenitude of the

powers of a Colonial Legislature, and its power to establish

orsra^ns of government and to define their functions accordincr

to its own discretion, the Privy Council has suggested a

limit to this power : that it could not create and arm with

general legislative authority, a new legislative power not

created or authorized by the Act of Constitution.^ But the

Legislatures of the several Australian Colonies, b}^ their

Constitutions, received power to alter and vary the constitu-

tion and powers of their Legislatures, subject to the observ-

ance of certain prescribed forms ; and by the Colonial Laws
Validity Act 1865, sec. 5, every representative Legislature

has full power and is deemed at all times to have had full

power to make laws concerning the constitution, powers

^ In Robtelmes v. Brenav, (1906) 4C.L.R. pp. 400, 403, 405, the High
Court of Austnilia cites with approval the passage of the judgment in

Attorney-General for Canada v. Cain and OUhvla, here commented on.

Tliat case is referred to poatea.

"Cf. li. V. Burah, (1S78) 3 A.C. 889, per Lord Selborne, at p. 905.
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and procedure of such Legislature, and to establish and

reconstitute Courts, and to make provision for the adminis-

tration of justice therein.

The power to amend the Constitution, whether conferred

by the Constitution of the Colony or by tlie Colonial Laws

Validity Act, exists as a distinct power from the ordinary

power of legislation. In many cases it can be exercised only

through the adoption of a special procedure, as the approval

of an absolute majority of the members of the legislature,

or the reservation of the Bill for the Royal Assent. But

even apart from the necessity of observing special forms

where they are required, it seems that the " constituent

power" is so far distinct from the "legislative," that ordinary

acts of legislation are controlled by the Constitution until it

has been amended. This is the principle affirmed by the

decision of the High Court of Australia in Cooper v. Cotii-

7nissio7ier ofIncome Tax for Queensland} The Queensland

Constitution contained the common provision for the pro-

tection of the tenure and salaries of the Judges of the

Supreme Court, and also empowered the Queensland Parlia-

ment to amend or repeal any of the provisions of the Con-

stitution. An Income Tax Act passed by the Queensland

Parliament was alleged by the Chief Justice of that State,

so far as it purported to tax the salary of his office, to be a

reduction of his salary in violation of the Constitution. The

Queensland Government contended (rightly, as the High

Court held) that the exercise of the power of taxation in

respect to the Judges in common with other citizens, could

not be regarded as within the prohibition of the Constitu-

tion ; but they also contended that if it were, then, as the

Queensland Parliament had the amending power, the Income

Tax Act must, so far as it was inconsistent with the Consti-

tution, be held to be, 2^0 tanto, an amendment, and to

H1907)4C.L.R. 1307.
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operate in accordance with the ordinary rule that of two

inconsistent acts of legislation the latter must prevail. This

contention the High Court rejected, and decided that before

the Legislature could exercise a power withheld by the

Constitution, it must, by an Act directed to that purpose,

have amended the Constitution, and so removed the barrier

to the exercise of its legislative power. In the words of

Griffith C.J. :
—

" The distinction between an authority to

alter or extend the limits of their powers, and an authority

to disregard the existing limits, is clear."^

2. The general power of a Colonial Legislature to make

laws has always been limited by a condition that such

laws should not be " repugnant to the laws of England."

This condition received widely different interpretations at

different times, the narrower views occasionally finding

expression in Acts of the Imperial Parliament authorizing

Colonial legislation non obstante?' Latterly, however, prob-

ably as a result of the growth of self-government in the

Colonies, this restriction was treated as meaning merely

inconsistency with any Imperial Act applicable to the

Dominions of the Crown generally, or to the particular

Colony in question, and inconsistency with fundamental

principles.^ In 1865, mainly as the result of difficulties

iS.C. fttp. 1314.

-.See Forsyth, Canes and Opinions on Constitutional Law, p. 23, referring

to 6 & 7 Vict. c. 22, which empowers Colonial Legislatures to make laws

for receiving the evidence of barbarous and uncivilized persons. See also

Chalmers, Opinionn of Emine.nt Laivt/ers, 2, p. 62 ; Forsytli, pp. 459, 562,

South Awlralian Papers 1861, vol. ii.. No. 50 ; 1863, vol. ii., No. 24 ; 1864,

No. 142, pp. 50 et neq. ; 1862, vol. ii., No. 68.

•"'Contrary to those essential principles of what may be called natural

jurisprudence which as modified by the ideas and institutions of Christianity

have been adopted as the foundation of the existing laws of England ; but

that it would not be void in consequence of any divergence from tlie pro-

visions of the law of England, which, having no natural connection with

any such fundamental principle, are or might have been dictated by mere
national peculiarity or considerations of temporary or local convenience."

(Sir William Alherton and Sir Rouadell Palmer, April 12th, 1862, Parlia-

mentary Papers, South Australia),

R
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which had arisen in South Australia, and the opinions of

the Law Officers of the Crown^ thereon, the Colonial Laivs

Validity Act was passed, by which tlie vague limitations

of fundamental principles disappear, and inconsistency with

the provisions of some Imperial Act extending to the

Colony remains as the single principle of limitation. The

provisions of the Act on this subject are :

—

Sec. 2. Any Colonial law which is or shall be in any respect repugnant to

the provisions of any Act of Parliament extending to the Colonj' to whicli

such law may relate, or repugnant to any order or regulation made under

authority of such Act of Parliament or having in the Colony the force and
effect of such Act shall be read subject to such Act, order, or regulation,

and shall to the extent of such repugnancy but not otherwise be and remain

absolutely void and inoperative.

Sec. .3. No Colonial law shall be or be deemed to have been void or

inoperative on the ground of repugnancy to the law of England unless the

same shall be repugnant to the provisions of some such Act, order, or regu-

lation as aforesaid.

The Colonial Laws Validity Act'^ is useful as clearing

away the mist that surrounded the traditional condition of

conformity to the laws of England ; but inasmuch as the

powers of a Colonial Legislature are themselves granted by

an Imperial Act which extends to the Colony and by which

therefore it is bound, and any Act of the Colonial Legisla-

ture inconsistent therewith is, by the terms of the Colonial

Laws Validity Act, void and inoperative, the question of

the extent of the powers granted is still a relevant question

and one which Courts of Law are competent and bound to

consider. Tiiis qualification must be borne in mind in

reference to the statement by the Privy Council in Webb v.

Outtrim^ that if an Act of the Parliament of Victoria

" were replignant to the provisions of any Act of Parlia-

ment extending to the Colony it might be inoperative to

^Sir William Atherton and Sir Roundell Palmer ; Sir Roundell Palmer

and Sir Robert Collier.

^28 & 29 Vict. c. 63.

=•(1907) A.C. 81.
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the extent of its repugnancy (see the Colonial Laws

Validity Act 1865), but with this exception, no authority

exists by wliich its validity can be questioned or impugned."

This brings us to the most distinctive limitation upon the

powers of the Colonial Legislature as compared with the

Imperial Parliament.

3. Colonial Legislatures are " local and territorial Legis-

latures " in a special sense. The Imperial Parliament, like

the organs of every sovereign State, is limited territorially

by the fact that its executive and judiciary, upon which the

enforcement of its laws depends, can act effectively only

within the territory of the sovereignty itself ; but it can

constrain every person and every authority within its

borders to treat its enactments as valid, and the rule

against the extra-territorial operation of Statutes^ is a rule

of interpretation merely, overborne by any clear indication

of the intention of Parliament to apply an Act to persons,

things, or acts outside the British Dominions. The terri-

torial limitation on a Colonial Legislature, however, has

been treated as more than a rule of interpretation ; it is a

rule in restraint of power, sanctioned not merely by the

refusal of Courts beyond the Colony to recognize its

authority, but by the refusal of the Courts of the Colony

itself to treat the enactment as valid. This is the gener-

ally accepted opinion, but it has not passed entirely witliout

question.^ Many of the cases relied on for the opinion in

question are unsatisfactory, in that they are decisions, not

*See Craies, Statute Laiv, Part 11., cap. viii.

*See Craies, StaliUe Law, Part II., cap. ix. ; Lefroy's Letfitlalivp, Poxcer

in Canada, 321 et seq. ; IlberL's Goverinneut of India, 1st ed., p. 269; Low
V. Routkdfje, (1865) L.R. 1 Ch. 42, 4 E. & I. App. 1(H) ; AlcLeod v. Attonit^y-

Omeral for Ntw South Wales, (1891) A.C. 455; Kinqaton v. Gadd, (1901)

27 V.L.k 418, (1903) A.C. 471 ; In re the Award of the Welliwjton Cooks

and StewardH Union, (1906) 26 N.Z. L.R. 394. For the application of the

doctrine to the States Legislatures in tlie United States, see Cooley, Con-

aliliUional Limitations, pp. 176-181, and 15 Harvard Laic Review, p. 747.
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of the Court of the Colony whose powers are in question,

but of an English Court or the Court of another Colony.

In such a case the decision is really no more than that the

law in question is not entitled to extra-territorial recognition

as a matter of private international law,^ or that the Colonial

Legislature cannot extend its enactments so as to operate as

leges terrae beyond its own territory .^

But the principle, and the consequent distinction between

the powers of Colonial Legislatures and the Imperial Parlia-

ment, have been recognized both by the Privy Council and

the House of Lords. The Statute law of England and of

New South Wales defines bigamy in similar terms, and gives

jurisdiction to try and punish the offence, in the one case

whether the second marriage takes place in " England or

Ireland or elsewhere ;" in the other, " Wheresoever the

second marriage take place." In M'Leod v. Attorney-

General for New South Wales,^ the Privy Council held that,

from the limited nature of the powers of the Colonial Legis-

lature, the Colonial Statute must be restricted so as to

read wheresoever in the Colony the marriage took place

;

while in the Trial of Earl Russell^ the House of Lords held

that the words in the English Statute had no such restric-

tion and extended to a marriage in Nevada, the decision in

M'Leod'8 Case being expressly referred to the limited powers

of a Colonial Legislature.

The limitations upon the power of Colonial Legislatures

arising from their " local and territorial " character are the

foundation of several Imperial Acts conferring special

powers upon Colonial Legislatures ; and the range of these

^E.g. Brisbane Oyster Fishery Go. v. Emerson, Knox (N.S. W.) 80 ;

Ray V. Mciluckiii, (1875), 1 Victorian L.R. 274.

^Loiov. Routledge, (1865) L.R. 1 Cii. 42; Leonard Walion's Case, (1839)

9 A. & E. 721.

»(1891) A.C. 455.

*(1901) A.C. 446.
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Acts is instructive as to the several views which have been

held as to tlie operation of the restriction. The narrowest

view of the power of the Legislature is perhaps that which

underlies 23 & 24 Vict. c. 122, an Act whereby Colonial

Legislatures are empowered to make laws enacting that

where any person feloniously injured within the Colony

shall die beyond the limits of the Colony, the offence may
be dealt with in the Colony where the injury was inflicted.

There are several Statutes which enable Colonial Courts

to take jui'isdiction of offences committed beyond their

territory, e.g., the several Acts giving jurisdiction over

offences committed on the high seas : 12 & 13 Vict. c. 96

;

23 & 24 Vict. c. 122 ; the Fugitive Offenders Act 1881, sees.

20 and 21. Other Imperial Acts serve in effect to extend

pro hac vice the limits of Colonial territory by giving to

acts of the Colonial Executive or Legislature the same

operative effect beyond the ordinary limits of the Colony as

they have within the Colony itself. In such a case the

Colonial Statute is a law in and for the place in which it

operates, just as if it virere enacted by the Imperial Parlia-

ment. Examples of Acts which empower the exercise of

Colonial authority extra-territorially in this sense, are the

Fugitive Offenders Act 1881 (return of fugitive offenders)

the Colonial Prisoners Removal Acts 1869 and 1884, the

Colonial Naval Defence Act 1865, sec. 3 (7), the Army Act

1881, sec. 177, the Bankru-ptcy Act 1883, sec. 118 (extend-

ing the bankruptcy laws of a Colony to other parts of the

British Dominions and requiring the Courts in such parts to

give effect to such laws), the Merchant ^Shipping Act 1894,

sees. 102, 264, 265, 279, 444, 478, the Commonwealth Con-

stitution Act sec. v., (semhle) the Territorial Waters Juris-

diction Act 1878,1 and the Colonial Mai^iages Act 1865.

Tlie " local and territorial " nature of Colonial Legislatures

*See Jenkyiis, Briliah Jurisdiction, p. 12 note.
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has also been regarded as marking a difference of spheres in

respect to the subject-matter of laws operating in the Colony

itself. It has been considered that there were some

matters which were essentially for Imperial action rather

than local legislation, either because the matter was one

requiring that the Empire should be dealt with as a whole,

or because as a matter of history the matter had been treated

as one of Imperial and not of local policy. Such matters

are of course generally the subject of Imperial legislation, so

that any Colonial Act thereon would be overridden by the

Act of the paramount authority ; but the opinion in ques-

tion is that the matters referred to are excluded from the

area of Colonial power, and that any Act of the Colonial

Legislature enacted merely under the general power to make

laws for the territory would be ultra vires}

Much difference of opinion existed as to the power of

Colonial Legislatures to pass local Naturalization Acts,

conferring the privileges of British subjects within the

territory, as may be seen from many of the cases in

" Chalmers' Opinions." Sometimes the Law Officers allowed

them to pass, more often they were disallowed as beyond

the powers of a local Legislature. At last 10 & 11 Vict.

c. 83 was passed to quieten doubts ; and besides confirming

Colonial Acts of Naturalization, it conferred the power of

local naturalization upon all Colonial Legislatures, a power

repeated by the Naturalization Act 1870, sec. 16.

In their fiscal and commercial policy, in the control of ship-

ping and the jurisdiction of Admiralty, the Colonies came at

the outset under a system which treated these matters as

Imperial, so that Imperial laws on the subjects operated in

the Colonies as of course. As the older policy has been aban-

doned, it has sometimes been deemed insufficient to repeal the

paramount Imperial Acts
;
power of legislation has been speci-

Menkyus, pp. 'J7-8, 70-1.
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ally conferred. The power over customs duties and establish-

ments was conferred by a series of Acts in the main removing

restrictions with which the customs power had been attended.'^

Much obscurity has attached and still attaches to the powers

of Colonial Legislatures in respect to merchant shipping ; and

the subject has hardly been elucidated by the specific grants

that have been made from time to time and are now collected

in the Merchant Shi2)ping Act 1894. These grants may be

referred to various causes. Now it is the territorial limita-

tion upon Colonial Legislatures, the double sense of which is

not always clearly perceived ; now it appears to be the notion

that the whole subject is one prima facie requiring uniform

legislation which the Imperial Parliament is alone competent

to pass. In the main, the special powers conveyed by the

Act of 1894 are to be explained either by the fact that they

enable the Colonial Legislature to supersede the provision

made by the Imperial Act {e.g., sec. 735), or give to the

Colonial Act or thing done thereunder an operation upon

the high seas or in other parts of the King's Dominions

(e.g., sees. 102, 264, 279, 444, 478, 670-1) which, without

special authority, would of course be ultra vires. But

difficult questions arise as the necessity for the special

grant of some of the powers ; as to how far, for instance, it

was necessary to confer specially the power contained in

sec. 736 to regulate the coasting trade ; and how far the

grant of these special powers may be a ground for

inferring absence of power to deal with the subject gener-

ally is a question upon which very different opinions are

entertained.^

iln Australia, 1.3 & 14 Vict. c. 59 ; .% & 37 Vict. c. 22 ; and 58 Vict. c. 3.

-See a Memorandum by Mr. R. R. (iarran appended to the Report of the

lioyal Commianion on the Xavvjation Bill, pp. 53 and 5G (Commonwealtli

P.I*. 19U7, 2iid session, Nd. 114), criticizing the conclusions contained in a

Memorandum on Colonial Merchant Shipping Legislation, by the Solicitor

to the Hoard of Trade (Commonwealth P.P. 1905, No. 15, p. 18). See also

Merchant Ship/untj Leijislation in the Colonies, by A. Berriedale Keith,

Journal of Comparative Legislation, No. 20, April, 1909.
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The jurisdiction of the Admiralty has always been deemed

an Imperial matter. Offences witliin tlie jurisdiction of the

Admiralty are cocjnizable by Colonial Courts by virtue of

Imperial Acts, principally the Admiralty Offences (Colonial)

Act 1849. The Court of the Vice-Admiral in a Colony has

always been a brancli of the Admiralty, and outside the

Colonial system of Courts and jurisdiction. The Court, its

Judge, jurisdiction, and procedure have been regulated hy

Imperial and not Colonial Statutes and Orders. In 1890,

however, by the Colonial Courts of Admiralty Act, this

was altered, and the Courts become part of the Colonial estab-

lishment,^ and Colonial Legislatures are given a considerable

but limited power of vesting Admiralty jurisdiction in the

several Courts of the Colony.

The Post Office, and Naval and Military defence, have

also been functions tlie course of which has been affected by

the notion that they were essentially Imperial, or matters of

prerogative beyond the ordinary power of any Colon3^ The

Imperial Acts conferring power have, indeed, definitely pro-

vided for an extra-territorial operation of Colonial laws

which no ordinary power of the Colonial Legislature could

g\\e. {Colonial Naval Defence Act 1865; Army Act 1881,

sec. 177), or have given an express power to vary provisions

of the Imperial Act operating in the Colony {Army Act

1881, sees. 156 (8), 169). But the Colonial Naval Defence

Act specifically authorizes the raising of a force by virtue

of Colonial legislation, and enables provision to be made for

its discipline and government within as well as without

the Colony; and similarly the Arviy Act 1881, sec. 177,

provides that the Colonial law shall apply to Colonial

militia or volunteers whether within or without the Colony.

Curiously enough, the view under discussion receives most

explicit expression in relation to the Post Office ; for the

^New South Wales and Victoria are temporarily excepted.
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Colonial Inland Post Office Act 1849 confers on Colonial

Legislatures power to make laws with respect to their

inland posts, and expressly restricts the power to the trans-

mission or conveyance of letters within the limits of the

Colony (sec. 4).

Enough has been said of the course of legislation to show

that it serves as no sure guide in the practical application

of the territorial limitations. The judicial decisions do

more to illustrate the difficulty of the problem than to aid

in its elucidation. The case of McLeod v. Attorney-General

for New SoutJt Wales has been already referred to as

determining that a Colonial Legislature may not make

laws declaring that acts committed abroad shall be justici-

able in its Courts as if they were offences committed

within its territory. But it has been generally recognized

that a Colony may control entry into its territory, and

punish the entrance of persons who have committed offences

abroad. As a matter of fact, most of the Australian

Colonies, in their zeal against moral contamination, did

pass Statutes which prohibited and punished the entry of

persons who had been convicted of serious offences in any

other place within a term of years. Advantage was taken

of this power in framing the QoiYitnonwealtk Customs Act'

1901, sec. 192, which in substance makes it an offence to

break on the high seas tlie seals that have been put on

ships' stores in a Commonwealth port by the officers of

Customs. The section was drawn so as to make entry into

a port of the Commonwealth with seals broken the gist of

the offence ; and the section was supported by the Supreme

Court of Victoria and the Privy Council.-

The evasion of the rule in its application to crimes

Appears from this not to be very difficult, and in other

»(1891) A.C. 455.

''Kingnton v. Oadd, (1901) 27 V.L.R. 418; (1903) A.C. 471.
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cases the tests for determining the extra-territorial char-

acter of a law are not very obvious. Some light may be

drawn from the rules of private international law as deter-

mining broadly the sphere of a State's law and jurisdiction,

and it would seem that a Colonial Legislature may well

extend its laws to all cases which, according to principle,

are properly governed by the law of that Colony.^ But it

is clear that its limits are not defined by the answer to the

question whether in a given case a foreign Court would

hold that the laws of the Colony did not apply, or a local

Court hold in analogous circumstances that a foreign law

did not apply. For instance, in Ashhury v. Ellis,^ the

Privy Council supported a Statute of New Zealand con-

ferring jurisdiction on the tribunals of the Colony over

persons neither resident nor present within the Colony who
were parties to contracts made or to be performed in New
Zealand, though a judgment given in such a case would

not be recognized beyond New Zealand, and though New
Zealand Courts would not recognize a foreign jurisdiction

based on similar grounds.

The recent decision of the Supreme Court of New Zealand

in Be The Award of the Weltington Cooks and Stewards''

Union^ calls for special notice as involving a more careful

consideration of the nature of this limitation upon the

power of a Colonial Legislature than it appears to have

received in any other case. The New Zealand Court of

Industrial ArV)itration had made an award against steam-

ship companies whereby inter alia it was required thai

overtime should be paid for certain work if performed by

the employees in port, and that they should be specially

paid for work done on holidays. In the case of two steam-

^See for example Dicey, Coiijlict of Law% p. 444, aiul note.

2(1893) A.C. 329.

»(1906) 26 N.Z. L.R. 394.
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ship companies—tlie Union Steamship Co. of New Zealand

and Huddart, Parker & Co.— it was admitted that these

payments were not made in respect of work done in Aus-

trahan ports, and on a prosecution for penalties for a breach

of the award, it was argued that the New Zealand Legisla-

ture liad no power to impose penalties for acts done or

omitted beyond its territorial waters. The Court, in its

decision, drew a distinction between the two companies,

holding that the Union Company, as a New Zealand com-

pany, with its head office and management there, its vessels

beginning and ending their round voyage (New Zealand

—

Australia—New Zealand) there, and engaging and paying

its men there, was bound, while Huddart Parker's, as an

Australian company, with its head office and management

in Australia, its vessels beginning and ending their round

voyage (Australia—New Zealand—Australia) there, and

engaging and paying its men there, was not. The members

of the Court, agreeing in the result, differed as to the

essential grounds of the distinction. Stout C.J. went the

length of declaring that the inhabitants of New Zealand

were subject to the laws of that country even outside

territorial limits, and might, without infringing the doctrine

of McLeod's Case, be punished in New Zealand for crimes

committed abroad. So also, there were " New Zealand

"

ships, whose " law of the flag " was the law of New Zealand,

even when they were on the high seas. He found the

ju.stitication for this in tlie necessary expansion of power

with the development of the Dominion ; it was impossible

to provide for that peace, order and good government of the

Colony for which plenary power was given by the Constitu-

tion, if such matters were not subject to New Zealand law.

The majority of the Court more fully admitted the prin-

ciple of the territorial limitation, and made no claim over

inhabitants or ships of New Zealand as such ; and it was
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not necessary to consider whether a New Zealand Court

could punish offences committed abroad as if they were done

in New Zealand. The present case was not one of offences

committed abroad by New Zealanders ; it was the case of

a corporation in New Zealand engaged in a complicated

series of operations, some in New Zealand, some on the

high seas, some in Australia. The most important elements

in the case were that the service to which the award related

arose out of a contract in New Zealand, which was to be

performed in the course of a round voj^age, beginning and

ending in New Zealand. This service could not properly be

broken up, and the award covered the whole voyage which

was the subject of the contract. In respect of the work

done in Australian ports, it was pointed out that there

was nothing in the award which purported to make such

work illegal ; the work was lawful, and the award merely

concerned the payment for it, an obligation the content of

which could not be regarded as determinable by the law of

that particular place in which payment might happen to be

made.

If the case had been an action in the civil Courts for the

difference between the wage provided by the award and

that actually paid, the decision would seem to be merely an

application of the familiar rule that the obligation of a

contract is governed by its proper law ; and there would

seem to be no valid objection to a claimant recovering in

any jurisdiction to which the defendant was amenable. But

it was a penal proceeding, open, as the Court held, to any

prosecutor, and not practicable in any Courts except those

of New Zealand. Still, once it is established that the sub-

stantive matter belongs to New Zealand law, it seems to

follow that the law of New Zealand may determine how

the obligation shall be sanctioned, whether by civil or penal

proceedings.
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The Court recognized that every reason whicli bound the

New Zealand company by tlie award exonerated the Aus-

tralian company fr-om it. That company would be properly

bound by Australian law, if any ; and the Court emphasized

the importance internationally of each country restricting

itself to its own proper sphere.^

The same result may be attained in another way. The

maintenance of communications is an essential function of

government, and not the less if those communications are

by sea rather than by land. A disturbance of the country's

shipping may paralyze its industry and even its police. In

such a case effective measures for the prevention of dis-

location must surely belong to its peace, order, and good

government, even though they may relate to things done or

happening without the jurisdiction. The decision in R. v.

Cain and Gilhida^ really goes much beyond this, for it

sanctions the use of executive force beyond the limits of

the Colony, if such be necessary to effectuate the power

of government. Indeed, on the whole subject too little

attention seems to have been given to the distinction

between the attempt to exercise power outside the territory

(as by arresting or imprisoning, or setting up a Court)

and merely legislating in respect to matters outside the

territory without attempting any enforcement or execu-

tion-fof the laws otherwise than through the executive or

judiciary acting in the territory itself. It has never been

supposed, for instance, that a Colonial Court could not

entertain an action for damages for a tort committed

abroad, or a suit for divorce based on misconduct com-

Imitted

outside the territory ; and the Bankruptcy and

Insolvency legislation of the Colonies is based on the

I

*For the operation of the Commonwealth Arbitration Laws see Tht
Merchant Service Ouild of Auntralaaia v. A. Currie As Co., (1908) 5 C.L.R.

7'27, considered in tlie next chapter.

"11906) A.C. 542. See poatea.
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assumption that a man may be made bankrupt or insolvent

on acts committed outside tlie territory.

The rule against extra-territorial legislation must not be

read in a sense which would defeat or diminish the power

to legislate for the peace, order and good government of the

territory. This, it is submitted, is the true ground of the deci-

sion in Attorney-General for Canada v. Cain and Gilliula. ^

In that case the Dominion Parliament had passed an Act to

restrain the importation of alien contract labour, and pro-

vided that any person unlawfully landed in Canada might

be returned to the country wlience he came. It was argued

that expulsion or deportation from its nature involved the

exercise of coercive power beyond the territory of Canada,

and that the Act was therefore ultra vires?' The Privy

Council held that the power to exclude imported the power

to expel persons entering unlawi'ull}^ and if for this purpose

it was necessary to exercise extra-territorial constraint, that

power, too, must be implied. The case was applied by the

High Court of Australia in support of the deportation

clauses of the Pacific Islands Labourers Act 1901 in

Robtelmes v. Brenan?

The decision in M'Kelvey v. Meagher*^ also shows that the

restriction must be read broadly and not subtly. That was

an application to an Australian Court under the Fugitive

Offenders Act 1881 (Imperial) for the return of a person to

Natal who w^as charged with quitting Natal within four

months of being adjudged insolvent, in fraud of his creditors.

^(1906) A.C. 542. " Decides in accordance with a well-established prin-

ciple that when a power is granted everything necessary to effectuate it is

impliedly granted unless it is expressly forbidden." Per Isaacs J., Ilazelton

V. Potter, (1907) 5 C.L.K. at p. 471.

^The same ground was taken in the Canadian Prisoners' Case, (18.39) 3

St. Tr. N.S. 963 at p. 982 ; in Bay v. McMackin, (1875) 1 Victorian L.R.

274, and in ii'e.7- v. Gleich, (1879) Oliver, Bell & Fitzgerald 39 (New
Zealand).

»(1906)4C.L.R. 395.

*(1906)4C.L.R. 265.
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It was contended that a man could not quit a countrj' while

within it ; that therefore the offence could only be committed

without the Colony. An obvious answer was that a man
could not quit the country when he was outside it, and that

so far as the act was done within the territory it was within

the jurisdiction of the Legislature of Natal.^

There are certain powers of government which are not

exerciseable territorially and severally, but must belong to

some single authority in the most complex political com-

munity, and be exerciseable by it for the whole. Such, for

instance, is power of war and peace, and the control over the

territorial limits of the whole. No Colonial Legislature can

annex territory or cede territory ; such powers extend beyond

Jegislation for the peace, order and good government of the

Colony ; they can be exercised only by the Crown in its

Imperial capacity, or by virtue of an express delegation of

that power.

Whether there is any limitation upon a Legislature with

plenary powers to make laws for the peace, order and good

government of a Colony, which cannot be brought under

the essential conditions of political unity, inconsistency with

Imperial Statutes, or extra-territorial operation of laws may
be doubted. But if there were such a further condition it

is not quite clear that it is affected by the Colonial Laws
Validity Act 1865, for that Act is limited to objections

to Colonial law based on " repugnancy to the laws of

England,"

In regard to all of what may be called the extraordinary

powers of a Colonial Legislature, i.e., those which spring

from special grants, whether the purpose is to give extra-

territorial operation or to extend the subjects of legislative

action, or to supersede pro tanto an Imperial Act, the ques-

tion may well arise whether they are the recognition of an

extended area of self-government or whether they are no

»/6., pp. 280-281.
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more than arrangements of political convenience whereby

the Colonial Legislature is made the instrument of Imperial

action—a branch of the " administrative " rather than of

the " constitutional " law of the Empire. We are familiar

in the sphere of local government with the difference between

" functions of local government " and " functions of central

government locally administered," of which latter police,

the relief of the poor, and education, are the commonest

examples. There is obviously room for a similar distinction

in Imperial relations. The powers over customs, naturaliza-

tion, shipping, fugitive offenders, inland posts, defence,

admiralty, may be regarded as an abandonment of these

subjects to Colonial self-government, and not the less though

tlie extent of the power may be cautiously defined in some

cases. But where in the Extradition Act 1870, the Mail

Ships Act 1891, the Coinage {Colonial) fences Act 1858,

and some other cases, the Crown may suspend the operation

of Imperial legislation in a Colony in favour of a Colonial

law, or provide tliat the Colonial law shall operate as if it

were part of the Imperial Statute, or where the Army Act

1881, sees. 156 (8) and 169, authorizes the Colonial Legisla-

ture to adjust fines established by Imperial law so as to

suit the circumstances of the local population, and to declare

the equivalents of such fines in local currency, the special

powers of the Colonial Legislature are a recognition that the

purpose of the Imperial Legislature may be more effectually

carried out under local laws. In such a case the Colonial

Legislature appears to be truly the instrument of the

Imperial Parliament in the same sense as is the Crown in

Council when it receives power to make statutorj^ rules and

orders. If this political truth receives its legal expression,

it would follow that in this limited class of case, at any rate,

the usual consequences of delegation would attach, and the

Colonial Legislature, being itself a delegate, could not exer-

cise its functions through another.
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CHAPTER II.

THE LEGISLATIVE POWER OF THE PARLIAMENT
OF THE COMMONWEALTH.

We proceed now to the consideration of the position and

powers of the Commonwealth Parliament ; and it becomes

necessary to see how far the principles applicable to Colonial

Legislatures generally are modified, whether by way of

restriction or extension, in this case.

In three important particulars the Parliament of the

Commonwealth is distinguishable from the Parliaments of

the Colonies, now the States, of Australia. Its power of

legislation is granted only over specified and enumerated

objects ; it is subject to a paramount distribution of power

among the several organs of government, and it cannot by

its own mere act amend the Constitution.

It is from the enumeration of its legislative powers that

the Commonwealth Government takes its most prominent

characteristic ; that it is a Government whose functions

are specific and limited to particular subjects. The legis-

lative power is not, indeed, contained in any one or two

sections ; it meets us in every part of the Constitution. But

as the main object of federation was to put under a central

Legislature matters which could not be dealt with effectively
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or at all by tlie Colonial Legislatures, the statement of those

matters in sees. 51 and 52 is the very kernel of the measure.

The other powers of Parliament, dispersed through the

Constitution, are in general adjective rather than sub-

stantive ; they relate not to independent matters, but to the

regulation, explanation, or restriction, of the powers con-

tained in sees. 51 and 52, or to the regulation of the depart-

ments of government, including, in some matters, the

constituent elements of Parliament itself.

The terms of grant are as follows :

—

Sec. 5L—The Parliament shall, subject to this Constitution, have

power to make laws for the peace, order and good government of the

Commonwealth with respect to

the matters enumerated.

Sec. 52 is in identical terms, save that it grants " exclu-

sive power " over the matters therein enumerated.

These terms correspond with the grant of power to the

Dominion Parliament to make laws for the " peace, order,

and good government of Canada." In Australia, the grant

of legislative power to the Colonies has been made in the

same or similar terms. In the Australian Courts Act 1828,

and Australian Constitutions Act 1850 the word " welfare
"

is found in the place of the word " order," which is in the

Act of 1842 ; the use of the one word or the other seems to

be a matter of indifference ; either appears to deserve the

description by the Privy Council of the Canadian form

—

" apt to authorize the utmost discretion of enactment for the

attainment of the objects pointed to."^ They do not in

themselves confer any substantive power, nor do they, it

is submitted, warrant the view that the matters enumerated

are merely means towards an end. They simply express

the fact that in " a general and remote sense the purpose

^R. V. Rid, L.R. 10 A.C. 675. Mr. Lefroy, in Lfgislalive Power in

Canada, p. 214, note, regards the substitution of " order" for " welfare "

in the powers of the Dominion Parliament as " advised" and significant.
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aud design of every law is to promote the welfare of the

community."^

That the legislative powers of a Parliament to which have

been committed specific and enumerated matters, are not,

on that ground merely, different in.their nature from those

of a legislature with authority "in all cases whatsoever"

lias been affirmed by several judgments of the Privy Council

in regard to the powers of the Provincial Legislatures of

Canada, notably in Hodge v. Tlie Queen^ ; and the principle

is applied to the Commonwealth Parliament by the High

Court in D'Emden v. Pedder.^

Of a government whose substantive powers are granted

by enumeration and limited by the definition of the matters

enumerated, it has been said by Marshall C.J., that it "can

claim no powers which are not granted to it by the Con-

stitution, and the powers granted to it must be such as are

expressly given or given by necessary implication."^ But

a proper insistence upon this principle must not lead us to

forget that it is an independent government exercising

jurisdiction directly over persons, things and territory,^ and

that necessary implication therefore assigns to it certain

power which, as being an adjunct of all independent author-

ity, can liardly be ascribed in any special way to particular

subjects. It has been held by the Supreme Court of the

United States that it is not indispensable to the existence of

any power claimed for the Federal Government that it shall

'See Lewis, Mf.lhoils of Observation and Jitasoiiiug in Politico, vol i., p.

453, citing Bacon (De Augm. Sci. 1. viii., aph. 5). "Finis et scopus qiiem

leijes intueri, atque adqiwm jussiones et Kunctiones Siias derirjere debent, nan
aliiia est qiiani ul cives felicittr dei/aiit."

•'Hoihje V. The Qmeu, 9 A.C. 130.

n C.L.R. at p. 110.

* Martin v. Hunter's Lessee, 1 Wheaton 304, 343.

H^f. Ex parte Siebold, 100 U.S. 371, 394, See also United States v.

Maurice, 2 Brock. 109 , United States v, Tingey, 5 Peters 128 ; United

Stales V. Hodwi, 10 Wall. 407 ; Barton v. United States, 202 U.S. 344.
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" be clearly and directly traceable to some one of the specified

powers. Its existence may be deduced fairly from more

than one of the substantive powers expressly defined, or

from all of them combined. It is allowable to gi'oup

together any number of them, and infer from them all that

the power claimed has been conferred."^ The Court follows

Story in the recognition of what he called the "resulting

powers," arising from the aggregate of the powers of govern-

ment. Instances of such powers are the right to sue and to

make contracts (exerciseable by the Executive or such

authority as the Legislature may designate), to require

oaths from officers of government, to build a capitol or a

presidential mansion.^

The plenitude of the powers of the Parliament as well as

its predominant position amongst the organs of government

is indicated ratlier tlian created by sec. 51 (xxxix). By
this article the Parliament has power to make laws with

respect to " matters incidental to the execution of any power

vested by this Constitution in the Parliament or in either

House thereof, or in the Government of the Commonwealth,

or in the Federal Judicature, or in any department or

officer of the Commonwealth."

Of the similar provision in the Constitution of the

United States, Judge Cooley says :
—

" The import of the

clause is that Congress shall have all the incidental and

instrumental powers ... to carry into execution all

the express powers. It neither enlarges any power specifi-

cally given nor is it a grant of any new power to Congress,

but it is merely a declaration for the removal of all uncer-

tainty that the means for carrying into execution those

otherwise granted are included in the grant." ^

^Legod Tender Cases, (1870) 12 Wallace 457, 534.

'/&. p. 5.36. Story, Commentaries on the Constitution, sec. 1256. See also

Tingey v. United States, 5 Peters at p. 128.

'^ Principles of Constitutional Laio, p. 105. See also Story, sees. 1236 et seq.
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In pursuance of its incidental power, Congress may be

deemed to have a complete power of organizing and control-

ling the Federal Government except so far as it is restricted

by the Constitution. Thus, it was held very recently that

Congress, possessing the entire legislative authority of the

United States, might make such laws as the public interest

required to carry into effect the powers granted to it, and

might thus make it an offence for a Senator to receive, or

agree to receive, compensation for services before a depart-

ment of the United States Government.^ So also it may
make laws dealing with violence or corruption at elections.-

The import of the clause, as well as the nature of the

legislative power of Congress, was expounded by the

Supreme Court of the United States in McCulloch v. Mary-

landj^ which has ever since been the leading authority on

the subject. An Act of Congress had incorporated the

United States Bank, and the question was whether in the

absence of any express power to establish banks or charter

corporations, this Act was intra vires. Premising that the.

nature of a Constitution forbade us to expect an exact detail

of the subdivisions of its great powers, and of all the means

by which they may be carried into execution,"* the Court

laid it down that the Government which had power to do

an act must be allowed to select the means, and those who
would deny to it any appropriate means took upon them-

selves the burden of establishing the exception. " We think

the sound construction of the Constitution must allow to

tlie national Government that discretion with respect to the

means by which the powers it confers are to be carried into

^Burton v. Thompson, (1905) 202 U.S. 344.

''Ex parte Yarhrough, (1883) 110 U.S. 651, 658.

•'(1819)4 \Vheaton316.

•Cf. Baxter v. Commi>inioners of Taxation for N.S. W., 4 C.L.R. at p. 1105,

wlieie the same principle is laid down in the case of the Commonwealth
Constitution.
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execution, which will enable that body to perform the higli

duties that are assigned to it, in the manner most beneficial

to the people. Let the end be legitimate, let it be within

the scope of the Constitution, and all means which are

appropriate, which are plainly adapted to tliat end, which

are not prohibited but consist with the letter and spirit of

the Constitution, are constitutional." In the Constitution

were found great powers to levy and collect taxes ; to borrow

money, to regulate commerce ; to declare and conduct a war;

and to raise and support armies and navies. Whilst it could

never be pretended that these vast powers drew after them

others of inferior importance merely because they were

inferior, the exigencies of the government upon which the

powers were conferred involved the collection, transport and

expenditure, of treasure over a vast territory. The facilities

of banking could not be denied to be an appropriate means

for this purpose, and there was nothing in the Constitution

which required the National Government to depend upon

such facilities as might be offered by institutions existing

under the laws and subject to the control of the States.

" No trace is to be found in the Constitution of an intention

to create a dependence of the Government of the Union on

those of the States for the execution of the great powers

assigned to it. Its means are adequate to its ends ; and on

those means alone it was expected to rely for the accomplish-

ment of its ends. To impose on it the necessity of resorting

to means which it cannot control, whicli another Govern-

ment may furnish or withhold, would render its course pre-

carious, the result of its measures uncertain, and create a

dependence on other Governments which might disappoint

its most important designs, and is incompatible with the

language of the Constitution. But were it otherwise, the

choice of means implies a right to choose a National bank

in preference to State banks, and Congress alone can make
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the election." The charterinor of corporations, though a

sovereign power, was not a substantive power involving an

end in itself. It was never more then a means of accomp-

lishing some other object, and it was that object which must

be resorted to to test the power of the Legislature.^

It would be superfluous to attempt any detailed illustra-

tion of a principle which has been applied times without

number in the American Courts. While it is the second

principle laid down in McCulloch v. Maryland—the doc-

trine of the immunity of instrumentalities—which has

claimed the more attention in Australia, the principle here

considered has been tacitly accepted in the CommonAvealth

and is now expressly affirmed by the High Court.^

It has been already pointed out that the plenary power

of a Colonial Legislature is " its own " ; that it must be

distinguished from cases in which the depositary of power

is made the mere organ or instrument for fulfilling the

purposes of a superior government. It is not to be doubted

that in exercising its powers under sees. 51 and 52 (and by

sec. 51 (xxxvi.), this includes by reference most of the other

cases in which the Parliament has power under the Con-

stitution), tlie Parliament is exercising its own powers

and is no more the delegate of the Imperial Parliament

than is the Parliament of New Soutli Wales or Victoria.

Nor does it seem, in spite of the fact that it has not plenary

constituent power, to be any more the delegate of the

electors than is any State Legislature. Hence, the doctrine

delegatus non potest delegare has no application to it. To

what extent the powers of the Parliament to organize

government and to distribute powers in relation to tlie

'For a recent criticism of McCiUloch v. Maryland, see an article by Mr.

(now Mr. Justice) H. B. Higgins in 18 Harvard Law lievieic, p. 559, and

2 Commonwealth Law litvitw, p. 97 (1905).

^Jumbnnna Coal Mine v. Victorian Coal Minern Asiociatiori, (1908) 6

C.L.R. 309, Ikrton J., pp. 344-5, O'Connor J., pp. 355-8.
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subjects committed to it by the Constitution, may be

restricted by the constitutional distribution of power amongst

the Parliament, the Crown, and the Courts, is elsewhere con-

sidered,^ and need not be further dealt with at this stage.

The plenary power of legislation in the Commonwealth

may be distinguished from a mere regulatory power, which,

as probably importing the existence and preservation of the

thing regulated,^ introduces a number of considerations

which, varying with the particular subject-matter, have the

effect of limiting in various directions the discretion of the

authority concerned. It would, for instance, be doubtful

whether, under a mere regulatory power, the Legislature

was not restricted to control and supervision of the opera-

tions of other people, whether it could assume the adminis-

tration of services to the total exclusion of all others

therefrom. The plenary power of legislation is not merely

a power to regulate : it ranges from creation to destruction
;

it may establish as well as prohibit.

In regard to territorial limitations upon legislative power,

the principles applicable to Colonial Legislatures appear

generally to apply to the Commonwealth Parliament. But

the doctrine that this limitation must not be construed so

as to defeat or diminish powers actually granted, has

greater scope in relation to the proceedings of a Parliament

^See Part III., Chapter I., " The Distribution of Powers in the Common-
wealth Government." See also Part IV., Chapter III., " Executive Power "

and Chapter IV., "Judicial Power."

*Cf. Attorney-General /or Ontario v. Attorney-General for Canada, (1896)

A.C. at p. 363:—"A power to regulate naturally, if not necessarily,

assumes, unless it be enlarged by the context, the conservation of the

thing which is to be the subject of the regulation " ; City of Toronto v.

Virqo, (1896) A.C. at p. 93:—"Their Lordships think there is a marked
difference between the prohibition or prevention of a trade and the regula-

tion or governance of it." See also Cooley, Constitutional Limitations, p.

291, note. On the other hand, the power of Congress to regulate commerce

has received the widest interpretation. See also The Lottery Cases, (1902)

188 U.S. 354 ft seq., and cases there cited.
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which has power to make laws with respect to " external

affairs," " fisheries beyond territorial waters," and a number

of other matters which regard things existing or occurring

outside the Commonwealth. The case of Kingston v.

Gadd} already referred to, may serve as an illustration. In

that case it was held that the plenary power over Customs,

extending as it did to authorize the taxation of all goods

introduced into Australia, would support a provision of the

Customs Act directing the sealing of dutiable goods arriving

in an Australian port, and imposing a penalty upon entry

to any other Australian port with such seals broken,

although the actual breach of the seal took place on the

high seas beyond territorial waters. The power to make

laws for Australia, may thus in particular cases extend to

making laws in relation to persons, things, or acts outside

the territorial limits of the Commonwealth.

Further, the Com'monwealth Constitution Act, sec v.,

contains a provision which enlarges the jurisdiction of the

Commonwealth beyond its territory or territorial waters.

That section declares that the laws of the Commonwealth are

in force on all British ships, the King's ships of war excepted,

whose first port of clearance and whose port of destination

are in the Commonwealth.'- The effect of this provision is

to make the vessels of the class referred to as completely

subject to the operation of laws passed by the Common-

wealth Parliament when they are beyond, as all vessels are

when tliey are within, the territorial waters of the Common-

wealth.^ The law, of course, must be one with respect to

M1901) 27 V.L.R. -(18
; (1903) A.C. 471.

^The meaning of sec. v. was considered in the negotiations between the

Australian delegates and the English authorities in 1900 (CommonicecUth of
AuHtrulia Coiixtitu'ion Bill— Dthatea in the Imperial Parliament, with

Appendices, Wytnans, 1901, pp. 142, 150). See also Parliamentary Debatfs,

1904, pp. 2069 et seq.

"Ex parte Oetnelman, (1902) 2 S.U. (N.S.W.) 438.
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matters committed to the Commonwealth Parliament. Any
act done or omitted on such vessels in contravention of the

law of the Commonwealth is as completely justiciable in

Australia as if it were done in a State ; and on the other

hand, the authority of the Commonwealth in any matter

within its sphere is, whether in Australia or elsewhere, as

complete a justification for anything done on such vessels

as it would be for acts done in the territory of the

Commonwealth.

The High Court applied this provision to determine the

limits of the application of the Co'nimomvealth Conciliation

and Arbitration Act 1904. In the case of the Merchant

Service Gkiild of Australasia v. A. Currie & Co. Proprietary

Limited} the question was whetlier the Arbitration Court

had jurisdiction to determine disputes as to wages, hours,

and conditions of labour between tlie owners of and men

employed on a line of steamers trading between Sydney and

Calcutta. The owners were an Australian Company, the ships

were ref^istered in Australia, and the men were encjacred in

Australia, though they signed articles in Calcutta. The Full

Court was asked by the President of the Arbitration Court

w^liether, in view of sec. v. of the Constitution Act, the Court

had power to settle the dispute, the claim thus being

presented as a whole, and no attempt being made to sever

the dispute as to matters which might be done in Australia

and those done abroad. Tlie argument presented to the

Court for the jurisdiction recalls in man}^ respects the argu-

ment presented to the New Zealand Court in the Wellington

Cooks and Stewards' Awards that the ship was an Aus-

tralian ship, owned and controlled in Australia, the parties

resident in Australia, " citizens of the Commonwealth "
; the

M1908) 5 C.L.R. 737 ; s.c. Comvwmvealth Arbitration Reports, 1905-1907,

p. 1.

-26 N.Z. L.R. ,394. See preceding chapter.

J
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trade an Australian trade, beginning and ending in Aus-

tralia, and that an award, even as to matters beyond the

Commonwealth, could in the circumstances be made effective

against the respondents. The Court lield that tlie jurisdic-

tion of the Court depended on whether the ships were sub-

ject to the legislative power of the Commonwealth as

defined in sec. v., that, in that section, " port of destination
"

meant final destination, and therefore the Act applied only

when the beginning and the end of the voyage were

both in the Commonwealth. In this case that condition

was not fulfilled, for there was here no " round voyage
"

beginning and ending in Australia, the evidence leading to

the conclusion in fact that, if the voyage began in Australia

it ended at Calcutta. In this respect—the absence of tlie

" round voyage "—the case, of course, differs from the Wel-

lington Cooks and Steivao'ds' Award ; and the High Court,

with the New Zealand case before it, makes no comment on

that case.

Finally, it is to be observed that under sec. 122 of the

Constitution, the' plenary authority of the Commonwealth

may extend to places outside Australia altogether, such

places being " placed by the Crown under the authority of

and accepted by the Commonwealth, or otherwise acquired

by the Commonwealth." Such authority is exercised over

Papua (British New Guinea).^

A question of some importance arises as to the power of

the Connnonweal til to make local laws applicable to part

only of its territory, and not applying generally throughout

the whole Commonwealth. Uniformity of bounties (sec, 51),

absence of discrimination in taxation (sec. 51), and of pre-

ference in trade, commerce and revenue (sec. 99), are

expressly provided for. But otherwise it would seem to be

'See Papua Act 1905, which recites the history of the acquisition, in

relation to which see also Slrachanv. Commonicealth, (I9U6) 4 C.L.R. 455.
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a matter of legislative discretion to determine whether the

interests of the Commonwealth require uniform or diverse,

general or local legislation. So far as concerns those

matters which are put under the exclusive power of the

Commonwealth Parliament, including those new subjects

over which the Colonial Legislatures may have had no

power, this principle may be accepted without any qualifica-

tion, since the Commonwealth Parliament possesses the sole

legislative power exerciseable within the Commonwealth,

and the State Parliament is unable to cover the local ground.

In respect to these subjects over which the State has power

within its own area, it is obvious that the interests of the

whole may require special regulation in a single State or

locality, and such regulation would be a law for the peace,

order and good government of the Commonwealth in respect

to that subject, though it required something to be done or

forborne only in the State or locality in question. But the

position is more difficult where the law is clearly not part of

a general system of regulation, but is local or special. For

instance, could the Commonwealth Parliament pass an

Insolvency Act for the State of Victoria, or a Divorce Act

for New South Wales, or an Act establishing old-age pen-

sions in South Australia and not elsewhere ? It has

probably been settled for Canada that, so far as the enumer-

ated powers of the Dominion are concerned, the Parliament

of Canada may pass an Act for one part of the Dominion

and not another, if in its wisdom it thinks the legislation

applicable to or desirable in one and not in the other. But

this conclusion has been reached mainly because the Dominion

powers over these subjects are exclusive powers ; and as it is

not clear that the Provincial Legislatures may, under their

power to make laws on " matters of a merely local or private

nature in the Province," deal substantially with Dominion

^ Lefroy, pp. 567 ei seq.



LEGISLATIVE POWER OF THE PARLIAMENT. 285

subjects at all, there would be a failure of legislative power

if the Parliament of Canada could not deal with them

irrespective of area. E concesso, this failure would not arise

in Australia. Even in these cases, there have not been

wanting in the Privy Council indications of an opinion

restricting the Parliament of Canada to "general legislation."

Thus, in L' Union St. Jacques de Montreal v. Belisle} the

Board says :
—

" Their Lordships observe that the scheme of

distribution in that section (sec. 91, British North AtnerlcQ,

Act 1867) is to mention various categories of general sub-

jects which may be dealt with by legislation. There is no

indication in any instance of anything being contemplated

except what may properly be described as general legisla-

tion." In Fielding v. Thomas^ Lord Herschell said :

—

" There can be no doubt, speaking generally, that the object

and scheme of the Act is in sec. 91 to give the Dominion

Parliament those things which were to be dealt with as a

whole for the whole Dominion." The decision of the Privy

Council in the Liquor Prohibition Case,^ as well as the

observations of members of the Board during the argument,

affirms the doctrine that, so far as the Dominion legislation

proceeds not from the enumerated powers but from the

general power to make laws for the peace, order and good

government of Canada in respect to matters not exclusively

assigned to the Legislatures of the Provinces, it may not

deal with " any matter which is in substance local or pro-

vincial and does not truly affect the interests of the Dominion

as a whole."

It may be expected that in the Commonwealth the Courts

^L.R. 6 P.C. at p. 36.

''(1896) A.C. 600. The citation is from Mr. Lefroy's Legislative Power m
Canada, at p. 575, referring to the shorthand writer's report. See also

p. 580.

'^ Attomey-Oeneral for Ontario v. Attomey-OenercU of Canada, (1896) A.C.

348.
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will be guided by the analogy of the meeting of the general

residuary power of the Parliament of Canada, and the power

over matters of " a local or private nature " in the Legisla-

tures of the Provinces, with this difference only, that the

broader powers of the State Parliaments in Australia will

narrow the field open to the " local legislation " of the

Commonwealth Parliament, We may conclude that legis-

lation by the Commonwealth Parliament for purely local

or State purposes will not be intra vires except in the

case of the exclusive powers ; but that Commonwealth

legislation may in general be directed to a particular State

or States if it appears to be part of a scheme for effecting

an object of common interest. This is but one instance of

the difficult and delicate task which falls to the Court in

determining the limits of authority in a Constitution which

distributes power amongst separate organs. It is one of the

cases in which legal approach very close to political issues,

and in which, therefore, the presumption in favour of the

validity of an Act of Parliament as a rule of interpretation

will operate in full force. Courts of law will be slow to

say that the Parliament, assuming to act for the interest of

the whole community, has dealt with a matter of no more

than local concern.

Express restrictions governing the exercise of the powers

of the Commonwealth Parliament over the subjects com-

mitted to it are significantly few. Apart from those

restrictions which belong to the definition of the subject-

matter {e.g., trade and commerce %vith other countries and

among the States ; conciliation and arbitration for the pre-

vention and settlement of disputes extending beyond tlte

limits of any one State), there are restrictions applicable to

particular subjects, such as taxation, or trade and commerce,

which must be considered in connection with each such sub-

ject. In the course of the argument in the Woodworkers'
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Case} it was suggested that sec. 99 (" The Commonwealth

shall not by any law or regulation of trade, commerce, or

revenue, give preference to one State or any part thereof over

another State or part thereof ") does not relate exclusively

to the exercise of the financial powers, or the power over

" trade and commerce with otlier countries and among the

States," but includes every enactment, under whatever head

of power, which, by the regulation of trade, even the internal

trade of the States, does in fact give such a preference, so

that, for example, an award of the Court of Arbitration

under tlie Conciliation and Arbitration Act might be

impeached on this ground.

Two provisions imposing an express restriction upon the

Commonwealth Parliament are found in Chapter V. of the

Constitution—" The States." One of these is imposed on

the Commonwealth Parliament in common with the States,

and secures that no subject of the King, resident in any

State, shall be subject, in any other State, to any disability

or discrimination which would not be equally applicable to

him if he were a subject of the King resident in such other

State (sec. 117). The effect of this section is considered in

the chapter herein on " The States."

Sec. 116 provides that " The Commonwealth shall nob

make any law for establishing any religion, or for imposing

any religious observance, or for prohibiting the free exercise

of any religion, and no religious test shall be required as a

qualification for any office or public trust under the Com-

monwealth."

The last provision no doubt imposes a restraint on power,

and the prohibition of laws " for establishing any religion
"

possibly prevents appropriations in aid of religious bodies.

In 1899, an attempt was made under a similar provision in

the United States Constitution to prevent the execution of

^Federated Sawinille7-a^ A/iSociatiou v. James Moore <.b Sons, (1909) C.L.R.
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an agreement with the Providence Hospital at Washington,

a body incorporated by Act of Congress, whereby that body

was to receive certain sums of money voted by Congress for

providing an isolating building. It was contended that as

the institution was governed and maintained by Roman

Catholics, this was aid to a sectarian institution, and was a

law respecting an establishment of religion. There was no

suggestion that the benefits of the hospital were confined to

any sect, and the Court held that the fact that the hospital

was controlled by a sect was immaterial, in the case of a

body which had been incorporated, so long as the manage-

ment was in accordance with the constitution of the body.

The grant therefore was held to be lawful.^ In the Mcn^mon

Gase^ where the provision against prohibition of the free

exercise of any religion was relied on, the Court held that

" a person's religious belief could not be accepted as a justi-

fication for his committing an overt act made criminal by

the law of the land." The words " or for imposing any

religious observance" are new. The Convention was in-

formed that on the strength of a decision of the Supreme

Court that the United States were a Christian people,

Congress passed a law closing the Chicago Exhibition on

Sunday, " simply on the ground that " Sunday was a

Christian day." It was represented that the words in the

preamble of the Commonwealth Constitution, "humbly

relying on the blessing of Almighty God," might give some

support to similar attempts in Australia ; and, accordingly,

words were inserted to meet the danger.

Exclusive Power of the Commonwealth.—Sec. 52 of

the Constitution provides that :

—

" The Parliament shall, subject to this Constitution, have

^Bradfteld v. Boberls, (1899) 175 U.S. 291.

United States v. Beynolds, (1878) 98 U.S. 145.
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exclusive power to make laws for the peace, order, and good

government of the Commonwealth with respect to

:

"
i. The seat of government of the Commonwealth, and

all places acquired by the Commonwealth for public pur-

poses."

Sec. 125 governs the determination and establishment of

the seat of government ; and the term " places acquired
"

seems to cover all lands the property in which becomes

vested in the Commonwealth for any of the purposes com-

mitted to it, whether such property is acquired by volun-

tary dealings or by the exercise of compulsory power under

sec. 51 (xxxi). It has been held that it embraces the

property of the transferred State departments which

became vested in the Commonwealth under sec. 85.^

The question of the nature of the power thus granted to

the Commonwealth Parliament is of great importance. In

the first place, does it constitute the Parliament the sole

authority competent to exercise legislative power for such

places, and remove them from the jurisdiction of the States,

except so far as the Constitution has elsewhere continued

temporarily the State authority ? In the United States,

exclusive legislative power over a place imports exclusive

executive and judicial power also—" territory so placed

becomes as extraneous to tlie State as if it were held by a

foreign government." Or is it merely a power to enact

such special legislation in respect to such places as their

particular circumstances may appear to the Commonwealth

Parliament to require, leaving them otherwise under the

general legislation and jurisdiction of the State ? In the

case of Rex v. Bamford,-' it was assumed that the former

was the true meaning of the section. But it M'as held that

the preservation of the operation of State laws, until the

^liex V. Bamford, (1901) 1 S.R. (N.S.W.) 337.

•(1901) 1 S.R. (N.S.W.) 337.
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Commonwealth Parliament otherwise provides (sec. 108),

applied not merely to the substantive law, but also to the

jurisdiction of Courts and the powers of the Executive of a

State ; and that consequently a Court of the State of New
South Wales had jurisdiction to try a person charged with

an offence committed in a Post Office in New South Wales.

" ii. Matters relating to any department of the public

service the control of which is by this Constitution trans-

ferred to the Commonwealth."

This must include departments which are transferred

under the powers conferred by the Constitution. It follows

of necessity that where the administration of a State de-

partment is taken over by the Commonwealth, the legisla-

tive control of the States should cease, and this appears to

be the object of the provision. It does not imply that

matters relating to new departments of the Commonwealth

{e.g., External Affairs, Treasury, or Home Affairs) are not

within the exclusive power.

" iii. Other matters declared by this Constitution to be

within the exclusive power of the Parliament."

This leaves at large the question what matters are under

the Constitution within the exclusive power of the Com-

monwealth. The question arises mainly in relation to

commerce, and it falls again to be considered in connection

with the doctrine of " the immunity of instrumentalities,"

It is obvious that pi'irad facie the powers committed to the

Commonwealth in respect to the organization of its own

government are from their nature exclusive—they never

did belong to the States, and no grant of " concurrent

"

power to the States can be inferred from a grant of power

to the Commonwealth.

In addition to the provisions of sec. 52 (1) in respect to

places, there are some other sections of the Constitution

which more unmistakeably constitute the Commonwealth
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the sole governmental authority over the territory with

which they deal. See. Ill empowers the Parliament of a

State to surrender any part of the State to the Common-
wealth ; upon such surrender and the acceptance thereof by

the Commonwealth, that part of the State becomes subject

to the exclusive jurisdiction of the Commonwealth ; and by

sec. 122 the Parliament may make laws for the government

of such territory or of any territory placed by the Crown

under the authority of and accepted by the Commonwealth,

or otherwise acquired by the Commonwealth, and may
allow the representation of such territory in either House

of the Parliament to the extent and on the terms which

it thinks fit.



[292]

CHAPTER III.

THE EXECUTIVE POWER OF THE COMMON-
WEALTH.

Sir William Anson introduces the subject of Iiis second

volume on the Law and Custom of the Constitution by

the observation that " In every political society there must

be some person or body which acts on behalf of the whole,

which represents the state as dealing with other states,

which represents its collective force and will in maintaining

amongst its own citizens the rules which the society has

made or accepted for the preservation of order and the

promotion of the public welfare." In the history of Aus-

tralia the want of such an authority to speak and to act for

the whole was as potent a factor in producing union as the

absence of a common legislative power. The authoritj'-

must be continuous, and not occasional ; it must be capable

of prompt and immediate action; it must possess knowledge

and keep its secrets ; it must know discipline. In a word,

it must have qualities very different from those which

belong to the large representative and popular bodies which

in modern times exercise legislative power.

It is characteristic of our methods that there has been

small attempt to analyze the nature of the threefold divi-

sion of governmental functions which we recognize. When
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the distinction was being established, men were content to

reason that this particular power belonged to the King in

his Council, that to the Kini^ in his Courts, and that other

to the King in Parliament. It was only after the lines of

action were settled in England that men began to analyze

for the benefit of others who had their own constitutional

arrangements to make. The supremacy of Parliament

has generally made it unnecessary to consider the distinc-

tions with scrupulous accuracy, and the existence and

undoubted validity of a number of anomalies has kept us

from over refinement. It is for the King to put the law

into operation and to admonish his subjects that they keep

it ; to execute the law by bringing offenders to justice, by

maintaining and supporting Courts of justice, and by carry-

ing out the judgments of those Courts. On the other hand,

the King may not alter the law, may not make an offence

where none is, may not establish new penalties or novel

tribunals. These matters belong to the Parliament. Such

are the lines upon which the distinction between executive

and legislative power has been founded. The typical execu-

tive officers have been the sheriff and the constable.

But there is much more in government than mere execu-

tion of the law, whether enacted or unenacted; just as there

is more in human life than the creation of legal relations.

The state is a going concern ; it has affairs which must be

managed witli prudence and judgment and which are not

necessarily related to law in any other sense than that in

which all conduct may be bounded by legal restraints. Ifc

is perfectly true that a very great part of this business of

the state is regulated by law more than is the like business

of private individuals ; as an owner of property and as an

employer of labour the state sets rules to its agents, and to

a very great extent, in Australia at any rate, these rules are

not mere matter of internal arrangement, but are matters of
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definite legal right and duty cognizable in Courts of law.

But were those laws directing and controlling the manage-

ment of the state affairs repealed, the business would not

itself come to an end ; it would simply have to be carried

on under conditions (to parody a once famous saying) of

greater freedom and more responsibility by the agents of

the state. In modern and settled times it is the conduct of

the business of the state which men mean by government,

tlie execution of the law is assumed as a thing of course
;

and the term " executive " has seemed little apt to describe

functions which are so far removed from justice and police.

Sir G. C. Lewis suggested that the term " administrative
"

would serve better to indicate the " stewardship " or " man-

agement " of government.

In speaking of the Executive Government, then, the term

" Executive" must be understood in a very broad sense ; and

we are not to expect a complete statement of the functions

of the Government in a legal instrument. For more than

one reason Statutes defining the Constitutions of the Colonies

have been almost silent on the subject of the powers as of

the organization of the Executive. In the first place, the

legislative power has included the power of making full

provision for the execution of the law. Secondly, a large

measure of executive power resides in the prerogative of the

Crown, and has been conferred through prerogative acts and

not by Statute, lest thereby the prerogative should be pre-

judiced. Finally, the organization of the Government, and

the relations of the Ministry and Parliament in our system,

are a very type of matters which are not under the continual

direction of organic laws, but are freely organized as utility

has suofofested, or may suggest, within the ultimate bounds

of law. The attempts which have from time to time been

made to reproduce in terms of law for the Colonies some of

the conventions of the British Constitution—as in the rela-
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tions of the two Houses of the Legislature as to money

bills—have not been very successful. Constitution Statutes

for the Colonies, and even the prerogative instruments

which accompany them, do no more than hint at the Cabinet

System, and the delicate relations of the Crown and Parlia-

ment. They differ from the British Constitution on which

they are modelled, principally in this—that they do hint at

the Cabinet System. They contain some provisions which

imply a Parliamentary Executive ; they speak of " officers

liable to retire upon political grounds," even of " responsible

Ministers of the Crown." It would be impossible to frame

a Constitution upon the law of Victoria such as the Con-

vention at Philadelphia in 1787 framed upon the law of the

British Constitution as expounded by Blackstone.

The first duty of the Executive appears to be to

represent the Commonwealth whenever that is necessary,

whether as a political organism, or as a juristic person

making contracts and appearing as a party in Courts of

justice. For this, no express power appears to be necessary

;

it follows of necessity from the establishment of the Com-

monwealth as a new political community. But a very

serious and important question has arisen as to the extent

of this representation. The Colonial Office^ has laid it down

that the sphere of the Commonwealth Executive is measured,

not by the powers committed by the Constitution to the

Commonwealth Parliament, but by the responsibility of the

Commonwealth considered as a single political community,

a responsibility which, according to this view, extends to

all matters occurring within the Commonwealth and affect-

ing external communities. Thus, where the question is

as to the observance of a treaty, the Commonwealth

Executive is the authority to which alone the Imperial

Government can address itself, without regard to whether

*Cf. Keith, lienpOHHible Oovemnient in the Dominionn, pp. 170-171.
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the Commonwealth Parliament is, under the Constitution,

the proper authority to make laws upon the subject, or

whether the Commonwealth Executive has any power

to do more than address communications to the State

Executive. It would follow that in the Imperial Conference

the Commonwealth Executive alone can appear for any part

of Australia, though the matters under discussion {e.g.,

uniformity or recognition of professional qualifications) are

not, as a matter of constitutional law, within the sphere of

the Commonwealth Government at all. This matter has

been considered under the head of The States, and it is there

suggested that the analogy to international law and the

relations of independent states is not sound.

In the next place the Constitution itself declares that the

executive power extends to the execution and maintenance

of the Constitution, and of the laws of tlie Commonwealth

(sec. 61).

The most common function of the Executive Government

of the Commonwealth is, of course, to execute the laws

made by the Commonwealth Parliament, or, in the case of

those Departments of Administration transferred from the

States, to carry out the laws of the States until legislative

power thereon is exercised by the Parliament. It cannot,

however, be conceded that the Commonwealth Executive

has nothing to do with the subjects of Commonwealth legis-

lation except to carry out its own legislation upon them.

In relation to all such matters, the Commonwealth Execu-

tive does, it is submitted—and to this extent an unqualified

adhesion may be given to the views of the Secretary of

State—represent the Commonwealth and all the States to

the outside world, whether there has been any Common-

wealth legislation or not : the Commonwealth Government

has become responsible therefor, and if State authority
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continues to be exercised over the matter, that is merely

because the paramount authority permits.^

Further, the Constitution recognizes, if it does not estab-

lish, the Cabinet system in the Commonwealth, and the

responsibilities of the Executive extend to the consideration

of the subjects committed to Parliament, and, if need be, to

the initiation of legislation upon them. This may not be

unimportant in relation to the power to issue Commissions

of Inquiry.

The power to execute and maintain the Constitution does

not mean that the Executive Government may do all acts

necessary to carry out any provision of the Constitution

;

it must be construed, like everything else in the Constitution,

by reference to the established principles of English law,

which will in many cases point to the Legislature or the

Judiciary as the appropriate organs of action. But where

& power or duty committed to " the Commonwealtli " is

of such a kind as is according to common law exercise-

able by the Executive, the Commonwealth Executive is

-empowered to take such action as the common law allows.

Thus, the provisions of sec. 119 impose on the Common-
wealth the duty of protecting every State against invasion,

and, on the application of the Executive Government of the

State, against domestic violence. It will be for the Com-

monwealth Executive to take proper measures to carry out

this duty, by the application of the forces at its disposal,

or by getting from Parliament such other means as may
appear to be necessary.

In pursuance of its duty to maintain the Constitution and

* Where, however, the matter is actually governed by law (State or

Imperial), which designates the State Executive as the authority for carry-

ing it out, the Commonwealth Executive cannot, independently of legisla-

tion by the Commonwealth Parliament, substitute its own action for tliat

of the State Executive. See Ex parte Otrhard (iVo. 3), (1901) 27 V.L.R.
655; At'Kelvey v. Meagher, (1906) 4 C.L.R. 265.
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tlie law of the Commonwealth, the Executive may, without

any further statutory authority, take whatever measures

are ordinarily allowed to the Executive by the common law,

to protect every branch and Department of the Federal

Government in the performance of its duties. The nature

and extent of this power is well illustrated by two American

cases

—

In re Neagle^ and In re Debs}

In Neagles Case, information had been received by the

Law Department of an intended attack to be made by one

Terry upon Justice Field, Circuit Judge of the United

States for California, and Neagle was ordered as Deputy-

Marshal to attend the Judge for his protection. The antici-

pated attack was made, and Neagle shot Terrj'-. Thereupon

an information was sworn in the State Court against Neagle,

who was arrested. He sued out a writ of habeas corpus in

the Federal (Circuit) Court, where it was held that he was

in custody for " an act done in pursuance of a law of the

United States," and that this custody was in violation of the

Constitution and laws of the United States. It was accord-

ingly ordered that he be discharged. On appeal to the

Supreme Court, it was objected that there was no Statute

authorizing such protection as tliat which Neagle was

instructed to give Justice Field ; but it was held, neverthe-

less, that it was within the power and duty of the Executive

to protect a Judge of any of the Courts of the United States

when there was just reason to believe that he would be in

personal danger while executing the duties of his office.

Answering the argument that the preservation of peace and

good order in society is not within the powers confided to

the Government of the United States, but belongs exclu-

sively to the States, Mr. Justice Miller said :
—

" We hold it

to be an incontrovertible principle that the Government of

the United States may by physical force exercised through

1(1889) 135 U.S. 1. 2(1895) 158 U.S. 564.
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its official agents execute on every foot of American soil the

powers and functions that belong to it. That necessarily

involves the power to command obedience to its laws, and

hence the power to keep order to that extent."

The especial significance of the case lies not in the ques-

tion of the guilt or innocence of the defendant

—

i.e., whether

there was any justification under the law of California—but

in the determination that such a matter could not be left to

the State laws and tribunals. The duty of the Federal

Executive to protect its officers was an inherent duty not

requiring any Statute for its foundation ; and the Legisla-

ture having committed to the Courts the power of issuing

the writ of habeas corpus, that remedy was available for the

support of the Executive.

In Re Dehs,^ it was held that the Executive, having the

duty of protecting the mails and inter-State commerce,

might, in case of interference with transit, deal with the

emergency either by the use of force, or by the prosecution

of offenders in a criminal Court, or by applying to the Court

for a writ of injunction. All these means were open to it,

and it was a matter of executive discretion which of them

should be employed.

The express provisions of tlie Constitution on the subject

of the executive power of the Commonwealth, and the declar-

ation that this power, vested in the Crown, is exerciseable by

the Governor-General as the King's representative, appear to

avoid a difficulty that has arisen in respect to the source and

extent of the Executive power in the Colonies. Legislative

power was conferred by the Constitution Acts upon an

autliority which it was the principal object of those Acts to

establish and define. Of Executive power in general nothing

was said, though a few specific powers were conferred upon

the Governor. The undoubted legal position being that the

M58U.S. 564.
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Executive powers of the Crown were applicable in the

Colony, the question arose—by what authority were they

committed to any officer there ? Prima facie, the answer

would be that the Governor represents the Crown in the

Colony, and could in the name of the Crown make what-

ever provision the Crown itself could make. But as against

this, there was the repeated declaration of the Privy Council

that the Governor was no Viceroy, no general delegate, but

merely the grantee of the special powers contained in the

prerogative instruments governing his office.^ Accordingly,

in the case of Toy v. Musgrovc- the majority of the Supreme

Court of Victoria held that the Executive Government of

Victoria had no power to exercise the Crown's prerogative

(which was assumed to exist) of excluding aliens from the

Colony, no grant of such a power being found in any of the

constitutional instruments from which it was held that the

Governor's only powers—apart from Statute—were derived.

Higinbotham C.J. dissented, holding that the Executive

power in the Colony was not dependent on the special

grants contained in the Letters Patent, Commission, and

Instructions, and that the Executive Government in Vic-

toria had " a legal right and duty, subject to the approval

of Parliament, and so far as may be consistent with the

Statute law and the provisions of treaties binding the

Crown, the Government, and the Legislature of Victoria, to

do all acts and make all provisions that can be necessary

and that are in its opinion necessary or expedient for the

reasonable and proper administration of law and the con-

duct of public affairs, and for the security, safety, or welfare

of the people of Victoria."^ The view of the Chief Justice

appears to be confirmed by Mr. A. Berriedale Keith, of the

^Cf. Cameron v. Kyte, 3 Knapp 332 ; Hill v. Bigge, 3 Moore P.C. 476.

"(1838) U V.L.R. 349.

3/6., at p. 397.
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Colonial Office, who may perhaps be assumed to express the

official view when he says that the Letters Patent " delegate

to him (i.e., the Governor) in the fullest manner the general

executive power of the Crown in the Colony by directing

him to perform all the acts pertaining to the post of

Governor in the Colony "
(p. 29), and that " the powers

assigned to the Governor cover all the ordinary executive

authority of the Crown "
(p. 30)}

This view clearly involves the existence as a matter of

constitutional law of a distinction between the powers of a

local Executive and the executive powers of the King as the

head of the Imperial Government, and this distinction was

in fact emphatically stated by the Chief Justice. It can be

no part of the general executive power of a Colony or of the

Commonwealth to declare war or make peace, to annex or

cede territory, or to make treaties with foreign Powers. It

may be a difficult question to determine as to some powers,

either from their nature, as for example, the admission or

exclusion of aliens, or their history, as the chartering of

corporations, coinage, and the Post Office—whether they

belong to the one head or the other. The question whether

the pardoning power and the power to appoint a Deputy

^ Keith, Beaponsible Qovemmtnt in the Dominions. The Chief Justice was
also of opinion that this general power of the Governor as local Executive

was not derived by delegation from the Crown, but was implied in the

Constitution Slatnte and Constitution Act, and that this statutory authority

obscurely but sufficiently established that it was exerciseable only through

his Ministers. In other words, that responsible government with its

incidents was established by Statute. It followed that the Letters Patent

or other prerogative instruments conferring either generally or specially any

of the local executive powers were superfluous and improper, and any instruc-

tions or directions as to the mode of exercising these powers were contrary to

law. In both these matters the majority of the Supreme Court was against the

Cliief Justice ; and Mr. Keith's position in no way involves the acceptance

of the Chief Justice's opinion on these matters. The Chief Justice's views

on responsible government are also set out in a memorandum addressed by

reciuest to the Secretary of State (Lord Knutsford), which will be found in

the Memoir of Ocorge Higinbotham, by Edward E. Morris (Macmillans).
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belong to the Governor-General as part of the executive

power and without special grant, has been referred to in

considering the office of Governor-General, where also are

considered some questions as to the relation of the statutory

powers of the Governor-General under the Constitution, and

the powers committed to him by the special grant of the

Crown.
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CHAPTER IV.

THE JUDICIAL POWER OF THE COMMONWEALTH.

The Constitution, which has committed legislative and

executive powers to their appropriate organs, vests " the

judicial power of the Commonwealth " in Courts (sec. 71).

It thus becomes necessary to determine what is meant by

this expression, since the separation of powers in the Con-

stitution imports that whatever is included in the grant,

may not be exercised except by the Courts as constituted

under the Constitution,^ and that no power can be exercised

by the Courts which is not within the ambit of the judicial

power.

Definitions of judicial power, as of legislative and execu-

tive power, abound,^ and the general nature of each is under-

stood. But most of the definitions of judicial power are

themselves little more than re-statements of the term itself.

That the judicial power ' adjudicates,' that it * administers

and interprets the law,' that it ' declares the law,' that it

decides disputes and contests—all these statements either

tell us no more than does the expression 'judicial power ' or

state what is not true exclusively of the judicial department.

^Kilbourn v. Thompson, 103 U.S. 192; Huddart Parker v. Moorhead,

(1909) 15 A.L.R. at p. 249, per Griffith C.J,

*:.^A number are to be found in Cooley's ConstittUional Limilaiionn,

Chapter V.
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Laws impose duties upon and establish rights in persons

who fall within what Bentham calls the " dispositive facts,"

that is to say, facts upon which the rights and duties are

conditioned. Whether a particular per.son comes under

the duty or has the right, is a question which arises when

it is sought to enforce the duty against him or when he

claims the right against some other person or persons. In

an orderly system of government, the application of the

" sanction " of the . law is preceded by an inquiry, which

investigates the truth of the facts, interprets the law applic-

able to those facts, and proceeds to a declaration in accord-

ance with the law so interpreted upon the facts as found.

Tlie declaration is then operative and enforceable in accord-

ance with its terms, pronouncing the penalty, awarding the

claim, commanding or forbidding something to be done,

declaring the right, or dismissing the proceedings.^ But in

any case, it is a juristic act establishing certain definite

legal results. This investigation is a judicial proceeding

and the determination a judicial act.

One other feature must be added. Acts of authority

purporting to establish legal relations—whether the imposi-

tion of a duty or the declaration of a right—are either

provisional and tentative, or conclusive and binding. It is

characteristic of the determinations of Courts, acting in

their jurisdiction, that they are conclusive and binding

until nullified or amended by the appropriate revising

authority (if any), and everything done under them is

valid and lawful. In the English system it is a fundamental

principle that acts of an executive or subordinate legislative

authority have not tliis character ; we do not recognize the

doctrine, so well established in French law, that the acts

^"Tlie nature of the final act determines the nature of the previous

iuquiry," per Holmes J, in Prentis v. Atlantic Coast Line, 211 U.S. at p.

227, cited by Isaacs J. in Huddart Parker v. Aloorhead, (1909) 15 A.L.R.
at p. 260.
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administratif, as such, is valid and operative until it is

revoked by competent authority. Consequently, as a general

rule, the validity of any executive order or act depends, not

on the decision of the executive body or officer on the facts or

the law, but upon whether a correct view has been taken of

the law or the facts. In all such cases, therefore, where it is

necessary to invoke the Courts to give effect to the executive

act, the whole question of validity is at large, and if the

executive act itself is the invasion of any right in the

citizen, that citizen may seek his remedy against the officer

or other authority, unprejudiced by the view that the officer

has taken of his duties or powers.

There are, however, a number of matters in which deter-

minations of bodies, not Courts, have been made binding

and conclusive in particular cases.^ Many matters—and in

modern law, an increasingly large number of matters—are

committed to the discretion of authorities of one kind

and another, and in such cases the authority acts or refrains

from action upon an exercise of its own judgment and

upon its own determination of facts. This power may be

one which is committed to the discretion of the donee in

such a way that he has an " arbitrary " power over the

subject matter, exerciseable at his will.^ Or the power

may be one which approximates to the action of Courts,

not merely in the decisory character of the act itself, but

also in the manner of its exercise—the discretion may
be a "judicial discretion," surrounded by these safeguards

which belong to the proceedings of Courts—a hearing of

persons affected, an authority unbiassed by interest, and so

on;^ In either case, though the act may not be challenge-

able collaterally, it is subject to the same control which is

»Cf. ^ex V. yVoodhojise, (1906) 2 K.B. at p. HSo, per Fletcher Moulton L.J.

«Cf. A'. V. Ariidel, (1906) 3 C.L.R. 557 ; see per Barton J. at p. 575.

»Cf. Sharp v. Wakefield, (1891) A. C. 173.



306 THE COMMONWEALTH OF AUSTRALIA.

exercised by the superior Courts over inferior tribunals by

means of the writ of certiorari. While the Court will not

entertain an appeal from the discretion of the authority so

as to substitute its own determination for that of the

authority, it will inquire whether the circumstances have

arisen which call for the exercise of the discretion, i.e. on

which its " jurisdiction " depends,^ (unless, as may happen,

those circumstances also have been committed to the deter-

mination of the authority in question),^ whether the

authority was competent and properly constituted, whether

(in the second class of case) its proceedings were conducted

in a way consistent with the due exercise of the discretion

according to its nature ; and whetlier its action was based

upon facts excluded by law from its consideration or

the failure to consider facts which by law it should have

considered.^ If the Court finds that the discretion of the

authority is vitiated in any of these ways, it may " quash
"

or annul the act unless the Legislature has unequivocally

deprived it of this power.*

These acts are frequently spoken of as "judicial."^ In

the tirst case, the use of the term is explained by the

analogy to judicial proceedings which arises from the con-

clusiveness of the determination, and by the fact that in the

English system, this conclusiveness, which belongs to the

findings of Courts, rarely attends the findings of executive

authorities. In the second case, there is of course a closer

analog}^—the procedure approximates to that of Courts, and

the use of the term "judicial" in this connection is pro-

^See Colonial Bank of Australasia v. Willan, L.R. 5 P.C. 417, 442.

'See I'hc. Queen v. Commissioners of Income Tax, 21 Q.B.D. 313, at p. 319.

»See Sharp v. Walcjidd, (1891) A.C. 173, and cases there cited.

*E.G.. see Ex parte Rirufer, The Times, July 13th, 1909, probably to be

reported in (1909) 2 K.B.

® See generally per Fletcher Moulton L.J. in E. v. Woodhou^e, (1906) 2

K.B. at p. 535.
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moted by the fact tliat many of the functions in question

belonged to Justices of tin Peace, who of course exercised

an important judicial power in the administration of

criminal justice, and who also performed a number of non-

discretionary, " ministerial " acts, wherein their judgment

was not conclusive, and which had to be distinguished from

their other acts by the fact that they might be challenged

collaterally in actions brought for acts done under them.

It will thus be seen that in English law, the test to

which an oflficial act is submitted for the purpose of ascer-

taining its "judicial " or " non-judicial " character, is whether

it is a determination of the matters involved in it.

The position is put very clearly b}'' Palles C.B. in his judg-

ment in Rex v. Local Government Board^:—" I have

always thought that to erect a tribunal into a Court or juris-

diction so as to make its determinations judicial, the essential

element is that it shall have power by its determinations

within jurisdiction to impose liability or affect rights. By
this I mean that the liability is imposed or the right affected

by the determination only, and not by the fact determined,

and so that the liability will exist or the right bo affected

although the determination be wrong in law or in fact. It

is otherwise with a ministerial power. If the existence of

such a power depend upon a contingency, although it may
be necessary for the officer to determine whether the con-

tingency has happened in order to know whether he shall

exercise his power, his determinations do not bind. The

happening of the contingency may be questioned in an

'(1902) 2 Ir. Rep. at p. ST.'l. The opening words of the passage are cited

by Isaacs J. in Huddart Parker v. Moorhead, (1909) 15 A.L.R. at p. 260.

Hee a.\so Oromveld V. Burwell, (1899) 1 Lord Raymond, p. 465, per Lord
Holt. Cf. Field J. in the Sinkiiuj Fund Cases, 9 Otto, at p. 761 :— " When-
ever an Act undertakes to determine a question of right or obligation, or of

property, as the foundation upon wiiicli it proceeds, such Act is to that

extent a judicial one, and not the proper exercise of legislative functions."
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action brought to try the act done under the alleged

exercise of power. But where the determination binds,

although it is based on an erroneous view of law or facts,

then the power authorizing it is judicial. It may be proper

to state, of course, that the correlative proposition is not

true. A judicial act by an inferior Court does not always

bind even the p&rties to it. To do so, it must be witliin

jurisdiction, and therefore if the determination be as to the

limits of its jurisdiction, and be erroneous so that the act is

in excess of jurisdiction, it will not bind." It may be added

that the word " ministerial " in this passage is clearly used

as equivalent to " administrative " or " executive," and not

in the narrower and more common sense which excludes

discretion.

It is clear that the mere giving of an opinion is not a

judicial act,^ even though it be given by a Judge after

solemn argument;- nor is a mere repm^t or recoinmendation

upon which somebody else may or may not take action.

The person by whom the function is performed does not

aifect its nature. A branch of the Legislature investigating

a breach of privilege, or conducting an inquiry into the

conduct of a member with a view to his expulsion, or

inquiring into the validity of an election— these being

matters in which it has authority, and conclusive authority

—is engaged in judicial ^duties. A proceeding before a

Court Martial, an executive authority with power to award

punishments, is strictly a judicial proceeding.^

The mere power to inquire, and to require testimony

upon an inquiry, is not judicial power. Inquiry is inci-

dental to judicial power, but it is equally incidental to other

^B. V. Sheahan, (189S) 2 I.R. 6S3.

-Cf. Ex parte the. County Coimcil of Kent, (1S91) 1 Q.B. 725.

"Daiukins v. Lord Rokeby, L.R. 8 Q.B. 255.
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powers of crovernment.^ The Executive and the Legislature

alike are entitled to seek information to guide them in the

exercise of their powers ; and that which is non-judicial

when exercised without coercive power does not change its

nature when the information can be required.^

It is unnecessary to refer particularly to the cases in

which, in England and the Colonies, inquiries are conducted

by Royal Commissions or Parliamentary Committees ; their

light on the subject is obscured by the fact that Royal

Commissions, in England at any rate, are in general with-

out compulsory powers, that the Governments are plenary

governments, and that there is no formal separation of

powers. But in the United States it is established that the

extensive inquisitorial powera conferred upon such bodies

as the Inter-State Commerce Commission are intra vires,

as incident to their administrative duties.^ Nor do those

inquiries become judicial because the course of them may
disclose the commission of some offence,* or involve the

investigation of some matter of private right. There are,

however, opinions of eminent lawyers which suggest that

an inquiry instituted by the Crown for the purpose of

ascertaining whether an offence has been committed and by

wliom, or whether any penalty or forfeiture has been in-

curred, is an invasion of the judicial power of the Courts

even though the inquiry is not for the purpose of awarding

^Huddarl Parktr v. Moorhead, (1909) 15 A.L.R., at p. 250, per Griffith

C.J. ; at p. 258, per O'Connor J. In re Chapman, 166 U.S. 668. Cf. in-

qiiiiies of Select ('onimittees in England upon Private Bills aud the pre-

liminary inquiries in the case of provisional orders. R. v. Ha8linf]H Board
of Ifeallh, (1865) 6 B. & S. 401. In re Local Government Board, (1885) 16

L.\i. (Ireland) 150 ; 18 L.R. (Ireland) 509.

-Clough V. Leahy, (1904) 2 C.L.R. 139. There is a Commonwealth Royal
CommissionH Act (No. 12 of 1902).

'Interstate Commerce Commission v. Brimaon, 154 U.S. 447.

*Hale V. Ilenkel, 201 U.S. 44 ; Cf. Cock v. A.-G. and another, (1909) 28
N.Z.L.R. 405, atp. 425.
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any legal penalty/ and the Supreme Court of New Zealand

has v^ery recently (May, 1909) decided this.^ If this be so,

it would follow, in a system where there is a legal separation

of powers, that such an inquiry could not be committed to

any organ save that to which the judicial power is entrusted

under the Constitution. Consistently with this, the Supreme

Court of the United States has held that an inquiry by the

Legislature into the conditions under which a compromise of

legal claims was effected in an insolvency, being an inquiry

into a matter which could only be effectively dealt with

by the Courts, was ultra vires so far as concerned any

attempt to compel the attendance or testimony of un-

willing witnesses.^

The question of the legality of Executive inquiries has

come under the consideration of the High Court of Aus-

-tralia in two cases, where they have been challenged as an

exercise of or interference with judicial power. In Clough

V. Leahy^ the Governor of New South Wales had issued a

Royal Commission to inquire into the formation, constitu-

tion, and working of a particular industrial union, to

^E.rj. Sir James Scarlett on Municipal Corporations Commission, Annual
Register 1833, p. ISe ; Sir G. J. Turner, Sir R. Bethell, H. S. Keating, and

J. R. Kenyon on Oxford University Commission, SetHiorial Papers 1852

(English), vol. xxvi., pp. 331, 337; Bethell and Kenyon, ih. p. 341. The
Opinion of the Law Officers of the Crown (Sir J. Dodson, Sir A. G. Cock-

burn, and Sir W. P. Wood) does not disagree as far as inquiry into offences

is concerned {ih. p. 338). See also The Case of Commissions of Inquiry, 12

Co. Rep., 0. 31 ; Law Review (1851), vol. xv., p. 269 ; and Clark's Constitu-

tional Law, c. 12.

^Cock V. A.-O. and another, (1909) 28 N.Z.L.R. 405.

^Kilbourn v. Thompson, 103 U.S. 192.

*(1904) 2 C.L.R. 139. In Cock v. A.-G. (28 N.Z.L.R. 405) the New Zea-

land Court while " not questioning tho decision," is unable to agree with

some of the reasons by which it was arrived at (p. 422). The Court con-

siders that the examination as well as the determination of matters of right

before extraordinary tribunals is within the mischief of the 42 Edward IIL

c. 3, and the Act for the Abolition of the Star Chamber 16 Car. 1 c. 10 (p.

423).
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consider whether it was an evasion of two Acts of Parlia-

ment, whether it hampered the Industrial Arbitration Court

from doing justice in disputes arising in the pastoral

industry, and whether any alteration of the law was neces-

sary in this connection. On the prosecution of a witness

for refusing to give evidence, it was argued, and held in the

Supreme Court of New South Wales, that the object of the

Commission being solely to inquire into matters already

adjudicated upon by the Arbitration Court, and over which

that Court had complete power, the Royal Commission was
" a usurpation of the jurisdiction of a Court lawfully

constituted to deal with the same matter," and was illegal.

On appeal, the High Court held that there was no warrant

for saying that any inquiry of itself was unlawful, even

though it related to guilt or innocence, or to private right,

and was held in public. In this case, of course, there was-

no formal division of powers to be considered, but the

opinion of the Court is clear that the mere inquiry into

guilt or innocence, even wlien backed by a power to compel

testimony, is not a judicial proceeding, or a usurpation of

judicial power.

In the case of Huddart Parker v. Moorhead} the ques-

tion was as to the validity of sec. 15 (6) of the Aus-

tralian Industries Preservation Act 1906-7, giving power

to the Comptroller-General of Customs, if he believed, or if

he was informed in writing, that an offence had been com-

mitted under that Act, to interrogate persons in relation

thereto. The High Court held that the pov/er of inquiry

was not of itself judicial power ; that preliminary inquiries

of this nature in relation to criminal offences had been held to

be non-judicial, even when conducted by justices of the peace

(Cox V. Coleridge-); and that the provisions in question

were intra vires as equipping that portion of the Executive

M1909) C.L.R. ; 15 A.L.R. 241. «I B. & C. 60.
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which administered the Auatralian Industmes Preservation

Act with powers of effective inquiry, which were particularly

needed in the administration of an Act of that kind, and

were no more than was familiar in Acts in aid of the

Administration, e.g., Customs, Audit, Census, Immigration

Restriction (O'Connor J.). In the words of Isaacs J., the

case was one of " mere investigation with a view to inform

the mind of the Executive whether the law has or has not

been observed, and if not, whether the nature of the con-

travention is such as to merit further action."

The section under discussion also provided that while no

person was to be excused from answering questions on the

ground that the answer might tend to incriminate him, his

answer should not be admissible in evidence against him in

any " proceeding other than a proceeding for an offence

against this part of this Act." It was contended that this

provision showed that the power in question was really not

in aid of executive but of judicial proceedings, and was in

the nature of discovery, a process always treated as part of

judicial power. On this the Court held that as there were

no judicial proceedings pending, the proceeding was essenti-

ally different from discovery in such proceedings. It is to

this argument that the observation of the Chief Justice

appears to be directed :
" The exercise of this power {i.e.,

judicial power) does not begin until some tribunal which

has power to give a binding and authoritative decision

(whether subject to appeal or not), is called upon to take

action,"^ O'Connor J. goes on to indicate a limitation to the

power given by the section. He affirms that " when the

Comptroller-General makes his requirement under sec. 15 (b)

there can be no proceeding pending in a Court. He is not

empowered to use the section with reference to an offence

Avhen once it has been brought within the cognizance of the

nS A.L.R. at p. 250. See also O'Connor J. at p. 259.
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Court. The power to prevent any such interference by tlie

Executive with a case panding before the ordinary tribunals

is undoubtedly vested in the Court by the Constitution."^

The determination of the nature of "judicial power" is,

however, a part only of the problem as it presents itself

under the Constitution. It does, indeed, show the limit of

what could belong, or be committed by the Parliament, to

the Commonwealth judiciary, for " the judicial power of the

Commonwealth" is necessarily limited by the essential

nature of judicial power itself. But it does not follow

tliat everything which is in its nature judicial, or every-

thing which, as being itself a determination of some matter

not to be impugned collaterally, English Courts have

declared to be "judicial," is a part of "the judicial power

of the Commonwealth," as that expression is used in sec.

71 of the Constitution.

In construing the expression under consideration we

naturally turn to the cognate provision in the Constitution

of the United States, which declares that " the judicial

power of the United States shall be vested in one supreme

Court and in such inferior Courts as the Congress may from

time to time ordain and establish" (Art. III., sec. 1). But

in dealing with the American cases, regard must be had to

certain points of difference between the two Constitutions

which affect their application in Australia. In the first

place, there are, as has been already pointed out, a number

of provisions in the United States Constitution designed to

protect the rights of the individual ; and of these perhaps

the most important—certainly the most important in this

connection—is the provision in Article V. of the Amend-

ments that no person shall " be deprived of life, liberty, or

property without due process of law." This imports, in

general, a judicial trial ; and the consequence is that this

M5 A.L.R. at p. 259.
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provision, with its emphatic terms of prohibition, looms

larger in the reports than the inferential prohibitions which

arise from the separation of powers in the Constitution, and

tends to obscure the significance of that separation.^ On
the other hand, it is not, of course, to be ignored that the

one Constitution contains and the other does not contain an

express prohibition of this kind, and it is not to be inferred

that every case which falls under " due process of law " is

an authority upon the extent of the judicial power. In the

second place, in spite of the resemblance between sec. 71 of

the Commonwealth Constitution and Article III., sec. 1^

of the United States Constitution, the actual content of the

judicial power may have to be determined by different con-

siderations. In the United States Constitution its limits

are expressly defined by the declaration of sec. 2, clause 1,

that it "shall extend to all cases, in law and equity arising,"

&c. In the Commonwealth Constitution the limits are

nowhere thus defined. This difference is adverted to by

Isaacs J. in Huddart, Parker & Co. v. Moorhead^ where he

says :

—
" The judicial power of the United States is not only

vested in the Courts, but is limited in extent to the ten

descriptions of cases specified in the Constitution, so that

the test of what is 'judicial power' is not to be found by

merely ascertaining the ambit of the judicial power which

the Courts there possess."

It is evident, then, that American cases on this sub-

ject must be used with more tlian usual caution. In a

country like Australia, with a history of Parliamentary

*0n tl>e character of the first Amendments to tlie U.S. Constitution, see

Field J. in the linking Fund Ca-ies, 99 U.S. 7CM), at pp. 763-4, and Brewer

J. iu Monavgahela Xavigation Co. v. U.S., 148 U.S., at p. 324. The ques-

tions of invasion of judicial power and deprivation without due process of

law are considered together in Taylor v. Porter, 4 Hill N.Y. 140; Murray
V. lloboken Land Co., IS Howard 272, at p. 275. See a,\so Kilbourti v.

Thovipaon, 103 U.S. 168, at p. 182.

"15 A. L.R. 241, at p. 260.
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sovereignty and not of people's sovereignty, and without a

background of enumerated and implied individual rights

secured against legislative invasion, there is some presump-

tion in favour of the power of the Legislature as against

that of the other organs of government, and Australian

Courts may not follow the American Courts into all the

niceties of what ultimately becomes a very fine distinction.

Admitting that Parliament could not pass ex post facto

laws^ which made criminal acts which were lawful when

done, it does not follow that Parliament is prohibited from

enacting any law which has a retrospective operation, as a

declaratory act.^ The retrospective operation of Tariff Acts

has been expressly uphold by the Supreme Court of Queens-

land and the Privy Council in Colonial Sugar Refinimg Co.

V. Irving^ and by the High Court of Australia in Donohoe

V. Britz}

The question then is—what is *' the judicial power of the

Commonwealth" within the terms of sec. 71 ? Even in

those Constitutions in which the separation of powers has

been accepted as fundamental, by no means every function

which is in its nature judicial is exclusively assigned, or

permitted, to the judicial organ. Therefore, although

neither history nor usage nor practical convenience can

determine the nature of "judicial power," logical consistency

may have to yield something to history and familiar and

established practice in determining what is the judicial

power of the Commonwealth committed to the Courts by

'For the nature of ex post facto laws see the judgment of Willoa J. in

Phillips V. Eyre, L.R. 6Q.H. 1. Cf. Donohoe v. Britz, (1904) 1 C.L.R. , p. 402,

per Griffith C.J. :—" It does not follow (from the validity of the Act there

sustaiued) that it {i.e., the Parliament) had the power to make unlawful an
not which was lawful at the time it was done."

"Cf. Quick and Garran, p. 722 :—" The Legislature may over-ride a
decision though it may not reveme it."

"(1903) S.R. (Q.) 261 ; L.R. (1906) A.C. 360.

(1904) 1 C.L.R. 391.
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sec. 71.^ striking illustrations may be found in the United

States, where the Supreme Court has held that Congress

may commit to justices of the peace the trial of petty

offences ordinarilj'- punishable on summary conviction,- or to

State officers such functions connected with judicature as

are not ordinarily committed to Courts of record,^ though

the justices are not within the constitutional provision

concerning the organization of Courts, and though federal

judicial power cannot in America be vested in State

tribunals. Illustrations may be found also in the Common-

wealth Constitution itself. Sec. 47 commits to the House in

which the question arises (until tlie Parliament otherwise pro-

vides) all questions of disputed elections, tlie qualification

of members, and the existence of vacancies; and sec. 49,

declaring the privileges of the Parliament, enables the

Senate and the House to exercise respectively the power of

punishing acts determined by it to be a breach of privilege.

The power to establish Courts Martial under the Defence

Acts is a power to create tribunals to exercise a function

which is strictly judicial, as already pointed out.* Yet of

these tribunals it is said in the United States that " although

their legal sanction is no less than that of the Federal

Courts, being equally with them authorized by the Consti-

tution, tiiey are, unlike these, not a portion of the judiciary

of the United States Not belonging to the

judicial branch of the Government, it follows that Courts

martial must appertain to the executive department, and

they are in fact simply instrumentalities of the executive

^Seee.17., Murray v. Hohohen Land Co., 18 Howard 272, and the judgment

of Cooley J. in Weimer v. Bnnbury, .30 Michigan 201, 212 , Thayer's Cases

in Constitutional Law, p. 120.3.

"Callan v. Wilson, 127 U.S. 549, 552.

^liobertion v. Baldwin, 165 U.S. 275, 279.

*Cf. Daivkins v. Lord Koktby, L.R. 7 H.L. 744; 8 Q.B. 255. See

Defence Act 1903, Part VIII.
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power provided by Congress for the President as Com-

mander-in-Chief to aid him in properly commanding tlie

army and navy, and enforcing discipline therein, and

utilized under his orders or tliose of his authorized military

representatives."^

Indeed, it must be admitted that there are many matters

within the federal sphere which are "judicial" for the pur-

pose of a certiorari, and yet are not within the judicial

power of the Commonwealth ; matters which may be com-

mitted to an administrative authority with a power of deter-

mination. The issue of licences, or other grant of privileges,

seems primarily, at any rate, a matter for administrative

rather than judicial action, and the fact that it has to be

performed with a fair and just mind, and without bias, from

interest or other cause, does not appear to alter its essential

nature. That sucii proceedings, and many others to which

certiorari is applicable, differ from the ordinary proceed-

ings in Courts of justice is now admitted by the highest

authority.^ They have, indeed, the " binding " force

charactei'istic of judicial determinations—a man who had a

licence granted by a biassed or interested bench of justices,

or one which might be quashed on other grounds by

certiorari, could not be convicted of trading without a

licence. They seem, however, to be more properly described

as administrative acts to be performed in a judicial way. *

Even in the United States, where the matter rests not

merely on tlie separation of powers, but also on the pro-

vision that property shall not be taken without due process

of law, it is held that some administrative determinations

are operative and binding in the sense that they may not

'Thayer's Z«earf»j)pr Cases in Conatitutioval Lata, citing Winthrop's Military

Law, pp. 52-.S.

"Cf. /?. V. Wocxihoime, (1906) 2 K.B. 501, per Vaughan Williams L.J, at

pp. 510-513, Fletcher Moulton L. J. at p. 535.

^Royal Aquarium v. Parkinson, (1892) 1 Q.B. 431.
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be impugned in any collateral proceeding, except as to

the jurisdiction of the officer.^ This has gone so far as

to hold that an administrative process authorizing the

seizure of property, in satisfaction of some claim by the

Government (as against a taxpayer or a public accounting

officer), is itself conclusive^ evidence of the facts recited, and

of tlie authority, and so a complete authority for action taken

under it.- In tliis case the Court attached great importance

to usage and history in proceedings for enforcing the debts

in question ; and it is to be noticed that the Act of Congress

did make provision for a direct review of the administrative

determination.

There are, again, some matters which are essentially

political rather than legal, and are therefore primarily under

the control of the political departments. The admission of

aliens is one such matter ; the observance of treaties and

claims arising therefrom is another. It has been held in the

United States that Congress may commit to Executive officers

the determination of the whole of the questions upon which

the admission of an alien depends,^ or claims arising out of the

provisions of a treaty.* But where a Statute went further,

and, besides committing to the Executive officer the ex-

clusion of the alien, also authorized him to commit the alien

to punitive imprisonment, it was deemed to extend beyond

matters political, and to vest in the Executive a portion of

*See Goodnow's Administrative Law of the United States, p. 335.

^Murray v. Hoboken, 18 Howard 272.

^ U.S. V. Ju Toy, 198 U.S. 253, collects the principal cases on this subject.

That case determines that the decision of the Executive is conclusive, even

of alienage. The conclusiveness of the Executive determination, however,

is dependent upon the supposition that there h.is been a hearing in good

faith, and the Courts have to vindicate this right : Chin Yow v. U.S., 208

U.S. 8. The Privy Council has held that at common law no alien has any

right to enter British territory, so tiiat his exclusion becomes purely a

political matter : Musgrovev. Toy, 1891 A.C. 272.

*U.S. V. Ferrara, 13 Howard 40.
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the judicial power of the United States
;
pro tanto it was

void.^

Claims against the Government itself are of this class

—

the Government might decline to recognize such claims at

all, and, agreeing to recognize them, may fitly commit to its

officers tlie investigation of such claims, and withhold them

from judicial determination altogether.''^

The class of case here referred to—matters presenting a

question fit for judicial determination and yet cognizable

by an Executive authority—stands in a curious position in

relation to the constitutional separation of governmental

powers. Ex Jtypothesi, the question is not essentially one

for judicial determination, ns whether A has committed

a crime or whether Blackacre belongs to C rather than to

B. Not being of this nature, it would appear primd facie

that the Courts could not have cognizance of it : that its

determination is no part- of the judicial power, and that it

cannot be taken from the department of government to

which from its nature it belongs. Where, however, the

matter is capable of being presented in such a fashion as

to be fit for adjudication, it is conceded that the Legislature

may so submit it, if it pleases. But if a submission is

made, it must be complete, and a matter cannot be per-

mitted to hover between the judicial and the executive

or legislative departments of government. This is well

illustrated in the history of claims against the Government

in the United States.^ Such claims may be withheld from

' Wong Wiiifj V. U.S., 163 U.S. 228. Cf. Oroenvelt v. Buricell, (1699) 1

Lord Raymond at p. 467 :
—" Where a man has power to inflict imprison-

ment upon another for punishment of his offence, there he hath judicial

authority " (per Lord Holt).

^Hayburn's Ca'^e, 2 Dall. 409 ; U.S. v. Yale Todd, 13 Howard 52m ; U.S.

V. Ferrani, 13 Howard 40; Gordon v. U.S., 117 U.S. 697.

'Hayburn's Case, 2 Dall. 409 ; U-S. v. Yale Todd, 13 Howard 52h ;

U.S. V. Fn-rara, 13 Howard 40; Gordon v. U.S., 117 U.S. ,697; U.S. v.

Klein, 13 Wallace 128.
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judicial determination altogether, and treated as a matter

within the executive or legislative discretion ; the Govern-

ment cannot be sued without its own consent. Or they

may be committed to the Courts for adjudication. But

tliey cannot be committed to the Courts for investigation

and report to the Executive or Congress, or subject to any

revision by these departments. Nor can any condition be

attached to the submission which substantially derogates

from the real determination of the issue by the Court.^

In a number of other cases the American Courts have

recognized that the Legislature may commit to administra-

tive officers or departments the conclusive determination of

questions of fact on matters concerning the services rendered

by those departments to the public ; so far as their action

depends upon the interpretation of the law the Courts have

power to review the action f the considerations upon which

the exercise of this power depends stand outside the present

inquiry. It appears to be in the power of the Legislature

to comniit the ])erformance of administrative services to the

uncontrolled discretion of any officer.^ In such a case, no

right having been conferred, no right is infringed if the

service or privilege is withheld.

Even the constitutional prohibition in the United States

of the taking of private property without due process of

law does not mean that a judicial determination must in

all cases precede executive action, even wlien such action is

directed against the person or property of a citizen. There

are many cases in which, either by common law or statute,

administrative process is lawful. " Much of tlie process by

means of which the Government is carried on and the order

"U.S. V. Klein, 13 Wallace 128.

^Bates V. Payne, 194 U.S. 106 ; School of Magnetic Healing v. McAii-

nulty, 187 U.S. 94; Public Charing House v. Coyne, 194 U.S. 497.

»i?. V. Amdel, (1906) 3 C.L.R. 557.
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of society maintained is purely executive or administrative.

Temporary deprivation of liberty or property must often

take place througli the action of ministerial or executive

officers or functionaries, or even of private parties, where it

has never been supposed that the common law could afford

redress."^ In such cases " due process of law " in the

American Constitution merely requires that the Executive

authority shall not have the final determination of the

legality of its act ; that question must be left free for the

judicial power. The same principle appears applicable in

the Commonwealth—the Executive can have no power to

determine conclusively the validity of its own act affecting

the rights or liabilities of the citizen ; that determination

belongs to the judicial power.

It would be dangerous to attempt an exhaustive state-

ment of the cases in which judicial functions may be

exercised under the Constitution by authorities other than

the Courts established or invested with jurisdiction under

sec. 71. But, though there may be others than those

mentioned above (disputed elections and qualifications of

members ; the grant and withholding of licences ; the juris-

diction of courts martial), it may be accepted as a general

rule that the separation of powers in the Constitution

imports within the range of Commonwealth action that the

legality of any governmental action, or the existence of any

right, or the liability to any penalty, cannot be determined

elsewhere than in the Courts : that determination is a part

of the judicial power of the Commonwealth. This limitation

upon administrative action is well illustrated by the case

of Executive inquiries. The Commissioner or officer ques-

tioning a witness and requiring him to answer, could not

be empowered to line or imprison the recalcitrant witness.

^Per Cooley 3.,Wdmer v. Bunhury, 30 Michigan 201 ; Thayer's Canes, p.

1203, cited with approval by tlie Supreme Court in Public Glearimj Hou»e
V. Coyne, 194 U.S. at p. 509. Cf. Oroenvelt v. Burwell, 1 Lord Raymond
at p. 467.
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Nor could such authority by any determination of its own,

create, by the mere force of that determination, a duty to

answer the questions. The question whether the witness

is bound to answer the questions can only be determined

by the Court which is invoked to impose the penalties, and

which then has to determine for itself whether there was a

duty or whether it was broken.^

The rule which assigns the judicial power of the Com-

monwealth to Courts is thus a safeguard against arbitrary

power more important than at first appears and importing

restrictions upon the power of Parliament more extensive

than is at first realized. It is not merely that the Legisla-

ture may not constitute itself or any other body unauthor-

ized by the Constitution, a Court of justice with functions

which might be validly performed by a Court regularly

constituted, i.e. the determination, after hearing, of rights

according to law. If this were all that is imported by the

separation of powers, it would be of small importance

legally, for a power of this nature is very rarely usurped

by a Legislature. The temptation to which Legislatures

are liable, to which American Legislatures have succumbed,

and which American Courts have met by the allegation of

an invasion of judicial power, is to apply a new rule to past

acts or events, or to deal with a specific matter of injury or

wrong independently of all rule. However mischievous and

dangerous may be ex post facto laws and privilegia, their

very mischief lies in the fact that they are something other

than judicial acts ; that what should have been done in a

judicial way and according to law has been done by the

assumption of arbitrary power. The grant of judicial power

^Inter-state Commerce Commission v. Brimson, 154 U.S. 447 : Cf. Hmldart

Parker v. Moorhead, 15 Argus L.R. at p. 261, per Isaacs J. :
" In neither

case are liabilities imposed or rights affected by any determination of tlie

Comptroller-General." Contrast the powers of examination possessed by

the Commissioners of Bankruptcy under consideration in Doswtll v. Impey,

(1823) 1 B. & C. 163.
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to a special organ means that if the matter be one which

from its nature is proper for judicial determination alone, the

Legislature cannot deal with it otherwise, or authorize any-

one, even a Court properly constituted, to deal with it except

in the way of adjudication. Thus, as already seen, the ques-

tion whether a witness has incurred a penalty for refusing to

answer questions in an Executive inquiry is essentially one

for judicial determination. It would be unconstitutional for

the Legislature to constitute itself, or one of its committees,

or the Executive body pursuing the inquiry, a tribunal for

determining the question upon a regular investigation of

the facts and a consideration of the law. But it would be

none the less unconstitutional for the Legislature to enact

without regard to either law or facts that the penalties had

been incurred and should be suffered by the witness. In one

sense the act is not " judicial," for no Court could properly

have acted in such a way. But it is an excess of legislative

power and an invasion of the judicial power because it

affects to deal with an essentially judicial matter in a

non-judicial way.^ On the same grounds, the power to

adjudicate possessed by a Court imports the observance of

principles of legal administration essential to the judicial

office. The full extent of these principles cannot be

easily determined ; but whatever they are, they may not

be interfered with by the Legislature. The Constitution

empowers the Legislature to regulate the incidents of

judicature—this power is expressly conferred in sec. 51

(xxxix.)—but any interference with the essentials of

judicial administration is a deprivation of judicial power and

an attempt to require the Court to act in a non-judicial

way. A judicial act may be said to include actor, reus,

judex, regular allegation^, opportunity to answer, and a

trial according to some settled course of judicial proceed-

*See Hokt v. Henderson, 23 Am. Decisions, at p. 687.
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ings.^ It is an essential principle that no man shall be

judge in his own cause, and that no person may be con-

demned without an opportunity oi' being heard. On the

same ground of interference with the judicial office are

based the American cases which declare that enactments

purporting to construe the law retrospectively are ultra

vires?' The Legislature may declare generally who shall be

competent witnesses, what shall be admissible as evidence

and how proof may be made. It may even declare that cer-

tain things shall be privid facie evidence of the matter in

dispute, and thus affect the burden of proof.^ This, how-

ever, is subject to tlie qualification that the matter proved

must have a reasonable relation to the matter in issue and a

real tendency to establish it—the inference must not be

" purely arbitrary, unreasonable, unnatural or extra-

ordinary."* To go further and pre-determine the probative

force of evidence so as absolutely to exclude a party from

rebutting it would be an interference with the judicial office

and void.^ For instance, the power of a Commerce Com-

mission to pronounce upon the reasonableness of rates

charged by a carrier cannot be made a conclusive determin-

ation in a prosecution or other proceedings based upon the

unreasonableness of the charge.^ It is probably not con-

stitutional for the Legislature to declare that the averment

of an offence in an indictment shall be a sufficient proof

thereof, tliereby throwing upon the defendant the entire

burden of proving his innocence.

'Cf. Murray v. Hohoken Land Co., 18 Howard, at p. 280 ; Cf. Blackstoue,

Commentaries, Bk. iii. cap. 3, p. 25.

"See Cooley, Gonditutional Limitations, pp. 134-137.

"Ih. p. 526.

^People V. Cannon, 139 N.Y. 32 ; Courts v. Merchant, 103 N.Y. 143 ; and

Meadowcroft v. People, 54 Am. St. Rep. 547, 453.

^Marx V. Haicthorn, 148 U.S. 172 ; U.S. v. Klein, 13 Wallace.

"Chicago Bailn^ay Co. v. Minnesota, 134 U.S. 418. An exception must,

it would seem, be made in that limited class of administrative matters

referred to on p. 318.
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PART V -THE STATES.

CHAPTER I.

THE STATES: CONSTITUTION AND POWERS.

As the Australian Commonwealth is a Federal Common-

wealth, it is impossible to advance a step in the consideration

of the Constitution without meeting the States. In the

structure of the Federal Government, the States or some

part of their Governments, are a constituent part. They

are the foundations upon which both Houses of the

Parliament are built, and in the convocation of those

Houses various incidental powers and duties are conferred

upon the Governors and Legislatures of the States, while

in all sorts of matters touching the Federal Govern-

ment which must be the subject of some regulation,

the laws of the States in their respective territories are

applied to the subject matter, or the State Parliament is

given power to make laws regarding them "until the

Parliament otherwise provides." These matters and the

miscellaneous relations between Commonwealth and State

powers and rights are dealt with in what appears to be

their proper place. In the present chapter it is proposed to

deal with matters peculiarly belonging to the States to
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which it appears desirable to draw attention under a dis-

tinctive title.^

By sec. 106 of the Constitution " the Constitution of each

State shall subject to this Constitution continue as at the

establishment of the Commonwealth or as at the admission

or establishment of the State, as the case may be, until

altered in accordance with the Constitution of the State."

This is the first and most significant of a group of sections

which recognize the autonomy of the States. One of the

many matters in which the Commonwealth Constitution

differs from the Canadian Constitution is this—that while

the British North America Act had to organize both the

Dominion and the Provincial Governments, the Australian

Constitution had not as any part of its object the framing

of a government for the States. The principle of State

^The term " State " in the Constitution of the United States is used in

various senses. It " sometimes means the separate sections of territory

occupied by the political society within each ; sometimes the particular

government established by those societies ; sometimes those societies as

organized into those particular governments ; and lastlj', sometimes the

people composing those political societies in their highest sovereign

capacity." (Madison's Virginia Report (1800), (Elliot's Debates, vol. iv.

p. 547) cited by Story on the Constitution, sees. 454 and 208 ?*). In like

manner, the Commonwealth Constitution uses the term, sometimes of terri-

tory (e.g., sees 80, 92, 125), sometimes of the political society (e.g., sec. ^'I.

of the Constitution Act), sometimes of the government of the political society

or some appropriate organ thereof, sometimes of a juristic entity [t.g., sec.

51 (xxxi.) (xxiii.) ; and if it does not refer to the people of the political

society '"in tlieir higliest sovereign capacity," it appears in some cases to

describe the people of the society as an economic unit (e.g., sees. 51 (ii.),

99). It happens more than once that in the same section the term is used

in different senses, and there is room for not a little doubt in some cases

as to the meaning of the term— e..7., in sec. 99, "preference to any State,"

and sec. 102, " preference or discrimination is undue or unreasonable

or unjust to any State." In general it maybe noted that when the Con-

stitution saves powers or grants powers or imposes positive duties, it

specifically refers to the organ of State Government which has hitherto

exercised or is intended to exercise the power or perform the duty in

question, and when it withdraws an accustomed power or imposes a pro-

hibition it uses the term "State" as comprising all possible sources of

action. (See, however, sees. 112, 118, 120).
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autonomy has been carefully observed. In accordance with

this principle the Constitution omits clauses of the Bill of

1891 which required that there should be a Governor in

each State, and proposed that the Parliament of a State

might make such provision as it thought fit as to the

manner of appointment of the Governor of a State, and for

the tenure of his office and his removal from office. To the

same principle is to be referred the elimination of the clause

requiring State correspondence with the Colonial Office to

be transmitted through the Governor-General. The Con-

stitution does, no doubt, in some of its provisions^ assume

that the States Constitutions will retain their present shape

at least to the extent of having a Governor and two Houses

of Parliament, and certain alterations of State machinery

might cause inconvenience in the working of the Constitu-

tion. But this does not affect the independent power of the

State over its own institutions.

The State Governors.—

T

he Governnv (^f «. Rfn>P. onn^

tinues to be appointed directly by the Home Government,

a fact which may be contrasted with the Canadian system

whereby the Lieutenant-Governor of a Province is appointed

by the Governor-General on the advice of the Dominion

Ministers. Such a system is in accord with the extensive

control exercised by the Dominion Government over the

Provinces. It would be anomalous in Australia, having

regard to the independent position assigned by the Con-

stitution to the States. The Colonial Office correctly inter-

preted the sentiment of the States Governments when it

said " there has been no indication that the States, whose

contention it is that they remain sovereign States, would

desire that their prerogative should be diminished, and

the evidence of such sovereignty is in fact secured by

making the appointment of Governor in the same manner

^Secs. 12 and 15.'
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and on the same terms as prior to federation."^ The Colonial

Secretary, however, thought there was much to be said for

the Canadian system, and if the people of Australia were to

desire to adopt a similar system in all probability the

change would be made.

The principal change that has come about in the position

of the State Governor is that some reduction has commonly

been made in his emoluments, and that in Sydney and

Melbourne the necessity for providing an official residence

for the Governor-General has sent the State Governor into

quarters more in accord with the reduced scale of his

remuneration. From time to time demands are made that

the office should be locally filled, either as a measure of

economy by transferring the duties of the office (which it is

assumed could be discharged without substantial interfer-

ence with other duties) to the State Chief Justice, or, as a

matter of sentiment, by the appointment of some person

approved by the people or the Government. The only

Government which has seriously interested itself in the

matter is that of South Australia,^ to whom the Home
Government replied in the despatch already referred to.

The proposal presented to the Colonial Secretary was merely

that the Crown's choice should be confined to citizens of the

State, but as the Colonial Secretary points out, that must

mean in practice an appointment on the advice of the

Ministry of the day. The practical difficulty then lies in

the fact that the person recommended would almost inevit-

^Circular Despatch from Lord Crewe, October 9th, 1908.

'See proceedings of the Conference of Premiers, Brisbane, May, 1907

{Victorian Parliamentary Papers, 1907, No. 23, pp. 298-301). A South

Australian motion "That in the opinion of this Conference the present

system of State Governors should be altered so as to reduce the cost of

government to the States " was negatived, and a resolution was carried

(South Australia alone dissenting) " That the present is not an opportune

time to alter the system of appointing State (Governors."
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flbly be some one who was active in politics, even if the

recommendation itself was not determined by political

exigencies. In any case such a person could hardly inspire

confidence if he were called on to discharge those rare but

delicate functions of a Governor which peculiarly demand

impartiality and aloofness from local political strife.

The Letters Patent constituting the office of Governor

with the instructions that accompany them, differ hardly at

all from those which applied to the Governor of a Colony

before federation. There are, in fact, but two changes in

substance. The first of these marks the changed relations

to defence. The old Letters Patent and Commissions con-

stituted and appointed respectively a " Governor and Com-

mander in Chief in and over the Colony of . . . and its

dependencies." But the Constitution has transferred nayjiL

and military defence to the Commonwealth (sees. 51 (vi.) and

<39), yested the command in chief of the naval and military

forces of the Commonwealth in the (Srovernor-General (sec.

68), and forbidden the States, without the consent of the

Parliament of the Commonwealth, to raise or maintain any

naval or military force (sec. 114). Consequently, the new

Letters Patent and Commission issued for the States on

January 1st, 1901,^ merely constituted and appointed respec-

tively a " Governor of the State of . . . and its depen-

dencies, in the Commonwealth of Australia." The Governor

is no longer Commander in Chief, but it is surmised that his

statutory position as Vice-Admiral is unatFected.^

The second matter in which a charge is made by the

Letters Patent is in respect to the exercise of the pardoning

power. As there are now two governmental authorities

whose laws may establish crimes and whose courts may

*See Appendix.

'See the Courts of Vice-Admiralty Ada 1S63, sec. 3, and 1867, sec. 4, and
the Colonial Courts of Admiralty Act 1890, sec. 10.
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decree punishments, the prerogative of mercy must be so

granted as to preserve the independence of each, and a dis-

tinction must be drawn between offences against Common-

wealth laws and offences against State laws. This is

provided for in somewhat ambiguous terms by Clause IX.

in the Letters Patent.

The State Parliaments.—The key to the position

of the States in the Constitution—as depositaries of the

residuary powers of Government—is to be found in sec.

107, whereby, " Every power of the Parliament of a

Colony which has become or becomes a State shall,

unless it is by this Constitution exclusively vested in

the Parliament of the Commonwealth or withdrawn from

the Parliament of the State, continue as at the estab-

lishment of the Commonwealth or as at the admission

or establishment of the State as the case may be." It is

not always easy to say what powers are withdrawn from

the States or exclusively vested in the Commonwealth, since

necessary implication is as potent as express provision.

Express provisions of the Constitution exclude the States

from the exercise of legislative power with respect to

matters relating to any department of the public service)

the control of which is by the Constitution transferred to

the Commonwealth Executive (sec. 52); from the imposition

of duties of customs or excise or (with limitations) the

grant of bounties (sec. 90) ; from impairing the freedom of >v

inter-State trade, commerce, or intercourse (sec. 92) ; from

raising or maintaining any naval or military force without /^

consent of the Commoiiwealth (sec. 114), from imposing any
^^

tax upon Commonwealth property (sec. 114), from dis-

criminating against residents in other States (sec. 117), ^

from coining money, or making anything but gold and '^

silver coin a legal tender for the paj'^ment of debts (sec. 115).

Implied restraints are a more difficult subject. Judicial
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decision has established the immunity of federal instru-

mentalities from State power;i and in the case of The King

V. Sutton^ the High Court appears to have held that the

power to make laws with respect to foreign commerce

belongs exclusively to the Commonwealth Parliament by

implication. An example of implied withdrawal of power

from the States may probably be found in respect to the

powers enjoyed by them under various statutes to alter

their territorial boundaries by mutual arrangement, a power

which it is submitted could not now be exercised.^

Apart from the several restrictions upon State action

which are associated with some power of the Commonwealth

and are considered in relation thereto, the most important

limitation expressly imposed on the power of the States is

that contained in sec. 117 whereb}'-

—

" A subject of the Queen resident in any State shall not

be subject in anj^ other State to any disability or discrimina-

tion which would not be equally applicable to him if he

were a subject of the Queen resident in such other State."

It is a general characteristic of the Constitution that as a

rule it does not impose any restraint upon government

except to further some federal purpose. Sec. 117 aims not

at the protection of individual right against government

interference, but at the prevention of discrimination by

reason of residence in another State. The section aims at

equality, and if the laws of a State refrain from disabling

provisions and injurious distinctions affecting the residents

of other States, the section is fulfilled. It is, therefore, very

different in character from those provisions of the Constitu-

'See post, " The Doctrine of the Immunity of luHtrumentalities.

"

"SC.L.R. 789.

*Cf. : Rhode Inland v. Massachmettd, (1838) 12 Peters 725 ; Florida v.

Oeoniia, 17 Howard 478 ; T'trj/inia v. Tenntasee, (1893) 148 U.S. 503. The
power under the Colonial Botmdaries Act 1895 is expressly withdrawn
(Co7islitulio7i Act, sec. viii.).
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tion of the United States which forbid the States to pass

any Act of Attainder, ex j^ost facto law, or law impairing the

obligation of contracts ; and from the Thirteenth, Fourteenth

and Fifteenth Amendments to that Constitution, which, as

protecting the States' own citizens, are essentially national,

as distinguished from federal provisions. It may be com-

pared with Art. iv., sec. 2 of the United States Constitution,

whereby " the citizens of each State are entitled to all

privileges and immunities of citizens in the several States "
;

and the purpose of tliat clause as declared by the Supreme

Court is the purpose of sec. 117—"to declare to the several

States that whatever those riglits, as you grant or establish

them to your own citizens, or as you limit or qualify or

impose restrictions on their exercise, the same, neither more

nor less, sliall be the measure of the rights of citizens of

other States within your jurisdiction."^

The " privileges and immunities " article in the United

States Constitution is limited by v qualification which is

not found in the Australian provision. What are secured

in the United States are the privileges and immunities of

citizens, and this has been construed as embracing merely

those fundamental advantages which belong of right to

the citizens of all free governments. This means that it is

still possible to discriminate between the citizens of the

several States in matters standing outside this rather vague

category.^ In the Commonwealth we are saved from the

perplexing questions that arise under the American pro-

vision by the absolute proliibition of discrimination against

residents in other States. " The substance of section 117 is,

in short, that whatever privileges are conferred upon resi-

dents of a State by its laws are to be taken to be equally

^Per Miller J., the Slaughter House Oases, 16 Wallace, 77.

'^See the Slau'jhler Home Cases, (1872) 16 Wallace 77 ; Corjield v. Corydl,

(1825) 4 Washington C.C. .380; Blake v. M'Clung, (1898) 172 U.S. 239;

M'Cready v. Virginia, (1876) 94 U.S. 391.
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conferred upon residents of other States, and that every

enactment conferring such privileges is to be construed as

including residents of other States . . . The only way
in which practical effect can be given to the provisions of

sec. 117 of the Constitution is by allowing residents of other

States to claim the same privileges as are formally given to

residents of the particular State.
"^

The foundg/tion of the section is "residence." The privi-

lege can be claimed only by such British subjects as are

resident in another State of the Commonwealth ; and the

discriminations forbidden in the case of such persons are

those which are based on residence outside tlie legislating

State.2 Thus, an absentee tax imposed by any State would

be inoperative so far as regards residents in another

State. The same reasons would prevent the application of

a special tax on commercial travellers coming from other

States in the Commonwealth. Death duties imposed at

one rate in favour of resident beneficiaries, and at a higher

rate as against non-resident beneficiaries, would only subject

the latter to the lower duty, and it would be quite imma-

terial that the discrimination was made in the form of a

special privilege to residents ; substance, not form, gives the

rule.^

But a difficulty arises from the fact that the State law

may divide residents into different classes between whom
discrimination is made, and of course nothing in the Consti-

tution prevents this. A West Australian law declares that

persons domiciled in the State receiving property under a

will shall pay a lower rate of duty than is paid by persons

not domiciled. Each class consists in part of residents in

^DavieH cfe Jmits v. The Slate of Western Australia, (1904) 2 C.L.R. at

pp. 38, 39.

*S.C., per Barton J. at p. 47. Lee Fay v. Vincent, 7 C.L.R. 389.

»a.(j. 29.
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Western Australia, in part of non-residents ; can the non-

resident domiciled in Queensland claim to be put on a more

favourable footing that the West Australian resident who is

domiciled in Queensland ? The case of Davies and Jones v.

The State of Western Australia (supray makes it clear that

he cannot. The discrimination is based on domicil ; the

discrimination prohibited rests on " residence "
; and resi-

dence as used in the Constitution is not synonymous with

the technical notion of domicil.

This brings us to the question—what is a resident within

the meaning of sec. 117 ? The case referred to furnishes a

suggestion. " The word ' resident ' is used in many senses.

As used in sec. 117 of the Constitution, I think it must be

construed distributively, as applying to any kind of resi-

dence which a State may attempt to make a basis of

discrimination, so that whatever that kind may be, the fact

of residence of the same kind in another State, entitles the

person of whom it can be predicatedj» claim the privilege

attempted to be conferred by the State law upon its own

residents of that class."^

Taxation ey States.—In the United States, the doc-

trine that the laws of a State can have no extra-territorial

operation has been applied to limit strictly, as a matter of

constitutional law, the taxing power of the States. Thus

in M'.Culloch v. Maryland^^ Marshall C.J. said:—"All

subjects over which the sovereign power of a State extends

are objects of taxation, but those over which it does not

extend are on the soundest principles exempt from taxation."

" The subjects of taxation," it is said, " are persons, property

and business, and any one of them may be taxed though

^ There is a learned criticism of this decision (as well as of some views

expressed in the first edition of this book) by Mr. F. L. Stow, in 3 Common-
wealth Law Review, p. 97.

2 Per Griffith C.J., at p. 39.

3(1819) 4 VVheaton 316, 429.
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the others are beyond the jurisdiction."^ Where the person

is resident in a State (mere transient presence is not resi-

dence for this purpose) it seems that he may be taxed in

proportion to the value of his property wherever situated, and

upon the same principle a company may not be taxed upon

the whole amount of its capital stock except by the State in

which it is domiciled. Where taxation is based merely upon

the presence of property or the carrying on of business in the

State, only the property there situated or the business there

done can be taxed. Intangible prop^rty^follows the person

of the owner. Stock or shares in a company are taxed

where the owner of the stock resides. Debts are taxable

only in tlie State of the creditor, where alone they are

" property." Accordingly, bonds of a corporation held by

non-residents in the State are not taxable, even though the

corporation is chartered by or domiciled in the State, and

the corporation may successfully resist an attempt to levy

a tax in respect to them.^

No attempt has been made to limit the taxing power of

the Colonial Parliaments upon similar principles. In Re

Tyson^ it was, indeed, argued unsuccessfully, that a colonial i?^"^-^^^'*"'*

legislature could not impose a succession duty on property

out of the colony, even in the case of a person domiciled in

Queensland. In many cases the limits of the incidence of

particular taxes have been expressly laid down by the

Parliament of the Colony, and the only judicial question

has been one of interpreting the particular exercise of legis-

*Hare, Constitutional Law, 322, and Case of the State I'ax on Foreign

Held Bonds, (1872) 15 Wallace 300.

''See generally, Hare, Gonstilutional Laio, pp. 317-330 ; Commontceallh

of Peinmylvunia V. Standard Oil Co., 101 Peiin. St. 119; Case of the Slate

Tax on Foreign Held Bonds, (1872) 15 Wall. 300; Gloucester Fe/rry Co. v.

Pennsylvania, (1885) 114 U.S. 196; Pullman's Car Co. v. Pennsylvania,

141 U.S. 18.

'(1900) 10Q.L.J. 34.
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lative discretion.^ When the limits liave not been defined,

the Courts have sought to discover and apply just principles

to the incidence of the tax.

Save for the restrictions mentioned as arising out of the

Constitution, the powers of taxation belonging to the State

Parliaments are the same as those of the Parliaments of the

Colonies. It is submitted that the State Parliaments are

not subject to the limitations which the American Courts

have inferred from the territorial operation of laws, and

that the taxing power is limited territorially only by the

ability of the legislature to make its laws etfective in its

own territory. This question is one of considerable practical

importance, especially in relation to companies. Several

of the States^ for example have laws similar to those

which have been declared unconstitutional in America,

requiring companies to pay a tax in respect of their deben-

tures and preference shares held by persons resident out of

the several colonies and to deduct the amount from the

interest or dividend of the creditor or shareholder. If the

American doctrine applies, such companies can successfully

resist the claim of the Government, and the debenture holder

may in the Courts of the State itself recover from the company

the full amount of the interest which it has contracted to pay

him. If, on the other hand, such provisions are constitutional,

the company may by proceedings in the Courts of the State

be compelled to comply with the Statute, and the authority

of the Statute will be a complete answer to any proceedings

in those Courts by the debenture holder against the Govern-

ment, for there is no provision in the Australian Constitution

prohibiting laws which impair the obligation of contracts.

iSee Blackwood v. The Queen, (1882) 8 A.C. 82.

^Victoria, Income Tax Act 1890, sec. 19 (1) ; New South Wales, Land and
Income J'ax Assessment Act 1895, sec. 22 ; Queensland, Dividend Duty Act

1890.



THE STATES : CONSTITUTION AND POWERS. 337

But it must be remembered, first, tliat a State Government

is unable to resort to the Courts of any other State to

enforce its revenue laws^ ; and secondly, that if the contract

between the company and its debenture holder be not

governed by the law of the State, the authority of the

Statute will not protect the company in any other jurisdic-

tion in which it may be suable by the creditor.^

The "Police Power" of the States.—In every \vork on

the Constitution of the United States, we find reference to

the "police power" of the States. In the Mayor of New York

v. Miln^ the Supreme Court described the powers " which

relate to merely municipal legislation, or what may perhaps

more properly be called internal police" in the following

terms :
" We should say that every law came within this

description which concerned the welfare of the whole people

of a State or any individual within it ; whether it related

to their rights or their duties ; whether it respected them

as men or as citizens of the State ; whether in their public

or their private relations ; whether it related to the rights

of persons or of property, of the whole people of a State or

of any individual within it ; and whose operation was

within the territorial limits of the State, and upon the

persons and things within its jurisdiction." A later decision

having a closer relation to the modern idea of the functions

of government describes it as the power " to prescribe

regulations to promote the health, peace, morals, education

and good order of the people, and to legislate so as to

increase the industries of the State, develop its resources

and add to its wealth and prosperity."*

*Cf. Municipal Council of Sydney v. Bull, (1909) 1 K.B. 7, where an

Australian inuuiuipality sued unsucuessfully in England for the recovery

of rates.

"See SpUkr v. Turner, (1897) 1 Ch. 911.

"(1837) 11 Peters 102. See also Taney C.J. in the Licence Cases, (1847)

5 Howard 504.

*Darbier v. Connolly, (1885) 113 U.S. 27.

T
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The most obvious subject of police is the establishment

and maintenance of domestic order.^ In the Commonwealth,

this function belongs primarily to the States. Indeed, the

antithesis of external security and domestic order serves to

mark oif the most characteristic spheres of the Common-
wealth and the States respectively. Naval and military

defence is committed to the Commonwealth ; the States are

forbidden to raise or maintain any military or naval force

without the consent of the Commonwealth (sec. 114), and

the Commonwealth is under a specific obligation to " pro-

tect every State against invasion" (sec. 119). The section

last referred to emphasizes the fact that domestic order

belongs to the State, for it requires the Commonwealth

Government on the application of the Executive Govern-

ment of the State to protect it against domestic violence.

These duties are of course essentially " political," depending

on the exercise of a discretion which no Court can control.

It is only necessary to add the warning that it must not be

inferred from the general reservation of domestic peace to

the States or from the special provision of sec. 119, that the

Commonwealth Government is shorn of its complete power

to protect its own instruments and operations by its own

means. The plenary power of the Federal Government to

protect itself and accomplisli its objects lias already been

dealt with. It is enough here to recall the fact that ithas

been laid down in the United States that there is "a peace

of the United States"^ which may be protected by appro-

priate action of the Federal Government either in or out of

Court. The Commonwealth Government cannot have a

more restricted power. Indeed, the functions of the Com-

monwealth Government are so many and its agencies and

instrumentalities so far reaching, that internal disorder on

^Cf. : Blackstone, Com. vol. iv., p. 162.

^In re 2ieagle, 135 U.S. 1 ; and see In re Debs, (1894) 158 U.S. 564.
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any large scale could hardly leave them unaffected. For

their protection, the Commonwealth Government could

intervene on its own initiative.

At its broadest the " police power" is nothing less than the

sovereign power of acting for the public welfare, and as

sucli it is not capable of exact definition. It has, however,

come into common use in the United States to express one

of the terms in a number of practical distinctions of power

to which the Courts had to give effect. It follows that the

many attempts that have been made by the Courts to

describe, if not define it, vary according to the matter in

hand and the practical distinction to be emphasized, so that

it has been characterized as the " dark continent" in

American jurisprudence.^

Sometimes it is used in discussions of the limits of the

power of the State Legislatures considered merely in

relation to the distribution of power between legislative,

executive and judicial authorities.- Sometimes it is used

in considering the power of the State Legislatures, as

affected by the prohibitions and restrictions either of the

State Constitutions or the Constitution of the United

States.^ The Constitutions contain certain guarantees

against the interference of the States with private rights

;

it is held that such restrictions are to be read consistently

with the police power and that the State is not deprived of

its discretionary power to regulate good morals, promote

health and preserve order, though in so doing it may inci-

dentally deteriorate property or diminish profits arising

out of a contract. So, though Congress has made patent

laws, the State may as a matter of policy prohibit or regu-

*Burgess, Political Science and Conntitutional Law, vol. ii. p. 136.

'See Thayer, Canes ou ConxtittUional Law, p. 693.

"See Commonroealth v. Algtr, 7 Cusliing 53 (Mass.); iviul Thorp v.

Rutland tfcc. Railway Co., 27 Vermont 8-iO.
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late the sale of the patented article in the State.^ Again,

though the admission of subjects or citizens of other nations

to American shores is a matter which can be regulated by

Congress alone, it may be that a State can protect itself

by appropriate legislation against paupers and convicted

criminals from abroad.^

So far as concerns the respective powers of Congress and

the States, the police power has been important mainly in

relation to its conflict with the power of Congress over

foreign and inter-State commerce. The Courts have de-

clared the commerce power of Congress to be partly exclu-

sive of, partly concurrent with, the power of the States.

The exclusive power of Congress over foreign and inter-

State commerce is mitigated by the doctrine that in the

absence of legislation by Congress the State may affect such

commerce by tlieir laws of " police." Inspection laws, health

laws, quarantine laws, the introduction of impure and

adulterated foods or of diseased cattle are the most con-

spicuous illustrations of laws of this class.^

As has been pointed out later (Part VI., Chapter II.), a law

may have more than one aspect. " All experience shows that

the same measures or measures scarcely distinguishable from

each other, may flow from distinct powers, but that does not

show that the powers themselves are identical."* Public

health is eminently a matter of police and for the State
;

foreign commerce belongs to Congress; and a quarantine

law is a legitimate exercise of either power. If eacli

authority has made a law upon the subject and there is a

collision between them, the law of Congress must pre-

vail.^ On the other hand, there has been a tendency on the

^Patterson v. Kentucky, 97 U.S. 50L

-See Chy Lung v. Freeman, 92 U.S. 275.

"See Gibbons v. Ogden, (1824) 9 Wheaton 1 ; Licence Cases, (1847) 5

Howard 504 ; liailroad Co. v. Husen, 95 U.S. 465.

*Per Marshall C.J. in Gibbons v. Ogden, 9 Wheaton 1.

Hb. p. 209.
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part of Congress to enact laws purporting to be in pur-

suance of its commerce power but affecting matters which

have not become or which have ceased to be subjects of

foreign or inter-State commerce. Such Acts, whether they

affect the internal commerce of a State, or deal with matters

whicli are not the subjects of commerce at all, are an inva-

sion of the exclusive powers of the State and are ultra vires.

It has been determined by a large number of cases that the

police power is an exclusive power in the States ; and that

there is no substantive police power in Congress. The

powers of Congress are limited by enumeration, and the

extent of the enumerated powers themselves must be defined

by a regard to the fact that the Constitution leaves with the

States the general power to protect the lives, health and

property of the citizens, to preserve good order and the

public morals.^ This doctrine has received its most striking

and practical application in the restrictive interpretation

put by the Courts on the prohibition imposed upon the

States and the powers conferred upon Congress by the

fourteenth and fifteenth amendments of the Constitution

adopted at the close of the Civil War.^

The frame of the Commonwealth Constitution is the

Constitution of the United States ; and it remains to con-

sider how far the American decisions as to the nature and

extent of police power affect the States in Australia. The

powers of the State Parliaments in Australia are limited

at fewer points than those of the State Legislatures in

America ; the " police power " is subject to fewer limitations.

The questions that have arisen in the United States under

the State Constitutions cannot at present arise, for the

State Parliaments enjoy plenary powers unlimited by a

'For the Commonwealth, see Part VI., Chapter II. heroin.

•'See the Slaw/hter Home Cases, (1873) 16 Walhice 36 ; liarbier v. Con-
nolly, (1885) 113 U.S. 27 ; Civil RUjhU Cases, (1883) 109 U.S. 3.
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distribution of powers among the legislative, executive and

judicial organs or by express restriction. The State Parlia-

ments indeed enjoy a position of independence unknown to

the State Legislatures in the United States, or to the

Provincial Parliaments in Canada. The powers of the

former have been controlled by that jealousy and distrust

of government which has been a characteristic of American

constitutional history. The power of the Provincial Par-

liaments in Canada is limited by the fact that they have

enumerated powers merely, and that the Dominion Executive

exercises supervision over them. So far as the Common-

wealth Constitution is concerned, the resti'ictions imposed by

the United States Constitution in the interest of individual

right are, with the exception of those contained in sees. 92

and 117, absent. On the other hand, the Commonwealth

Constitution does leave room for the conflict of the Federal

power over commerce and the State power of police. The

extent of the difficulty indicated will depend largely on the

question whether the power of the Commonwealth Parlia-

ment over inter-State commerce is exclusive, and what is

the extent of the restriction imposed in sec. 92 by the

declaration that " on the imposition of uniform duties of

customs, trade, commerce and intercourse among the States

shall be absolutely free." These questions are considered

in the chapter on Trade and Commerce, where it is suggested,

first, that the American decisions establishing the inability

of the States to make laws with respect to inter-State com-

merce as such may not be applicable here in Australia ; and

secondly, that sec. 92 is limited, if not actually to fiscal im-

posts, at least by its association with fiscal and trading pro-

visions. In the first view, it would not be necessary to resort

to the doctrine of the "police power" to sustain State laws

which dealt with the subject of inter-State commerce, since

quacunque via they would be valid unless inconsistent with
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some actual federal enactment. If that view is wrong, then

American doctrine establishes that in conferring upon

Congress the regulation of commerce it was never intended

to cut off the States from legislating upon all subjects

relating to the health, life and safety of their citizens,

though the legislation miglit indirectly affect tlie commerce

of the country ;^ and the strictest interpretation of the

police power has conceded that a State may pass sanitary

laws, may prevent persons or animals suffering under

contagious diseases from entering the State, and for the

purpose of self-protection may establish quarantine and

reasonable inspection laws.^ Further, "a State may pre-

vent the introduction into the State of articles of trade

which on account of their existing condition would

bring in and spread disease, pestilence and death, such

as rags or other substances infected with the germs of

yellow fever or the virus of small pox, or cattle or meat or

other provisions that are diseased or decayed, or otherwise

from their condition or quality are unfit for human use or

consumption."'^ The case becomes more difficult when we

come to measures for the protection of the moral health of

the community. The introduction of intoxicating liquids

has given rise to constitutional difficulties both in the

United States and Canada. In Leisy v. Hardin* the Supreme

Court of the United States held that a Statute of Iowa

prohibiting the transportation by a common carrier of in-

toxicating liquor from a point within any State for delivery

at a place within Iowa, was a restriction of inter-State

commerce, and therefore ultra vires, though in the opinion

^Sh>-rlock V. Ailing, 93 U.S. 99.

^ Railrond Compnuy v. Husen, 95 U.S. 465.

"/iowman v. Chicago awl X. IJ'. Railway Co., (1888) 12.") U.S. 4G5, 489.

In thi.s case and in Leisy v. Hardin, (1890) 135 U.S. 100, the American
authorities are collected and examined.

*Supra.
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of the Court it might fairly be said that the provision in

question had been adopted " not expressly for the purpose

of regulating commerce between its citizens and those of

other States, but as subservient to the general design of

protecting the morals and health of its people, and the peace

and good order of the State against the physical and moral

evils arising from the unrestricted manufacture and sale

within the State of intoxicating liquors." In the Common-
wealth Constitution this particular matter is provided for

favourably to the power of the State by sec. 113, whereby
" all fermented, distilled, or other intoxicating liquids passing

into any State, or remaining therein for use, consumption,

sale or storage, shall be subject to the law of the State as if

such liquids had been produced in the State." ^ That the

State may as a precautionary measure against social evils,

exclude convicts, harlots, paupers, idiots and lunatics, is now

generally admitted in the United States. But as the

measure is one of self-defence, arising only from a vital

necessity for its exercise it must not be carried beyond the

scope of that necessity.-

There remains, of course, the question of the interpre-

tation of sec. 92. It is suggested above tliat the collocation

of tlie section with fiscal provisions leaves the police power

of the States unafiected. But a broader interpretation is of

course possible, and it may be that sec. 92 deprives of

validity all State legislation, the direct effect of which is to

impose a restriction on trade, commerce or intercourse

among the States without regard to whether the legislation

is referable to an attempt to regulate commerce as such or

is undertaken under the police power.

iSee Fox v. Bobbins, (1909) S C.L.R 115.

-The Paasenger Gases, 7 Howard 283, per Grier J. ; Henderson v. New
YorJ:, 9*2 U.S. 259, and Chy Luncf v. Freeman, ib. 275.
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CHAPTER IT.

THE STATUS OF THE STATES.

A QUESTION arises as to the status of the States, which is

-of practical importance principally in respect to what may

be called their external relations, including relations with

the Home Government. The question is—has the estab-

lishment of the Commonwealth, the formation of a new

nation or political entity of which the States form a part,

completely merged their independent political existence so

that they have become mere internal divisions comparable

with the areas of local government, unknown and unrecog-

nized beyond Australia itself ? If so, the Imperial Govern-

ment would know but one Australian authority—the

Commonwealth Government, and would in all matters

affecting Australia or any part of it address itself to that

Government and receive communications from or through

it alone. This, indeed, was involved in a provision of tlie

Draft Constitution of 1891, whereby "all references or

communications required by the Constitution of any State

or otherwise to be made by the Governor of the State to

the Queen shall be made through the Governor-General as

Hor Majesty's Representative in the Commonwealth and

the Queen's pleasure shall be made known through liim"

(Chapter v., sec. 5). But the clause was omitted by the

Convention of 1897-8 as inconsistent witli the maintenance
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of State independence. The Crown had in the past been

the executive and legislative head of the Colony, and acts

of authority were done in the Queen's name. So far as

concerned the representation of the Crown in the Consti-

tution of the Colony, the Governor was the Queen's

representative. This relation it was intended to preserve

in the Coramonwealtli Constitution, and though the

Governor-General is by sec. 2 declared to be "Her Majesty's'

Rei^resentative in the Commonwealth," this declaration in

no way derogates from the old established relation of the

Crown to the Constitution of the State.^

It is conceded on all hands that in matters " in which the

Crown is concerned solely in its capacity as part of the

Constitution of the State,"^ the communications proceed

directly between the State Governor and the Colonial Office

without the intervention of the Governor-General. Sucli

matters obviously include the reservation, the allowance

and disallowance of State legislation, or tlie appointment

and removal of State Governors and their instructions, or

the amendment of the State Constitution. The contest

begins when we proceed beyond this relation of the Crown

and consider it in its Imperial capacity—" the central

authority of the aggregate of communities composing the

Empire." On this subject the Colonial Office has, under

different chiefs, maintained a view which, however applic-

able to the Dominion of Canada, where the Dominion

^Eveu as to Canada, where there is much dependence of the Provinces

on the Dominion, and where the Lieutenant-Governors are appointed by

the Governor-General as an act of internal administration, it has been lield

l)y the Privy Council that " the relation between the Crown and the

Provinces is the same as that which subsists between the Crown and

Dominion in respect of such powers, executive and legislative, as are vested

in them respectively." Maritime Board of Canada v. Heceiver General of

Xeiu BrwiMuick, L.R. (1892) A.C. 437.

-Mr. Chamberlain's Despatch of April 15th, 1903. Parliamentary

Papers (Commonwealth), No. 18, 1903-
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Parliament has the general legislative power and the

Dominion Government exercises a supervisory authority

over the Provincial Governments by appointing their execu-

tive head and allowing or disallowing their legislation, is, it

is submitted, inapplicable in the Commonwealth. In a

despatch to the South Australian Government dated April

15th, 1903,1 Mr. Chamberlain wrote:—"^_faL.^iLPtll?'^

communities in the Empire or foreign nations are concerned,

the people of Australia form one political community for

wliich the Government of the Commonwealtli alone can

spealCand for everything affecting external States or com-

munities which takes place within its boundaries that Gov-

ernment is responsible. The distribution of powers between

the Federal and State authorities is a matter of purely

internal concern of whicli no external country or community

can take cognizance." The particular matter under discus-

sion was the proper channel of communication in respect to

complaints by the Netherlands Government as to the non-

fulfilment of treaty obligations in regard to the surrender

of deserting seamen ; and the Secretary of State proceeds

to affirm that " whether the power given to the Common-
wealth Parliament to legislate in regard to external affairs

extends to treaties it is unnecessary for me to inquire, as

from my point of view the question at issue .... is

not one as to the powers of the Commonwealth Parliament,

but as to the responsibility of the Commonwealth, which is

the measure of the sphere of the Connnonwealth Executive."^

It is submitted that the proposition here asserted is

unsound, that the responsibilities of the Commonwealth

Ciovernment are limited by its powers, and that the

despatch proceeds upon the false analogy of the relations

of independent states in international law. Independent

^Parliamentary Papers (Commonwealth), No. 18, 1903.

-Cf. Keith, Responsible Goveniineiit in the Donnnions, 170, 171.
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states form part of a very imperfect political society whose

relations are governed by rules which, as between them, no

Court can enforce and which in the last resort depend on

the will and force of the individual states. No distinction

is more constantly insisted upon than that between tlie

merely political obligations of international law and the

sanctions of the municipal law of a state. The British

Empire forms a single state consisting of several communi-

ties whose relations to each other are governed, not by

international, but by constitutional law and by conventional

understandings which must be consistent with that law and

are ultimately limited by it. That constitutional law is

municipal law—law in the strictest sense—binding, where

its source is an Imperial Act, upon all authorities within

the Empire, In the present case the constitutional relations^

depend upon the Commonwealth Constitution Act, an Act

of the Imperial Parliament. That Constitution does, indeed,

as Mr. Chamberlain pointed out, establish a new political

entity—the Commonwealth of Australia. But that political

entity is not, as a matter of constitutional law, to be identi-

lied with the CommonwealthGovernment, or any government

or Parliament : its organic existence is to be found in that

power behind the Governments and Parliaments which can

amend the Constitution. Of the present Constitution the

essential feature is that the functions of government are

divided : it is that which makes it federal. The Common-

wealth Government and Parliament are distinguished from

tlie States by the fact that they are charged with powers

and functions which are limited by enumeration, while the

residuary powers of government are reserved to the States.

These powers, save where they are subject to the paramount

federal power in the case of the enumerated powers, are

independent and not subject to federal supervision and

control. There is nothing which casts on the States any
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responsibility to the Commonwealth ; tlie whole scheme of

federal government is opposed to the existence of any super-

visory authority over the States. This is undoubtedly the

case within the Commonwealth itself, and it is submitted

that there is nothing in the Constitution which either

directly or by inference justifies the view that, while within

Australia the Constitution is to be treated as a federal union,

conferring limited powers merely upon the Commonwealth

Government, it is to be treated by the Imperial Government

as an unitary constitution with a single responsible govern-

ment.

The divergence of opinion here indicated is at the root of

several disputes between the Imperial and the Common-

wealth and State Governments. It appeared in the first

instance in respect to " the channel of communication"

regarding the alleged breach of treaty obligations in the

case of the Vondel, the matter already referred to.^ The

Home Government communicated with the Commonwealth

Government, and the Government of South Australia pro-

tested, with the support of the other States. The particular

contention of the States—that the enforcement of treaties,

thouofh it might be conferred in "external affairs" concerned

the States solely until the Commonwealth exercised its

legislative power—appears to be untenable. If a matter is

within the paramount power of the Commonwealth, the

continuance of State regulation of the subject matter

depends on the will of the Counnonwealth and that Govern-

ment becomes at once the responsible authority. But the

position of the Home Government advanced, as has been

seen, far beyond this :
" From my point of view the question

between your Ministers (i.e., South Australia) and myself

*See Proceedings of the Conference of Premiers, Brisbane, May 1907

( Vict. Parliamentary Papers, 1907, No. 23, pp. 37-47), where the wiiole

subject is discussed in relation to tlie Vondel, Benjamin and Weigall affairs.
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is not one as to the powers of the Commonwealth Parlia-

ment but as to the responsibility of the Commonwealth,

which is the measure of the sphere of the Commonwealtli

Executive."

The question of the " channel of communication" has been

the subject of much friction and is probably not yet finally

settled. More than once a suggestion has been made by the

Colonial Office that copies of all State despatches should be

sent to the Governor-General. To this the States objected,

and the present practice it is understood is that in case of any
despatch from the State Governor, touching what are^^ague^

denominated Commonwealth matters, a copy shall_ be_sent

to the Governor-General. G^ies of all despatches__from

the Colonial Office to the State Governors are sent to the

Governor-General, and a tendency to entrust the Governor-

General with the distribution of circular despatches intended

for the State Governors has manifested itself.

The same issue has appeared in various phases. When,

soon after the establishment of the Commonwealth, the

Mayors of Sydney and Melbourne were raised to the dig-

nity of "Lord Mayor," the State Governments remonstrated

on the ground that they should have been consulted before

the change was determined on, and that the announcement

should have been made to the State Governor. The recom-

mendation to the Crown for lionours has been another sore

subject; it has been settled on the basis that while both

the Governor-General and the Governor recommend, the

Governor's recommendations are sent on to the Governor-

General for his personal opinion thereon.

The most important phase of the matter has been in

relation to the Colonial or (as it is now to be called) the

Imperial Conference in London. When invitations were

issued for the Conference of 1907 the States were not

invited to send representatives. Then began an interesting
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discussion on the Constitution of the Conference, both in

the preliminary correspondence^ and in the Conference

itself.^ Tlie liighest ground taken by any of the States

Governments^—that the Commonwealth Government was

practically an agency for the management under a united

control of certain administrative departments, and hence

that the admission of the agent to the Conference and the

exclusion of the principal was indefensible, both from the

practical and the constitutional point of view—was plainly

untenable, and was repudiated by the Commonwealth

Government in Mr. Deakin's declaration that the Common-

wealth Government was in no sense the agent or repre-

sentative of the States Governments.* A second position

asserted by the States Governments—that they were con-

stitutionally entitled to consultation in all matters except

tliose within the exclusive power of the Commonwealth^

—appears to be equally untenable. In all cases where the

Commonwealth Government has a paramount power of

legislation it is, it is submitted, the sole representative of

Australia. But the States were on firmer ground when

they called attention to the fact that the range of discussion

at the Conference was unrestricted and that some of the

matters suggested for discussion were within the exclusive

authority of the States, while others {e.g., Professional

Qualifications, Imperial Stamp Charges on Colonial Bonds)

were within the concurrent power (using that expression in

its strict and proper sense) of Commonwealth and States.

In regard to matters with which the States were alone

competent to deal, the Prime Minister admitted that no

^ Parliaynentary Papers (English) 1907 Cd. Nos. 3340, 3524.

-No. 3523, pp. 92-24.

"Memorandum of the Premier of South Australia 1907 Cd. No. 3340,

p. 24.

*l\ 28.

'Memorandum of Premier of New South Wales, p. 2.
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objection could be taken to the desire of the States to con-

fer with representatives from other parts of the Empire

;

but he denied that such subjects had been discussed at past

Conferences, and, asserting that tlie Conference was " one

in which representatives of all the chief constitutional

Governments of the Empire met for the purpose of dis-

cussing matters in which they have a common interest,"^

suggested that ample opportunities for discussion might be

found through the medium of the State Agents-General in

London or subsidiary Conferences.

The desire of the Prime Minister of the Commonwealth

was obvious—to restrict the range of discussion at the

conference to such matters of pre-eminent importance and

general concern as should establish it in a position of dignity

and importance as the nucleus of an Imperial Council: But

on the one hand Mr. Deakin's ambitions for a new Imperial

organ were not shared by all, whether in England or the

Colonies ; and in the next place, discussions in a conference

where all save one are governments of plenary powers, are

not likely to be limited to those subjects which are in the

power of the most restricted of them. Even the Conference

of 1907 did consider certain subjects over which in Australia

the Commonwealth Government either has no power, or

over which the States exercise an independent authority

which cannot be overridden by the action of the Common-

wealth Government, e.g., Judicial Appeals, Reciprocity in

the Admission of Barristers, Double Income Tax, Reciprocity

in Admission of Land Surveyors, Stamp Charges on Colonial

Bonds, Colonial Stock Act. In the discussion of such

matters the Commonwealth representatives are in the

strictest sense unofficial, without any authority from those
j

who alone are competent to carry out any determination to
\

which the conference may come, or who, as governments,
|

^No. 3340, p. 15.
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may be directly affected by the resolutions arrived at. It is

easy to see that such a position contains many possibilities

of inconvenience and misunderstanding which may well

impair the usefulness of the Imperial Conference and

discredit this' experiment in Imperial co-operation.

State Powers Under Imperial Acts,—The status of

the States under Imperial law has in one case come under

tlie consideration of the High Court of Australia, which has

rejected the doctrine of the merger of the States in tlie

Commonwealtli. M'Kelvey v. MeagJter^ was a case under

the Fugitive Offenders Act 1881. That Act, dealing with

the case of persons who, being accused of an offence com-

mitted in " one part of H.M.'s Dominions," are found in

some "other part of H.M.'s Dominions," provides for the

necessary' acts of authority to be done in the United King-

dom, or in the " British possession" concerned for the

surrender of tlie fugitive. Its interpretation section (39)

declares that the expression "British possession" means "any

part of H.M.'s Dominions exclusive of the United Kingdom,

the Channel Islands, and the Isle of Man," that all " territories

and places within H.M.'s Dominions which are under one

legislature shall be deemed to be one British possession and

one part of H.M.'s Dominions," and that " the expression,

' legislature ' where there are local legislatures as well as a

central legislature, means the central legislature only." A
warrant for the apprehension of an alleged criminal was
issued in Natal and brought for execution to Victoria, where

it was endorsed by the State Chief Justice, who would have

been undoubtedly competent before the establishment of

the Commonwealth. The defendant was apprehended under

the M'arrant and committed by a Victorian Magistrate; but

a writ of habeas corpus was obtained, and his release from

custody was prayed on the ground that, since federation,

»(1«K)C) 4 C.L.R. 26.1. See also In re Gerhqrd, 27 V.L.R. 244. 655.
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Victoria had ceased to be a "part of the Britisli Dominions"

or a " British possession" within the meaning of the Act

;

that these terms were now exclusively applicable to tlie

Commonwealth, and that consequently neither the Chief

Justice of Victoria nor the Victorian Magistrate was com-

petent to act in the matter. The High Court lield that the

proceedings were good, and that the test of application in

cases of this kind was to be found, not merely in the

existence of central and local legislatures, but in the dis-

tribution of powers between them. If in the Constitution

the power of the new legislature did not extend to the

subject-matter of the Imperial Act—the administration of

the criminal law and the extradition and rendition of

fugitive oftenders—such a legislature was not a central

legislature within the meaning of the Act. In the present

case the administration of criminal justice remained with

the States. If the Commonwealth power over " external

affairs" extended to making laws for tlie surrendering of

fugitive criminals, then the existing law in force in the

State at the establishment of the Commonwealth was pre-

served by sec. 108 of the Constitution until such time as

the Commonwealth Parliament exercised its powers.

There are several other Imperial Acts applicable to " Brit-

ish Possessions " and " parts of His Majesty's Dominions,"

and conferring powers on the Legislature or the Governor

of such possessions or parts, and raising questions similar to

those arising under the Fugitive Offenders Act, e.g., the

Extradition Act 1870, and the Naturalization Act 1870.

In regard to all Imperial Statutes passed after 1889, the

Interpretation Act of that year makes a general provision

of a corresponding nature. In all these cases the Imperial

Act will continue to apply to the State, and the powers may
be exercised by the State authorities by virtue of sees. 107

and 108 of the Constitution, unless the subject matter is one
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withdrawn by the Constitution from the States or committed

to the exclusive power of the Commonwealth. Several

matters are so dealt with.

By sec. viii. of the'Constitution Act the powers conferred

upon Colonial Parliaments by the Colonial Boundaries Act

1895 are, in the cases of the Australian States, recalled, and,

as by sec. 115 of the Constitution, the States may not coin

money or make anything but gold or silver legal tender,

their powers under Imperial coinage legislation are with-

drawn. The special powers conferred by Imperial Acts in

relation to defence, inland posts, Customs, and a few other

matters, belong solely to the Commonwealth Parliament,

because the subjects themselves are declared by the Consti-

tution to be within the exclusive power.

In regard to special powers granted by the Imperial

Parliament after the establishment of the Commonwealth,

the test must be found in their relation to existing powers

of the several Legislatures. If the special power granted

relates to a matter within the control of the Common-
wealth Parliament—as, for instance, if extended powers

were given to Colonial Legislatures to vary or suspend

the operation of the Imperial Copyright Acts in that posses-

sion—then, unless there were a clear intention that the

power might be exercised by both Legislatures, it would

presumably be exercised by the Commonwealth Parliament

exclusively. But so far as the new power applied to matters

not within tlie control of tlie Commonwealth Government

at all—if, for instance, it extended territorially the effect of

a grant of Colonial probate—it would belong to the States

exclusively. If again it were declared that iu certain

specific matters Colonial Legislatures might make criminal

laws operating extra-territorially, the power so given would

belong to the Commonwealth or the State Parliament accord-
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ing as the matter of such laws belonged to the one or the

other.

In one respect the States in Australia have greater free-

dom than the States in the American Union. In the United

States Constitution it is expressly pi'ovided that no State

may " enter into any treaty, alliance or confederation " or

" enter into any agreement or compact with another State

or with a foreign power." In Australia there are no corre-

[

sponding provisions. Treaties or compacts with foreign

powers are, of course, not made independently by any part

of the British Empire ; and the power of the Common-

wealth Government over "external affairs" would, no doubt,

exclude the States from most of the matters of international

agreement. But, as pointed out in the discussion of " ex-

ternal affairs,'^ there are some matters of agreement which

relate to matters belonging exclusively to the State, and in

such cases it seems clear that the State must be a consent-

ing party to any international agreement. As between the

States of the Commonwealth, their power to make and

carry out agreements is in no way impaired, except so far

as the agreement is inconsistent with the federal union or

the predominance of the Commonwealth in its own sphere.

The States have, in fact, concluded some important agree-

ments

—

e.g., New South Wales, Victoria and South Aus-

tralia in 1908 as to their respective rights in the waters of

tlie River Murray, and Victoria and South Australia as to

their disputed boundary line.^ Reference may be made to

the fact that the Conference of Premiers of the States has,

since federation, increased rather than diminished in interest,

and stands as an interesting illustration of the British

tendency to develop " extra-legal " institutions, even under a

formal and " rigid " Constitution.

^These agreements have not been ratified by the Parliaments of the

States concerned.
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PART VI -THE CONTROL OF COMMON-

WEALTH AND STATE ACTION.

CHAPTER I.

THE COURTS AND LEGISLATION.

The most distinctive feature of the Courts in the federal

system is their power to determine whether a Statute

passed by the Commonwealth or by a State Parliament is

within the authority committed to that Legislature, a power

which gives the Courts a peculiar importance in consti-

tutional law and makes them in an especial way the

" guardians of the Constitution." If we ask whence this

power and duty come, we shall hardly find an answer in

any specific provision of the Constitution itself, nor shall we
tind the explanation in the essential nature of the federal

principle or of the " written Constitution." It is indeed,

obvious that where there are two legislative authorities in

a State which have enunciated irreconcileable rules of

conduct, one must be paramount. Thus, in Germany and

Switzerland, wliere the law of State or Canton conflicts

with federal laws or the federal Constitution, the Courts

must treat the State law as pro ianto over-ridden. But,

save for this case, the balance of opinion in Germany
appears to be that no Court can treat the authentic act of
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a Legislature as inoperative, that e.g. a State Statute cannot

be ignored because contrary to the State Constitution or an

Imperial Act as contrary to the Imperial Constitution.^ In

other words, the Legislature is as much the interpreter of

its own powers as in the unitary Constitutions of France

and Belgium.

In Switzerland the Constitution is guarded characteristic-

ally by reference to the electorate. The Supreme Federal

Tribunal is by an express provision of the Constitution

bound to give effect to every Statute passed by the Federal

Assembly; the only mode of challenge is by the demand of

80,000 electors, or eight cantons, for a referendum. The

Statutes of the Cantons are subject to review^ in the Federal

Tribunal if contrary to the Federal Constitution, but cannot

^^^' be questioned in the Courts of the Cantons.

The system under which the valid exercise of legislative

power is treated as a judicial question belongs to the history

of the relation of courts of law to public power. In the

reign of James I. the Courts succeeded in making good

their claim to entertain legal causes tliough they inv'olved

the prerogatives of the Crown, whether in the nature of

jjroperty or executive power. Thus they effectually pre-

vented the establishment of any practical distinction in the

administration of public and private law ; and if on the

one hand questions of power are treated judicially in suits

between individuals, on the other, it is not to be forgotten

that all justice is with us " public justice " and that tlie term

" private justice " is not known amongst us. If executive

power was thus a subordinate power subject to judicial review,

it was by no means clear that legislative power was not subject

to the same control, and tliere are dark hints in Coke of

Acts of Parliament which had been declared invalid or at

^E.g. see 7'he German Judiciary, by .J. W. Garner, Pol. Sc. Quarterly

1903, p. 524 ; Howard, The German Empire, p. I'iO.
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any rate might be so declared. The supremacy of Parlia-

ment indeed became unmistakeably established after the

Revolution of 1689 ; but there were other legislatures as

clearly subordinate. The American Colonies held charters

of government from the Crown ; and were constantly

reminded that they must keep within the terms of the

grant. Control by forfeiture of charter, by Act of Parlia-

ment, by judicial proceedings and an ultimate appeal to the

Privy Council, whose action might be referred now to one,

now to another of its high functions—these were the

constitutional checks with which the colonies were familiar.

A subordinate legislature being within the experience of all,

the Revolution, though it removed some of the external

checks, established a form of government which emphasised

the subordinate character*. It was not readily assumed in

the Federal Constitution, that the judicial power in the

Courts would be all-sufScient to deal with the possibilities

of conflict. In the Philadelphia Convention it was suc-

cessively proposed that the general government should have

a negative on all the legislation of the States—the power

which eighty years later was given to the general govern-

ment in Canada; that the Governors of the States should be

appointed by the United States and should have a negative

on State legislation—a condition also established in Canada
;

that a Privy Council to the President should be appointed

composed in part of the judges ; and that tlie President and

the two Houses of Congress might obtain opinions from the

Supreme Court. But these expedients were discarded ; the

Constitution and the laws of Congress were declared the

supreme law of the land and binding on the Judges of the

Several States. It was not without some hesitation on the

part of the Courts, and some resistance on the part of the

Legislatures, that the further steps were taken by the Courts

of holding, in the case of both the States Constitutions and

%
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the Federal Constitution, that the Courts must as a matter

of judicial duty hold invalid laws which were inconsistent

with the distribution of powers within the respective

governments.^ ^

It is interesting to observe how questions similar to those

which agitated the framers of the United States Consti-

tution were dealt with by the Australian Convention. In

the early history of the Australian colonies, tlie Legislature

and the Supreme Court were brought into curiously close

relation by the part which was assigned to the Chief

Justice in the Legislative Council of the Governor of New
South Wales by 4 Geo. IV. c. 96, sec. 29 ; and by the compul-

sory submission of all Acts of the Legislative Councils to the

Supreme Court for the consideration of their validity under

9 Geo. IV. c. 83, sec. 22. But these examples did not

influence the deliberations of the Convention. The mem-
bers of the Convention were, however, thoroughly acquainted

with the prevalence and the nature of judicial control as

developed in the United States, a control experienced in

some small degree by the Colonies themselves, notably in

the early days of Responsible Government in South Aus-

tralia. The tendency was in fact rather to exaggerate than

to underrate the controlling power of the Courts. In

general, the power was regarded with singularly little

jealousy or suspicion, a phenomenon entirely in accord with

the tendency of the day to submit to judicial authority

problems which are more economical or political tlian legal.

Two substantive proposals were submitted as to unconsti-

tutional laws. In the first place it was moved that when

any law passed by the Commonwealth Parliament was

declared ultra vires by any decision of the High Court of

^See Butgers v. Waddinglon, (1784) N.Y., Thayer, p. 63; Trtvett v.

Weeden, (1786) Rhode Island, Thayer, p. 73 ; Cooper v. Telfair (IHOO) 4 Dall.,

14, Thayer, p. 105; Marbury v. Madison, (1803) 1 Cranch, 137, Thayer, p.

107 ; Eakin v. Rauh, (1852) Pennsylvania, 12 S. & R., 330, Thayer, p. 133.
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Australia, the Executive might, upon th^ adoption of a

resolution by absolute majorities in both Houses, or, as was

suggested, in one House alone, refer the law to the electors

for their approval. The other proposal was of a more

sweeping kind. It was to the effect that the plea that a

law of the Commonwealth or of a State was ultra vires

should not be raised in any Court except, in the case of a

Commonwealth law, by or on behalf of any State ; or in

the case of a State law, by or on behalf of the Common-
wealth, but without prejudice to the power of the Courts in

any litigation to deal with conflicts of Commonwealth and

State law. The proposal received no support, and the

maintenance of the individual right to impugn laws is the

more significant because in other respects the Constitution

differs markedly from the Constitution of the United States

in not establishing rights of individuals against govern-

mental interference.

The duty of passing upon the validity of Acts whether

of the Commonwealth or of the State Parliament exists

purely as an incident of judicial power. It belongs not to

any one Court, or any system of Courts, but to all Courts

within the Commonwealth, whatever their degree, whenever

in a matter in litigation before them, some Act of the one

Legislature or of the other is invoked. It is the duty cf

every Court to administer the law, of which the Constitution

Js a part and a superior part. " The Judges of the United

States control the action of the Constitution, but they per-

form purely judicial functions, since they never decide

anything but the cases before them. It is natural to say

that the Supreme Court pronounces Acts of Congress

invalid, but in fact this is not so. The Court never directly

pronounces any opinion whatever upon an Act of Congress.

What the Court does do is simply to determine that in a given

case A. is or is not entitled to recover judgment against X.,
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but in determining that case the Court may decide that an

Act of Congress is not to be taken into account, since it is

an act beyond the constitutional power of Congress."^

When the matter has become the subject of judicial

investigation, the judicial interpretation binds the Legisla-

ture only in indirect fashion. The decision becomes an

authority, raising a probability ranging, according to many
circumstances forming part of the practice of our Courts,

from practical certainty on one side to the gravest uncer-

taint}' on the other, that that Court and other Courts will

decide the same question in the same way. The Legislature

being aware of this probability will generally refrain from

passing Acts which would thus be ineffective by reason of

the refusal of the Courts to enforce them.

No principle is better established than that the Courts

will not consider the validity of a legislative Act except at

the instance of one whose rights are touched by such Act

;

and the case must be one in which the Courts can give

relief. It may not be easy for those who desire to iinpugn

such legislation to show that their interest amounts to a

right which the Statute invades, and the Courts will not

proceed to the consideration of these matters upon feigned

issues and as abstract questions.- Again, the only persons

who have a locus standi may deem it impolitic to attack

the Statute, either through fear of further governmental

action of less doubtful validit}^ and more hurtful in itself,,

or from fear of the loss of some contingent benefit, or from

regard to public opinion.

It is possible, of course, that the principal object of a suit

' Dicey, Law of the ConstUntion, p. 155. It is, perhaps, going too far ta

say that the Court never directly expresses any opinion upon an Act of

Congress.

^See Briicc v. The Commovvjealth Trade Marks Label Association and
others, (1907) 4 C.L.R. 1569 ; A.-G. for New South Wales v. Brewery

Employes Association of New South Wales, (190S) 6 C.L.R. 469.
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ma^^ be to obtain a judgment upon the constitutionality

of a Statute. The immediate matter in dispute may be

trifling in amount ; but the suit is a " test case." That is

no gi'ound upon which the Court can refuse jurisdiction.

But it must be a real and not a fictitious suit ; the Courts

will not permit issues on feigned facts. Between tliese cases

lies the " friendly " or " collusive " action, i.e., one in which

are present all the facts which ordinarily give jurisdiction to

the Courts and raise an issue, but the suit is a " friendly
"

one, and there is a substantial identity of interests of the

parties, or the facts which give rise to the action have been

done for the purpose of creating an issue to be tried. Such a

course is not uncommon ; in England and the Colonies some

of the most important constitutional ((uestions have been

determined in collusive actions. It is obvious that as

authorities such cases may rightly be regarded with sus-

picion, but the Supreme Court of the United States has

gone the length of declaring that the Courts will not in

such a cause consider the validity of a Statute. In 1891,

in the Chicago and Grand Trunk Railway Company v.

Wellman} the Court said :
—

" The theory upon which

apparently tliis suit is brought is that the parties have

an appeal from tlie Legislature to the Courts, and that the

latter are given an immediate and general supervision of

the constitutionality of the former. Such is not true.

Whenever, in pursuance of an honest and actual antago-

nistic assertion of rights by one individual against another

there is presented a question involving the validity of any

Act of any Legislature, State or Federal, and the decision

necessarily rests on the competency of the Legislature to

so enact, the Court must, in tlie exercise of its solemn duties,

determine whether the Act be constitutional or not, but

such an exercise of power is the ultimate and supremo

U43 U.S. 339.
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function of Courts. It is legitimate only in the last resort

and as a necessitj'' in the determination of real, earnest and

vital controversy between the individuals. It never was

thought that by means of a friendly suit a party beaten in

the Legislature could transfer to the Courts an inquiry as

to the constitutionality of the legislative Act." The English

practice seems more favourable to friendly suits, if, at any

rate, they are brought and conducted in good faith. In

Powell V. Kempton Park Racecourse Go.} the suit was

avowedly a friendly suit, the purpose of which was to

obtain a decision of the highest judicial tribunal as to the

construction of an Act of Parliament. It is true that to

ask the Court to construe an Act of Parliament is not quite

the same thing as to ask the Courts to declare that a

Statute is invalid, but each is the judicial determination of

a question of law in a matter where the parties have rights.

Lord Halsbury said (p. 157) :
—

" I think it is right to say

that in my view it is absolutely immaterial what motive

has induced the plaintiff to bring this action. Once it is

brought, the Court before whom it comes must decide

according to law, and the construction of an Act of Parlia-

ment is a pure question of law, and must be decided

according to its legal construction whatever may be the

motives and wishes of the respective litigants." And Loi'd

James, of Hereford, said (p. 190):—"It seems clear that

the action w^as brought in good faith for the purpose of

obtaining an authoritative and tinal judgment. Probably

the plaintiff' will regard with satisfaction his want of

success in the action. But the judgment whatever it may
be will and must be acted upon. This, therefore, is not a

case where the judgment of a judicial tribunal is sought for

the purpose of determining a right for mere abstract

purposes."

1(1899) A. C. 143.
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The consideration of constitutional questions purely as an

incident of judicial power has one great advantage :
" the

judicial control "—Mr. Bryce objects to the expression

altogether—is exerted with the least possible amount of

friction. But it has two considerable defects. The prac-

tical importance of a decision of the Courts lies in its

authority as precedent ; and it may well be for the pub-

lic interest that a cause involving great constitutional

questions should not be left wholly in the hands of

the parties. The parties may not be able to command
the best legal assistance, or they may be content with

the decision of a Court which is not the Court of

ultimate appeal. These inconveniences may of course be

mitigated by the public authority concerned taking up

and carrying on the case,^ or by the intervention of such

authority as an interested third party where the circum-

stances admit it. The High Court of Australia has in

several instances allowed the State Government or the

Commonwealth Government to intervene in suits in which

it was not a party on the record, e.g.. The State Railway

Servants Case,^ where the State of Victoria was heard on

the ground of community of interest ; The King v. Barger,^

where Victoria was again an intervenant, the case being

one which raised the whole question of the relation between

Commonwealth and State Governments, not in one particular

only, but generally ; Baxter v. Coinmissioner and Flint v.

^ As in A. 0. fo7- Ontario V. Mtrcer, (1883) A.C. 767, where the contest

was virtually as to whether certain prerogative rights in land belonged to

the Crown in right of Ontario, or of the Dominion of Canada. The
defendant was content with the judgment of the Court of first instance,

but the Dominion of Canada appealed in the name of the defendant and was

heard in the Su()reme Court and in the Judicial Committee. The latter

treated the public character of the case as a reason for making no order as

to costs. And sec Todd, Parliamentary Oovernmtnt in the Colonies, p. 541.

''(1906)4C.L.R. 488.

'6C.L.R. 41.
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Webb (the Income Tax Cases),^ where the Commonwealth

was an intervenant ; the WoodworJcers Case,^ where the

Commonwealth and the State of New South Wales inter-

vened. In Webb v. Outtrim^ the Privy Council permitted

the Commonwealth to intervene in the appeal.

The other defect of the system belongs to tlie accidental

character of litigation,* an inconvenience which belongs to

all judiciary law. In England the authority of Parliament

is now available to settle disputed questions of law. But

tliis was not always the case ; Parliament was normally

divided rather than united, and Parliamentary action

requires unity. The great importance of judicial determin-

ations in the seventeenth century lay in the fact that as

disputes concerned the powers of the constituent parts of

Parliament itself, these parts could not co-operate to settle

or change the law. The opinion of the judges, whether

judicially or extra-judicially expressed, was a powerful

weapon, which the King was eager to turn to his own
advantage. He was not disposed to wait, nor did law or

custom then require him to wait, until litigation should

arise. In a Federal Constitution, the circumstances arc

somewhat analogous. The Constitution is in no case

readily alterable ; it is quite likely tliat the very nature of

the dispute precludes the necessary co-operation of powers.

In any case there may be many uncertainties which may
embarrass the Government and paralyse its action. The

Government desires to know not whether it has done

right, but whether it may do this or that thing. Very

early in the history of the United States Constitution, the

judges of the Supreme Court had to decide upon their attitude

1(1907) 4 C.L.R. 1087.

*(1909) 8 C.L.R., 15 A.L.R.
s(1907) A.C. 81.

*See Bryce, The American Commonwealth, Part I., Chapter XXIV.
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tovvarfls questions of law addressed to them by the Executive.

In 1793, Wasliington sought the opinion of the judges of the

Supreme Court as to various questions arising under treaties

with France, but after some delay the judges, " considering

themselves merely as a legal tribunal for the decision of

controversies brought before them in a legal form, deemed

it improper to enter the field of politics by declaring their

opinion on questions not growing out of the case before

them."^ In several of the States of the Union, the Consti- .

tutions have provided that the Judges shall give opinions

when called on by the Executive or the Legislature. Such

opinions are never regarded by the Judges themselves as

authoritative, and may be departed from by the Courts even

when constituted by the same Judges who have given the

opinion. Such opinions are given under an obvious dis-

advantage, since i-he Judges have not the assistance of the

arguments of counsel. In Canada, by the Suj)reme Court

Act 1875 (R.S.C. c. 135), extended by 54 & 55 Vict. c. 25,

the Governor-General in Council may refer to the Supreme

Court various specified matters including questions touching

provincial legislation and the constitutionality of any legis-

lation of the Parliament of Canada, and generally any other

matter with reference to which the Executive sees fit to

exercise this power ; and in certain limited cases the Senate

or House of Commons may seek the assistance of the Court.

These references are modelled closely upon the form of

judicial proceedings. Ic is tlie duty of the Court to hear

and consider the matter referred to it
;
parties interested,

whether Provincial Governments, associations or individuals,

are cited, and are represented by counsel, and the finding

of the Court is practically a declaratory judgment, on

which an appeal may be taken to the King in Council.

The power may be compared both with the power of the

'Marshall's Life of Waihinglon, vol. v. 441.
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House of Lords to consult the Judges, and the power of

the Crown under 3 & 4 Will. IV. c, 41, see. 4, to refer to the

Judicial Committee for hearing or consideration any such

matters whatsoever as the Crown shall think fit. The power

has been very freely exercised, and many of the important

constitutional questions which have come from Canada to

the Privj^ Council during recent years have been submitted

under it. The inconvenience of determining certain matters

as abstract questions has been referred to,^ but the Court is

able to guard itself, and the power of reference seems to

have been exercised with advantage. It may be noted that

the proposal subinitted to but rejected by the Australian

Convention for prohibiting any challenge of a Statute as

idtra vires save on behalf of the Commonwealth or a State,

assumed that a substantive proceeding might be taken in

the Court by the Attorney-General of the one or the other

for the determination of the validit}" of such a Statute.

In Canada, as in other colonies, the Judiciary is organized

under the Parliament wliich fully determines its functions.

In the Commonwealth, as in the United States, it is judicial

power which is vested in the Courts, and it is clear that the

advisory function is not included in the power, even when

the Court may hear evidence and arguments to aid it in

giving advice.^

M.-G. for Dominion v. A.-G. for Ontario, (1898) A.C. 700, at p. TL*?.

-By the Local Government Act 1888, sec. 29, any question arising or

about to arise as to whether any business, power, duty or liability passes

to a County Council under the Act, may, without prejudice to any other

mode of trying it, on the application of certain persons be submitted for

decision to the High Court of Justice, and the Court after hearing such

parties and taking such evidence (if any) as it thinks just, shall decide tlie

question. In Ex jmrte the County Council of Kent v. Council cf Dover, (1891)

1 Q.B. 725, the Court of Appeal held that such an application was purely

consultative and not judicial, that it '* could only be decided in the sense

of expressing the opinion of the Court how it ought to be decided " when
tiie question should arise in an actual determination of an existing dispute

in which a private right was involved.
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CHAPTER II.

THE VALIDITY OF LAWS: PRINCIPLES OF
INTERPRETATION.

When a properly authenticated Act of the Parliament of

the Commonwealth is invoked in any Court, the Court

must be satisfied that it is an exercise of some power which

has been granted to the Parliament. The determination of

this matter involves two things—the interpretation of the

grant of power, and the consideration of the nature of the

Act purporting to be in pursuance of the power.

The Interpretation of the Grant.—The general nature

of the power of the Parliament and its limitations have been

considered in a previous chapter. The particular subjects

committed by enumeration in any federal Constitution

are so various in character that we may take note at the

outset of judicial warnings against entering " more largely

upon the interpretation of the Statute than is necessary for

the particular questicm in liand;"^ and while the Common-
wealth Constitution avoids some of the most troublesome of

the difficulties that have confronted tlie interpreters of the

Canadian Constitution (e.g., the specific enumeration of the

powers of each as exclasive, and such vague matters as

" criminal law," " property and civil rights," and '' all matters

^Citiztiis Insurance Co. of Canada v. Parsons, (1881) 7 A.C 96, at p. 109.

Aa
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of a merely local and private nature "), it undeniably pre-

sents certain difficulties of its own.

In fact, a certain generality and breadth of description

belongs to the very nature of a Constitution. As was

pointed out long ago by the Supreme Court of the United

States in what has become the leading case in American

Constitutional Law, " a Constitution to contain an accurate

detail of all the subdivisions of which its great powers will

admit and of all the means by which they may be carried

into execution, would partake of the prolixity of a legal

code, and could scarcely be embraced by the human mind.

It would probably never be understood by the public. Its

nature requires, therefore, that^only its great outlines should

be marked, its more important objects designated, and the

minor ingredients which compose those objects be deduced

from the nature of the objects themselves."^ Unless this is

the main character of the powers conferred by a Constitu-

tion, it will assuredly lack that flexibility and power of

development which alone enables a " rigid " Constitution to

serve and promote a healthy national life.-

In the Australian Constitution there are wide differences

in the nature of the enumerated powers. Some, like

" taxation," " trade and commerce with other countries and

among the States," " external affairs," are expressed in the

broadest terms, and obviously extend over a wide and very

indefinite field. Great " substantive and independent

powers" they point to an end and leave to the legislative

discretion that unlimited choice of appropriate means which

is the first great rule of constitutional interpreta^tion. On
the other hand, there are powers over subjects of a very

iPer Marshall C.J., McCtdlochv. Maryland, (1819) 4 Wheat. 316, at p.

407. The principle is adverted to and approved by Griffith C.J. in Baxter

V. Commifisioners of Taxation for N.S. W., 4 C.L.R. at p. 1105.

*See The State RaUvoay Servants' Case, 4 C.L.R 488, 534.
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1

limited nature, suggesting rather a particular means of

accomplishing a national end. Thus we liave "quarantine,"

one of many means towards the preservation of public

health; " the prevention and settlement of industrial dis-

putes extending beyond the limits of any one State" may
be attacked only through " conciliation and arbitration."

" Copyrights," "patents of inventions and designs," and
" trade marks" are a part only of property. Nevertheless, it

may be taken that as to these subjects the doctrine of the

legislative choice of means applies,^ though its scope of

course is limited.

It has been said of the Constitution of the United

States,^ and the principle has been judicially recognized as

applicable to the Commonwealth Constitution,^ that the

safest rule for interpretation is " to look at the nature and

objects of the particular powers, duties and rights with all

the aids of contemporary history, and to give to the words

of each just such operation and force consistent with their

legitimate meaning as may fully secure and attain the ends

proposed." This principle appears to be well illustrated by

the l/iiion Label Case,* which declared invalid Part VII. of

the Trade Marks Act 1905, establishing " Workers Trade

Marks." In Parliament it was contended that the subject

was one of a varying nature, as indicated by the several

definitions of it from time to time, and while it was

admitted that Parliament could not, by its own interpre-

tation of the grant in the Constitution, enlarge its own
power, still as the legislative power undoubtedly covered

restrictive definition, some latitude of extensive interpre-

'See Jumhunna Coal Mine v. Victorian Minem'' Association, (1908) 6

C.L.R. 309.

'Per Story J, in Priqg v. Pennsylvania, 16 Peters 610.

"Per Isaacs J. in Varden v. 0'Lo(fhlin, (1907) 5 C.L.R. at 215.

*A.-G. for New South Wales v. Brewery Employes Union, (1908) 6

C.L.R. 469.
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tation should also be conceded in accordance with the

fluctuating needs of the community.^ In the High Court

an attempt was made to construe the grant as though it

were of " marks relating to trade," but in the main the

argument in support of the enactment was addressed to

showing that all the essentialia of a trade mark as pre-

viously determined by law were to be found in the workers'

mark, and what were not found were accidentalia merel}*,

and that there was evidence of a use of the term " trade

mark" before the Constitution was enacted to describe

marks of the kind here in question. The Court held that

the meaning of the term " trade mark" must be ascertained

by its signification in 1900, and after a careful examination

of the legal history of the term from 1862, came to the

conclusion that, regard being had to legislation, international

conventions and judicial decisions, the term did not include

certain marks which presented some of the features of the

mark in question, and did imply other elements which were

not found in the mark.

The general interest of the case lies in showintj that terms

employed in the Constitution are to be interpreted accord-

ing to the meaning which they bore at the time the Constitu-

tion was enacted, and this principle is now assumed as an

ordinary rule of construction.^ How far particular words in

a Statute are to be construed as embracing matters which

were not and could not liave been in the contemplation of

the authors is a question of difficulty not belonging to the

interpretation of Constitutions alone. But as Constitutions

are essentially designed to serve a permanent and not

merely a temporary end, there is a strong temptation to

*See e.f/., Parliamentary Debates 1905, p. 620L See also the dissenting

judgment of Higgins J. in A.-O. for New South Wales v. Brewery Einploye-i

Union, (1908) 6 C.L.R. at p. 603.

-See e.g. The Woodworkers' Case, (1909) 15 A.L.R. at p. 380 (Griffith C.J.).
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subject them to a " progressive " interpretation.^ The

reconciliation, so far as the subjects of federal power are

concerned, is stated in the following passage from the judg-

ment of Griffith C.J. :
—

" The Parliament cannot enlarge its

powers by calling a matter with which it is not competent

to deal by the name of something else which is within its

competence. On the other hand, it must be remembered

that with advancing civilization new developments, now

unthought of, may arise with respect to many subject-

matters. So long as those new developments relate to the

same subject-matter, the power of the Parliament will con-

tinue to extend to them. For instance, I cannot doubt that

the powers of the Legislature as to posts and telegraphs

extend to wireless telegraphy and to any future discoveries

of a like kind, although in detail they may be very different

from posts and telegi'aphs and telephones as known in the

nineteenth century. An instance of a quite different kind

of subject-matter is immigration, the meaning of which

term cannot alter, however the methods of bringing persons

within the geographical limits of the Commonwealth may
be extended."^ And, of course, when the limits of the

subject-matter are ascertained, the legislative choice of

means for accomplishing its objects in relation thereto is

not bounded by those means which were known to and in

the contemplation of the framers of the Constitution.

It has been pointed out that, regarding the Constitution

as a whole, and viewing the relations of its several parts to

each other, it must be taken to establish a federal scheme

wherein each government—the Commonwealth and the

State—has a sphere of action in which it is independent.

'See the discussion in Clark's Australian Constitutional Law, 2nd ed., pp.
19 seq.

*A.-Q. for ytw SotUh Wales v. Brewery Employis Union, 6 C.L.R. at

p. 501.
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The federal nature of the Union then imports this consequ-

ence—that the Constitution, being at pains to determine

the sphere and the independence of each government, could

not have intended that particular powers should receive a

construction which would nullify or impair that determina-

tion. If, then, terms are used in the grant of particular

powers to the Federal Government which, according to one

interpretation, would, from their comprehensive nature,

impair the federal character of the Union and establish in

effect an unitary system of government, or which, according

to one construction, are inconsistent with the maintenance

of powers in the States which the Constitution elsewhere

reserves to them, an interpretation is to be preferred which

supports the federal scheme, or the reserved powers of the

States respectiv^ely. " The Constitution must be considered

as a whole and so as to give effect as far as possible to all

its provisions. If two provisions are in apparent conflict, a

construction which will reconcile the conflict is to be pre-

ferred. If then it is found that to give a particular meaning

to a word of indefinite and possibly large significance would

be inconsistent with some definite and distinct prohibition

to be found elsewhere, either in express words or by neces-

sary implication, that meaning must be rejected."^

In determining tlie extent of power conferred by the

power to make laws with respect to " taxation," and

the exclusive power to impose duties of excise, the Court

has taken notice of the fact that a Constitution which

expressly enumerates a number of matters relating to the

internal affairs of the States, and wliich in dealing with

trade and commerce expressly limits that subject to trade

and commerce with foreign countries, and amongst the

States, forbids to the Commonwealth Parliament any con-

^Tht King v. Barger, (1908) 6 C.L.R. at p. 72. See also A.-G. for

New Sottth Walts v. Brewery Employis Union, 6 C.L.R. at p. 503.
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trol over the internal affairs of the States except so far

as tlms granted, and that, therefore, the power of taxation

does not extend to any direct interference with those

affairs; and the States are not precluded from regulating

industries, &c., by the customary mode of licensing, though

those licenses may be commonly known as " excises."^ In the

Union Lubel Case^ the Court again refers to the fact tliat as

to trade and commerce, the power of the Commonwealth is

expressly limited to that which is with foreign countries and

among the States, thereby implying a prohibition to impinge

upon internal trade and commerce—the sphere of the State

—

except as a necessary means to carry out some other power

expressly granted. The Chief Justice sums up the position

thus:—"In my opinion it should be regarded as a fundamental

rule in the construction of the Constitution, that, when the

intention to reserve any matter to the States to the exclusion

of the Commonwealth clearly appears, no exception from

that reservation can be admitted which is not expressed in

clear and unequivocal words. Otherwise, the Constitution

will be made to contradict itself, which upon a proper con-

struction must be impossible."^ More emphatically, in

Huddart Parker v. Moorhead* Griffith C.J. (Barton and

O'Connor JJ. concurring), declares that the Constitution

is " to be construed as if it contained an express declar-

ation that power to make laws with respect to trade and

commerce within the limits of a State, and not relating to

ti'ade and connnerce with other countries and among the

States, is reserved to the States, except so far as the exercise

^The Kiwj V. Bnrger, (1908) 6 C.L R. 41 ; Peterxwald v. BarUey, (1904)

1 C.L.R. 497. See also Lyons v. Smart, (1908) 6 C.L.R. 143, 147.

''A.-O. for New South Walen v. Brewery Eviployts Union, (1908) 6
C.L.R. 469, 502-3.

'At p. o3.3. See also per Griffitli C.J., in Huddart Parker \. Moorhtad,

(1909) C.L.R. ; 15 A.L.R. at p. 248.

n5 A.L.R. at p. 248.
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of that power by the Commonwealth is necessary for or

incidental to the execution of some other power conferred

on the Parliament." This declaration is made a part of the

headnote of the report of the case.

The principle thus reiterated by the Court has been applied

to the attempted regulation of industrial relations by Excises

(R. V. Barger)} to the scheme for registering a workers'

mark upon goods {A.-G. for New South Wales v. Brewery

Employes Union),^ to the application of the Australian

Inchtstrial Preservation Act to corporations engaged in

the domestic trade of a State (Huddart Parker v. Moor-

head)^; and is invoked by the Chief Justice in the Wood-

workers' Case*

It has been vigorously assailed by Isaacs and Higgins JJ.

Admitting that the Constitution is to be read as a whole so

that its parts shall be consistent with^each other, the learned

justices contend that the proper course is to give to the

several terms defining the grants of power, their natural

and proper meaning, unaffected by any implications of

restraint based upon the supposed powers of the States ; and

in the rejection of implied restraints upon powers, there is

claimed the support of the Privy Council, and (in the case of

the taxing power), the Supreme Court of the United States.

The powers of the States reserved by the Constitution are

merely what is left to them after the Commonwealth power

has received its full interpretation ; to construe the special

grant by the residuary disposition is a clear inversion of the

position, and is rather a judicial limitation upon than an

interpretation of the grant of powers.^

M1908) 6C.L.R. 4L

2(1908) 6 C.L.R. 469.

'(1909) 15 A.L.R. 241.

*(1909) 15 A.L.R. 374, 381-2.

*See the dissenting judgments in The King v. Barger, and the Union

Label Case. In Hxiddart Parker v. Moorhead, Higgins J. concurs with

the majority.
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On the other hand, it must be observed that no principle

is better established in the United States than that the

preservation of the integrity of State powers is a necessary-

part of the constitutional system :
" it may be not unreason-

ably said that the preservation of the States and the

maintenance of their governments are as much wuthin

the design and care of the Constitution as the preserva-

tion of the union and the maintenance of the National

Government."^ The most signal illustration which the

principle has received is the construction put by the Supreme

Court upon the amendments in the Constitution made after

the civil war of 1861. These amendments declared that no

State should make or enforce any laws abridging the privi-

leges or immunities of citizens of the United States, nor

should any State deprive any person of life, liberty or

property, without due process of law ; nor deny to any per-

son within its jurisdiction the equal protection of the laws

;

and Congress was given power to enforce these prohibi-

tions by appropriate legislation. In the SlaugJder House

Cases,^ it was contended tliat a State law establishing a trade

monopoly was a violation of these provisions ; but thS-Court,

rejecting the contention, pointed out tliat if sustained, it

would constitute a practical supervision by federal organs,

legisfativc and judicial, of the most ordinary and usual func-

tions of the State. The Court addeds :
—"The argument we

admit is not always the most conclusive which is drawn from

the consequences urged against the adoption of a particular

construction of an instrument. But when as in the case before

us, these consequences are so serious, so far-reaching and

pervading, so great a departure from the structure and spirit

1 7'exa« V. White, 7 Wallace TW, 725. Cf. also County of Lave v. Oregon,

7 Wallace 76 ; U.S. v. E. G. Kniqht Co., 156 U.S. at p. 13 ; Northtrn

Securities Co. v. U.S., 193 U.S. at p. 348.

"(1872) 16 Wallace .SO.

='p. 78.
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of our institutions ; when the effect is to fetter and degrade

the State Governments by subjecting them to the control of

Congress in the exercise of powers heretofore universally

conceded to them of the most ordinary and fundanumtal

character ; when in fact it radically changes the whole theory

of the relations of the State and Federal Governments to

each otlier and of both those governments to the people, the

argument has a force that is irresistible in the absence of

language which expresses such a purpose too clearly to

admit of doubt."^ Even the Privy Council, whose dicta are

especially relied on by Isaacs J. in opposition to restraint by

implication, has, when called on to ascertain the respective

powers of Dominion and Province in Canada, affirmed the

practice as a rule of necessity, and it is settled that in order

to construe the general terms, in which the classes of sub-

jects in sees. 91 and 92 of the British North ATnerica Act

1867 are described, both sections and the other parts of the

Act must be looked at, in order to ascertain whether lan-

guage of a general character must not by necessary implica-

tion or reasonable intendment, be modified and limited.^

In view of some opinions expressed in recent debates in

Parliament,^ it appears necessary to point out that the prin-

ciple is not that every power of the Commonwealth Parlia-

ment is arrested when it reaches the domestic commerce or

the industries of a State. It does not require us to say that

the power to make laws with respect to banking, or bills of

exchange, or corporations, cannot affect those operations or

persons except so far as they come within foreign and inter-

State commerce. It admits that the operations of banking

and the currency and obligations of bills of exchange may
* The principle of these oases is affinned in ffodrjes v. U.S., (1906) 203

U.S. 1. See also The Civil Bights Cases, (1882) 109 U.H. 1, at pp. 11, 13.

-Lefroy, Legidative Power in Canada, pp. 477 et seq; Citizens Insurance

Co. V. Parsons, 7 A.C. at p. 110 ; Rnssell v. The Queen, 7 A.C. at p. 839.

"RD. 1909, pp. 1939 et seq.
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be wholly governed by federal law, though existing solely

for intra-State business ; and that the federal law extends

to the audit of accounts and the winding up of companies

carrying on business in one State only. But it does require

us to be assured that the federal Act is, according to its true

nature and character, a law with respect to banking, to bills

of exchange, or to corporations, as the case may be, and not

a regulation of domestic trade or industry by means of bills

of exchange, banking, or corporations. In this sense it is

accepted by Higgins J. in Huddart Parker v. Moorhead}

The Interpretation of the Federal Statute.—
From the interpretation of the constitutional power of the

Legislature, then, we proceed to the consideration of the true

nature and character of the legislative enactment. Parlia-

ment cannot by affecting to legislate upon that which is

within its power, really make laws upon that which has

not been committed to it. Here tlie difficulty lies largely in

the fact that an Act may have several aspects, in one of

which, if solel}'- regarded, it might be an exercise of power

over one of the enumerated matters ; while in another it

would be the exercise of power over some matters remaining

within tlie exclusive power of the States Parliaments. The

same difficulty may, of course, arise in regard to State legis-

lation—an Act of a State Parliament may in one view be an

exercise of authority upon some matter within the residuary

power of the State Parliament, in another it may be an

enactment on one of tlie subjects of the exclusive power of

the Commonwealth Parliament. These questions have been

of great importance in Canada,^ where the powers of

Dominion and Province are generally exclusive powei*s, and

in the United States have given rise to a large number of

cases in which the Courts have had to determine whether

»15 A.L.R. at p. 271.

"See Lefroy, pp. 372-424, and Quebec v. Queen Inati^^ance Co., .3 A.C. 1090.
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Acts of the States legislatures affecting trade and commerce

among the States are in substance enactments of commercial

regulation, in which case they would be inoperative as im-

pairing the freedom of commerce, or are within the police

power of the States

—

i.e. their general power of providing

for the peace and welfare of the community. Federal laws

prohibiting the transmission by mail or the carriage on inter-

state railways of lottery tickets or other things deemed

injurious to public health or morals, illustrate one class o^

case ; State laws prohibiting the admission of paupers or

criminals the other. The best illustration is perhaps to be

found in the temperance legislation of Canada, as to which

Lord Watson says :
" There may be a great many objects,

one behind the other. The first object may be to prohibit

the sale of liquor and prohibition the only object accomplished

by the Act. The second object probably is to diminish

drunkenness ; the third object to improve morality and good

behaviour of the citizens; the fourth object to diminish

crime, and so on."^

In all such cases, " the true nature and character of the

legislation in the particular instance under discussion must

always be determined to ascertain the class to which it

belongs."^ In the Liquor Prohibition Gase^ already cited,

Lord Watson, delivering the judgment of the Privy Council,

said :
" We are always inclined to stand on the main sub-

stance of the Act in determining under which of these pro-

visions (of the British North America Act 1867) it really

falls. That must be determined secundum subjectarti

inateriam, according to the purpose of the Statute as that

can be gathered from its leading enactments." Then, having

recited as above the several possible objects involved in the

legislation under discussion, his Lordship proceeds :
" These

''The Liquor Prohibition Case., 1896 A.C. 348.

-liussell V. The Queen, L.R. 7 A.C. 829, at p. 840.
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are all objects. What is the object of the Act ? I should

be inclined to take the view that that which is accomplished

and that which is its main object to accomplish, is the object

of the Statute ; the others are mere motives to induce the

Legislature to take means for the attainment of it." The
" mere motive " of the legislator is irrelevant^ ; if the true

nature of his Act as disclosed by its contents is within his

power, its validity cannot depend upon the motive which

may be imputed to him, though common knowledge or even

the legislator's own statement in the preamble may leave no

doubt as to what that motive was. For instance, if the

Legislature has power to impose taxation, the validity of a

Customs Act cannot depend on whether the motive of the

Legislature was the raising of a revenue or protection of

industries ; and a land tax will be good, even though the

object aimed at is the " bursting up of large estates " rather

than the raising of money. On the other hand, if the Act

itself contains a scheme of legislation upon some substantive

and independent matter not committed to the Legislature, its

true nature and character must be determined by reference

to that scheme, and not by the fact that, as auxiliary means

of accomplishing this foreign purpose, it has utilized, by way
of sanction, a power such as the power of taxation, com-

mitted to it by the Constitution.^ Courts are astute to

I prevent the use of means for doing indirectly what may not

be done directly,^ and in dealing with the validity of legis-

lation will regard the substance rather than the form.*

*Lefroy, p. 273; Cooley'x Coiistitutionul Limitations, 2.i7 ; Kingston v.

Oadd, 27 V.L.R. 417, 428, per Holroyd J. For an illustration, see Veazie

Bank v. Fenno, (1869) 8 Wallace 5.33.

*Cf. Quebec v. Queen Insurance Co., 3 A.C. 1090.

"Lefroy, 372, 388 ; Madden v. Nelson and Fort Sheppard Railway, (1899)

A.C. 626, at p. 628.

Per the High Court of Australia in Deakin v. Webb, 1 C.L.R. at p. 611

;

Pelerewald v. Bartley, 1 C.L.Ii. at p. 511.
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These considerations have been strikingly illustrated in

the Commonwealth by the cases of ComTnonwealth v.

McKay and The King v. Barger} in which the High Court

had to determine the true nature of an Act which purported

to impose a duty of excise, but which was impugned as in

substance a regulation of certain manufactures. The same

principle is involved in the application of the Australian

Industries Preservation Act to corporations.'^ The cases

are considered postea under the head of Taxation and

Corporations respectively.

M1908)6C.L.R. 1.

^Huddart Parker v. Moorhead, 15 A.L.R. at p. 271.
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CHAPTER IV.

UNCONSTITUTIONAL LEGISLATION.

An Act of Parliament which deals wholly with matters not

granted to the Legislature or with matters withheld from it,

or exercises power in a forbidden way, is void. But it very

commonly happens that the Statute merely trenches upon

the forbidden ground amongst a number of other things

which, taken by themselves, would be intra vires. The

question in such cases is how far the taint extends, for it is

well settled that a Statute may be ultra vires as to part

only. The test is the severability of the subject-matters

dealt with. Is the scheme of forbidden legislation part of

and interwoven with the lawful scheme, so that the elimi-

nation of the first makes the second incomplete or substan-

tially alters its nature ? If so, to sustain the second in the

absence of the first would be to convert the scheme into

something other than Parliament devised, and to establish

a substituted scheme for the scheme of the Legislature.

Thus, when it is once established that some part of an Act

of Parliament is invalid, the ordinary presumption in favour

of the validity of a legislative Act gives way; the presump-

tion then is that the whole constituted a single scheme, and

it has to be shown affirmatively that there is such an inde-
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pendence of the parts as will enable what remains to be

sustained without doing something which Parliament did

not intend.

In the Union Label Case^ the Court held that the pro-

visions of Part VII. of the Trade Marks Act 1905 estab-

lishing a worker's mark were ultra vires as invading the

State power over domestic commerce and industry. It was-

argued that, as Part VII. contained a distinct and specific

prohibition of the importation of goods to which a worker's

label was applied without authority, and as this provision

if it stood alone would be clearly within the power of the

Commonwealth over foreign trade, this provision should be

separated from the rest of Part VII. and sustained, and with

it, of course, all the auxiliary machinery of registration, &c.

Tlie Court rejected the contention on the ground that the

result would be to bring into operation a law entirely

different in its purpose and character from that which the

Legislature enacted.

On the other hand, in Baxter v. Commissioner of Taxa-

tion^ the Court had to deal with sec. 39 of the Judiciary

Act 1903, whereby federal jurisdiction was committed to

the State Courts subject to various conditions, one of which

was that every decision of the Supreme Court of a State

exercising jurisdiction under the section should be final

and conclusive except so far as on appeal might be brought

to the High Court. It was argued that, assuming that the

''A.-G. for New South Wales v. Brewery Employes Union of Xexo Sou'h

Wales, (1908) 6 C.L.R. 469. See judgment of O'Connor J. (pp. 545-548).

Isaacs J. on this point concurs with the majority of the Court :
" The same

trunk, the same main idea and purpose supports tliem all. Sub-sec. (c) is a

very important enactment, but it is clearly intended to guard against

evasion of the proprietary rights in a trade mark, and would not have been

enacted if it were thought the main purpose was unlawful. If the principal

fails, its accessory, I conclude, cannot stand" (p. 559).

^4 C.L.R. 1087, 1140. See also the Jiimbunna Goal Mine and others v.

Victorian Goal Miners' Association, (1908) 6 C.L.R. 309.
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condition was ultra vires, as excluding the appeal to the

King in Council, the grant of jurisdiction so depended upon

it as to avoid the whole scheme contained in the section.

The High Court, however, held that the provisions were

severable and independent. If the provision were intra

vires an appeal to the Privy Council would lie with special

leave, if it were ultra vires the appeal would lie without

special leave. The validity of the grant of jurisdiction to

the State Courts, with its consequential appeal to the High

Court, could not be regarded as depending on such a

subsidiary provision.

The most difficult class of case with which the Courts

are called on to deal is where the Statute uses terms of

generality which, literally construed, would apply the Act

to matters beyond the power of the Legislature. In such a

case it is commonly contended, first, that the general words

should by construction be restricted to matters within

the power, the presumption being that the Legislature

intended to act within its powers; secondly, that if they

cannot in the circumstances be so limited by construction,

the Act should be treated as valid and operative to the

extent of the federal power, and the excess only should be

treated as ultra vires. Both arguments are fortified by a

consideration of the respect due from the judiciary to a

co-ordinate branch of the Government which is by its

constitutional functions bound for its own purposes of

action to determine provisionally the extent of its powers.

Illustrations may be drawn from two cases in the High

Court of Australia arising under the Commonwealth Con-

ciliation and Arbitration Act 1904. In the first of these

cases, the State Railway Servants Case} the High Court

*77ie Federated Amalgamated Qoveniment Railway and Tramway Service

AsHOcintion v. New South IVales Railway Traffic Employit' AsHociation,

(190G) 4 C.L.R. 88.

Bb
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held that the specific inclusion of " disputes in relation to

employment upon State I'ailways" was idtra vires as an

invasion of the exclusive powers of the States. It was

clear that the application of the Act to other cases of

industrial disputes was not dependent on its application to

State railways, and. the effect therefore would simply be to

write out the offending words. But it was then argued

that the words in question would have been valid if limited

to State railways as instruments of inter-State commerce,

and that the provision though not limited to or in terms

referring to inter-State commerce, might and ought to be

construed as applicable only thereto, and therefore valid

and operative. The Court rejected the contention and cited

the principal American cases on the subject.^ In the Jum-
hiinna Coal Mine v. The Victorian Coal Miners Associa-

tion^ it was argued that the sections of the Acts per-

mitting the incorporation and registration of associations of

employers and employes were so widely framed as to confer

a right of registration upon associations which could not

possibly be concerned in an industrial dispute extending

beyond the limits of any one State ; that there was nothing

in the Act to confine the application of the general words

within constitutional limits ; that therefore the whole sec-

tion, and (because the section underlay the working of the

whole Act) the whole Act, were invalid. The Court held

that the presumption in favour of an intention by the

Legislature to use general words in a sense within its con-

stitutional powers was applicable to Commonwealth legisla-

tion ; the Act clearly contemplated that an association, when

registered, would be a party to a dispute witliin the meaning

of the Act, and by definition in the Act itself, that meant a

dispute extending beyond the limits of any one State.

i.S.C. at p. 546-7.

2(1908) 6 C.L.R. 309.
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Text-books and reports are full of cases which depend

upon the presumption in favour of the validity of Statutes,

and which assert that Statutes must, if possible, receive a

construction which will make them operative.^ This may
mean either of two things—that the Court should bow to

the Legislature's construction of the Constitution, if possible;

or that, making its own independent construction of the

Constitution, it should if possible so interpret the Statute as

to bring it within the Constitution. Expressions which refer

to the presumptions to be made in favour of the validity of

a legislative Act are commonly used loosely without dis-

tinguishing the two senses. The most distinguished advocate

of the first doctrine is Professor Thayer,^ who declares that

a Court " can only disregard the Act when those who
have the right to make the laws have not merely made a

mistake, but have made a very clear one—so clear that it is

not open to rational question. That is the standard of duty

to which the Courts bring legislative Acts, that is the test

which they apply—not merely their own judgment as to

constitutionality, but their conclusion as to what judgment

is permissible to another department which the Constitution

has charged with making it." The analogy suggested is not

tiie interpretation of a written instrument, but the attitude

of a Court towards the verdict of a jury. With all the

deference due to so high an authority, it is submitted that

this does not correctly describe either the ideal or the actual

function of the judiciary. Practically, it involves, as Pro-

fe.ssor Thayer admits, a different view in the construction of

Federal and State Statutes, for State Legislatures are not,

in the National Courts, co-ordinate branches of government

;

*See Cooley, ConstilxUional Limitations, 7th ed., pp. 252-257; Lefroy,

Leyinlative Powtr in Canada, pp. 260 et seq.

"^The American Doctrine of ComtiliUional Law, 7 Harvard Law Review,
129.



388 THE COMMONWEALTH OF AUSTRALIA.

and it appears to introduce confusion as to the respective

functions of National and State Courts in dealing with State

Statutes. It involves, also, the determination of a different

question, according as a Court may be giving an advisory

opinion or a judicial decision. Further, Australian experi-

ence amply confirms the diflBculties suggested by Daniel

Webster^ —that a measure may pass the Legislature because

members who consider that it is of doubtful validity have

voted for it in order that the Courts should determine the

question of power, while on the doctrine suggested the

Judge holds it valid not because he considers it is intra

vires, but because the Legislature has passed it. Even if

considerations of respect for the Legislature are to enter into

the matter it is not so obvious that it is more offensive for

the Court to say in effect :
" We disagree with the opinion

you have formed in this matter," than to say :
" The inter-

pretation which you have put upon the Constitution is one

which could not possibly be put on it by reasonable men."

And if Professor Thayer's principle were the true one, we

might expect to find that, where the opinion of Congress is

sliared by three or four members of the Supreme Court, as

has been the case in many of the constitutional cases in

recent- years, the majority of six or five Judges who are of

opinion that the Act is ultra vires would feel themselves

bound to withdraw their opinions and sustain the Act. It

is needless to say that we do not find this. The true view,

it is submitted, is tliat the Courts, having to determine the

matter before them according to law, are charged with the

independent duty of interpreting for themselves the meaning

and extent of the power conferred by the Constitution. If

after this independent consideration, the Court is unable to

determine as between two competing constructions of the

^The Charles River Bridge Case, 7 Pickering 344 (Mass.).
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power, the presumption in favour of validity will operate to

give effect to that construction which sustains, rather than

to that which avoids, the Act under review.

The more common application of the doctrine of presump-

tive validity is to the Statute rather than to the Constitution.

Perhaps no more striking illustration can be found than the

decision of the Privy Council in McLeod v. A.-G. for J^eiu

Soath Wales} In that case, a provision in a Statute of New
South Wales relating to bigamy, copied from an English

Act, declared that the offence was constituted " wheresoever

such second marriage takes place," and the Privy Council,

holding that a Colonial Legislature had no power to give

jurisdiction to its Courts over crimes committed outside its

territory, and that every presumption must be made in

favour of the validity of an Act, considered that the words

quoted must be limited to New South Wales.'^

The rule concerning the favourable construction of general

words was laid down in the Employers Liability Act

Cases'^ in terms which derive additional force from the fact

that they were uttered in a dissenting judgment affirming

the validity of an Act which was held to be ultra vires by

a majority of the Court. Moody J.* admitted that the cases

established the proposition that " a single statutory provision

is void if it is expressed in general words so used as clearly

to manifest the intention to include within these words sub-

jects beyond the constitutional power of the law making

body. The Courts have no power to read into such a pro-

vision an exception for the purpose of saving that which is
>

M1891) A.C. 455.

*The siiine words in the English Act were in the Trial of Earl Sussell,

(1901) A.C. 446, held to extend to marriage outside the British Dominions,
and Mc Lead's Case was explained by reference to the limited powers of a
Colonial Legislature.

='(1907)207 U.S. 463.

*p. 515.
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left from condemnation. "^ But he considered that in all

cases where general words had been construed as embracing

matters idtrd vires, the Act was one which could not be

limited without violating the obvious intent of Congress as

ascertained by the necessary meaning of the language

employed, they were cases in which "no other meaning was

possible." In the opinion of the learned Justice, general words

may, in view of the context and with the aid of the light

of the Constitution, be restrained in their meaning with the

purpose and effect of giving them such a construction that

the Act may be sustained as a legitimate exercise of the

legislative power ; and that thej^ sliould be so treated is

not a mere rule of construction, but is a rule of policy and

law. Accordingly, the learned Justice, with Harlan, M'Kenna

and Holmes JJ., was of opinion that the general words of

the Federal Einj^loyers Liability Act, applying it to all per-

sons engaged in inter-State commerce, must be understood to

apply to such persons only in so far as they were engaged

in that commerce, and did not extend to them as and while

engaged in the internal commerce of a State. The majority

of the Court, on the other hand, considered that Congress had

expressly declared the class of persons to whom the Statute

was to apply, that it had done so in unambiguous terms,

which, according to their nature and proper interpretation,

extended to cases beyond the power of Congress ; and that

these terms could only be limited by introducing an excep-

tion which Congress had not thought fit to insert.

In this case the difference between the majority and the

minority is occasionallj^ expressed in terms which suggest a

difference in principle. But probably no such difference

existed. The majority would certainly accept the proposi-

tion that, in construing a legislative Act, regard must be had

*See also A.-O. for Xew South Wales v. Breicery Employes Union of

New South Wale% 6 C.L.R. 469, per Isaacs J.
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to the powers of the Legislature ; the minority with equal

certainty would agree that an interpretation plainly differing

from the intent of the Legislature may not be resorted to to

force a Statute within constitutional limits.

The question then becomes one of pai'ticular application,

and even there the whole Court was probably agreed that

there must be something in the terms of the Act sufficiently

connecting it v/ith some federal power to enable the Court

to construe the Act .by that power, for the minority dis-

tinguish the case at bar from a prior and very recent

decision in Illinois Central Railroad v. McKendree^ on the

iiround that in that case there was nothing in the enactment

in question to indicate the invocation of any power of

Congress, while in the Employers Liability Act there was

an express advertence to the inter-State commerce power,

from which reference they considered it proper to infer an

intention to limit the enactment by that power. So also in

the Juinbunna Case,^ the general words sustained were

found in a Commonwealth enactment which was plainly

referable to the constitutional power over industrial disputes

extending beyond the limits of any one State, and the pre-

sumption was that Parliament intended its words to operate

within the limits of that power. The case is different from

that in which the legislature casts its net at large, and

leaves to the Court the task of finding some power to which

the words used can be applied in a restricted sense. This

was the attempt which failed in the State Railways Servants

Case,^ where the Act in itself had no apparent relation to

inter-State commerce, and where, therefore, there was no

reason to suppose that Parliament intended that its general

words should be applied to inter-State commerce only.

Where the Court determines that general words do accord-

Mi 906) 20;) U.S. 514.

«(I908)6C.L.R. 309.

»(1906)4C.L.R. 488.
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ing to their proper construction embrace matters beyond the

constitutional power of the Legislature, it does not appear

that there is any room for the application of the rule of

severance; consequently the whole provision fails. It is

impossible to give legal effect to the terms employed by the

Legislature in the sense which the Legislature intended.

To give them any other meaning would be to re-write the

Statute, to separate what the Legislature united. In the

Employers Liability Cases} the whole Court was agreed

that the only question was one of construction, and that it

was impossible to sustain the Act in relation to inter-State

commerce, if its general terms as properly construed em-

braced intra-State commerce as well. In the Union Label

Case,^ the same principle was observed. In the case of

United States v. Ju Toy? the rule is laid down clearly and

unambiguously. The general words of an Act of Congress

had been applied by the Supreme Court in more than one

case to matters within the admitted control of Congress.

The case at bar was one in whicli it was sought to make a

new application of the Act to facts which were clearly

within the general words, but it was argued that these facts

were beyond the control of Congress, and that pro tanto the

Act was void. To this it was replied that the general pro-

vision having been already sustained by the Court, it must

be treated as good to the whole extent of its ambit ; that it

could not be treated, as partly good and partly bad. The

Court said :

—
" It is established by the cases cited that the

relevant portion of the Act .... is not void as a

whole. The Statute has been upheld and enforced. But

the relevant portion being a single section, accomplishing

all its results by the same general words, must be valid as

1-207 U.S. 463.

2(1908) 6 C.L.R. 469. See per O'Connor J. at pp. 546 et aeq.

=•198 U.S. 259, 263.
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to all that it embraces or altogether void. An exception of

A class constitutionally exempted cannot be read into these

general words merely for the purpose of saving what

remains."

The case of Fox v, Robhins} presented the question of the

extent of invalidity in a peculiarly difficult form. A West

Australian Statute makes it an offence to sell any liquor

without a proper licence, and establishes three kinds of

licences—a general publican's licence at a fee of £50, giving

the right to sell beer, wines and spirits ; and two licences

restricted to the sale of the produce of West Australia—

a

wine and beer licence at a fee of £5, and a Colonial wine

licence at a fee of £2. The defendant, a person having a

Colonial wine licence, was charged with selling Victorian

wines without having a general publican's licence, and the

case was dismissed on the ground that the law, in so far

as it discriminated between the produce of different States,

was prohibited by sec. 92 of the Constitution. What then

is the position of persons desiring to sell in West Australia

wine produced in other parts of the Commonwealth ?

Ought they to get a Colonial wine licence, paying £2 there-

for ? Or, on the other liand, can they sell such wines without

any licence at all ? Iliggins J. takes the first view ; Isaacs

J. thes second ; the "other members of the Court abstain from

expressing any opinion, save that Griffith C.J. thinks that a

good deal may be said in support of either contention. The

opinion of Higgins J. is based on the fact that the sole vice

of the legislation is its discrimination, and that the most

that can be contended for by sellers of wine is that they

shall be put on as good a footing as sellers of Australian

wine. But tliis construction savours rather of the invention

of a new licence never contemplated by the Legislature at

all. Isaacs J. contemplates another possibility—that the

'(1909)8C.L.R. 115.



394 THE COMMONWEALTH OF AUSTRALIA.

provision for Colonial wine licences is by reason of its

discrimination, wholly void, so that all sellers of wine. West

Australian or other, would be required to obtain the g;eneral

publican's licence with its fee of £50. But he points out

that the vice of discrimination springs not from this provi-

sion alone (which by itself merely imposes a burden on

sellers of West Australian wine), but from the combined

effect of the licensing provisions. To take some of these,

enacted for one set of conditions, and apply them to a

different set of conditions, was to undertake the task of

remodelling legislation. The Act must operate in accord-

ance with its terms as far as it could constitutionally do so

;

so far as it could not, it was inoperative. In the result,

there was no lawful provision in the Act relative to licences

for the sale of wine, the produce of other States than

Westei-n Australia.

The fact that the validity of Statutes is brought under

the consideration of the Courts, not in virtue of any direct

power of review, but merely as incident to the administra-

tion of justice, involves (as already observed) the rule tliat

the constitutional character of the Statute can be raised only

in some litigation competently' before the Court in which it

is sought to apply the Statute as a law governing the case.

It may not, in all cases, be easy to establish such a direct

interest as constitutes a right to have the adjudication of the

Court, and it is established in Australia, as in the Unitc^d

States, that the Court " will not entertain abstract questions

of law or give an opinion as to the power of the Common-

wealth to enact certain legislation where the opinion cannot

be followed up by an effective order." Therefore, when an

action was brought to restrain the registi'ation of a workers'

trade mark, the withdrawal of the application for registra-

tion precluded the consideration of the question whether

Part VII. of the Trade Marks Act was intra vires, in spite
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of tlie power of the Court, under its Rules, to make declara-

tory orders.^ Some time afterwards an action was brought

by the Attorney-General for New South Wales, at the rela-

tion of four brewery companies, who were also joined as

plaintiffs, against the Brewery Employes Union of New
South Wales and the Registrar of Trade Marks for the

Commonwealth, for an order cancelling the registration of

the defendant union's mark, and an injunction to restrain

the defendant Registrar from keeping a register of workers'

trade marks. In this case,^ there were plaintiffs claiming

an order which, if made, would be operative and effective

against the defendants, and the question was whether the

plaintiffs—the brewing companies as individuals affected, or

the Attorney-General as representing the public—had a

locus standi to initiate litigation for the purpose of obtaining

the words pr(j,yed. A majority of the Court (Isaacs and

Higgins JJ. dissenting) held that the legislation, if valid, did

in fact impair certain common law rights of the brewing

companies, first, as interfering with their freedom to carry

on their business in their own way, by compelling them

to elect whether they would or would not use the mark

registered by the defendant union, with its attendant

consequences; secondly, as preventing the plaintiffs from

registering, should they desire to do so, a mark similar to

that of the defendants. These rights of the plaintiffs were

protected by law, and the plaintiffs were accordingly entitled

to the decision of the Court on the (juestion whether acts

which amounted to an interference with them were legally

justified. The decision of the Court also sustained the locus

standi of the Attorney-General for New South Wales. The

^ Bruce v. Commomoealth Trade Marku Label Aaaociation, (1907) 4C.L. R.

1569, where a number of American cases are referred to.

'^ A. -O. for New South Walta v. Brewery Employee Union of Ntw South

Wales, (1908)6C.L.K. 469.



396 THE COMMONWEALTH OF AUSTRALIA.

case was not one in which the State of New South Wales,

as a juristic or corporate entity, claimed any right. The

Attorney-General claimed to appear in his capacity of repre-

sentative of ' the public ' or ' the community,' on the same

ground on which he is heard when corporate bodies or public

officers and authorities are assuming powers in excess of

those committed to them. The difficulty in this position

lies in the fact that in a unitary government the Attorney-

General appears on behalf of the sovereignty or community

which has created the power alleged to have been trans-

cended; the grant of the Crown, or of a Statute, has been

abused, and the officer representing the community from

which the authority springs interferes on its behalf. In the

present case neither the office of Registrar nor his functions

of registering marks sprang from State law, and it was

strongly urged that the only competent representative of

the public in the present ciicumstances was the Attorney-

General of the Commonwealth. The majority of the Court

(Higgins J. dissenting), however, considered that where the

question was not whether the authority committed by the

Statute was exceeded, but whether the Statute itself was

competent to grant the authority, then as the case became

one whether there was not an assumption of power which

the States alone could give, and had not given, the Attorney-

General of the State was competent to come in on its behalf

and challenge the authority. The case was thus put by

Isaacs J. (who on this point concurred with the majority) :

—

" If under the assumed powers of a federal Statute in fact

invalid, some usurpation of State administrative or judicial

authority is attempted in the State, it would be a trespass

on State territory, and the Attorney-General of the State,

as representing the King, could apply to restrain it. His

rights in this respect would not be lessened merely because

a similar usurpation was asserted over the territory of
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other States. And if there is a legislative usurpation, if an

Act of the Commonwealth Parliament unauthorized by the

Federal Constitution occupies part of the legislative field

exclusively reserved for the State of New South Wales, and

by its commands, operative in all parts of Australia, pre-

scribes to the citizens of that State the rules of conduct they

must follow under penalty, I am of opinion that the case is

parallel with that of administrative and judicial intrusion

upon State territory. The Attorney-General for a State in

such case does not depend upon the infringement of rights

possessed by individuals as Australians under a federal

Statute, but protects on behalf of the Crown those rights

and functions with which the King, guided solely by his

State representatives and advisers, is invested in respect of

the State "
(pp. 557-8).
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CHAPTER IV.

THE COURTS AND EXECUTIVE ACTION.

It is a characteristic of the English and American system

of public law that public oflScers are in respect to their

official acts subject to judicial control. They are subject to

the ordinary laws of the land, and enjoy no personal immu-

nity from proceedings civil or criminal, if, transcending the

bounds of their lawful authority, they invade some private

right or commit a crime. This is the " rule of law " which

Professor Dicey's Laiv of the Constitution has made a com-

monplace amongst us. But even more significant is the

kind of control which the Courts may exercise over the

official act—compelling its execution by mandamus, forbid-

ding it by injunction, annulling it by certiorari (a pro-

cess the extent of which has been very recently demon-

strated),^ in the special case of persons in custodj^, releasing

them on habeas corpus, and determining the title to office

upon quo warranto. In these cases the Courts exercise

a jurisdiction which is extraordinary and peculiar, com-

parable rather with the controlling and supervisory powers

in an administrative hierarch}^ than with the ordinary

powers of a Court in the determination of conflicting rights

in the course of litigation. This special character of English

Courts has received less notice than it deserves, and here as

^Bex V. Woodhoiise, (1906) 2 K.B. 501.
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in some other matters connected with our public law it is

American writers who have shown the way. It may be

permitted to mention the works of Professor Goodnow on

Comparative Administrative Law and American Adminis-

trative Law. In this place no more is required than to

consider how far the exercise of judicial control is affected

by the existence of a dual system of government over the

same persons and territory.^

So far as concerns the merely remedial and punitive

action of judicial proceedings, it was hardly affected by the

Constitution itself. The laws of the States in respect to

civil wrongs and crimes remained, and witli them the juris-

diction of the State Courts.^ In the United States, if a

federal officer was alleged to have committed a tort or a

crime he might be sued or prosecuted in a State Court,

notwithstanding that his act was committed under the

alleged authority of the Constitution or of an Act of Con-

gress, unless Congress either committed the matter exclu-

sively to the federal Courts or provided for its removal from

the State to a Federal Court, as one arising under the

Constitution or the laws of the United States.^ So, in the

Commonwealth, the States Courts had cognizance of such

matters under their ordinary jurisdiction until the Judiciary

Act 1903, sec. 39, transformed the jurisdiction belonging to

them under State law into a federal jurisdiction exercised

by them on behalf of the Connnonwealth.

In America the general rule is limited by the necessity

of preserving the independence and supremacy of federal

action. The operations of the Federal Government may

'On this subject in the United States reference may usefully be made to

9 Columbia Laxo Rtvieic (May, 1909), p. 397, " The Jurisdiction of State

and fj'ederrtl Courts over Federal GfGcers," by James L. Bishop.

»K. V. liamford, (1901) N.S.VV. 1 S.R. .337 ; 7 A.L.R. S9 (Current Notes).

"See Hare'tt ConsliLutional Law, p. 1193; Tenue<isee v. Davi/t, (1S79) 100

U.S. 257.
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not be interfered witli by State authority. As early as 1821

it was held by the Supreme Court of the United States that

a State Court could not issue a mandamus to federal officers

to perform a federal duty,^ and this principle extends to

prevent the issue of injunctions to federal officers claiming'

to act under the authority of the Constitution or federal

laws.- Similarly, a State Court " cannot issue any process

tending to suspend the execution of an Act of Congress or

take goods or persons that have been seized under an

authority from the general (i.e., Federal) Government."^ The

immunity of the federal executive from the interference of

the State Courts is best exemplified by the case of the writ

of habeas corpus. Here it is well settled in America that

the State Courts are powerless to release any pei-son held

under federal restraint, whether it be judicial or (as in the

case of persons under military discipline) executive. That

is to say, it being made to appear to the State Court that

the person is held under colour of federal authority, the

State Court has no power to inquire further as to the law-

fulness of the restraint. It then " knows that the prisoner

is within the dominion and jurisdiction of another govern-

ment, and that neither the writ of habeas corpus nor any

other process issued under State authority can pass over the

line of division between the two sovereignties. He is then

within the dominion and exclusive jurisdiction of the United

States."* It is immaterial that there is no Federal Court

^M'Oluiif) V. Silliman, 6 Wheaton 598.

^See Brewer v. Kidd, (1871) '23 Michigan 440, 446 ; In re Turner, (1902)

119 Fed. Rep. 231, cited 9 Columbia Lmu Review, at p. 416.

"Hare, American Cov-stitutioiial Law, at p. 1211.

*Tarble'a Case, (1871) 13 Wallace 397, 409-10. It had been previously

held in Ahleinan v. Booth, (1858) 21 Howard 506, that State Courts could

not discharge persons in custody under the order of any Federal Court.

The State Courts, keeping within the limits of that decision, considered

themselves entitled to release persons improperly in federal custody in any

other case than that of detention by order of a Court. Tarble'i Case holds

that this jurisdiction also is unlawful. See 9 Columbia Law Review 404-406.
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with authority to order release. It is not matter for sur-

prise that tlie State Courts were for long unwilling to

acquiesce in a position which required them, armed with the

writ of habeas corpus, to stay their hand on the mere claim

or colour of authority and refrain from investigating the

actual legality of detention.

In the Commonwealth the principle of the American cases

was accepted by the Supreme Court of New South Wales

in Ex parte Goldring} holding that it had no power to issue

a innndamiis to a federal officer to discharge a duty that he

owed to that government. But we are fortunately released

from the embarrassments and inconvenience of the American

ayvstem by the fact that tJie Constitution empowers the

Commonwealth to invest the State Courts with federal

jurisdiction, and that by the Judicianj Act 1903 this power

is exercised to its fullest extent, except where exclusive juris-

diction is actually committed to the High Court.- The Higli

Court alone can issue a mandamus or a prohibition to an

officer of the Commonwealth or a Federal Court (Judicature

Act, sec. 38). But to all other cases—injunction, ce7'^ioran,

habeas corpus, and quo warranto—the federal jurisdiction

of the appropriate State Court would attach under sec. 39

of the Judiciary Act. Thus there is no gap in judicial \

control over the executive—no case analogous to that exist-

ing in the United States, where no mandamus or certiorari

can issue to federal executive authorities, the State Courts

being excluded under the doctrine just considered, the

Supreme Court excluded because Congress may not comnnt

to it any original jurisdiction other than that given in the

Constitution ;•' while as to other Federal Courts, Congress has

not in fact conferred on them power to issue these writs.*

M100.3) 2 S.R. (N.S.W.) 260. See also Ah Shmmj v. Lindberg, (1906)

V.L.R. .32.3, per Cussen J. at p. .326.

^Ah Shanifj v. Lindberij, (1906) V.L.R. 323.

'^Marhnnj v. MadUon, (180.3) 1 Crancli 1.37 ; 'Pliuyer 107.

*See 9 Columbia Law Review 399, 400, 418.
Oo
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The power of the Commonwealth Judicature over th.e

official acts of officers of the States is, of course, determined

in the first place by the fact that the original jurisdiction of

the Commonwealth is limited to specific matters ; secondly,

by the extent to which the Constitution or the Common-
wealth Parliament has committed jurisdiction to the par-

ticular Court. It will be seen^ that the Commonwealth has

little power to impose official duties upon State officers, and

therefore the occasion for the issue of a mandamus to

executive officers of the State to perform duties towards the

Federal Government is rarely likely to arise. But it may
frequently liappen that the Connnonwealth Government is

concerned to prevent or annul acts by State officers in

alleged infraction of the Constitution or Commonwealth

laws, and for this purpose the certiorari, the injunction

and the habeas corpus would be appropriate means of which

that Government might avail itself. In such cases it can-

not affect the matter that the officer was acting under the

authority of the supreme Executive or the Legislature of the

State, or that the substantive effect of the order is to control

the political action of the State itself.^ And in America if

the matter be one in which the State is not exempt from

jurisdiction (as when sued by another State), a suit for injunc-

tion against unlawful acts done by agents who are merely

pursuing an alleged authority conferred upon them by the

State, may be properly brought against the State itself

;

" the action complained of is State action and not the action

of State officers in abuse or in excess of their powers."^ Tiiis

in Australia is a matter of a good deal of importance, for in

place of the Eleventh Amendment, which in America ex-

iPart VII.—Relations of Commonwealth and States.

^Osborn v. U.S. Bank, 9 Wheaton 738; Ptnnoyer v. McConnaghy, 140

U.S. 1 ; Belknap v. Schild, 161 U.S. 10.

^Katisas v. Colorado, 185 U.S. 125, 142 ; Missouri v. Illinois, ISO U.S.

208.
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pressly recognizes the immunity of the States from suits by

individual citizens, the Commonwealth Constitution declares

that tlie Parliament may make laws conferring rights " to

proceed against a State in respect of matters within tlie

limits of the judicial power" (sec. 78), and this power has

been exercised in the Judiciary Act 1903, Part IX. The

question whether a person is really an officer or agent

of the State, so as to make his action that of the State

itself, is another and difficult question which is elsewhere

referred to.^

From this fact—that in Australia the States are more

completely justiciable tlian they are in the United States

—

there is in the Commonwealth less significance in the rule

that where the State is not under the Constitution a justici-

able party, actions and suits against her officers will not be

entertained where their true nature and effect is to control

the use or possession of property in the hands of the State

through its officers, or to compel the observance by the State

of its obligations.^ The principle is, however, common to

both systems, that where the law imposes a duty upon the

Government, that duty is not to be enforced by proceedings

against the officer or servant unless there is also an inde-

pendent relation between himself and the complainant

imposing a duty towards the complainant distinct from that

duty which the officer owes to his government.'* " The

general principle, not merely applicable to mavdamus, but

running through all the law, is that when an obligation is

cast upon the principal and not upon the servant, we cannot

enforce it against the servant as long as he is merely acting

'See pp. 415 et neq.

'Htlknap v. Schild, 161 U.S. 10, and cases there cited. Sec also Columbia
Law Review, vol. 7, p. 609, and vol. 8, p. 183.

'•yVie Queen v. Lordt Coinmi^tiouer-^ of the Treasury, (1872) L.R. 7 Q.B.

387 , ArmyUige v. Wilkinson, (1878) L.R. 3 A.C. 355.
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as serv^ant."^ This doctrine applies, therefore, not merely

where the remedy against the servant, if given, would be a

means of attacking a principal w^ho is not justiciable (as in

America, by proceedings against State officers), ^ut also

where the principal—the State—may himself be liable to

proceedings to compel the fulfilment of his duties,^ as in

Australia.

In conclusion, it may be remarked that, great as is the

control exerciseable directly or indirectly by British Courts

over acts based upon alleged authority, and over neglect or

failure to perform a legal duty, it is a power which has some

limitations. It has been already pointed out, in considering

the action of the Courts in relation to legislation, that it is

not in all cases easy to bring doubtful legislation to the test

of judicial decision. There are cases in which, though the

Constitution or a law may impose a duty upon an organ of

government, there are no means of compelling the perform-

ance of that duty b}^ action in the Courts. Thus, the pro-

vision of sec. 88 in the Constitution that uniform duties of

customs should be established within two years, was plainly

directory, a " duty of imperfect obligation." No Court, it is

submitted, could be called on to enforce the duty of the

Commonwealth, under sec. 119, to "protect every State

against invasion," and no action could be maintained for

failure of performance. In such cases, the sanction is

political merely. Again, the duties of a State Governor,

under sec. 12 of the Constitution, are imposed upon him as

the constitutional head of the State, and their performance

is secured by political sanctions merely.^ The cases upon

mandamus aflford abundant illustration of the limits which

^Ib., per BlackUurn J., at p. 398.

«/7i re Nathan, (18S4) 12 Q.B.D. 401.

>The. Kiwj v. The Governor of South Australia, (1907) 4 C.L.R. 1497, see

esp. L511.
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are set to the use of this coercive jurisdiction. In Ex parte

Wallace} the Supreme Court of New South Wales refused

a Tnandamus to Customs officers to release goods of an

importer, held by them for non-payment of duty which had

no other warrant than the ordinary resolution of the Legis-

lative Assembly for the protection of the revenue, though

it is clear law that no tax may be taken except by the

authority of Parliament. In Horwitz v. Conno7',^ the High

Court held that mandamus would not lie to the Governor in

Council of a State. And it is well established that man-
damus will not lie to the Crown itself, or (as has been seen)

to officers of the Crown to compel them to pay money due

from the Crown to claimants, though the Court is satisfied

that the claimants are entitled to the money as against the

Crown, and that there is no other means by which the

money can be obtained.^

M1S92) 13N.S.W. 1.

^(1908) 6C.L.R. 38.

"Ji. V. Commimoneva of the Treamry, (1872) L.R. 7 Q.B. 387. See ante,

pp. 403-4.
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PART VIL-COMMOWEALTH AND
STATES.

CHAPTER I.

FEDERAL AND STATE RELATIONS: THE SUPRE-
MACY OF COMMONWEALTH LAW.

In a federal Constitution it is inevitable that the two govern-

mental authorities should touch each other at many points.

There is consequently some friction, which may be lessened,

though it can never be entirely removed, by the accurate

definition of their spheres. The gi-eat achievement of the

federal form of government is that it has been able to

reconcile the conflicts of independent governments by an

appeal to law which both the parties recognize as binding,

and that it has provided means for the authoritative deter-

mination and enforcement of that law. It is in this respect

that the conflicts in a federal government differ from the

otherwise not dissimilar conflicts of the Middle Age—that

they recognize the supremacy and unity of the state and

of law.

The first and most obvious of tlie conflicts is that between

the two governments as organs of legislation; another is the

incidence of the legislation of the one upon tlie political

organs and agents of the other, or upon the other considered
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as a juristic entity. There are conflicts of their executive

authorities, complicated in Australia by their respective

relations with the Imperial Government ; and finally there

are the relations between the judicial organs of the Federal

Government and of the State Government.

The Supremacy of Commonwealth Law.—The most

marked feature of a federal government as distinguished

from the confederate type is that it acts through all its

organs directly upon the individual citizen, and not through

mandates addressed to the State Governments. The Statutes

of the Federal Legislature, therefore, are laws establishing

immediately rights and duties (see GomTnonwecdth Consti-

tution Act, sec. v.); and as tliere cannot be two concurrent

authorities upon one and the same matter it follows that

the federal power is, so far as it extends, either exclusive or

paramount. In the case of the Commonwealth Constitution,

some of the powers of the Commonwealth Parliament are

oC the one class, some of the other. In a few cases the

nature of the power granted is such as to be capable of

existing concurrently in both governments; of this, the

power to impose taxation is the most obvious, tliough not

the only, example.

The main principle of ihe Constitution on this matter is

that the Diere grant of a power of legislation over any

subject to the Commonwealth Parliament does not derogate

from tlie power of the State Parliament to deal with the

same subject. If; then, any law of a State wliicli is in ques-

tion is one whicli would have been valid and operative if

])assed by the Parliament of a Colony before federation, it

will have the same validity and tlic same extent of operation

that it would tiien have had, except so far as the Constitution

declares the power of the Parliament of the Commonwealth

to be exclusive or withdraws the power from the States

(sec. 107). Where both Legislatures have exercised power
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over a subject which is common to both of them, the posi-

tion is dealt with by sec. 109, whereby " when a law of a

State is inconsistent with a law of the Commonwealth, the

latter shall prevail and the former shall to the extent of the

inconsistency be invalid."^ In such a ease the State law

fails, not because it is ultra vires or unconstitutional, but

because its operation is over-ridden, barred by the para-

mount authority of the national Legislature.^

The rule, clear enough in itself, is not without some diffi-

culties in its application.^ In the first place, it was suggested

at one time in the United States that the rule of supremacy

only applied where both Legislatures were acting under the

same head of power. For instance, Congress makes a law

which is valid as a regulation of foreign or inter-State com-

merce, and that rule is paramount over all commercial regu-

lations of the State. But if the law comes into conflict with

a State Statute which is valid, not as a regulation of com-

merce, but as an exercise of " police power," the case, it was

said, is different. Congress is given no power over police,

and the case is one of two independent authorities each

acting within its own sphere. Hence arises a " conflict of

equal opposing forces." This was one of the arguments in

Gibbons v. Ogden,^ and was disposed of by the decision that

the supremacy of the laws of Congress extends over all

laws of the State made in whatever capacity or under

whatever head of power.^

*See D^Emdenv. Pedder, 1 C.L.R. at pp. 96, 111 ; Baxter v. CommU-
sioners of Taxation {N.S. W.), (1907) 4 C.L.R. at p. 1129. Cf. The Wood-

workers' Cam, 15 A.L.R., per Isaacs J., at p. 398.

'See Hare, American Constitutional Law, p. 98.

'E.g. the position suggested by the decision in the Federated Sawmillera

Association v. James Moore d- So7i (The Woodicorker»' Case), (1909) C.L.R.,

15 A.L.R. 374, of different miiiiniuin rates of wages fixed by different

authorities. See also per Isaacs J. at pp. 395-6.

*9 Wheaton 1, 210.

*See also Sinnot v. Davenport, 22 Howard 227 ; The Woodworkers' Ca»e,

15 A.L.R., per Isaacs J., at pp. 396-7, 398.
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While it is declared to be a settled rule that " a Statute

enacted in execution of a reserved power of the State is not

to be regarded as inconsistent with an Act of Congress

passed in the execution of a clear power under the Con-

stitution unless the repugnance or conflict is so direct and

positive that the two Acts cannot be reconciled or stand

together,"^ it is clear tiiat there may be " inconsistency
"

without a conflict of the very terms of the Acts. " The two

laws may not be in such absolute opposition to each other

as to render the one incapable of execution without

violating the injunctions of the other ; and yet the will of

the one Legislature may be in direct collision with that of

the other."^ When the Commonwealth Parliament has

made a law on some matter committed to it, it may well be

intended that the law should be exhaustive of regulation

on that subject. In such a case, the whole field of legisla-

tion is covered, and State laws making further regulation of

the subject are inconsistent with the exclusive purpose of the

Parliament as disclosed in its legislation, and are inoperative.

Thus, where an Act of Congress required vessels engaging

in the coastal trade to take out a licence and enrol, and a

State Act required the masters of vessels navigating the

waters of the States to furnish statements of the name of

the vessel, her owner, his residence, and the nature of the

interests in her, it was held that there was an inconsistency

between the evident intention of Congress that its con-

^ Missouri .fee. Rly. v. Haber, (1897) 169 U.S. at p. 623, citing Sinnot v.

Davenport, 22 Howard at p. 243.

'Per Washington J., Honnton v. Moore, 5 Wheaton 1, 21-22. See also

Priffg V. Pennsylvania, 16 Peters 617. It may be that, where tlie State

Act is plainly referable only to tlie same head of power as the Act of Con-

gress, and can be regarded only as the exercise of a concurrent power over

the same subject, the exhausliveness and exclusiveness of tlie federal law
may be more readily inferred than where the State Act is enacted under
the police power. This difference may possibly account for the different

language employed in the passages cited in the text.
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ditions should be the sole conditions upon the privilege of

trading, and the additional regulations imposed b}' the

State.^ The question in all such cases is one of interpreta-

tion, whether the paramount Legislature has in fact suffici-

ently expressed its exclusive intent.- No universal rule can

be laid down ; we must look in each case to " the nature of

the power, the effect of the actual exercise, and the extent

of the subject-matter."^ Not a few of the subjects over

which the Parliament has power, though they are not

exclusive in the strict sense, are such that the legislation of

the Parliament, almost necessarily, to use the language of

Story, " suspends the legislative power of the States over

the subject-matter." Thus the grant of letters of naturaliza-

tion, the issue of patents, the registration of trade marks,

and copyrights, are matters in which the mere exercise of

power by the Commonwealth involves practically the

assumption of functions which can hardly be exercised at

one and the same time by two distinct authorities. In all

such eases it might have been argued that where a Com-

monwealth law embraced the subject, the State authority

was, from the nature of the matter, in abeyance. The

suspension of the operation of State laws, however, is not

in those cases left to inference, but is expressly provided for

in the Commonwealth Statutes.*

^'^Innot V. Davenport, 22 Howard 227. See also Prig'fj v. Pennsylvania,

16 Peters at pp. 617-8 ; White Bank v. Stnilh, 7 Wallace 646 ; The Commou-
wealth V. Xew South Wales, (1906) 3 C.L.R. S07, per O'Connor J., at p. 826.

D'Eniden v. Redder, (1904) 1 C.L.R. 91 ; Deakin v. Webb, (1904) 1 C.L.R. 619.

-This is the foundation of the American doctrine of the " exclusiveness "

of the power of Congress in inter-State commerce. The peculiarity of the

doctrine is that the silence of Congress on the particular subject is treated

as an expression of the will of Congress that commerce should be free. But

even this may be regarded as depending on the fact that there are in

existence various regulations of commerce imposed bj' Congress, which

Congress has intended to be the sole regulations on the subject.

'Story, Constitutiou of U.S., sec. 441.

* Naturalization Act 1903, sec. 13; Patents Art 1903, sec. 8; Ti-ade

Murks Act 1905, sec. 6 ; Copyrvjht Act 1905, sec. 8.
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The form w^liich declares tliat State laws on a given

subject shall " cease to apply " is adopted in view of the

doubt whether federal legislation can repeal or annul the

laws of a State. In the case of Canada, the Privy Council

has said that the Dominion Parliament has no power to

repeal (as distinguished from the power to supersede by

paramount legislation) the enactments of the Provincial

Legislatures ;^ and in the Woodworkers Case Isaacs J. cites

the Canadian authorities in support of the same rule in

the Commonwealth.-

Saving of State Laws.—In all cases where State laws

operated in a place or over a subject-matter prior to the

establishment of the Constitution, the State law, unless in a

particular case the operation is excluded by tiie Constitution,

continues to operate until it is superseded by the exercise

of competent legislative authority (sec. 108).^ This is so in

the case of matters witliin the exclusive power not less than

those wherein tlie legislative powers of the States are

merely subject to the paramount power of the Common-

wealth.* The limitations of the saving to " matters within

the power of the Commonwealth" must be noted.'' Moreover

sec. 108 declares that "until provision is made in that

behalf by the Parliament of the Commonwealth the

Parliament of the State shall have such power of altera-

tion and repeal in respect of any such law as the Par-

liament of the colony had until the colony became a

State." This enactment creates some difficulty in respect to

the exclusive powers of the Conimonwealth. Until the

M.-(?./or Ontario v. A.-O.for Dominion, (1896) A.C. 348.

^Federated Sawmillers Aanocintion v. Jamen Moore eO Sou, (1909) 15

A.L.Il. at p. 399. See also Baxter v. Commimo7ier8 of Taxation (N.S. 11'.),

(1907)4 C.L.R. at p. 1129.

''•McKflve.y v. Meaghtr, 4 C.L.R. 26;).

*R. V. Bamford, (1901) 1 S.U. (N.S.W.) .3.37.

''Municipal Council of Sydney v. Commonwealth, 1 C.L. 11. at p. 23*2.
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colony became a State, the power to "repeal or alter
"^

existing laws included the power to supplement them and

to substitute others for them, a fullness of power which is

contradictory of the exclusive power of the Commonwealth

Parliament. The difficulty must be met by holding that

matters within the exclusive power are excepted from

the latter part of sec. 108.-

iCf. " make or alter "
; Ex parte Siebold, 100 U.S. 7L

^See Quick and Garran, p. 938 ; Clark's Australian Constitutional Late,

2ncl ed., p. 95-6.
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CHAPTER II.

THE INCIDENCE OF COMMONWEALTH LAWS.

" The great and radical vice in the construction of the

existing Confederation is the principle of legislation for

States or Governments in their corporate or collective

capacities, and as contradistinguished from the individuals of

which they consist . . . We must extend the authority

of the Union to the persons of the citizens—the onlj'^ proper

objects of government."^ Thus Alexander Hamilton dis-

tinguishes the confederate from the federal type, the one

" the coercion of arms," the other " the coercion of laws "
;

and the people of Australia, like the people of tlie United

States, have established a form of government which

operates directly upon the individual citizens as a para-

mount law, and does not merely address itself to the State

Governments.

A question of considerable importance thence arises

—

whether the States, as such, are in any respect the subjects

of the Commonwealth, either in their political, or what may
be called their corporate or juristic character. This is not

a question to which any single compreliensive answer can bo

given, and generalisations from particular aspects of the

^Federalwt, No. 15.
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subject are mraiily responsible for the coatradictory answers

that are given to it.

In one sense, of course, the State, as a political entity, is

bound by the Constitution and the laws of the Common-

wealth ; within the sphere of federal authority, any law or

authority set up by the States, must give way to a

Commonwealth law :
" This Act (i.e., the Constitution Act)

and all laws made by the Parliament of the Commonwealth

under the Constitution shall be binding on the Courts,

Judges and people of every State and of every part of the

Commonwealth, notwithstanding anj'thing in the laws of

any State " (sec. v.).^ But the question is whether the

Commonwealth, in a matter within the federal sphere, can

exercise its general authority by means of special direction,

control and supervision of the States Governments, making

them the objects, or the instruments for the execution, of

the federal power, or can impose its authority on the States

as juristic persons inter ceteros. The question is the more

important because, under sec. 75 of the Constitution, the

States are justiciable personw over whom the federal

judicial power extends.

It is probably true that federal legislation may not

address itself directly to the political organs of the States,

and impose upon them obligations in that character. Thus,

the Commonwealth Parliament could not prohibit the States

from making laws on any subject, and declare that any

State contravening the prohibition shall be subject to a

penalty. Nor could it by direct act repeal or annul the law

of any State,"- save in the particular case of inspection laws

(sec. 112).

What it could do and has done is to declare that all State

^See Bayne v. Blak", (1908) 5 C.L.R. 497, 506.

-Cf. Lefroy, Letjislalivp. Power in Canada, p. .3Go ; Gibbons v. Qpdtn, 9

Wheaton at pp. ;i0-36 (arg.) ; Fed''7-aUd Saicmillers Association v. James

Moore cfe Sons, per Isaacs J., 15 A.L.R. at p. 329.
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laws on a subject shall be inoperative, and thereafter no

person could claim any right or privilege under the State

laws so put in abe^'ance or justify any act under the

autliority of those laws. Subject to any exemption aiising

under the doctrine of the " immunity of instrumentalities,"

this applies to acts purporting to be official acts of the

State, and done in its name and on its behalf not less than

to private acts done on their own behalf by individuals

resting on the supposed sanction of State laws.^ Thus, it

can require State ships to conform to its navigation laws,

and State lighthouse authorities to observe its regulations

as to coastal lights. Whether in such a case the State itself

may be made responsible for the acts of its servants by any

judicial proceedings is more doubtful. Our law has had

.some difficulty in finding an official and public equivalent

for respondeat superior in the private relation, and has

tended to regard acts done under the cloak or claim of an

authority which is not lawful as substantially private and

personal acts, creating rights and liabilities solel}'' on that

basis.'^ The State having no natural as distinguished from

political personality, it is arguable that acts done under its

pretended authority merely, are deprived of their public

character and become shnply the acts of the individuals who

either as principals or agents were concerned in them. This

view obtains some countenance from history and policy as

well as from purely legal considerations. In a political

sense it may be wise to insist that acts done in unlawful

resistance to the supreme power are no more than the ille-

galities of concertinj: individuals, and this was in fact the

established doctrine in America as to the unlawful acts done

L 'E.fi., see Thp- Kin,/ v. SuUoh, (1908) 5 C.L.R. 789.

-Cf. Tohiii V. The Qiieev, 16 C.B.N.S. 310; Euerer v. The Kiiifj, (1906)

3 C.L.R. 51(39; and Buuni". v. The Commonweallh, (190G) 4 C.L.K. 97. See

also A.-d. V. Bishop of Manchenter, L. U. 3 Eq. 433.
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under the assumed authority of the seceding States during

the Civil War.^

The case may be illustrated by an example. When by

the order of the New South Wales Government wire netting

was forcibly carried away by State officers from the custody

of the Commonwealth Customs officers, the Commonwealth

Government prosecuted the individual officers concerned in

the seizure. If the seizure was wrongful, tliey were

undoubtedly wrongdoers, and so were the individuals, from

the Premier downwards, who ordered and planned the

execution of the act. But could the Commonwealth have

treated the act as the act of the State of New South Wales

and prosecuted tlie State for penalties or sued her for

damages for trespass, as it might have prosecuted or sued

any corporation whose servants had carried out the seizure ?

According to the view presented above, tlie answer would

be that the Commonwealth could not proceed against the

State, for tlie wrongful act was not tlie act of the State but

of the individual ministers, officials and policemen.

The whole subject of the liability of the State in tort is

one which is novel to English lawyers and on which one

must express any opinion with diffidence. In the Common-

wealth we have the initial fact tliat the State may be a

defendant in Commonwealth Courts (Constitution sec. 75).

By sec. 78 the Parliament may confer rights to proceed

against a State in respect of matters within the limits of

the judicial power, and Part IX. of the Judiciary Act 1903

makes provision for the exercise of jurisdiction over claims

against a State "whether in contract or in tort" in respect of

matters within sees. 75 or 76 of the Constitution. Further,

the doctrine tliat a corporate entity existing for purposes

of government, bears its juristic character only so far as is

^Texas v. White, 7 Wallace 700; Poindexter v. Greenhoic, 114 U.S. 270,

291, and cases there cited.
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necessary to fulfil lawfully the objects for which it exists,

has long since been abandoned in the case of subordinate

governmental institutions, which are now freely recognized

as liable for the acts of their servants on the same principle

as other corporations.^

As soon as we recognize the liability of the state in tort,

we must, if that liability is to be real, recognize that there

are some persons who so far represent the state that their

acts though unlawful are the corporate acts of the state.

How the fact of representation is to be determined con-

stitutes the main difficulty of the situation. In one sense

every minister of the Crown, every municipal body, every

police constable represents the state, i.e., he is an organ of

state government. But these organs are not necessarily

the agents of the state in the sense of private law. Just as

the state legislates to create rights, so it exercises the same

authority to create powers in bodies and individuals which

then hold those powers independently, not by delegation but

by force of law. In such a case the relation of tlie state to the

public authority is not the relation of principal and agent

in private law ; there is no room for the application of the

loctrine resjjondeat superior ; and the state is no more

liable for the acts of the officer because it is the source of

lis powers and is liis political superior than it is liable for

bhe miscarriages of a trading corporation upon which it has

[conferred a franchise. This seems to be in accord with the

iecision of the High Court of Australia in Enever v. The

"^ing^ where it was held that the State of Tasmania was

lot liable for an unlawful arrest by a peace officer. On the

)ther hand in Baume v. The Commonwealth^ the Court says

•Compare Duncan v. Findlater, (18.39) 6 CI. & Fiu. 894, with Mersey
)ock8 Truateen v. Gibha, (1866) L.R. 1 H.L. 39.

"(1906) 3 C.L.R. 969.

»(190«)4C.L.Il. 97.

Db
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that the provisions of the Judiciary Act apply whenever

the person whose conduct is complained of is performing a

ministerial duty merely, on behalf of the Commonwealth or

State.

Recurring to the particular illustration taken—the seizure

of wire netting from federal custody—the case presents itself

as one of an assertion of the property rights of a State.

Such rights in the case of the State, as of other juristic

entities, can be asserted only by agents, and it could not be

contested here that the persons acting were those whose

duty it would be to protect rights of this nature, and assert

them by all proper means. If, acting in the behalf and in

the supposed interests of the State, and not in any private

interest of their own, they have acted wrongfully, it would

appear that their act is the act of the State, and one for

which the State could be called on to answer in any Court

in which it was liable to be sued for tort.

The incidence of Commonwealth power upon the State

Courts is in some important respects different from its

incidence upon other organs of State sovereignty. In the

first place, it is a part of their duty as State Courts to give

effect to Commonwealth laws applicable to matters com-

petently before them—this is provided by sec. v. of the

Constitution Act, a provision which is in substance identical

with that in the Constitution of the United States whereby

the Constitution and all laws made in pursuance thereof are

the supreme law of tlie land.^ Secondly, the State Courts

are subject to a special exercise of federal authority in that

the federal judiciary exercises over them a direct supervision

in all matters within their jurisdiction, through the appellate

power. Even in the United States, whei'e there is no

general appellate power and the judicial power of the

^See Baxter v. Commissioners of Taxation, 4 C.L.R. at 1125, and

Bayne v. Blake, 5 C.L.R. 497.
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United States extends only to specified matters, tlie authority

of the federal judiciary in these matters extends to hearing

appeals from the State Courts, varying and reversing their

judgments, and remitting causes to them to be dealt with as

directed by the federal court. This is the important matter

determined in Martin v. Hunters Lessee^ and Cohens v.

Virginia,^ as to cases within the judicial power of the United

States. In these cases it was strenuously urged that the

appellate power of the Supreme Court embraced only

decisions of inferior tribunals of the same sovereignty, i.e.,

Courts of the United States ;
" that such an appellate juris-

diction over State Courts is inconsistent with the genius of

our Governments and the spirit of the Constitution. That

the latter was never designed to act upon State sovereignties

but only upon the people and that if the power exists it

will materially impair the sovereignty of the States and the

independence of their Courts." (1 Wheaton at p. 343 ; see

also 6 Wheaton, pages 312-3, 421-2). In rejecting the con-

tention, the Court in Martin v. Hunter's Lessee declared

emphatically that "it was a mistake (to assert) that the Con-

stitution was not designed to operate upon States in their

corporate capacities," that it did in fact impose many duties

on the States, and that the federal judiciary was under it

constantly called upon to revise the executive and legisla-

tive proceedings of the States, and if they were found to be

contrary to the Constitution to declare them to be of no

validity ; surely the exercise of the same right over judicial

tribunals was not a higher or more dangerous act of

sovereign power."* In the Commonwealth Constitution, the

relation of the High Court to the State Courts has been the

subject of judicial determination in Peacock v. Osborne* and
'1 Wheaton 304.

''6 Wheaton 395.

"Cf. Teimease v. Davis, 100 U.S. 257.

(1907)4C.L.R. 1564.
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Bayne v. Blake^ in which the High Court asserts the duty

of the Supreme Courts and their officers to act in execution

of the judgments of the High Court.^ Finally, the State

Courts may under sec. 77 (iii.) be " invested with federal

jurisdiction " and thus become quoad hoc organs and in-

struments of the Commonwealth itself. When so invested

the State Courts are not merely enabled to take jurisdiction

as arbitrators, but are required to adjudicate under the

authority committed to them.

M1908)5C.L.R. 497.

-Ante, pp. 241-2.
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CHAPTER III.

THE DOCTRINE OF THE IMMUNITY OF
INSTRUMENTALITIES.

The principles of federal government laid down in Part II.,

Chapter I., exhibit the meaning of the common imputation

of " sovereignty " to the several gov^ernments in a federal

system.^ Tried by the absolute standards of constitutional

law or politic science neither the Federal nor the State

Government is sovereign ; tried by the standards of inter-

national law, each government is a mere agency of the

sovereignty. But considered in their relation towards each

other, each is independent in its own sphere; it neither

derives its power from the other nor is controlled by it in

the exercise of power. It acts or abstains from action

according to its discretion ; and is completely equipped for

effectuating every purpose which belongs to it without

having to depend upon the co-operation of the other.

In tliis scheme it is peculiarly important to construe the

several parts of the instrument in relation to each other so

as to give a harmonious operation to tlie whole. If then

our foundation is sound—that the scheme of the Constitu-

tion is the establishment of separate quasi-sovereign govern •

»£'.<;., D'Emdtn v. Ptddtr, (1904) 1 C.L.R. at p. 109.
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ments—every particular power of each must be construed as

limited and restricted so as not to impair the independence

of the other. Independence means absence of control ; so

far as a government is subject to control it is dependent and

subordinate. This leads to some important conclusions

—

first, the doctrine of " the immunity of instrumentalities " >

secondly, a principle which is really an expansion of the >
first, that wiiere terms of grant are capable of two construc-

tions, one of which would in effect destroy or impair the

federal scheme as here conceived, while the other would

maintain the federal system in its integrity, tlie latter con-

struction must be preferred. The second principle has been

already considered in Part VI., Chapter II.

^
' The doctrine of instrumentalities was first stated in the

United States in the case of ATCidlocJiji^^Iari/land} In

that case the Supreme Court, having held that the incor-

poration of the National Bank was within the implied

powers of Congress as a means whereby that Government

fulfilled its own purposes, held tliat it was beyond the

power of the States to impose a tax on a note issue of the

Bank. The principle of the decision was tliat the Bank's

operations were substantially the operations of the Federal

Government, and that to admit the right of the States to

tax those operations was inconsistent with the supremacy

of the Federal Government in those matters committed to

it by the Constitution. Taxation was a power of sove-

reignty, and its extent co-extensive merely with the sove-

reignty; it could not therefore be extended to matters whicli

existed independently of State authority. " That the power

to tax involves the power to destroy; that the power to

destroy may defeat and render useless the power to create
;

that there is a plain repugnance between conferring on one

government a power to control the constitutional measures

U Wheaton, 316.
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of another, which other with respect to those very measures

is declared to be supreme over that which exerts the con-

trol, are propositions not to be denied."

The principle thus enunciated in respect to State taxation

of the operations of what may be regarded as a federal

department of government is applicable to all control,

whether by taxation or regulative legislation over the

operations of the Federal Government.^ Conversely, the

State being as to its reserved powers as sovereign and

independent as the Federal Government in its sphere, the

same necessity requires that the operations of the Statel

Government should be exempt from federal control, so that*

(e.g.) Congress may not tax the salaries of State officers or

the process of State Courts. " The exemption rests upon

necessary implication and is upheld by the great law of

self-preservation, as any government whose means employed

in conducting its operations, if subject to the control of

another and distinct government, can only exist at the

mercy of that government."^

In Australia the principle of WCulloch v. Maryland was

unsuccessfully invoked in the Supreme Court of Victoria in

Wollaston's Case^^ where the Court held that a federal officer

was bound to pay income tax to the State on his official salary.

The Court was of opinion that even if M'Culloch v. Mary-

land did apply in the case of the Australian Constitution,

the case in question, and the American cases relied on in

support of the particular exemption claimed, were cases to

which the principle could not be applied. But the Chief

Justice (and later the Supreme Court of Tasmania in the

case of UEmden v. Pedder) took the broader ground that

the doctrine of MCulloch v. Maryland was forced on the

^E.f)., see Easlon v. Iowa, 188 U.S. 220.

"Per Nelson J., Collector v. Day, 11 Wallace, at p. 124.

"11902)28 V.L.R. 57.
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Courts by political necessity and a consideration of the evils

which must follow the abuse of power by independent

authorities, and that there was an essential difference

between the American Constitution and any existing Con-

stitution under the Crown of Britain, a difference recognized

by the Privy Council when in The Bank of Toronto v.

Lambe, 12 App. Cas. 575, it refused to apply tlie doctrine of

WCulloch v. Maryland as between the Dominion and the

Provinces of Canada. In the words of the Chief Justice

' The power of disallowance by the Imperial Government of

any legislation by any self-governing State within its

Empire which might be likely to subvert either its own
Constitution or the constitutional existence or authority of

any other such State or of the Imperial Government, or

wliich is calculated to conflict with the interest of the latter,

is regarded by the Privy Council as an all-sufficient safe-

guard against the probability of the happening of the evils

which Chief Justice Marshall desired to guard against,

because no such safety valve existed under the conditions in

which the American union arose and exists."^

Wollaston's Case was determined before the constitution

of the High Court, but an opportunity arose in the first

year of the existence of that Court to review the subject in

a case which placed fairly in issue the applicability of the

American doctrine to the Commonwealth. A Tasmanian

Statute required that ever}'- receipt for sums of money over

£5 and under £50 sliould bear a duty stamp of 2d., and the

question was raised whether this enactment did and could

apply to receipts given in accordance with federal laws by

Commonwealth officers for payments of salary to them. It

was held (reversing the Supreme Court of Tasmania) in

UEniden v. Pedder^ that the operation of such a provision of

1 WollaHton's Case, 28 V.L.R. at p. 387. See also p. 388.

2(1904) 1 C.L.R. 91.
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Stat« law on the acts of Commonwealth officers would inter-i

fere with federal officers in the performance of their official

duties. The Federal Audit Act having required them to give

a receipt, the State law in effijct declared that if they did so,

without paying the State tax, they would commit an offence

for which they were liable to fine, and in default imprison-

ment. The attempt to attach such a condition was in itself

control and interference, and this being so, the Court could

not inquire into the degree or propriety of the interference.

The Court cites at length the pregnant parts of the judg-

ment in M'CuUoch v. Maryland and affirms the principle in

relation to the Commonwealth, both on the ground of its

logical necessity in the case of two governments, each

intended to be independent in its own sphere, and on the

ground that where the Constitution contained provisions

undistinguishable in substance from provisions in the

United States Constitution, which had been judicially

interpreted by the Supreme Court of the United States, it

was a reasonable inference that its framers intended that

like provisions should receive a like interpretation. The

principle in its application to the Commonwealth was

formulated by the Court in the following terms :
—

" When
a State attempts to give to its legislative or executive

authority an operation which if valid would fetter, control,

or interfere with the free exercise of the legislative or

executive power of the Commonwealth, the attempt, unless

expressly autliorized by the Constitution, is to that extent

invalid and inoperative. And this appears to be the true

test to be applied in determining the validity of State laws

and their applicability to federal transactions" (p. 111.)

In the case of the particular Statute under consideration,

it was not necessary to hold that it was invalid, since it

was proper to treat the general words used in the Tas-

manian Act as intended to operate only to the extent of the
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powers of tlie enacting Legislature, and therefore as not

applicable to the matter in question.

It will be observed that in D'Emden v. Pedder the case

might have been disposed of by relying on the conflict

between the Federal Audit Act and the State Taxing Act

—the first imposing conditions intended to be exhaustive on

a federal operation ; the second imposing an additional con-

dition, and therefore inconsistent under sec. 109 of the

Constitution. But the substantive ground of the decision is

the principle of M'Culloclt v. Maryland, which applies

irrespective of such conflict of Statutes. Thus, to take

obvious cases, State Statutes prescribing hours of labour or

declaring public holidays would not be applicable to the

Departments of the Commonwealth Government, though

such Departments were not governed by Commonwealth

Statutes, but were organized wholly by administrative

regulation.

Tlie question of the liability of federal officers to State

income tax in respect of their official salaries had by this

time become a matter of political friction as between the

Commonwealth and States, and the States Governments

continued to demand income tax on the ground that whether

the principle of M'CidlocJi v. Ma.ryland was or was not

applicable in Australia, this immunity of individuals was

not within the American principle as properlj- understood

and applied. Proceedings were taken in Victoria against

Mr. Deakin and Sir William Lyne in respect of their

salaries as Ministers of the Crown and their allowances as

members of the Commonwealtli Parliament, and the Full

Court of Victoria,^ distinguishing the actual mjitter.in issue

from that determined by the High Court in D'Emden v.

Pedder, followed its previous decision in Wollaston's Case.

1(1904)29 V.L.K. 748.
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On" appeal/ the High Court reversed the judgment of the I

Supreme Court of Victoria, re-affirmed the principles enun-

ciated in UEmden v. Pedder, and refused a certificate for

appeal to the Privy Council applied for under sec. 74 of the

Constitution. Subsequently new proceedings were begun

in Victoria, in which the Supreme Court then followed the

decision of the High Court, and an appeal was taken direct

from the State Court to the Privy Council. In Webb v.

Outtrim^ the Privy Council held that there was no analogy

between the United States and Commonwealth Constitutions

which would support the implied restraint upon the State's

powers, and held that the federal officers were liable to

income tax. The final stage of the matter was reached

in Baxter v. Commissioners of Taxation^ and Flint v. V-

Webb.* In these cases the Income Tax Commissioners of

New South Wales and Victoria sought to recover income

i

tax from federal officers residing in those States respectively,

and the main question came to be whether the High Court

was bound to follow the Privj'^ Council decision, a matter

whicli has been considered in relation to the judicial power.

A majority of the Court, consisting of the three original

Justices (Griffith C.J., Barton and O'Connor JJ.) affirmed the

innnunity of federal officers, while Isaacs and Higgins

JJ., Justices recently appointed to the Court, dissented.

All the members of the Court concurred in refusing a

certificate for appeal to the Privy Council ; and on an

application to the Privy Council itself for special leave to

appeal, leave was refused, " the amount at stake being

inconsiderable and the controversy having been closed."^

M 1904) 1 C.L.R. 585.

-(1907) A.C. 81. A criticism of this judgment by the present writer

appeared in '23 Laiu (Quarterly lleview, p. '.M'^.

"(1907)4C.L.R. 1087.

M1907) 4 C.L.R. 1178.

''Ntw South Wales Taxation Commistionem v. Baxter, (1908) A.C. 214.
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This refers to the fact that an Act had been passed by the

Commonwealth Parliament subjecting members of the

Commonwealth Parliament and federal officers to the State

income tax laws under certain conditions. The larger ques-

tion of the applicability of the doctrine of Af'Culloch v.

Maryland to the Commonwealth was, of course, not affected

by this, and the High Court remains in possession of the

field.

The judgment of the majority of the High Court in

Baxter v. Commissioners of Taxation is, first, a vindication

of the principle of M'Gullocli v. Maryland as a logical

necessity of the federal system, and not merely a political

necessity imposed on the Courts of the United States by the

absence of any common superior capable of reconciling the

differences of Federal and State Governments. Differing

from the Privy Council in Webb v. Outtrim, the High Court

insists upon the analogy between the relation of the Gov-

ernments in Australia and in America, and rejects the

notion that the Constitution intended to establish a system

at once so destructive of that self-government to which

Australians were accustomed, and so novel and impractic-

able, as to carry to the Imperial Government complaints by

each Government against the other, founded not on any

excess of power, but on tlie policy involved in the exercise

of the powers of either. Restraint by necessary implication

was quite familiar in the interpretation of British Colonial

Constitutions, and the considerations referred to entirely

outweighed any inference against implication to be drawn

from the various restrictions expressly imposed upon either

Government for particular objects by the Constitution. In

any case the maxim expressuni facit cessare taciturn was " a

valuable servant but a dangerous master."

The doctrine has been adverted to or applied in numerous

cases in Australia, notably in Municipal Council of Sydney
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V. Commonwealth;^ Roberts v. Ahernf The Commxomvealth

V. New Soutii Wales f The Federated Ainalgamated Govern-

ment Railway and Tramway Service Association v. Tlte

New South Wales Railway Trajffic Employes Association *

(the State Railways Servants'Case); The King v. Bargee; and

GomTnonwealth v. M'Kayf The King v. Sutton;^ Attorney-

General for New South Wales v. Collector of Customs} Of

these cases, the most important in this aspect is the State

Raihvays Servants' Case, in which the High Court held

that the doctrine was reciprocal, applying equally to inter-

ference Vy the Commonwealth with State instrumentalities,

and that it was not limited to taxation.

In America, the doctrine of the immunity of instrumen-

talities lias become axiomatic, and the modern cases serve

merely to mark its application and to point to the limits to

its authority. In its application the doctrine has in the

case of federal powers been extended beyond the services

conducted by or on behalf of government itself, to all

operations which are carried on under the authority of the

Federal Government. Of this, the best example is to be

found in the position of inter-State commerce,^ where the

principle of the immunity of instrumentalities has been

most systematically worked out. The principle itself can

hardly be stated more clearly than by the High Court of

Australia in D'Emden v. Pedde7'^ in the passage already

cited :
" When a State attempts to give to its legislative

u C.L.R. 208.

M C.L.R. 406.

»;i C.L.R. 807.

4 C.L.R. 488.

»6C.L.R. 41, 72.

"oC.L.R. 789.

^5 C.L.R. 818.

*See Brown v. Maryland, 12 Wheatoii 419.

•1 C.L.R. 91, at p. 111.
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or executive authority an operation wliicli, if valid, would

fetter, control, or interfere with, the free exercise of the

legislative or executive power of the Commonwealth, the

attempt, unless expressly authorized by the Constitution, is

to that extent invalid and inoperative." A riglit which is

the creature of federal law cannot be made dependent upon

State regulation, so that e.g., no State tax could without the

assent of the Federal Government be levied on the exercise

of patent rights or upon the negotiation of a bill of

exchange.

The application of the principle in favour of the States is

less simple, and less extensive. There it would appear that

the doctrine of exemption is limited to the operations which

are carried on on behalf of the Government itself, including

of course all its local agencies, such as municipalities ;^ and

it does not embrace the protection of private rights

enjoyed by individuals merely because those rights are

created by State and not by Federal law. The implied

restraint must of course be read consistently with the Con-

stitution itself, and that Constitution clearly imports that a

federal authority which may over-ride State laws, may also

over-ride rights which are created by those laws. This

limitation—which hardly appears to require authority

—

was emphatically asserted by the Supreme Court of the

United States in Knowlton v. Mooi'e,^ where it was held

that an inheritance tax was within the power of Congress,

though the right of succession is a privilege conferred by

State law : the burden was not ca»st upon the power of the

State to regulate successions. More striking is the earlier

decision in Veazie Bank v. Fenno^ a case which differs

from MCidloch v. Maryland only in that the banks were

^U.S. V. Bailroad Co., (1873) 17 Wall. 322.

2(1899) 178 U.S. 41 ; see especially, pp. r>8-9.

=^8 Wall. 533, 547.
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chartered by the States and issuing notes under State

authority, and the tax on the note issue was imposed by

the Federal Government: the converse case, therefore, to

whicli the principle might have been deemed immediately

applicable. It was held however that the tax was intra

vires, and the case is the more interesting because the tax

was destructive in its incidence and purpose—" the power

to tax is the power to destroy."

In the United States a distinction has been adopted in

the application of the rule, between functions which are

essentially governmental, and trading or other private

enterprises carried on by the Government. In the case of

South Carolina v. United States} it was held that a federal

tax on liquor saloons applied to saloons carried on by the

State Government, though they existed as a government

monopoly and could only so exist because they were a

means of exercising the police power of the State over a

trade which closely touched the material and moral welfare

of the people. Where a similiar distinction was advanced

in Australia in justification of the attempt of the Common-

wealth to apply its Arbitration Act to State railways, the

Hicrh Court met the argument with the observation that no

rule can be formulated which shall prescribe what functions

the State shall undertake in the supposed exercise of its

duty to promote the well-being of its people ; that the

means of communication, at any rate, were amongst the tirst

and most obvious functions of government, and that, apart

from this, the maintenance and management of railways

were, at the foundation of the Constitution, recognized

functions of government in Australia.^

The case of Veazie Bank v. Fenno, above referred to,

» 199 U.S. 437.

''Federated Amalgamated Government Railway and Tramway Service

Anxociatwn v. Xeto SoiUh Walet Railway Traffic Employes Ansocialion, 4

C.L.R. at pp. 5.38-9.
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depends in part at any rate upon the principle that tlie

doctrine of immunity, being based on necessity, must be

limited by necessity ; and if the effective exercise of some

power committed to the federal authoritj?- would be impaired

by the immunity of the State, even the activities of the

State Government itself in the execution of its functions

may equally with the acts of private individuals be con-

trolled by the federal law. There are some federal powers

which from their nature essentially demand the uniform

observance of the rules which they establish. The Federal

tax on the State note issue was sustained in Veazie Bank v.

Fenno as an essential part of the means chosen .by Congress

to regulate currency ; and " currency " is amongst the power

of the Commonwealtli Parliament mentioned by the High

Court to illustrate the rule in question. Weights and

measures, immigration, quarantine, are other such cases.^ So

in the United States it was held that navigation laws

established by Congress were obligatory upon vessels

employed in the police service of the State f and upon the

same principle laws of the Commonwealth under their

powers over '• lighthouses, lightships, beacons and buoys

"

can recognize no exception of the States from their

operations.

Another illustration of the limitations of the doctrine of

immunity is to be found in the decisions of the High Court

of Australia in The King v. Sutton^ and The Attorney

-

GeneralforNew South Wales v. The Collector of Customs.*' In

those cases it was laid down that as to places and subjects

^Per Griffith C.J. in the State Railway Servants Case, 4 C.L.R. at p.

536 ; and A.-G. for Xew South Wales v. Collector of Customs, 5 C.L.R. at

p. 533.

-Oyster Steamers of Maryland, 31 Fed. Rep. 763 ; Governor Bob>-rl

McLean v. U.S., 35 Fed. Rep. 926.

»(1908) 5 C.L.R. 789.

*(1908) 5 C.L.R. 818.
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which are within the exclusive power of the Commonwealth

the Constitution does not recognize the political character

of the States and State Governments, and that consequently

they are as juristic entities in such places and as to such

subjects bound by Commonwealth legislation in the same

way as are corporations and private persons. In The King

V. Sutton, " a quantity of wire netting which had been pur-

chased in England and imported into the Commonwealth by

the Government of New South Wales was landed at the

tport of Sydney, Without any entry having been made or

[passed, and without the authority of the Customs officers,

fthe defendant, acting under the authority of the Executive

iGovernment of the State, removed the goods from the place

[where they were stored." It was contended that the Customs

\Act did not and could not control importation by State

^Governments; but the Court held that for purposes of

[customs administration, the State Governments are in no

'better position than private persons, and that the Common-

I

wealth laws regulating importation applied to goods the

[property of a State Government as well as to those of

[private persons, and it was quite immaterial whether the

f goods were dutiable or not.

The facts in The Attorney-General for New South Wales

I V. The Collector of Customs,'^ made a stronger case in favour

)f the State Government, for the goods imported, os to

which the Commonwealth claimed customs duty, were steel

rails to be used in the construction of State railways, and

were thus connected with a service which the Court liad

already held to be protected against Commonwealth legis-

lation. It was contended " that the importation of rail-

way material from beyond the Commonwealth is or may
be (as to which the State is the sole judge) necessary

for tlie efficient construction and carrying on of State rail-

^5C.L.R. 818.

El
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ways, and that the imposition of duties of customs upon such

importation is consequently a control of or interference with

a State function" (p. 832)—a contention whicli would, of

course, apply equally to all goods which any State might

think fit to import for the purposes of any of its depart-

ments. In deciding against the contention, the Court

pointed out that the doctrine relied on was a rule of con-

I

struction founded on necessity ; and that if a power con-

Iferred upon the Commonwealtli was of such a nature that

its effective exercise manifestly involved a control of some

operation of a State Government, the doctrine had no appli-

cation to that operation (p. 833). Barton J. pointed out

that the possession of such a right by the States would

enable each of them, by its importations, to defeat that

uniformity of regulation and equality of conditions which it

was the purpose of the Constitution to establish, as well as

to deprive the Commonwealth indefinitely of its revenues

from customs (pp. 834-6) ; and O'Connor J., after declaring

that the Constitution conferred on the Commonwealth the

power of controlling, in all respects, the relations of Australia

with the outside world, said it could not be supposed that

it was intended that this control should be subject to

the exception that it should liave no operation in so far as

State Governments in the exercise of tlieir governmental

functions were concerned. If the power of the Common-

wealth were to be taken as so restricted, then, in regard to

any goods which a State deemed necessary for the carrying

out of its governmental functions, not only would the

importation be free of duty, but the Customs control and

and examination of goods would be at an end, general pro-

hibitions on importation could not be applied, and, on the

same reason, neither quarantine laws nor immigration laws

could be allowed to stand in the way of the State. If the

exercise of Commonwealth power were to be so restricted,

J
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it was difficult to see how Commonwealth control could he

comprehensive and effective, how it could ever frame or

carry out any general policy in respect to the finances, the

industry, the health, or the trade of the whole Common-

wealth. In other words, the power could not be effectively

exercised unless State dealings with countries outside

Australia were within the control of the Commonwealth

(pp. 842-3).

On another ground, also, the Court held that the immunity

did not apply. The State's political power, on the effectua-

tion of which the claim was founded, did not extend beyond

its territory, and could not be invoked as to operations

taking place abroad. The power and the consequent

protection from interference attached to things lawfully

within the territory of the State, but did not require that

things might be brought into the State so as to become a

means or instrumentality.

The case of the A.-G. for KS.W. v. The Collector of

Ciistoms^ illustrates a rule of great importance in the appli-

cation of the doctrine generally. The control which the

Commonwealth could exert over the importation of railway

material would no doubt affect the State Government Rail-

ways, might make the acquisition of rails costly and in

various ways embarrass the conduct of their operations.

But such effect was consequential merely—the result not of

the exercise of power over the instrumentality itself but

over that whicii might enter into it. It is well established

that the doctrine is limited to direct control or interference!

with the instrumentality by the law itself and does notl

extend to mere incidental or consequential effects, though I

these may in fact embarrass action of the other government

or diminish its revenue, or impair the value of rights

arising under a law. Taxation Acts particularly have far-

»5 C.L.R. 818.
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reaching social and economic effects ; in determining their

competence the Courts can consider only the direct operation,

and not mere incidental results. State laws may prohibit the

use of a commodity and thereby diminish the federal revenue

arising from the customs duty on importation or the excise

upon production, yet they are not an invasion of the exclusive

power of the Commonwealth over customs and excise.^

The owner of a valuable patent granted by the Federal

Government may be disappointed of his expectation of profit

by the States refusing to permit the use of the product of

his invention.^ The immunity of inter-State commerce from

State taxation or regulation requires that the State should

not prohibit any person from engaging therein, or require a

licence or impose a tax upon the operations of such com-

merce. It does not require that the inter-State carrier

should enjoy a personal immunity from the laws of the

State, or that his property in the State should be exempt

from State taxation,^ though he will no doubt endeavour to

pass the tax on, so that the tax may ultimately tend to

raise the cost of transit, a matter beyond State control.* " It

is often a diflScult question whether a tax imposed by a

State does in fact invade the domain of the general Govern-

ment or interfere with its operations to such an extent or in

such a manner as to render it unwarranted. It cannot be

that a State tax which remotely affects the efficient exercise

of a federal power is for that reason alone inhibited by the

Constitution. To hold that would be to deny to the States

^Cf. A.-G. of Manitoba v. Manitoba Licence Holders Association, (1902)

A.C. 73.

^Patterson v. Kentucky, 92 U.S. 501.

'^National Bank v. Commonwealth, 9 Wallace 353 ; State Tax on Gross

Rectipts, 15 Wallace 284 ; Union Pacific liailway Co. v. Peniston, 18

Wallace 5.

* Union Pacific Raihvay Co. v. Peniston, 18 Wallace 5 ; and see The King

V. Barger, (1908) 6 C.L.R. at pp. 26-7.
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all power to tax persons or property. Every tax levied by

a State withdraws from the reach of federal taxation a

portion of the property from which it is taken, and to that

extent diminishes the subject upon which federal taxes may
be laid. The States are, and they must ever be, co-existent

with the National Government. Neither may destroy the

other. Hence, the Federal Constitution must receive a \

practical construction. Its limitations and its implied pro-

hibitions must not be extended so far as to destroy the

necessary powers of the States or prevent their efficient

exercise."^

^ Union Pacific Railway Co. v. Penialon, 18 Wallace 29, per Stroog J.
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CHAPTER IV.

THE STATE AS AN AGENT OF THE COMMONWEALTH
GOVERNMENT.

The Commonwealth has the completest power of providing

for the execution of its powers. It is not dependent on the

States, and in general it may not require the organs of State

Governments to act as its agents or instruments. These

have their own functions to fulfil, and the admission of a

paramount power in the Commonwealth Government to

cast upon State organs the execution of Commonwealth

objects without the consent of the State would be in the end

to destroy the independence of the States. A Government

whose arrangements were constantly liable to dislocation by

new burdens being cast upon its officers by a paramount

power would become a mere subordinate authority.

In the United States this has been determined in the case

of the executive officers of the State in a peculiarly striking-

way. The Constitution required the surrender of fugitive

criminals on the demand of the executive authority of the

State from which the criminal came ; and Congress under a

power to frame laws to carry this provision into effect,

passed an Act declaring that it should be the duty of the

executive authority of the State to arrest and deliver up the

fugitive. On application for a niandamus to the Governor

i
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of Ohio to perform this statutory and ministerial duty, the

Supreme Court held that "the Federal Government under

the Constitution had no power to impose on a State officer

as such any duty whatever and compel him to perform it

;

for if it possessed this power it might overload the officer

with duties which would fill up all his time and disable him

from performing his obligations to the State and impose on

him duties of a character imcompatible with the rank and

dignity to which he was elevated by the State."^

In the Commonwealth Constitution, sec. 12, the Governor

of a State is made the authority for issuing writs for

Senate elections, and in The King v. The Governor of

the State of South Australia^ an application was made to

the High Court for a mandamus to compel the issue of a

writ. The Court held that the duty imposed by the Con-

stitution on the State Governor was not imposed upon him

as an officer of the Commonwealth and did not make him

an officer of the Commonwealth. It was imposed upon him

as the constitutional head of the State, and as part of the

duty owed by him to the State and the Crown, a duty of

imperfect obligation resting upon political sanctions and not

enforceable by the Courts. " The States are not subordinate

to the Commonwealth, and the Commonwealth Courts can-

not command the Constitutional Head of a State to do in

that capacity an act which is primarily a State function,"

(p. 1511).

But these rules are of course rules of interpretation, and

where the Constitution clearly makes the States the instru-

ments for accomplishing federal purposes and commits to

the Commonwealth Parliament the power of making this

provision effective, the State authorities must submit to

* Kentucky v. Denison, 24 Howard 66, 107-8. Cf. Prigg v. Pennaylvania,

16 Peters at pp. 615-616.

"(lOOTjiC.L.R. 1497.
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'

federal control. In one case at any rate such express pro-

vision is made by the Constitution. Sec. 120 declares that

" every State shall make provision for th^ detention in its

prisons of persons accused or convicted of crimes against the

laws of the Commonwealth and for the punishment of

persons convicted of such offences, and the Parliament of

the Commonwealth may make laivs to give effect to this

provision}

The Federal Government, in determining on the instru-

ments for executing its laws, can no doubt select the officers

of the States, and if the State consent or do not object, no

constitutional objection arises. This is affirmed in the

United States in the case of Kentucky v. Dennison f and

in the United States v. Jones^ the Supreme Court says

:

" That Government {i.e., the United States) can create all

the officers and tribunals required for the exercise of its

powers. Upon this point there can be no question : Kohl v.

U.S. 91 U.S. 367. Yet from the time of its establishment

that Government has been in the habit of using, with the

consent of the States, their officers, tribunals and institutions

as its agents. Their use has not been deemed violative of

any principle or as in any manner derogating from the

sovereign authority of the Federal Government ; but as a,

matter of convenience and as tending to great saving of

expense." Of this power of co-operation with the States

the Commonwealth has in numerous cases availed itself.*

The question of the legality of delegating to the States

*Cf. the provisions of the 14th Amendment to the U.S. Constitution, and

Ex parte Virginia, 100 U.S. 339, where it was held that as the constitutional

prohibition was addressed only to governmental action by the States, the

auxiliary power of Congress necessarily extended to State officers as such.

^24 How. 66.

"109 U.S. 513, at p. 519.

*E.g., See the Memorandum of the Attorney -General on a Commonwealth
Bureau of Agriculture (No. 194 of 1908).
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Parliaments powers vested by the Constitution in the Com-

monwealth Parliament is less simple ; but from the fact that

the grant of power by the Constitution to the Common-

wealth Parliament is in general not an exclusive but merely

a paramount grant, it is not likely to be of great practical

importance.

Of Canada it has been said that " in any case where in

the distribution of powers by the British North America

Act certain powers are assigned to the legislative authority

of the Dominion Parliament, it is not competent for that

body to delegate its powers to the local Legislature, so as

by an absolute grant of discretionary power to enable the

local authority to deal with the matter itself."^ In the

United States, doctrine is opposed to delegation generally,

and it ha9 been expressly laid down that " Congress cannot

transfer legislative power to a State nor sanction a State

law in violation of the Constitution."^ On the other hand,

it is settled, first, that Congress may extend and apply to

federal matters the present and prospective laws made by

the States upon subjects within the scope of State power;^

secondly, that in that class of case where the silence of

Congress is treated as an indication that State laws shall

not attach to the matter. Congress may declare its will that

the State laws shall operate and that such a declaration is

intra vires}

As was pointed out by Marshall C.J. in Wayinan v.

Southard,^ the adoption of State laws may often be pecu-

liarly convenient in matters of detail—the application of

the established machinery of the State may be the best

'Todd, '2nd ed., p. 570.

"In re Rahrer, (1890) 140 U.S. 545, at p. 560.

"Oibbons v. Ogden, (1824) 9 Wheaton 1 ; Wayman v. Southard, (1825) 10

Wheaton 1, 47-8. The like has been decided in Canada : Lefroy, p. 694.

*In re Rahrer, 140 U.S. 645.

"10 Wheaton, at p. 43.
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means of meeting local conditions, and it may avoid the

intricacy and cost of separate federal administration. In

the Commonwealth High Court Procedure Act 1903 and

the Judiciary Act 1903 there are numerous cases of the

application of State laws to federal judicature.^

The second doctrine may be illustrated from the com-

merce power and the rule wOiich exempts the instrument-

alities of one government from interference by the other.

The American decisions upon the relations of Congress and

the States in matters of foreign and inter-State commerce

present a greater divergence of theory than is to be found

in any other part of American Constitutional Law; but this,

at any rate, has been settled—that the authority and recog-

nition of Congress may make operative thereon legislation

of the States which, but for that sanction, would have no

effect. This is justified on the ground that the restriction

upon State action comes not from any withdrawal of the

subject from the States by the Constitution, as by the estab-

lishment of an exclusive power in Congress, but merely

because the national character of the subject requires that

the absence of any enactment by Congress should be treated

as an indication of the will of that body that commerce

should be free. But Congress is perfectly competent to

will otherwise, and if it expresses its will with sufficient

clearness, the barrier to the operation of the State laws is

removed. These State laws were never ultra vires in the

proper sense ; they were simply prevented from operation

by the implied and constructive expression of the para-

mount will.^

Whatever doubts may arise in Australia as to the applica-

tion of these doctrines by reason of the terms of sec. 92,

^High Court Procedure Act 1903, sees. 15, IS, 26, 28, 29 ; Judiciary Act

1903, sees. 68, 79.

-In re L'ahrer, (1890) 140 U.S. 545, at pp. 561, 563, 565.
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which bind the Commonwealth and State, the position in

regard to instrumentalities seems to be the same in Australia

as in America. Where the Government establishes agencies

and instrumentalities for effectuating its purposes, it thereby

impliedly declares its intention that they shall be free of

all interference by other authority. But it may declare its

will that they shall be submitted to the other authority,

and if it does so, that will be valid, not as conferring new

powers upon the other Government, but as removing a

barrier to the operation of existing powers.^

We may reasonably conclude that tlie Commonwealth

Parliament may, as in the Jiuiiciary and High Court Pro-

cedure Acts, adopt and apply to federal matters laws made

by the States in virtue of their inherent powers ; and as in

the Gominonwealth Salaries Act 1907, remove any barrier

to the operation of State laws which is set up by its own

will. Whether it may go further and invest the State

Parliament de novo in any matter with legislative power is

doubtful. The only case in which such a question can arise

is where the power of the Commonwealth Parliament is an

exclusive power, and there is force in the argument that the

Constitution by making the power of the Commonwealth

Parliament exclusive instead of simply giving it a para-

mount operation, did intend to exclude the State Parliament

entirely from the field ; and there is no question that the

Commonwealth Parliament could not authorize action by a

State in any matter from which tlie State is prohibited by

the Constitution ; e.g., it could not authorize it to coin money

^Van Allen v. The Assessors, .3,Wallace 574 ; Aiistin v. The Aldermen, 7
Wallace 699 ; Owensboro' National Bank v. Oivenshoro', (l&QS) 173 U.S. 664 ;

Home Savings Bank v. des Moine", (1906) 205 U.S. 503: State control of

federal instrumentalities. See the Debutes on the Bill to enable the States to

tux salaries of Commonwealth public servants. P.D. (1907), pp. 3866 et aeq. ;

and see Baxter v. Commissioners of Taxation, (1907) 4 C.L.R., at p. 1133
;

and Flint v. Webb, (1907) 4 C.L.R., at p. 1187.
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in defiance of sec. 115. Again there are some matters in

which the Constitution expressly or inferentially requires

uniformity in federal legislation, e.g., the imposition of

duties of customs and excise, uniformity of bounties (sec. 51

(iii.) ) absence of discrimination in taxation (sec. 51 (ii.)

)

and of preference in trade, commerce and revenue (sec. 99),

coinage (sees. 51 and 115). But there may well be cases in

which the interests of the Commonwealth may require that

differing rules should be applied to conditions differing in

the several parts of the Commonwealth, e.g., the regulation

of the telegraph or telephone administrative services which

belong exclusively to the Commonwealth Parliament (sees.

69 and 52). These conditions would best be provided for

by some authority with local knowledge. The Common-

wealth Parliament could no doubt commit a wide discretion

to its departmental authorities in the State or district. But

it may not be limited to such authorities. It might consider

that the State Executive or the State Parliament was the

fittest authority to exercise the power; and as has been

pointed out^ the distinction between delegation of legislative

power and the adoption of present and future laws of the

States is a very fine one.

^Lefroy, Legislative Poiverin Canada, p. 694.
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PART VIIL-THE SUBJECTS OF THE

POWER OF THE COMMONWEALTH.

CHAPTER I.

THE SUBJECTS OF THE LEGISLATIVE POWER OF

THE COMMONWEALTH PARLIAMENT.

The Constitution grants powers to the Commonwealth

Parliament over subjects by way of simple enumeration

without any attempt at classification. But the character

and extent of authority, the conditions under which it

arises, and its etfoct in relation to the powers of the States,

are not uniform and vary according to the subject. It may
be useful to call attention to certain differences which do in

substance establish more than one classification of powers.

The Constitution, by declaring that certain powers shall

belong exclusively to the Commonwealth Parliament (sec.

52), establishes the distinction between those powers which

are exclusive and those which are not. But it has been well

pointed out by Mr. Justice Inglis Clark ^ that, thus regarded,

the powers of the Commonwealth Parliament really fall

into three categories, the first embracing all matters placed

by the Constitution under the exclusive power ; the second

^Australian ComtiCiUioiiol Law, 2nd ed., p. 73.
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embracing tliose matters over which the power of the

Commonwealth Parliament operates by way of paramount

legislation merely, over-riding any exercise by the State of

its own power (sec. 109) ; and the third embracing matters

" in respect of which the Parliament of the Commonwealth

and the Parliaments of the States have concurrent and

independent jurisdictions." These last are the only powers

which are truly " concurrent," though that term is popularly

used in Australia as in America to describe all powers which

are not exclusive. The most obvious but by no means the

only instance is the power over " Taxation," which does not

import any control by the Commonwealth over the powers

of taxation exercised by the States for State purposes;^ the

power is one exercised independently by each Government

for its own purposes.

In the next place, an examination of the subjects enumer-

ated in sec. 51 discloses that some of them are primarily

matters of public administration and service, to which the

legislative power is ancillary, a means of defining the execu-

tive powers and effectuating their use. Instances of these

matters are to be found in the postal, telegraphic, and tele-

phone services, defence, lighthouses, &c., customs, quarantine,

astronomical and meteorological observations, census and

statistics, external affairs. The essentially administrative

character of this class of matters is shown by the fact that,

under sec. 69, in the case of the most important of them, the

administrative departments of the States are transferred to

the Commonwealth, and the legislative power of the Com-

monwealth relating thereto is made exclusive (sec. 52).

On the other hand, others of the enumerated powers are

primarily matters of legislation, involving generally and

^E.(j. see Municipal Council of Sydney v. Commonwealth, 1 C.L.R. at

p. 232, where the Commonwealth power is described by Griffitli C.J. as

" federal taxation for federal purposes."
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normally the establishment of rights, the imposition of

duties, and the regulation of the conduct of citizens. In

this class of case it is the executive power which is auxiliary,

and the enforcement of the law will mainly be sought in

the course of the administration of justice. Illustrations of

such matters may be found in the power to make laws as to

trade and commerce with other countries and amongst the

States ; banking ; insurance ; copyrights, patents of inven-

tions and designs, and trade-marks ; bills of exchange and

promissory notes ; bankruptcy and insolvency ; the influx

of criminals. In a third class of case, the primary object of

the power appears to be the expenditure of money upon

certain purposes or services. The most obvious examples

of this are ' Bounties on the production and export of

goods," and " Invalid and old age pensions." But " The

acquinition with the consent of a State of any railways of

the State," and " Railway construction and extension in

any State with the consent of that State," may probably be

referred to the same head. In other cases, the legislative

and administrative nature of the matter is more evenly

balanced.

The distinctions here adverted to are not without prac-

tical importance, when it is remembered that the nature

and object of particular powers is a principal element to be

taken into consideration in determiningr the meaning and

extent of the grant.^

*For example, there may often be a question as to the inference to be

drawn from the enumeration of some matter which would />rimd facie be
included in a more general power also enumerated. Thus, " quarantine,"

as ordinarily understood, would i)e included in the commerce power and in

the United States belongs to Congress simply as being so included. In the

Australian Commonwealtli it is expresslj' granted to the Parliament, whence
the inference migiit bo drawn that it is used in a sense whicli would em-
brace matters lying outside the commerce power, or that that power itself

must receive a limited construction. But the true reason for the special

mention of quarantine appears to be its essentially administrative character

and tiie intention tiuit the State department should be transferred to the

Commonwealth (sec. 09).
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A convenient grouping of powers of the Commonwealth

Parliament is according as they are direct or indirect, i.e.,

can be exercised by the Parliament of its own authority

under the Constitution, or can be exercised only with the

consent or after grant by a State Parliament. A third

heading may be made for those powers which are not sub-

stantive, but are incidental merely, or appear to be inserted

ex cautela.

Direct Powers.

A.

—

Administrative Services transfei'red to the Common-

wealth.

The first group of matters demanding attention is that

relating to subjects wherein the administrative departments

of the States are or may be transferred to the Common-

wealth by sec. 69. Over matters relating to any department

so transferred the power of the Commonwealth Parliament

is exclusive (sec. 52 (ii.) ).

1. Defence.

Sec. 51 contains two articles dealing immediately with

this matter.

(vi.) The naval and military defence of the Common-

wealth, and of the several States, and the control of the

forces to execute and maintain the laws of the Common-

wealth.

(xxxii.) The control of the railways with respect to

transport for the naval and military purposes of the

Commonwealth.

By sec. 114 a State may not without the consent of the

Commonwealth raise or maintain any military force, and

by sec. 119 the Commonwealth shall protect every State

against invasion and on the application of the Executive

Government of the State against domestic violence.

2.. Posts, Telegraphs, and Telephones. Sec. 51 (v.).
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Tliese subjects are submitted to the control of the Com-

monwealth, not merely for foreign and inter-State, but also

intra-State purposes. They were transferred on 1st March,

1901.

3. Lighthouses, Lightships, Beacons, and Buoys. Sec. 51

(vii.).

4. Quarantine. Sec. 51 (i.^.).

The Quarantine Act 1908 passed by the Commonwealth

ParHament is noteworthy in two respects : first, that it does

not contemplate any immediate transfer of the Quarantine

Departments of the States to tlie Commonwealth, but rather

the co-operation of the Commonwealth and State authori-

ties ; secondly, that it extends far beyond the scope of the

State Quarantine Departments in embracing measures for

the isolation and stamping out of diseases of persons,

animals, or plants, whether introduced into or breaking out

in any part of tlie Commonwealth.

5. The State Departments of Customs and Excise became

transferred to the Commonwealth immediately on its estab-

lishment (sec. 69), and thereupon the Commonwealth legis-

lative power in relation thereto became exclusive. Under

sec. 90, on tlie imposition of uniform duties of customs, the

power of the Parliament to impose duties of customs and

excise became exclusive. Otherwise the power over customs

and excise is not the subject of specific grant, but falls

under the general power of Taxation (sec. 51 (ii.) ), where it

will be treated, or of Trade and Commerce.

B.

—

Miscellaneous Services.

Under this head may be placed certain services, the very

nature or the efiective operation of which depends upon the

exercise of governmental authority.

1. Currency, coinage and legal tender. Sec. 51 (xii.)

The jus cudendoi monetae is everywhere recognized as one

of the prerogatives of government. The words " and legal

Vr
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tender " exclude the doubt entertained in tlie United States

as to whether Congress could, under a power to " coin

money," make paper legal tender.^ It is further fortified,

in the case of the Commonwealth, by the fact that by sec,

51 (xiii.) the power with respect to " banking " extends to

" the issue of paper money." These powers must be read in

conjunction with sec. 115, whereby " A State shall not coin

money, nor make anything but gold and silver a legal

tender in payment of debts."

2. Weights and Measures. Sec. 51 (xv.).

This is another prerogative power, which sufficiently

explains itself.

3, Astronomical and Meteorological Observations. Sec.

51 (viii.).

4. Census and Statistics. Sec. 51 (xi.).

This case is an illustration of the " concurrent and inde-

pendent " legislative powers already spoken of. The Com-

monwealth is given full power to provide for these services;

but any provision wliich may be made does not legally

supersede, and may exist concurrently with, the provision

made by the States.

5, Conciliation and Arbitration for the prevention and

settlement of industrial disputes extending beyond the

limits of any one State. Sec. 51 (xxxv.).

It may be assumed that this includes the power to make

compulsory the submission of disputes and to enforce awards.

For the rest, what is most noteworthy about the subject ia

its careful restriction. What is committed is inerel}^ a par-

ticular mode of dealing witli industrial disputes ; and it has

yet to be determined whether the imposition of a " common

rule," as well as the very extensive objects and machinery

of the Coinmomcealth Conciliation and Arbitration Act

^See Cooley, Constitutional Law, p. 91 ; and the Legal Tender Cases, 12

Wall. 467.
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1904, suggested by the enactments of Parliaments which are

not under any limitation of means, are truly incidental to

" conciliation and arbitration." What is the force of " pre-

vention," and what is a " dispute extending beyond the

limits of any one State" were much discussed in Parliament

during the passage of the Bill.^ The questions wliat is an

" industrial dispute " and what a dispute " extending beyond

the limits of any one State" resolve tliemselves so much

into inferences to be drawn from facts which may present

infinite variation, that it is impossible to answer them in

general. Further, the form in which the most important

cases have come before the High Court, and the differences

of opinion indicated by tlie members of the Court, make

it peculiarly difficult to state the results of those cases with

certainty.

In the Railway Serva'ids' Case,^ arguments were ad-

dressed to the Court on tlie question of disputes extending

beyond the limits of any one State ; but in the circum-

stances of that case the Court considered it unnecessary to

express any opinion on the point (p. 539). In the Jum-

bunna Coal 3Iine v. The Victorian Coal Miners' Associa-

tion,^ it was held tliat the incorporation and registration

of associations of employers and employed under tlie Act

were valid as incidental to the power to make laws with

respect to arbitration, tliough doubts were expressed as to

whether all the purposes to which under the Act such

incorporation may extend, were valid.'' In the same case it

^Parliamentary Debates 1903-4 pasfiVn. See especially P.U. 1903, pp.

318:5, .3190, .3381, 3467, 4140-1, 4738; and P.D. 1901, pp. 2-259-60, 2261,

2263, 2206, 2347, 23."y2, 2478-9.

The Ftde.rated Amalgamated Govermntnt Railway and Tramway Service

AsHociation v. The New South Wales Railway Traffic Emjiloyc* Aaxocialion,

(1906) 4 C.L.R. 488, at pp. 499, 505, 610-512.

"(igoS) 6 C.L.R. 309.

*S.C. p. 337 (e.f/. holding land).
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was also held that an association is competent to register,

though it consists exclusively of persons engaged in indus-

try in one State, and in the employment of persons whose

business is confined to a single State. This ruling negatives

the view that the Constitution requires the condition that

the disputants, employers and employed, shall be engaged in

more than one State, as where there are through contracts

by sea and land from State to State, or where seamen are

engaged in inter-State navigation ;^ it is recognized that

there may be circumstances in which a body of employes

engaged in coal mining in Victoria, in the emplo^'ment of a

company whose operations are carried on solely in Victoria,

would be parties to a dispute extending beyond the limits

of one State.^ What these circumstances are the case does

not determine, but is was assumed that " common cause."

made by a combination of employers on the one hand and

of employes on tlie other, would fulfil the condition ;^ and it

is clear that the combination need not be a permanent com-

bination.* Whether it is essential that there should be a

combination on both sides was considered in the Wood-

workers' Case,^ and in that case a majority of the Court

(O'Connor, Isaacs, and Higgins JJ.) held that there might

be a case within the Constitution where the employes in

different States combined to make demands on employers

who were not combined. O'Connor J. reiterated the general

statement made by him in the Juvibunna Case as to

the nature of an industrial dispute extending beyond

the limits of any one State :

—
'" If all the workmen of an

employer in a particular trade take concerted action in

^Cf. Isaacs J., at p. 372.

*Per Griffith C.J., at p. 340 ; O'Connor J., at p. 354.

*See Isaacs J., at p. 372 ; Barton J., at p. 342.

*Griffith C. J., at p. 332 ; O'Connor J., at p. 352.

^ Fi'iierated Sawmiller'i Association v. James Moore, (1909) C.L.K. ; 15

A.L.R. 374.

J
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deraandinp: and endeavouring to enforce from him some

alterations in their conditions of employment, there is an

industrial dispute. If all the workers throughout the State

in the same trade unite in the making and endeavouring to

enforce the same demand from their respective employers,

there is an industrial dispute involving the whole trade

throughout the State. If the workers so united obtain the

co-operation of their fellow workers in the same trade in

another State in such a way that the combined workers in

both States take concerted action against their respective

employers in both States for the making and enforcing the

same demands, there is an industrial dispute extending

beyond the limits of one State." ^ There might thus be a

case within the Constitution when employes combined to

make and enforce a claim against employers who were not

combined. But it was not decided that a dispute came

within the Constitution by the mere fact that the employes

had combined; and the Chief Justice- and O'Connor J.^ held

that if the only evidence that a dispute extended beyond

the limits of a State were that the employes had combined

to make demands which employers acting without com-

bination had refused, the case would not fall within the

Constitution—it would not be a "real dispute." There

must then apparently be something in the relation of the

parties or the conditions of the industry to make the dis-

»15 A.L.R. at p. 386. The Jumbwrma Case, 6 C.L.R. at p. 352.

"15 A.L.R. at pp. 381, .382-3.

"S.C, at p. 387. Accorditiff to the report in The Times, July 28th, 1909,

the judgments of the House of Lords in the case of Conway v. Wade con-

sider some questions similar to those in the Australian cases. The questiou

tliere was whether the conduct which was the subject-matter of the action

was in contemplation or furtherance of a trade dispute within the T'rade

DUpules Act 1906. The Lord Chancellor points out that " a mere personal

quarrel, or grumbling or agitation M'ill not suffice. It must be something
fairly definite and of real substance." It will be noticed that in the judgment
of O'Connor J. in the Woodworkers' Case, 15 A.L.R. at pp. 385-6, he treats

" trade dispute " and " industrial dispute " as identical in meaning.
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pute one wliich extends to another State. Such a condition

is found in the Broken Hill Case} where the Broken Hill

Proprietary Company was mining and treating ores in New
South Wales and treating ores mined in New South Wales

in South Australia ; and it was proved that not merely were

the operations of the Company' thus connected with each

other, but the wages of the men in the two States had

always borne a proportionate relation to each other, rising

and falling together, and that the Company had recognized

the connection between the industrial conditions of the two

places in the present dispute. In all cases there must be

some real community of interest, as distinguished from mei'e

sympathetic action;- there must be unity in the subject-

matter of the dispute— that is, the same sort of thing must

be demanded (wages, hours, &c.), though it is not necessary

that the same wages, the same hours, &c., should be de-

manded in each case f and tliere must be some community of

action. In the opinion of the Chief Justice, a " dispute " is

not created by mere demand and refusal ; there must be

some element of persistency', and the dispute must be one

which is likely, if not adjusted, to endanger industrial

peace.* An " industrial dispute " involves the idea of

numbers,-^ and this has been expanded to the view that it

is the " industry " and its possible dislocation which is the

central figure in the determination of the problem of juris-

diction.
"

' An industrial dispute' under the Act, and within

the constitutional power, is a dispute in some ' industry.'

^ The Kiug v. The Commonwfallh Court of Conciliation and Arbitration,

(1909) 15 A.L.R. 416.

*The Jumbunna Cane, 6 C.L.R. at p. 342 (Barton J.) and the Wooihcorkers'

Case, per GiitEth C.J., 15 A.L.R. at p. 381.

"The Woodvorhers' Case, 15 A.L.R., per Griffith C.J., at pp. 381, 3S3,

O'Connor J., at pp. 386-387.

*The Woodicorkerf' Case, 15 A.L.R. at p. 380.

^The Jiimbnntia Case, 6 C.L.R. at p. 3.32 (Griffith C. J.), p. 341 (Barton J.) ;

see also the Woodwoi-kers' Case, 15 A.L.R. at pp. 380 (Griffith C.J.) and 386

(O'Connor J.).
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It may be between employers and employes, or employes

and employes, as for instance the well-known demarcation

disputes in the shipping trade. It must, of course, have

reference to industrial conditions. The connecting link is

the industry, and not the particular contract of employment

between specific employers and specific employes. The

Constitution and the Act alike look to a dispute that

dislocates or may dislocate a particular industry—the

extent of dislocation being immaterial ; but the governing

idea is primarily the preservation of peace in the industry

generally, and its uninterrupted progress, and not the settle-

ment of individual quarrels as such."^ Thus, in the opinion

of Isaacs J., organization of parties is immaterial ; the public

inconvenience—the dislocation and interruption of ordinary

relations—is the same whether there is the most elaborate

organization or none ; and the purpose of the Con.stitution

is to remove this inconvenience by restoring and preserving

peace in the industry. This consideration appears important

in its bearing upon the validity of the " common rule."

As to this point it is to be noticed that the Constitution

does not confine the power to cases in which a single

industry is concerned, a single dispute may include more

than one industry.-

The fact that the power under the Constitution is directed

to " prevention " as well as " settlement " of disputes, has

caused difficulty, and has encouraged some extreme opinions

as to the extent of the power. In the Juvihunna Case it

was " suggested but not pressed that the settlement by

arbitration of an intra-State dispute might be a means of

preventing the extension of the dispute beyond the limits of

the State." As the Chief Justice observes, " this contention

»Tlie Jmnbunna Case, 6 C.L.ll. at p. 372-3.

»Thc Broken Hill Case, (1909) 15 A.L.R. 416 ; the Woodworktra' Case, 15

A.L.U., at p. 381.
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would involve the consequence that any domestic industrial

dispute whatever would fall within the power, since it

might possibly under some circumstances extend beyond

the State—a consequence inconsistent with the retention by

the States of the exclusive power to deal with the regula-

tion of thsir own internal trade, and which would give no

effectual meaning to the words ' extending beyond the

limits of any one State '
"

(p. 334).

The very important question of the relations of the

Arbitration Court to the industrial laws and authorities of

the States was considered in the Woodivorkers Chse. The

question aiises in two ways, as affecting the federal juris-

diction and as affecting the operation of the award. Where

wages or other industrial conditions had been adjusted by

State Wages Boards or arbitration awards, or industrial

agreements registered under the State laws and having the

force of awards, and either party was dissatisfied therewith,

could there be a "dispute" of which the Federal Court could

take cognizance, and if it did, would its award over-ride

those conditions? The Chief Justice is clear that a dispute

must be one which the parties were capable of settling by

agreement,^ the Court was not competent to entertain claims

which were against the law itself; and any award of the

Court, consistently with the notion of " arbitration," must

be in accordance with and not contrary to law, including

therein the law of the State governing the matter.- O'Connor

J. holds that a real dispute may exist though the demands

are inconsistent with the law, but agrees that in the exer-

cise of jurisdiction, the Federal Arbitration Court must

administer the law.^ It could set aside mere contractual

lAtp. ,S80.

-At p. 382.

"At pp. 388-9.
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rights of parties and State arbitration awards,^ but it would

be bound by State laws generally, or State regulations

having the force of law, such as the determinations of

Wages Boards, subordinative legislative authorities of the

State, though (the learned Judge added) it was not easy to

see how any conflict could arise between scales of minimum

wages.2 Isaacs and Higgins JJ. held that the jurisdiction

and the award alike were independent of State laws.

Agreeing with O'Connor J. that there might be a real dis-

pute as to some matter governed by State law, they held

that the Court's jurisdiction once called into operation waS

as free from the interference of the State as any other

power of the Commonwealth. Isaacs J. compares it witli

the commerce power which, though it applies only to extra-

State commerce, is plenary over that commerce, and over-

rides legislative, executive or judicial interference by the

States.^ The claim was nothing less than that State legis-

lation within the limits of the State power should oust

[Federal legislation validly passed under a Federal legislative

power. The learned Justice adds—"To my mind, such a

I

contention is in absolute and hopeless contradiction to the

1 plainest words of the Imperial Parliament, [i.e., see sec. V.

'of the Constitution Act and sec. 9 of the Constitution] and if

' it be correct, then there is practically no Federal Constitu-

tion at all. The Commonwealth in that case would only

! legislate upon sufferance. A few exclusive powers would

[remain, but even then only so far as the enactments did not

I
cross State Statutes."

The difference between their Honours appears to come

[back to the incidents and implications arising from " con-

[ciliation and arbitration." Are they limited to a power to

•Griffith C.J. agrees (p. 384).'

'At p. .S89.

* "At p. 392.
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establish a Court, to define its constitution and (within the

limits of the sub-section) jurisdiction, to furnish its pro-

cedure and the means for enforcing its awards ? Or do

they extend to a power of giving to the Court the substan-

tive law whicli it is to administer in its jurisdiction ? In

either case the awards of the Court must conform to law.

But, in the first case, the substantive law applicable would

be that of the State ; in the second, that of the Common-

wealth. In either case, again, there might be no authorita-

tive declaration of law governing tlie matter before the

Court, in which case, familiar enough in the experience of

Courts, the Court would exercise its own judgment in the

matter.

C. Invalid and old-age pensions. Sec. 51 (xxiii.).

This is primarily a power to grant such pensions from

the Commonwealth funds, to declare the persons to whom,

and the conditions upon which, they shall be payable. Tlie

history of the subject makes it clear, for instance, that it

does not extend to the provision or control of pensions from

other sources, whether from the States, from benefit

societies, or from employers or elsewliere. Considered in

its relations to the powers of the States, the power is " con-

current and independent." Practically, however. Common-

wealth pensions supersede State pensions, and result in the

transfer of an important service to the Commonwealth.
" Invalid and old-age pensions " can, no doubt, be dealt with

more effectively by the Commonwealth than by the State

Parliament. If a State is not to be burdened with pen-

sioners wlio have resorted to it merely for the pension, it

must require a considerable term of residence within its

limits as one of the (qualifying conditions. But with the

migratory habits of the Australian people such a require-

ment necessarily excludes from the benefit of the pension

large numbers of persons who have lived in various parts of

4
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the Commonwealth. The Commonwealth Parliament, actinor

for the whole, can deal with the subject on the basis of resi-

dence in tlie Commonwealth, without regard to changes from

one part to another.

7. Copyriglits, patents of designs and inventions, and

trade-marks. Sec. 51 (xviii.).

This is a subject, or group of subjects, which it is not easy

to classify. From one point of view, it is merely a branch

of the law of property. But from another, it is—at least in

the case of patents and trade-marks—in the nature of a

privilege restricting the common rights of other subjects,

and, as such, depending in a peculiar way upon the creation

^and grant of the State.^ It is therefore a matter of minute

legislative regulation, and of considerable administrative

arrangement. The Commonwealth Parliament has exer-

cised its powers under each of the heads in the group by

means of the Copyright Act 1905, the Patents Acts 1903

and 190G, and the Trade Marks Act 1905.

The powers contained in article xviii. are not exclusive

;

but the enactment of uniform laws on the subjects for the

whole Commonwealth might well be regarded as a law for

each and every part thereof, so as to exclude the grant of

mere local rights in copyrights, patents and trade marks for

the several States. Whether this would or would not

arise by mere implication, it cannot be doubted that the

Commonwealth has the power to make the field its own and

to declare that no grant but its own shall establish, and no

machinery but its own control, the peculiar class of rights

here in question. Accordingly, the Commonwealth legisla-

tion limits the operation of State laws to rights existing at

the time of the commencement of the Commonwealth Acts,

and the Patents Act, sec. 8, expressly declares that no new

^Forsoiueof the leRiil oonsequenoes of this, see Poller v. Broktn J/ill

Proprktary Co., (1906) ;} C.L.K. 479.
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application for a patent shall be made under State laws.

The Acts also provide for the transfer of the State adminis-

tration to the Commonwealth, with all records.

Singularly enough, the group has, both in Canada and

in Australia, furnished a subject for constitutional con-

troversies of the utmost importance. In the Commonwealth,

the Trade Marks Act 190.5 contained tAvo provisions (Parts

VII. and VIII.) which provoked a severe political struggle,

and raised questions of much constitutional difficulty. Part

VII. " Workers' Trade Mark " enables individual Australian

workers, or associations of workers, to register a mark

indicating that the goods to which it is applied are the

exclusive production of the individual or association ; while

Part VIII. provides for a Commonwealth Trade Mark con-

sisting of a distinctive device or label bearing the words

" Australian Labour Conditions," which may be applied to

goods included in a resolution of both Houses of Parliament

that, in their opinion, the conditions as to the remuneration

of labour in connection with the manufacture thereof are

fair and reasonable.

In Attorney-General for New South Wales v. Brewery

Employes Union} the High Court decided against the

validity of Part VII. of the Act. The arguments and judg-

ments in the case have been already considered.-

c.

—

External Matters.

1. External Affairs. Sec 51 (xxix.).

This is perhaps of all the powers of the Commonwealth

Parliament, that which is the least capable of definition.

The most important external matters which have engaged

Australian attention are with a few exceptions, subjects

of specific enumeration ; and the " external afifairs " of the

M1908)6C.L.R. 469.

-At pp. 371 et seq.
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Commonwealth, like the foreign affairs of the Empire, are

primarily matters of negotiation and administrative policy

rather than of legislation. So far however as the conduct

of external affairs may require the co-operation of the legis-

lative power, the authority of the Parliament extends. The

question how far International Law is a part of the law of

the land is a complex one to which no single answer can be

given ;i but at any rate, in very many cases, legislation may
be necessary to give effect to international obligations, or to

assert international rights. So far as the exercise of such a

power is consistent with the unity of tlie Empire, and the

responsibility of the Imperial Government in respect to

foreign affairs—a matter which may give rise to trouble

liereafter, notwithstanding the King's power of disallowance

—the Commonwealth Parliament would appear to have

power to make provision.^

The enactment of laws for the execution of treaties made

by the Imperial Government affecting the Commonwealth

or to which the Commonwealth has adhered, or made by the

Commonwealth itself under such powers as the Imperial

Government may commit to it, is perhaps the most obvious

subject for the operation of the power.^ Extradition

between the Commonwealth and foreign countries or the

Commonwealth and other parts of the Empire is probably

another such matter.*

The power to give effect to international arrangements

must, it would seem, be limited to matters which in se con-

*See for an examination of the question an article by Mr. Westlake in 22

L.Q.R. p. 14(1906).

"A difficulty ot the kind suggested is perhaps foreshadowed by GriflSth

C.J. in Vhia Oee v. Martin, (1905) 3 C.L.K. at p. 653.

•See per IJarton J. in McKdoey v. Afea'jher, (1906) 4 C.L.R. at p. 286.

*Ib., at p. 278, Griffith C.J. expresses the opinion, without deciding that

the power extends to legislation under the (Imperial) i^'MyjVire Offendtrs Act

1881.
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cern external relations ; a matter in itself purely domestic,

and therefore within tlie exclusive power of the States, can-

not be drawn within the range of federal power merely

because some arrangement has been made for uniform

national action. Thus, tliere is at the present time an

international movement for tlie amelioration of labour con-

ditions, and the International Union has arrived at some

agreements for uniformity of legislation. It is submitted

that the Commonwealth could not by adhering to an inter-

national agreement for the regulation of factories and

workshops, proceed to legislate upon that subject in super-

session of the laws of the States.^

2. Trade and Commerce M^th other countries and among

the States. Sec. 51 (i.). (See " Finance and Trade.")

3. Fisheries in Australian waters beyond territorial limits.

Sec. 51 (x.).

This is one of the powers which was possessed by the

Federal Council of Australasia ; and it was exercised to

regulate the pearl, shell, and beche-de-mer fisheries in Aus-

tralian waters adjacent to Queensland (51 Vict. No. 1) and

Western Australia (52 Vict. No. 1). In each of the Acts a

schedule declared what were to be deemed Australian M^aters

under the Act. It is not without interest to note that the

United States invoked these Acts in support of their claim

to regulate the seal fisheries in the Behring Sea, but over-

looked the limitation that the Act applied only to British

ships and boats attached to British ships.

4. Naturalization and Aliens. Sec. 51 (xix.).

5. The people of any race other than the aboriginal,race

^The limits of the national power in the United States are discussed in

two interesting articles in the Amf.rican Journal of International Law,

vol. i. :
—" Real Questions under the Japanese Treaty," by Mr. Elihu Root,

at p. 279 ; and " The Extent and Limitations of the Treaty-making power

under the Constitution," by Mr. C. P. Anderson, at p. 636. See also

Butler's Treaty Power in the United States.
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in any State, for whom it is deemed necessary to make

special laws. Sec. 51 (xxvi.).

In regard to the article " Naturalization and Aliens " in

sec. 91 of the British North Ainerica Act, the Privy Council

has said :
—

" The truth is that the section does not purport

to deal with the consequences of either alienage or naturali-

zation. It undoubtedly reserves these subjects for the

exclusive jurisdiction of the Dominion

—

i.e., it is for the

Dominion to determine wliat shall constitute the one or the

other, but tlie question as to what consequence shall follow

is untouched " {Cunningham v. Tomey Homma'^). In the

Commonwealth the power is not declared exclusive in the

Commonwealth, but the same considerations would appear

to govern the extent of the power. The case was one in

wliich the Court upheld an electoral disability imposed by a

Provincial Statute on naturalized Chinamen. It must be

compared and perhaps contrasted with the ease of the

Union Colliery Co. v. Bryden^- where the Privy Council

declared that a Provincial Statute disqualifying Chinamen

from working underground in mines was ultra vires as an

invasion of the exclusive power of the Dominion over

" naturalization and aliens." The Privy Council declared

that the legislative power of the Dominion extended to all

matters which directly concerned the rights, privileges, and

disabilities of Chinamen resident in Canada, and that

naturalization prima facie appeared to include the power

of enacting what should be the consequences of naturaliza-

tion, or, in other words, what should be the rights and

privileges pertaining to residents in Canada after they have

been naturalized. l*lie High Court has held in Robtelmes v.

Brenan^ that the grant of power over " naturalization and

M1903) A.C. 151, at p. 156.

"(1899) A.C. 580.

"(igOBjiC.L.R. 395.
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aliens " includes the sovereign power of expelling and

deporting foreigners from tlie country, and Griffith C.J.

observes that the power over " aliens " must " surely, if it

includes anything, include the power to determine the con-

ditions upon which aliens may be admitted to the country,

the conditions under which they may be permitted bo

remain in the country, and the conditions under which

thej^ can be deported from it " (p. 404).

In Australia tlie class of law in question in the case of

the Union Colliery Co. v. Bryden appears ratlier to be

embraced in sec. 51 (xxvi.). That article recalls the various

race problems which arise in different parts of Australia,

and enables the Parliament to establish laws concerning

the Indian, Afghan, and Syrian hawkers ; the Chine.se

miners, laundrymen, market-gardeners, and furniture manu-

facturers; the Japanese settlers and Kanaka plantation

labourers of Queensland, and the various coloured races

employed in the pearl fisheries of Queensland and Western

Australia.

Under one heading or the other, or perhaps under the

head of " external affairs," it may be presumed that the

Commonwealth has power to remove disabilities of aliens

existing at common law, and to secure to aliens, whether in

pursuance of treaties or otherwise, the ordinary common

rights of inhabitants. An exception must probably be made

in the case of the electoral franchise of the States and eligi-

bility for the State Parliament; and any public body or

office organized by the States would, it is submitted, be

governed wholly by State laws.

The Parliament has availed itself freel}' of these powers,

as witness the Naturalization Act 1903, the Immigration

Restriction Act 1901 and Amendment Act \90b, the Pacific

Islands Labourers Acts 1901 and 1906, and the Common-

wealth Franchise Act 1902, sec. 4.
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The Naturalization Act declares by sec. 13 that " from

the commencement of this Act the right to issue certificates

of naturalization shall be exclusively vested in the Govern-

ment of the Commonwealth, and no certificate of naturaliza-

tion or letters of naturalization issued after the commence-

ment of this Act under any State Act shall be of any effect."

The power over naturalization and aliens is not declared by

tlie Constitution to belong exclusively to the Common-

wealth Parliament ; but it is clearly intended that the

power shall be plenary. What is the plenary exercise of a

power must in each case depend upon the nature of that

power itself. While in general the power of the Common-

wealth Parliament operates upon the conduct of citizens

and does not address itself to the action of the State

Government, yet if the subject is one the very essence of

which lies in some grant or concession from Government,

the plenitude of authority in that matter must extend to

declaring that no grant or concession shall be effective

except such as is permitted by the paramount Legislature.

[It may be taken, therefore, that so long as this legislation

remains in force, any local letters of naturalization which

may purport to be granted under State legislation will be

inoperative.

6. Immigration and Emigration. Sec. 51 (xxvii.).

This power would extend to measures for restriction or

encouragement, and the determination of the conditions

upon which either may take place. A question of some

difficulty has arisen as to what is immigration or emigration.

' Is it mere entry into or departure from the Commonwealth?

Is a person ordinarily resident in the Commonwealth an

emigrant when he takes a six months' trip to Europe and

an immigrant when he returns, or do the terms apply only

to some kind of permanent settlement or renunciation of

permanent settlement in the Connnonwealth ? In Chia Gee
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V. MaHin} the High Court held that the term "immigrant"

did not necessarily mean " one who arrives in the Common-

wealth with the intention of becoming a permanent resi-

dent;" that the particular provision of the Immigration

Restriction Act under consideration dealt with entry into the

Commonwealth irrespective of intention ; and (by inference)

that it was within the power of the Commonwealth. In

Ah Sheung v. Lindberg,^ Cussen J. considered the subject

at length, and expressed the opinion that, while the history

of the laws of immigration in Australia deprived the term

of its ordinary significance as referring to permanent settle-

ment, a person ordinarily living and having his home in

Australia could not on returning thereto from abroad be

properly described as an immigrant, and that consequently

immigration was not synonymous for all purposes with

mere entry (p. 333). On appeal, the High Court^ was

disposed to agree with Cussen J. that " immigration " did not

include the case of " Australians " returning to Australia, but

considered that the case did not require the decision of the

point, nor of the question who were " Australians" in this

sense. In Ah Yin v. Christie,"^ the Court held that the

power did not depend on the nationality of the person

affected, nor was it excluded by the fact that for purposes

of civil status he was domiciled in Australia or any part of

it ; therefore the child of a Chinaman coming to Australia

to join his father domiciled there, might be a prohibited

immigrant under the Commonwealth law. Griffith C.J.

(p. 1431) observes that "the Commonwealth has under the

Constitution power to exclude any person, whether an

alien or not," and (p. 1432) expresses the opinion that " any

»(190.5) 3 C.L.R. 649.

«(iy06) V.L.R. 323.

3(1906) 4 C.L.R. 949.

*(1907) i C.L.R. 1428.
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person who seeks to enter the Commonwealth from abroad

is primd facie an immigrant within the meaning" of the

Imonigration Restriction Act. But the Court carefully

refrains from entering on the questions left undetermined

in the Attorney-General v. Ah Sheung}

Parliament has made noteworthy exercise of this power in

the Immigration Restriction Act 1901, and Amendment
Act 1905, the Contract Immigrants Act 1905, and the

Pacific Island Labourers Acts 1901 and 1906. In consider-

ing the limitations of this power, it must not be forgotten

that it may be reinforced by the power to make laws with

respect to " Trade and commerce with other countries and

among the States " (sec. 51 (i.) ).

7. The influx of criminals. Sec. 51 (xxviii.).

This clause speaks for itself. It was one of the heads

of power belonging to the Federal Council, and its

particular enumeration in a Constitution which includes

" immigration and emigration " and " external affairs " is to

be explained historically rather than by actual legal neces-

sity. It recalls the anxiety of the Colonies to protect

themselves against a particular class of " undesirable immi-

grants," whether arriving directly from Europe, or from

other parts of Australia, or from foreign penal settlements

in the Pacific.

8. The relations of the Commonwealth with the islands

of the Pacific. Sec. 51 (xxx.).

This power also has historical interest. It was a head

of " legislative authority " in the Federal Council Act,

which was the outcome of the " Australasian Convention
"

of 1883, called to consider the "Annexation of neighbouring

islands and the Federation of Australasia." The position of

the Pacific Islands was, before the advent of Japan as a

world power, the most important matter of foreign or.

»4 C.L.R 949.
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external policy with which Australasia concerned herself

;

and like " external affairs " in general, the matter was one

to be dealt with rather by diplomacy than legislation. At

the Convention of 1883 Australian Ministers promulgated

her " Monroe Doctrine " by declaring that " the further

acquisition of Dominion in the Pacific south of the Equator,

by any foreign power, would be highly detrimental to the

safety and well-being of the British possessions in Austral-

asia and injurious to the interests of the Empire." Aus-

tralian statesmen had often, and very recently,^ expressed

the opinion that Australasian interests in the Pacific were

over readily sacrificed by Imperial Ministers ; and it was

possibly hoped that the Governor-General might receive

the powers of a High Commissioner in the Pacific, with

instructions to exercise those powers on the advice of his

Australian Ministry. This is a hope, however, which must

wait upon the attitude of New Zealand, who, so long as she

stands outside the Commonwealth, is unlikely to acquiesce

in such an arrangement, while of her availing herself of the

power contained in the Constitution of joining the federation,

there is less and less prospect. The acquisition of New
Guinea, the sole important step towards the assumption of

authority in the Pacific, has already been referred to.'-

The present article of legislative power contemplates the

regulation of relations with, rather than the assumption of

authority over. Pacific Islands, e.g., the direction of the trade

particularly the control of the labour trafllc {Pacific Island

Labourers Acts 1901 and 1906).

Nrf D.

—

Mercantile Law.

1. Trade and commerce with other countries and amongst

the States. Sec. 51 (i.). (See Finance and Trade).

^Since this was first written, in 1900, the incident of the New Hebrides

Convention has occurred to confirm and emphasize the statement. See

Proceedings of the Colonial Conference 1907 (Cd. 3523), pp. 548-563.

2See Papua Act 1905.
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2. Bankinor, other than State bankingf, also State bankin cf

extending beyond the limits of the State concerned, the

incorporation of banks, and the issue of paper money. Sec.

51 (xiii.).

Compare British North America Act 1867, sec. 91 (15),

(Banking, Incorporation of Banks and the issue of Paper

Money) ; and the interpretation by the Judicial Committee

in Tennant v. Union Bank of Canada.^ " The legislative

authority conferred by these words is not confined to the

imere constitution of corporate bodies with the privilege of

irrying on tlie business of bankers. It extends to the

issue of paper currency which necessarily means the creation

)f a species of personal property carrying with it rights and

^privileges which the law of the Province does not and can-

lot attach to it. It also comprehends ' banking,' an

jxpression which is wide enough to embrace every transac-

ion coming within the legitimate business of a banker."

3. Insurance, other than State insurance ; and also State

insurance extending beyond the limits of the State con-

Bemed. Sec. 51 (xiv.).

4. Foreign corporations, and trading or financial corpora-

tions formed within the limits of the Commonwealth. Sec.

^61 (xx.).

The subject of " foreign corporations " has always been of

special importance in Australia, because many of the

irgest companies carrying on business there had been

formed in England, while of the companies formed in Aus-

Jtralia, a large number carried on operations in several

/olonies. The result was that there was much legislation

in the various Colonies relating to " foreign corporations."

The scope and extent of a legislative power granted with

pespect to persons natural or juristic is peculiarly difficult to

lefine. On the one hand, it may be argued that it extends

M1894) A.C. 31, 46.
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to the exercise of every kind of authority to which such a

person can be subjected : to the enactment of a separate

code of laws in regard to him. If it be urged that tlie law

is familiar with a " law of persons or status " which com-

])rehends not the whole but only a limited part of the field

of law, the answer may be made that the extent of that

subject depends upon the extent of the actual discrimination

that the law makes between classes of persons. These con-

siderations have additional force in the case of those "per-

sons " whom English law, at any rate, appears to consider

" artificial," deriving their whole existence in law from the

grant or licence of the State,^ and extinguishable by the

same authority." On the other hand, we must regard, in

the case of every power, its object and purpose.^ In this

light, it is not reasonable to suppose that the Constitution

contemplated the revival of a mediaeval system of personal

laws. Corporations differ in many well-defined respects

from individuals. The most obvious subject-matter of the

clause is first the recognition of foreign companies, and the

definition of the conditions upon which they may be ad-

mitted to carry on business in Australia. Next, in the case

of companies formed witliin Australia, i.e. (it would seem)

under the laws of any State, the like definition of the con-

ditions upon which they may carry on business throughout

the Commonwealth. Thirdly, the control of the constitu-

^As to foreign corporations, see " Status of Foreign Corporations and

the Legislature," by E. Hilton Young, 23 L.Q.R. 151.

^A useful comparison may be made with ships, as to whicli see White

Bank v. Smith, 7 Wallace 646.

'"Perhaps the safest rule of interpretation after all is to look at the

nature and objects of the particular powers duties and rights, with all the

lights and aids of contemporary history, and to give to the words of eacii

just such operation and force consistent with their legitimate meaning as

may fairly secure and attain the ends proposed." Prigg v. Pennsylvania,

16 Peters at p. 610, cited and applied to the Commonwealth Constitution

by Isaacs J. in Vardon v. O'Loghlin, (1907) 5 C.L.R. at p. 215.
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tion and administration of corporations formed within

Australia for the purpose of carrying on business in any

part thereof or elsewhere. The recognition, the field of

operations, and the management, the winding up and dissolu-

tion—all the inherent qualities which distinguish the juristic

from the natural person, would thus be submitted to federal

law. But there the Commonwealth law would leave it

;

and the actual carrying on of business by the corporation,

and the legal relations with outsiders to which it gives rise

—its property, its contracts, and its liabilities—would be

under the sole control of the State laws.

This is partly decided, partly supported by the majority

of the Higli Court in Hicddart, Parker cfe Co. v. Moorhead} a

case decided under the Australian Industries Preservation

Act 1906. That Act aimed at the repression of monopolies,

and prohibited contracts and combinations with intent to

restrain trade to the public detriment, or with intent to

destroy or injure by means of unfair competition Australian

industries advantageous to the Commonwealth. So far as

individuals were concerned these things were illegal only if

done in the course of " trade and commerce with other

countries and amongst the States " ; but in the case of

corporations they were made illegal even if in the domestic

trade of the States. The question was whether the latter

provision was within sec, 51 (xx.).

The Court (Isaacs J. dissenting) applied tb the case the

principle already well established^ that the Constitution

must be read consistently with itself ; that the grant of a

power over trade and commerce, limited to external and

inter-State commerce, implied a denial of power over

domestic commerce and business unless it was made clearly

M1909) 8 C.L.R. 330, 15 A.L.R. 241.

''A'. V. Barija; (1908) 6 C.L.R. 41 ; A.O. for N.S.W. v. Bremry Em-
ployes Union, (1908) 6 C.L.R. 469.
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and unequivocally to appear as incident to some subject

expressly granted. In the present case the matter regulated

was contracts and combinations governed by State law, and

if conceded would cover every operation and every part of

the business carried on by a corporation. The Act was not

one dealing with the capacity of corporations in any proper

sense—defining their competence to enter a particular field

of operations ; it was rather a regulation of their conduct

when acting within their capacity (GriflSth C.J.) Briefly,

in the language of Higgins J., the enactment under con-

sideration was not a law " with respect to corporations," but

with respect to combinations—its substantial subject matter

was trade, not corporations (p. 271). In the opinion of

O'Connor J. (p. 257), the Commonwealth power embraced

everything that related to the recognition of the corporation

in Australia as a legal entity, but there its limit was reached.

As a legal entity the corporation would tlien become subject

to the lav/ of the Commonwealth and of the States accord-

ing to their several spheres, and in respect of trade carried

on entirely within the limits of any one State, it was

subject to State, not Commonwealth law. As to so much of

the argument as was based on the view that the power to

create is a power to impose conditions on the creature, the

Court considered that article xx. was not a power to create

corporations ; it assumed the establishment of a corporate

body under the law of some foreign country or a State, or

of the Commonwealth in those cases wliere under some

other power in the Constitution the Commonwealth could

establish corporations for particular purposes, as was held,

for instance, in the Jumhunna Case}

The dissenting judgment of Isaacs J. attacks the principle

of construction upon which the judgment of the Court is

founded. Admitting that the whole instrument must be

1(1908) 6 C.L.R. 309.
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regarded in interpreting every part of it, he considered that

it was also a received canon of interpretation at the estab-

lishment of the Commonwealth, that Courts must be guided

alone by the language as applied to the subject-matter, and

must guard themselves against the introduction of implied

restrictions upon these terms, a principle reiterated by the

Privy Council in relation to this Constitution itself in Webb

v. Outtrim} The w^ords of grant in the prissent case were

plain in themselves, admittedly authorizing the exercise of

the power in question, and he could not admit the sugges-

tion of the reserved powers of the States as an implied

prohibition or restriction. The power given by the Consti-

tution was not, indeed, a power to create and establish

corporations under article xx. ; but, viewing them as bodies

ready to exercise their capacities, the Commonwealth was

empowered to control the outward exercise of their capaci-

ties towards the public.

5. Bills of Exchange and Promissory Notes. Sec. 51 (xvi.)

6. Bankruptcy and Insolvency. Sec. 51 (xvii.).

Commenting upon a similar power of the Dominion of

Canada, the Judicial Committee in the A.-G. of Ontario v.

tke A.-G. for the Dominion of CanaoUi,- says :
—

" It is not

necessary in their Lordships' opinion nor would it be

expedient to attempt to define what is covered by the words
' bankruptcy ' and ' insolvency ' in sec. 91 of the British

North America Act. But it will be seen that it is a feature

common to all the systems of bankruptcy and insolvency to

which reference has been made, that the enactments are

designed to secure that in the case of an insolvent person

his assets shall be rateably distributed amongst his creditors

whether he is willing that they should be so distributed or

not. Although provision may be made for a voluntary

M1907) A.C. 81..

»{IS94) A.C. 189.
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assignment as an alternative, it is only as an alternative. In

reply to a question put by their Lordships, the learned

counsel for the respondent was unable to point to any

scheme of bankruptcy or insolvency legislation which did

not involve some power of compulsion by pi'ocess of law to

secure to the creditors the distribution amongst them of the

insolvent debtor's estate. In their Lordships' opinion these

considerations must be borne in mind when interpreting the

words ' bankruptcy ' and ' insolvency ' in the British Noi'th

America Act." See also Gushing v. Dupuy^ and L' Union

St. Jacques de Montreal v. Belisle.'^

E.

—

Family Law.

1. Marriage. Sec. 51 (xxi.).

2. Divorce and matrimonial causes; and in relation

thereto, parental rights and the custody and guardianship

of infants. Sec. 51 (xxii.).

Here the terras of the grant may be taken to assume the

essential nature of marriage, wliich has been defined as "the

voluntary union of one man and one woman for life to the

exclusion of all others " {Hyde v. Hyde ^
). The plenary

power over " marriage " would not extend to the establish-

ment or recognition of polygamy, or to any union which did

not require the consent of the parties, or to one which was

designed to be of a temporary character merely. But it

enables the Commonwealth to determine what marriages

shall be recognized in the Commonwealth, the forms for the

celebration of marriage, the consents of parents, guardians,

&c., the capacity of the parties, and the establishment or

removal of disabilities on inter-marriajre. Whether it goes

further, and enables the Commonwealtli Parliament to legis-

late as to the effect of marriage on the property of the

1(1894) A.C. 31,46.

2(1874) L.R. 6 P.C. 31.

^'L.R. 1 P. 130.
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spouses, their contractual and tortious responsibility, and

their rights of succession inter se may be doubted. There

is a good deal of diversity in the divorce laws of the

States ; and it is quite possible, so long as the States

remain separate law districts, that parties may be married

persons in the view of one State and single persons

according to the law of another. The matter is complicated

by the fact that the relation is principally governed by

domicil, and in countries like Australia the conditions of

life make it peculiarly difficult to ascertain the domicil. It

is to be observed that " parental rights and the custody and

guardianship of infants " is not a substantive power, but is

only " in relation " or incident to " divorce and matrimonial

causes."

F.

—

Administration of Justice.

The characteristic feature of the constitutional provi-

sions to be considered under these heads is that they are

essentially of an Inter-State nature. They are to be dis-

tinguished from those matters which have been dealt with

under the head of the judicial power of the Commonwealth

by the fact that they are dealing with the exercise of State

jurisdiction as such, while the "judicial power" describes a

jurisdiction which belongs to the Commonwealth, but whicli

the Commonwealth may delegate to the States, and in the

exercise of which the State Courts act as instruments of

the Commonwealth. There is here, then, no question of

" federal jurisdiction ;" the matter is the recognition and

effectuation of State laws and jurisdiction.

The intimate social and economic relations of the Aus-

tralian Colonies intensified the inconvenience whicli belonged

to their separate existence as foreign countries for purposes

connected with the administration of the law. Tliough all

had the common law of England, the law of one had to be
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proved in another as foreign law. No process of one

colony would run in another, and the arrangements which

independent states may make to supplement the limitations

of territorial power were deemed to be beyond the power

of mere " local and territorial legislatures." The Imperial

Acts dealing with the matters—6 & 7 Vict. c. 34, and 16 &
17 Vict. c. 118—were modelled upon extradition, and were

confined to treason and felony. The mischief and scandal

of criminals finding a refuge by crossing an imaginary line,

early engaged the attention of Australians, and abortive

attempts in intercolonial councils and elsewhere were made

to deal with the matter. The Imperial Government was

urged in 1867 to extend the Acts to misdemeanours, but

protracted negotiations only ended in 1870 in a refusal by

the Colonial Secretary (Earl Granville) to propose legis-

lation until the Colonies should have come to a common

understanding, and in a suggestion that a solution of the

problems " would be facilitated if it were possible for tlie

Australian Colonies to enact in concert a common criminal

code based on the Imperial law, a measure which Her

Majestj'^'s Government would see with much pleasure both

from its intrinsic convenience and its tendency to consoli-

date the great Australian group." It was not until the

Fugitive Offenders Act of 1881, that the special conditions

of groups of colonies were recognised and provision 'made

for meeting the want that had so long been urgent in

Australia.

The laws of the Colonies themselves did something,

though not by uniform or concerted action, to recognize

the judgments, the probates, the inquisitions in lunacy, and

some other proceedings in other Colonies of Australia,

while it was very general to provide for an extension of

jurisdiction by permitting service out of the jurisdiction.

The Federal Council of Australasia Act 1885 included

I
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among the few subjects on which direct power was given

to the Council

—

(d) " The service of civil process of the

Courts of any Colony within Her Majesty's possessions iu

Australasia out of the jurisdiction of the Colony in which it

is issued "
;

(e) " The enforcement of judgments of Courts-

of law of any Colony beyond the limits of the Colony " ^

(/) "The enforcement of criminal process beyond the limits

of the Colony in which it is issued and the extradition of

offenders (including deserters of wives and children and

deserters from the Imperial or Colonial naval or military

forces) " ; {g) " The custody of offenders on board ships

belonging to Her Majesty's Colonial Gevernments beyond

territorial limits." In its first session the Federal Council

passed three Acts which were in pursuance of the powers-

—No. 2. An Act to facilitate the proof throughout the

Federation* of Acts of the Federal Council, and of the-

Parliaments of the Australasian Colonies, and of Judicial

and Official Documents, and of the Signatures of certain

Public Officers ; No. 3. An Act to authorize the service of

civil process out of the jurisdiction of the Colony in w^hicli

it is issued ; No. 4. An Act to make provision for the

enforcement within the Federation of Judgments of the

Supreme Courts of the Colonies of the Federation. These

Acts, it must be remembered, applied only to those Colonies

which became members of the Federal Council. Tliere was

also a Federal Act—the Australasian Testamentary Pro-

cess Act 1897—limited to four of the Colonies, which in a

very limited way made them auxiliary to each other. A
few Imperial Acts did something to bring the Courts of the

Australian .Colonies into touch with each other as well as

with other parts of the British Dominions, e.g. the Evidence

Act 1851, sec. xi., the Evidence by Commission Act 1859,

the British Law Ascertainment Act 1859, and sec. 118 of

the Bankruptcy Act of 1883. Finally, some of the Colonies
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liad gone far on the road to require tlieir Courts to take

judicial notice of the laws and public acts of other Aus-

tralasian Colonies. In 1898, Victoria (Act No. 1554),

Queensland (62 Vict. No. 15), and Western Australia passed

practically identical Acts for this purpose ; while by 55

Vict. No. 5, sec. 11, New South Wales required its Courts

to take notice of the Statute law and the unwritten law of

other countries authenticated in the manner prescribed by

the laws of such countries respectively.^

Turning now to the Constitution, we find that the legis-

lative power extends over :

—

1. The service and execution throughout the Common-

wealth of the civil and criminal process and the judgments

•of the Courts of the States. Sec. 51 (xxiv.).

2. The recocrnition throughout the Commonwealth of the

laws, the public acts and records and the judicial proceedings

of the States. Sec. 51 (xxv.).

These . provisions must be read with sec. 118, whereby
" Full faith and credit shall be given throughout the Com-

monwealth to the laws, the public acts and records, and the

judicial proceedings of every State."

We may compare these provisions with the United States

Constitution, Art. iv., sec. 1 :
—

" Full faith and credit shall

be given in each State to the public acts, records and

judicial proceedings of every other State. And the Congress

may by general laws prescribe the manner in which such

acts, records and proceedings shall be proved and the effect

thereof." This clause in the Constitution of the United

States has often received judicial construction. While it

" implies that the public acts of every State shall be given

the same effect by the Courts of another State that they

have by law or usage at home" {Chicago and Alton

^See thereou Homeioard Bound G.M. Co. v. Macpherson, (1896) 17

N.S.W. Rep. 281.
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liailroad v. Wiggins Ferry Co.)} the provision and the Act

of Congress upon it " establish a rule of evidence rather

than of jurisdiction" (Wiscojisin v. Pelican Insurance

Co.)} The laws of a State liave not under it any ex-territorial

operation, they must be proved in other States as matters

of fact, the Courts there will not take judicial notice of

them.^ Judge Cooley says* :
—

" By this provision a rule of

comity becomes a rule of constitutional obligation. It also

becomes a uniform rule, and the common authority is

empowered to pass laws whereby the Courts may govern

their action in receiving or rejecting the evidence presented

to them of the public acts, records and judicial proceedings

of other States." The provision has operated, and its

limitations have been defined, principally in relation to the

judgments of other States.^ It is held that judgments

recovered in a State of the Union "differ from judgments

recovered in a foreign country in no other respect than in

not being re-examinable on their merits, nor impeachable

for fraud in obtaining them, if rendered by a Court having

jurisdiction of the cause and of the parties."^ In the words

of Story {Conflict of Laws, sec. 609) cited and approved by

the Supreme Court in Thompson v. Whitman -J " The

Constitution did not mean to confer any new powers upon

the States, but simply to regulate the effect of their acknow-

ledged jurisdiction over persons and things within their

territory. It did not make the judgments of other States

domestic judgments to all intents and purposes, but only

M1886) 119 U.S. 615. See also Haddock v. Haddock, (1905) 201 U.S.

562, where the law on the subject is well summarized.

'(1887) 127 U.S. 265.

"Chicago d-c. v. Wingins, sup.; Hanhy v. Donahue, (1885) 116 U.S. 1, 4.

* Principles of Constitulional Laio, p. 20.3.

"See Dicey, Gonjlict of Laiva, Ist ed., cap. xvi., American Notes, p. 434.

"Hanky v. Donohm, 116 U.S. 1, 4.

ns Wallace, 457, 462, 463.
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gave a general validity faith and credit to them as evidence.

No execution can issue upon such judgments without a new

suit in the tribunals of other States. And they enjoy not

the right of priority or lien which they have in the State

where they are pronounced, but that only which the lex

fori gives to them by its own laws in their character of

foreign judgments." And it has been held that the rule

that one country will not enforce the penal laws of another

holds as between States of the Union, and extends to judg-

ments recovered under such penal laws.^

The most general conclusion to which the cases point is

that the provision does not carry us much further than the

doctrines of the common law—now well-establislied, but in

their infancy in 1789—embodied in what is called Private

International Law. In a sovereign State, however, these

doctrines may be varied or excluded by the action of the

Legislature ; the provision in the United States Constitution

prevents such action, and therein lies the aptness of Judge

Cooley's observation, cited above, that by the provision " a

rule of comity becomes a rule of constitutional obligation."

A further consequence of inserting this provision in the

Constitution is that the observance is brought under the

protection of the federal judicial power.

In the first session of the Commonwealth Parliament two

important Acts were passed upon this subject. The State

Laws and Records Recognition Act 1901, embodies the

American doctrine in sec. 18, which declares that " all public

acts, records and judicial proceedings of any State, if proved

or authenticated as required by this Act, shall have such

faith and credit given to them in every Court and public

office witliin the Commonwealth as they have by law or

usage in the Courts and public offices of the State from

M1887) WtscoHsin v. Pdican Insurance Co., 127 U.S. 265 ; (1892)

Htintinqton v. Attrill, 146 U.S. 657.
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whence they are taken." It provides that all Courts within

the Commonwealth shall take judicial notice of all Acts of

the Parliament of any State (sec. 3); of the seal of any

State (sec. 4), and of the signature of various State officials

(sec. 5) ; it prescribes modes of proof of certain public docu-

ments (sees. 6-11), and matters (sees. 12-16), and of judicial

proceedings (sec. 18). Finally, the provisions of the Act are

to be in addition to and not in derogation from any powers

existing at common law, or given by any law at any time

in force in any State (sec. 19).

The Service and Execution of Process Act WOV deals

with three matters—process other than the execution of

judgments ; execution of warrants and writs of attachment

;

mforcement, of judgments. As to service of process, wliile

jc. 4 declares that a writ of summons issued in any part of

the Commonwealth may be served in any other part of the

Commonwealth, sec. 11 limits further proceedings in cases

rhere no appearance is made on behalf of the defendant

a number of specific cases already sufficiently familiar in

lat branch of procedure known as " Service out of the

Furisdiction." A judgment given in such a case is declared

'to have the same force and effect as if the writ had been

served in that State or part of the Commonwealth in which

it was issued (sec. 12). Sec. 13 cautiously provides that this

part of the Act shall not enlarge tlie jurisdiction of any

Court ; therefore, when the residence or presence of the

defendant within a given territory is a condition of the

jurisdiction of a Court—as it commonly is in the case of

inferior Courts—the Act will efifect nothing. Where, on the

other hand, the jurisdiction is deemed to be general, as in

*Tliis Act is the subject of an interesting article in the Commonwealth
Law Review, October, 1903, p. 18, by Mr. D. G. Ferguson, who questions

the validity of some of its provisions. The subject is further considered

by Mr. Paris Nesbit in Commonwealth Law Review, June, 1904, and Mr. T,

R. Bavin in Commonwealth Law Review, November-December, 1904.

Hu
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the case of the superior Courts of common law,^ the Act,

though it may not extend to any cases not provided for by

State laws, gives to service out of the jurisdiction a new

character : every such service is converted from a mere

notice of proceedings into an official act of the same nature,

and giving rise to tlie same consequences, as if it took place

in the territory from which the writ issues. By sees. 14-16

provision is made whereby other process in courts of record,

writs of summons for alleged offences, and subpoenas in civil

or criminal proceedings, may be served in any part of the

Commonwealth, guarded however, in the case of subpoenas

by the requirement of the leave of the Coui-t.

By Part III. of the Act warrants issued in any State or

part of the Commonwealth for the apprehension of a person

charged with any offence there, or against whom an order

for the maintenance of wife or children has been made, may
be endorsed in any other State or part of the Common-

wealth for execution there.^ The person apprehended shall

be brought before a justice of the peace, who may order his

return or admit him to bail ; if it be made to appear to

the justice of the peace, or to any Judge of the State, that

the charge is of a trivial nature, or that the application for

return is not made in good faith in the interests of justice,

or that for any reason it would be unjust or oppressive to

return the person either at all or until the expiration of a

certain period, the Justice or Judge may discharge the

person or make such other order as he thinks just^ (sec. 18).

This part of the Act may be compared with the (Imperial)

^As to Courts of Equity, M'e must not forget tliat "equity acts in

personam " has beeu treated as a maxim of jurisdiction. But see Duder v.

AmsUrdavisch Trustees Kantoor, (1902) 2 Cli. 132.

*See also Service and Execution of Process Act 1905—provisional war-

rants.

^For an illustration of the exercise of this power by a Judge, see King v.

Boyce d: Roberts ; Ex parte Hustichelli, (1904) S.R. (Queensland) 181.
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Fugitive fenders Act 1881, Part II., which was made

applicable to the Australasian colonies as a group of con-

tiguous British possessions in 1883, and appears to be still

in force.

By sec. 19 of the Service and Execvution of Procei^s Act,

writs of attachment issued by a Court of record or any

Judge thereof for contempt or disobedience to any order,

may, by leave, be executed in other parts of the Common-

wealth. It has been held that this provision does not

apply to attachment in the nature of execution of final

judgments.^

Part IV. of the Act deals with the " Enforcement of Judg-

ments." It is pointed out by Griffith C.J. in the case just

sited, that while the Act makes provision for the enforc6-

lent of the mesne process of the States, it makes none for

mforcement of the process of execution. In the case of

ludgments, the course provided is to register the judgment

itself in the State in which it is desired to enforce it, and

then to proceed to execution according to the laws of that

State. This is the scheme contained in sees. 20-26.

It will be observed that this goes far beyond the ordinary

)ractice of Private International Law in regard to foreign

judgments, since it is no longer necessary to bring actions

ipon the judgments comprised in the Act, and further that

bhe Act is not limited to a particular class of judgment (as,

for a debt) but includes, by virtue of sec. 3 (It), " any judg-

lent, decree, rule or order given or made by a Court in any

suit whereby any sum of money is made payable, or any

)erson is required to do or not to do any act or thing other

khan the payment of money." An important question

temains whether the Act applies to all judgments of State

Courts, or only to those in cases where the Court has a

|urisdiction which, upon the ordinary principles of Private

^Leiois V. LewiH', (1902) S.R. (Q.) 115.
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International Law as administered in our Courts, would

entitle the judgment to recognition elsewhere : in other

words where the Court whose judgment is in question is, in

the language of Professor Dicey, a Court of competent

jurisdiction in the international sense. A Court is competent

in common law and equity when the defendant was within

its territory at the commencement of the suit, and it may
be conceded that where there has been service out of the

jurisdiction in accordance with Part II. of the Act, no further

inquiry into the competence of the Court would be per-

missible. But many cases may be imagined in which a State

Court might have jurisdiction under its own law without

being internationally competent. In the case of similar

Acts passed by the State Parliaments for the reciprocal

enforcement of judgments, international competence has

been insisted upon.^ But these Acts are not the Acts of a

common legislature, and in the analogous case of the JvAg-

ments Extension Act 1868 for the United Kingdom, Pro-

fessor Dicey has urged that the Court of enforcement cannot

consider the competence of the Court whose judgment is

brought into it.^

Note.—Sec. 21 ("2) provides that from registration a certificate of judg-

ments "shall have the same force and effect as a judgment of such Court (i.e.

in which it is registered), and the like proceedings may be taken npon such

certificate as if the judgment had been a judgment of sucli Court." On this

provision questions have arisen as to whether the judgment may be the

basis of a fraudulent debtor's summons or of a petition in insolvency. In

Macnamara v. Miller (1902 28 Y.L.R. 327), Hodgea J. held that a

^Seegner v. Marks, (1895) 21 V.L.R. 491 ; El/cau v. Jiiveney, (1900) 25

V.L.R. 718 ; 26 V.L.R. 186.

-Govflict of Laws, p. 426. In Mackenzie v. Maxwell, (1903) 20 W.N.
(N.S. VV.) 18, Pring J. ordered leave to register a Western Australian judg-

ment to be set aside on the ground that it was a nullity in New South

Wales. In Ex parte Penglase, (1903) 3 S.R. (N.S.W.) 680, it was held

that whether or not a judgment of the County Court of Victoria against a

non-resident was or was not a nullity in New South Wales, the officers

giving the certificate in the one State and acting upon it in the other are

bound to treat it as valid ; if it is challenged, the proper course is to apply

under sec. 25 for a stay of proceedings.
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summons under the Fraudulent Debtors Act was essentially a punitive pro-

ceeding ratlier than one for the enforcement of a judgment, and was there-

fore not available under the Act. It should be noted that the governing

word in the Constitution, sec. 51 (xxiv.), appears to be "execution," a term

narrower than enforcement ; and in England it has been held under a pro-

vision limited to " so far only as relates to execution under this Act " that

procedure by way of a debtor's summons (l7i rt Watnon, 1893 1 Q.B. 21) or

of bankruptcy notice (In re a Bankruptcy Notice, 1898 1 Q.B. 38.3) is not

available. For this reason the distinction drawn between the English Act

and the Commonwealth Act by Walker J. in Re Richards ; Ex parte

Maloney (1902 2 S.R. (N.S.W.) 13;^) does not appear material. Compare
also Fletcher Moulton L.J. in Re a Bankruptcy Notice (1907 1 K.B. at 482),

that a bankruptcy is not a method of enforcing a judgment, but the com-

mencement of proceedings of far wider effect.

Indirect Powers.

These are powers wherein the action of the Common-

ealth Parliament depends on the initiative or the consent

of the States.

1. The acquisition and construction of railways with

the consent of the States concerned (sec. 51 (xxxiii.) and

(xxxiv.) ), are considered under the head of " Railways."

2. Matters referred to the Parliament of the Common-

wealth by the Parliament or Parliaments of any State or

States, but so that the law shall extend only to States by

whose Parliament the matter is referred, or which after-

wards adopt the law. Sec. 51 (xxxvii.)

This section may be compared with the provision in sec.

15 of the Federal Council Act 1885 under which legislative

power was given to the Federal Council over a number of

enumerated matters, whenever the Legislatures of two or

more Colonies should refer such matters. It differs from

that provision in that reference may be made by a single

Legislature, so that the Parliament may legislate for that

State. It offers a convenient method of extending the

range of legislative subjects without resorting to an amend-

ment of the Constitution.

Questions of much difficulty may arise as to whether a

State may withdraw a power which it has granted under
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this article, and if it may withdraw the power, whether it

can then make laws inconsistent with any which the Com-

monwealth Parliament has made on the subject. But until

the power is withdrawn, enactments of the Commonwealth

Parliament thereunder must, it would seem, have the

ordinary operation of federal laws and prevail over State

laws inconsistent therewith.^

At the Premiers' Conference, 1909, an arrangement was

Gome to whereby the States Parliaments are to pass the

necessary legislation for enabling the Commonwealth Par-

liament to confer jurisdiction on the Inter-State Com-

mission to adjust labour conditions as between the States in

cases where divergences in the determination of State

industrial authorities might affect the industries of the one

prejudicially as against the other ; and the Inter-State

Commission Bill now (October, 1909), pending before the

Senate, makes provision for carrying out this arrangement

wherever a State has referred the matter to the Common-

wealth. The object is to secure that the freedom of Inter-

state trade established by the Constitution shall not have

the tendency to beat down conditions of industrial produc-

tion to those existing in the State where those conditions

are least favourable to the employed.

8. In Chapter vi. of the Constitution, " New States," the

Parliament may make laws for territory surrendered by

an}' State (sec. 122), and for the formation of a new State

from an existing State or by an union of States with the

consent of the Parliaments of the States concerned (sec. 124).

By sec. 123, the Parliament may with the consent of the

Parliament and a majority of the electors of the State con-

cerned, alter the territorial limits of any State.

4. The exercise within the Commonwealth at the request

*Cf., Cooper V. Commissioner of Income, Tax, (Queensland) (1907) 4 C.L.R.

1304, and pp. 256-257 herein.
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or with the concurrence of the Parliaments of all the States

directly concerned, of any power which can at the esta,b-

lishraent of this Constitution be exercised only by the

Parliament of the United Kingdom or by the Federal

Council of Australasia : sec. 51 (xxxviii).

This is a very remarkable and, on the face of it, far-

reaching power. Literally construed, it appears to enable

the Commonwealth Parliament with the co-operation of the

States to assume the full measure of Imperial power within

the Commonwealth, and to repeal without limitation of

any kind Imperial Acts of Parliament in operation there.

The only thing reasonably certain about it is that it will

not be construed to grant such a general power.

Auxiliary and Incidental Powers.

1. The acquisition of property on just terms from any

State or person for any purpose in respect to which the

Parliament has power to make laws : sec. 51 (xxxi.).

This is a recognition of the power of "eminent domain."

It means that the Parliament may, by act of legislation,

i
provide for the acquisition of property against the will of

the owner whether a State or a private person. The con-

ditions are (1) that the Commonwealth must acquire "on

[just terms," i.e., not at a price arbitrarily determined by

Htself ; and (2) that the purpose of acquisition must be some

purpose in respect to which the Parliament has power to

make laws. This does not, of course, set any limit to the

power to acquire property ; it applies only to compulsory

acquisition. The provision may be compared with that in

Fifth Amendment to the United States Constitution—" nor

shall private property be taken for public use without just

compensation," a prohibition reproduced in many of the

American States' Constitutions. The power has been exer-

cised by the Lands Acquisition Act 1906, repealing the
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Proioerty for Public Purposes Acquisition Act 1901, as to

which see Gominonwealth v. Netv South Wales}

2. Matters in respect of which this Constitution makes

provision until the Parliament otherwise provides : sec. 51

(xxxvi.).

The Constitution establishes many things " Until the

Parliament otherwise provides." This Article is equivalent

to a declaration that in such a case the Parliament shall

have power to provide from time to time for the matters in

question—that its power over the matter is not exhausted

by a single provision.

3. Matters incidental to the execution of any power

vested by this Constitution in the Parliament or in either

House thereof, or in the Government of the Commonwealth,

or in the Federal Judicature, or in any department or officer

of the Commonwealth : sec. 51 (xxxix,).

Of the corresponding provision in the Constitution of the

United States, Judge Cooley says :
—

" Tlie import of the

clause is that Congress shall have all the incidental

and instrumental powers ... to carry into execution

all the express powers. It neither enlarges any power

specifically given, nor is it a grant of any new power to

Congress, but it is merely a declaration for the removal of

all uncertainty that the means for carrying into execution

those otherwise granted are included in the grant."^

The general effect of the clause has been considered under

the general head of " the Legislative Power of the Parlia-

ment of the Commonwealth."

M1906) 3C.L.R. 807.

"^Principles of Constitutional Law, p. lOo.
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CHAPTER 11.

THE SUBJECTS OF FEDERAL JURISDICTION.

The scope of the several matters enumerated in sees. 75 and

76, which, as already pointed out, are the measure of federal

jurisdiction, must be shortly considered.

1, Arising under any treaty. Sec. 75 (i.).

This matter, like that which follows it, is taken from the

Constitution of the United States, and corresponded with

[an article of legislative power, " external affairs and

Ftreaties." Tlie reference to treaties under the head of legis-

lative power was dropped, but was retained under tlie

(judicial power. Treaties come very rarel}^ under the con^

fiideration of the Courts. In the United States, indeed,

[treaties are part of the law of the land. This, however, is

mot the case in the British Constitution save in special

[circumstances; even if they expressly deal with matters of

[private right, the most recent authoritative declaration is

that that is " only a bargain v;hich can be enforced by

[{Sovereign against Sovereign in the ordinary course of

[diplomatic pressure."^

^Gook V. Sprig-j, (1899) A.C. 572, 578 ; West Rand Central Mining Co. v.

I^ea:, (1905) 2 K.B. 391. See as to the prerogative of treaty-making, the

{Parhme.nt Beige, (mi) 4 P.D. 129, 5 IM). 197; and WcUker v. Baird,

[(1892) A.C. 491 ; Moore, Act of Stale in Entjlinh Law, p. 84 ; and Law
\Q%iarterly Review, vol. xxii., p. 14,
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The operation of many Acts of Parliament is, however,

dependent upon the conclusion of conventions between His

Majesty and foreign powers ; in such cases, questions as to

the operation of the law might fitl}' be described as arising

under the treaty. In some cases, the treaty itself becomes

incorporated in tlie law, e.g., the International Copyright

Convention, 1886, and the Extradition Acts,^ These may
be taken as cases typical of tliose arising directly under any

treaty which alone are committed to the exclusive juris-

diction of the High Court by the Judiciary Act 1903: sec.

38 (a).

2. Affecting consuls or other representatives of other

countries. Sec. 75 (ii.).

This article may be compai-ed with " cases affecting

ambassadors, other public ministers and consuls " in the

Constitution of the United States. The provision extends

to cases affecting such representatives in their private

capacity ; but qucare whetlier it extends to others than the

representatives in Australia of such other countries.

3. In which the Commonwealth or a person suing or

being sued on behalf of the Commonwealth is a party.

Sec. 75 (iii.).

It must be pointed out that this provision confers no

right to sue the Commonwealth. The legal personality

of the Commonwealth, as of other parts of the King's

Dominions is in the Crown,^ and not the Governor-General,

or the Executive Government ; and the Crown cannot

be sued save by its own consent. The provisions made by

the Colonies for enabling their Courts to entertain claims

^R. V. Wilson, (1878) 3 Q..B.D. 42. See, generally, on Treaties and Acts

of Parliament, the judgment of Sir Robert Phillimore in the Parltment

Beige, and Holland, Law Quarterly Bevitic, vol. ix., p. 136, re-published

in Sttidies in International Law, 1898.

'Cf. Sloman v. Governor and Government of New Zealand, L.R. 1 C.P.D.

563.
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against the Crown in right of the colony, would not enable

their Courts to assume jurisdiction over claims against the

Crown in right oi' the Commonwealth.^ By sec. 78, the

Parliament may confer riglits to proceed against the Com-

monwealth, but the Crown may sue in any right in any of

its Courts which has jurisdiction of the parties and the

cause.- The Commonwealth therefore may freely sue in the

State Courts, as does the United States in the State Courts

in America ; but by sec. 39 of the Judiciary Act, the State

Court would in such a case be exercising federal jurisdiction,

" A person suing or being sued on behalf of the Common-

wealth " anticipates the common practice of designating

some Minister, Department, or officer of Government, as the

appropriate person to sue or be sued for the Government.

By the Claims against tJte Govemvient Act 1902,

temporary provision was made whereby proceedings might

be taken against the Commonwealth in the Supreme

Court of a State. This temporary provision was super-

seded on the constitution of the High Court by Part IX.

of the Judiciary Act 1903, whereby any person making

a claim against the Commonwealth, whether in contract or

in tort, might bring suit in the High Court or in the

Supreme Court of the State in which the claim arose.^ Suits

by the Commonwealth against a State, and by a State

against the Commonwealth, are, by sec. 38 of the Judicia/ry

Act, within tlie exclusive jurisdiction of the High Court.

(4). {a) Between States ; or (I)) between residents of dif-

ferent States; or (c) between a State and a resident of

another State. Sec. 75 (iv.).

*See Holmes y. Rer,., 10 W.R. 39, .31 L.J. Ch. 58 ; Frith v. Rpjj., L.R. 9

Ex. 3(55; Palmer v. Hutchinmn, 1881 6 App. Ca8. 621 ; Cf. The Common-
wealth V. Baume, (1905) 2 C.L.R. 405.

*In re BatemaiCs TriintK, L.R. 15 Kq. 355 ; In re Oriental Bank Corpora-

iton, ex parte 'Jhe Croum, (1884) 28 Cli. Div. 643.

"See 1 Commonwealth Law Reinew, p. 241, "Actions against the Com-
monwealth for Tort," by A. P. Canaway.
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All these cases belong to the class described by Kent as

presuming that " State attachments, State prejudices, State

jealousies, and State interests might sometimes obstruct or

control the regular administration of justice." Cases between

residents of different States are of so common occurrence, and

are so much in the ordinary experience of the Courts that

there seems no particular reason for giving the High Court

original jurisdiction over them, or even for making them

matters of federal jurisdiction at all, especially as the appel-

late jurisdiction of the High Court and the King in Council

offers a sufficient protection. The Commonwealth jurisdic-

tion is more limited than the United States jurisdiction ; it

does not extend to suits "between a State or the citizens

thereof, and foreign States, citizens or subjects."

Under the head of controversies " between two or more

States " and " between a State and citizens of another State,"

frequent attempts have been made to induce the Courts in

America to extend the area of judicial cognizance ; and to

turn matters which, in the condition of independent States,

are moral or political, into matters of legal right. The juris-

diction of the federal Courts has sometimes been thought to

stand for all State disputes as the constitutional substitute

for war and diplomacy, and consequently to extend to all

disputes which might endanger the peace of the Union, or

the cordial relations of the States. But the Courts have

declined to undertake the discussion of merely political

issues, and have in general construed their jurisdiction as

limited to cases inwliich, before the Revolution, j urisdiction

was exercised by some Court. " The truth is that the

cognizance of suits and actions unknown to the law was

not contemplated by the Constitution when establishing

the judicial power of the United States. Some things

undoubtedly were made justiciable which were not known

as such at the common law ; sucli, for example, as conti'o-

versies between States as to boundary lines. And yet the
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case of Penn v, Baltimore^ shows that some of these unusual

subjects of litigation were not unknown to the Courts even

in Colonial times ; and several cases of the like character

arose under the Articles of Confederation, and were brought

before the tribunal provided for that purpose in those

articles. The establishment of this new branch of juris-

diction seems to be necessary from the extinguishment of

diplomatic relations between the States. Of other con-

troversies between a State and another State or its citizens,

which on the settled principles of public law, are not sub-

jects of judicial cognizance, this Court has often declined to

take jurisdiction."^

Thus the Supreme Court refused to entertain an applica-

tion by the State of Kentucky for the extradition of a

fugitive criminal,^ and generally " has declined to take

jurisdiction of suits between the States to compel the per-

formance of obligations which if the States had been inde-

pendent nations could not have been enforced judicially but

only through the political departments of their governments."

When in 1876 the State of South Carolina filed a bill in

equity to restrain the State of Georgia and other persons

from obstructing the free navigation of the Savannah River,

it was left an open question whether a State must not aver

and show that it will sustain some special and peculiar

injury such as would enable a private person to maintain a

similar action in another Court.*

The most recent cases of Missouri w Illinois^ and Kan-

* 1 Ves. Sen. 444.

*Hans V. Louiniana, (1889) 134 U.S. 1, 15. See also Wiacominv. Pelican

Insurance Co., 127 U.S. 265. It may be added that the adjustment of

boundary disputes was before the Revolution one of the matters under-

taken by the King m Council.

'^ Kentucky v . DeMiiison, 24 How. 66.

*S. Carolina v. Oeorgia, 93 U.S. 4 ; Wisconsin v. Pelican Insurance Co.,

tupra.

•180 U.S. 208.
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sas V. Colorado^ go far in tlie assumption of jurisdiction.

In the tirst case the Court entertained a suit Vjy a State as

parens loatrua to restrain another State and all persons

acting under its authority from polluting the waters of

rivers in the plaintiff's territory. In the second, the Court

over-ruled a demurrer to a bill in equity claiming an injunc-

tion against deprivation of the plaintiff State and its citizens

of waters of rivers accustomed to flow through its territory.

The competence of the plaintiff State to sue on behalf of the

injury to its citizens was recognized, as well as the liability

of the defendant State to an injunction for acts done under

its legislative authority. Both cases are interesting—the

latter especially—as to the law applicable to disputes be-

tween States, the doctrine as to which is summed up by

Fuller C.J. in these words :
—

" Sitting as it were as an inter-

national as well as a domestic tribunal, we apply Federal

law, State law and International law as the exigencies of the

particular case may demand.'"- Kansas v. Colorado is

peculiarly interesting to Australians since it deals with the

respective rights of riparian States for which irrigation

waters are desired or necessary, and glances also at the

relation of navigation to irrigation, and the powers of the

federal authority as guardian of navigation.^

Suits between States are as already pointed out committed

to the exclusive jurisdiction of the High Court {Judiciary

Act 1903, sec. 38).

" Matters hetiveen a State and a resident of another

State."—A State is an extensive owner of property, it makes

contracts, and the acts of its agents may cause damage- All

these are matters which give rise to legal relations between

private persons and those relations are enforced by the

1(1901) 185 U.S. ]25
; (1906) 206 U.S. 46.

«185 U.S. 146. See also 206 U.S., at p. 97.

"See 2 Commonwealth Law Review, p. 241, " The Judicial Power and

Inter-State Claims," by P. McM. Glynn.

mi.
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Courts. But in such matters, the State is an abnormal

person, and its immunities are commonly expressed in our

law by the maxim that " the King can do no wrong." A
common law remedy, the petition of right, enabled the

Courts to do justice between the King and his subjects

where the former was in possession of land, goods or money

of the latter who sought restitution or damages ; and of late

this remedy has been held to extend to cases of contract.

It is, however, very far from applying to all cases in law or

equity which would be justiciable if between subject and

subject; nor when the case is justiciable, does it follow that

the Court in determining the liability of the Crown applies

the same rules as in cases between subject and subject.

It is well settled that in England the petition of right,

whether at common law, or as regulated by Statute, does

not extend to torts.^ The Crown has in the States the

same immunities and is subject to the same procedure as in

England. But in addition to the provisions of the common

tlaw, most of the States have made statutory provision for

Lproceedings against the Crown, or some public officer or

[department on its behalf.- In varying degrees, proceedings

^for torts of some kinds may be brought against the govern-

[inent in all the States ; the constant presence of tlie

[government in spheres which in England and America are

I

occupied by private enterprise, would make the maintenance

L-cf the old doctrine in its integrity, intolerable.

Where there is a right to pursue claims against the State

[under the State law—whether the common law or Statute

t—such claims will be cognizable by the High Court under

[sec. 75 whenever they are made by a resident in another

^Tohin V. The Queen, (1864) 16 C.B.N.S. 310.

'New South Wales.

—

Claimt A;]ainst the Gooernment and Crown Suits

\Act 1897 (and see Farnell v. Bowman, 12 App. Cas. 649); Victoria.

—

Crown liemedien and Liability Act IS90 ;
Queensland.— Claims Ayainst the

Qovernmtnt Act \ii{\Q ; South Australia.—Act No. 6, 185.3; Tasmania.

—

The Crown liedresa Act 1891 ; Western Australia—CVo<o;t Suits Act 1898.
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State. This will be equally the case whether the proceeding

is against the Crown, or against some nominal defendant

appointed to represent the Crown or the State Govern-

ment. But in this respect, as in others, the jurisdiction

given by sec. 75 is dependent on the existence of a right

—

it does no more than enable the High Court to adjudicate

upon claims which were cognizable in the Courts of the

Colony or which may be converted into claims of right by

some State law. And it must be remembered that the

Colonial Executive cannot lawfully or effectually bar the

submission of claims to the Courts—that the petitioner may
go behind the Colonial Executive and on a petition of right

obtain a fiat from the Secretary of State. So at any rate

the Law Officers of the Crown in England have held in quite

recent years. But constitutional custom is progressive, and

it is certain that such intervention in the Dominions would

be resented as an improper interference in local affairs.

The question whether the mere grant of jurisdiction in

" controversies between a State and citizens of another

State " deprived a State of its immunity from suit save

with its own consent, was determined by the Supreme

Court of the United States in 1793 in ChisJiohn v. State of

Georgia} The Court h«ld, contrary to the view that had

been urged by Hamilton in the Federalist and by John

Marshall (afterwards Chief Justice) in the Virginia Con-

vention of 1788, that an action did lie under the Constitu-

tion. A strong dissenting judgment was delivered by

Iredell J., who held that as no action of the nature of that

before the Court could have been sustained against the

State before the Constitution was adopted, and as Georgia,

in common with other States, had not provided by law for

any compulsory proceedings against itself, the claim could

not be made in the Supreme Court of the United States.

12 Dallas 419.
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The judgment of the Court led immediately to the Eleventh

Amendment of the Constitution to the effect that " the

judicial power of the United States shall not be construed

to extend to any suit in law or equity commenced or pro-

secuted against one of the United States by citizens of

another State, or by citizens or subjects of any foreign

State." Later judicial expressions have confirmed the views

of Iredell J., and the ratio decidendi of Chishohn v. Georgia

was expressly disagreed with by the Supreme Court in

1889.^

But unlike the Constitution of the United States, the

Commonwealth Constitution confers an important power on

the Legislature in respect to proceedings against State or

Commonwealth. By sec. 78

" The Parliament may make laws conferring rights to

proceed against the Commonwealth or a State in respect of

matters within the judicial power."

This section was the subject of a keen debate in the

Convention at Melbourne,^ and there was a great difference

of opinion as to the meaning of a right to proceed. It

obviously includes the provision and regulation of the

inacliinery of suits. Thus the Clainns against the Gomnion-

ivealth Act 1902 and the provisions of Part IX. of the

Judiciary Act relating to the bringing of suits against

Commonwealth or State are held to be an exercise of the

powers given by sec. 78.^ But it has been judicially

observed that " there is no power given by the section of the

Constitution to afi'ect any right of the Commonwealth out-

side procedure.* The same limitation must of course apply

to rights to proceed against States. But it may be doubted

^Hann V. fjoiiitiiana, IM U.S. 1.

^Official lieporl of Debates, Melbourne Session 1898, pp. 1653-1(579.

"T'Ae Commonwealth v. Baume, ^1905) 2 C.L.R. 405.

*S.c., per O'Connor J., at p. 418.

It
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whether the section is really so limited, and it will pvobabl}''

have to be read distributively according to the nature of the

particular subject of judicial power under consideration. In

the case of the Commonwealth, the Parliament can (pre-

sumably) define whether it shall be liable in tort as well as

in contract. In the case of the State, it can probably do so

where the subject arises under some head of legislative

power. But it could hardly do so where the "judicial

power " arises merely because the person complaining of

State action resides in another State ; such cases should, it

would seem, be determined according to the rights existing

under the State law, and the question whether the State

was in such a case liable in tort, should not depend on the

residence of the plaintiff. In this sense, it would seem,

must be read sec. 58 of the Judiciary A ct providing for the

bringing of suits against the States " in contract or in tort."

New substantive rights unconnected with any subsisting

liability do not appear to be aptly described as " rights to

proceed."

Thus, assuming that there is no liability apart from

Statute—a doubtful matter—it is conceived that the Parlia-

ment could not under this section provide that the State of

New South Wales should be answerable in damages to a

riparian owner on the Murray in South Australia, for waters

abstracted to his hurt by the Government of New South

Wales as a riparian owner on the upper river, and that

even though under the law of New South Wales, a riparian

owner in New South Wales might have an enforceable

claim against the Government for infringing his riparian

rights. Still less, it would seem, could the Parliament give

a right to proceed for breach of political duties by the State,

as for failure by an efficient police to protect non-residents

against mob violence.

The same principles will in general govern the right to
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proceed in matters between State and State. The Parlia-

ment may get rid of the obstacle which arises from the fact

that the Crown personifies each, but it could not create new

rights of a substantive kind. The Courts may be called on

some day to determine whether the powers of the riparian

States over the rivers are similar to the rights of individual

riparian owners living under a single government, but the

Parliament could not under sec. 78 declare what are the

tespective rights of the States in the rivers, whatever may
be its powers under other parts of the Constitution as the

guardian of inter-State navigation (sec. 100).

" Matters in which the Commonwealth is a party" would

include proceedings in which the Commonwealth and a

State are disputants. The controversies which have arisen

in Canada between the Dominion and the Provinces as to

proprietary rights in territory are typical of matters

between the Governments which are fit for judicial deter-

mination, and it is clear that the Parliament may provide

that they may be raised directly in a suit between Com-

monwealth and State, and not merely in actions between

their respective grantees, or between one Government and

the grantee of the other.^ Again, the financial relations

between Commonwealth and States established by the

Constitution are akin to proprietary rights and contractual

obligations, and they, too, may be made the subject of

judicial determination under a " right to proceed."

5. In which a writ of inandainiis or prohibition is sought

against an officer of tiie Commonwealth. Sec. 75 (v.).

The power to command or prohibit federal officers and

Courts belongs in the United States exclusively to the

federal jurisdiction ;2 and the rea.sons which have denied juris-

'C.f., St. Catharine's Mi/Uiuj Co. v. Beg., (1S88) 14 A.V. 416; A.C.for
Ontario v. Mtrcer, (18S3) 8 A.C. 767.

"AIcCtHng v. Sillimati, 6 Wheat. 598.
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diction to State Courts there applj^ with equal force in tlie

Commonwealth.^ The United States Constitution does not

expressly refer to the matter, leaving it to the Legislature

and the Courts to work out appropriate remedies and the

incidents of judicial power ; and it has not been doubted that

Congress, in distributing the judicial power, may constitute

Courts with power to issue these writs against executive

officers. The cases in which the writs will issue are well

defined by rules of common law. They will never issue to

direct or control a discretion in the officer ; they are reserved

for cases in whicli " a plain official duty, requiring no exer-

cise of discretion, is to be performed, and performance is

refused," or when a " duty is threatened to be violated by

some positive official act." In either case the person claim-

ing the benefit of the writ must show an injurj^ for which

an adequate compensation cannot be had in damages ; and

he must show not merely that there is an official duty in

the officer, but that the duty correlates a right in the

applicant.

Tlie reason for the special inclusion of this provision in

the Commonwealth Constitution is the intention that the

writs shall be within the original jurisdiction of the High

Court. In the United States, the Supreme Court decided,

in the famous case of Marbury v. Madison- —the first

which declared an Act of Congress to be unconstitutional

—

that the original jurisdiction of the Supreme Court was

limited by the Constitution to " cases afiecting ambassadors,

other public ministers, and consuls, and those in -whicli a

State shall be a party," and could not be added to by

Congress. It may be added that the provision in the Com-

monwealth Constitution in no way affects the class of cases

in which the writs will issue.

^Ex parte Goldriug, (1903) 3 S.R. (N.S.W.) 260.

n Cranch 137.
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The Judiciary Act 1908, sec. 38, puts tl)is matter within

the exclusive jurisdiction of the High Court.

6. Arising under this Constitution or involving its inter-

pretation. Sec. 76 (i.).

7. Arising under any laws made by the Parliament.

Sec. 76 (ii.).

In the interpretation of these clauses, the High Court in

Baxter v. Commissioners of Taxation^ adopted the leading

American cases. Griffith C.J. says :
—

" The rule is concisely

stated in the judgment of Strong J., delivering the opinion

of the Supreme Court of the United States in the case of

Tennessee v. Davls^

:

—
' A case under the Constitution and

laws of the United States may as well arise in a criminal

prosecution as in a civil suit. What constitutes a case thus

arising was early defined in the ease cited from 6 Wheaton,'

"

Cohens v. Virginia.^ " It is not only one where a party

comes into Court to demand something conferred upon him

by the Constitution or by a law or treaty. A case consists

of the right of one party as well as the other, and may
truly be said to arise under the Constitution or a law or a

treaty of the United States whenever its correct decision

depends upon the construction of either. Cases arising

under the laws of the United States are such as grow out of

the legislation of Congress whether they constitute the right

or privilege or claim or protection or defence of the party in

whole or in part by whotn tliey are asserted." And again

by Chief Justice VVaite, delivering the opinion of the same

Court in Starin v. Neiv York* The character of a case is

determined by the questions involved : Oshorn v. The Bank

of the United States.^ If from the questions it appears that

M1907)4C.L.R,, at p. 1136.

MOO U.S. 257, at p. 264.

n^er Marshall CJ., at p. 379. '

115 U.S. 248, at p. 257.

"^9 Wheaton 737, at p. 824.
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some title, right, privilege or immunity on which the

recovery depends, will be defeated by one construction of

the Constitution or a law of the United States, or sustained

bj' the opposite construction, the case will be one arising

under the Constitution or laws of the United States within

the meaning of that term as used in the Act of 1875 ; other-

wise not."^ Accordingly the High Court held in the case

before it that proceedings by a State authority in a State

Court to recover income tax were matters of federal juris-

diction where the taxpayer's defence was a claim of im-

munit}^ in respect to his salary as a federal officer.

In America it is held that in order to give a federal Court

jurisdiction on appeal from a State Court, it must appear

not merely that a question under the Constitution or laws

of the United States was presented for consideration, but

that its determination was actually necessary to the decision

of the case.^ Therefore if the decision of a case depended

on two independent grounds, one of them a federal question

and the other not, the federal Courts will not entertain an

appeal. By analogy to this rule the High Court has held

that the question whether a State Court was in a given case

acting in its State or federal jurisdiction—on which may

depend the question of an immediate appeal to the High

Court—depends on whether it was necessary for the Court

to decide the federal question. " If, whether that question

is answered rightly or wrongly, the Court answers another

question, not arising under the Constitution or involving its

interpretation, and their answer to that other question

enables them to decide the case, the Court does not exercise

*See also '* Story's Constitution of the United States," sees. 1647-8 ; Miller

V. Haiveis, (1907) 5 C.L.R. 89, at p. 93.

"-Boiling v. Larmier, 91 U.S. 594 ; De Sasmre v. Gaillard, 127 U.S. 216 ;

Hale V. Akers, 20 Wallace 590.
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federal jurisdiction, and therefore no appeal lies to the High

Court from that decision."^

8. Of admiralty and maritime jurisdiction. Sec. 76 (iii.).

This again follows the Constitution of the United States,

as to which Story observes that " the word ' maritime ' was

doubtless added to guard against any narrow interpretation

of the preceding word * admiralty.' " The power of the

Parliament under this provision must, it would seem, be

read in connexion with the Colonial Courts of Admiralty

Act 1890, so far as it is not inconsistent therewith. By
that Act the jurisdiction is generally that of the Admiralty

Division of the High Court in England, and the Colonial

Court shall have the same regard as that Court to inter-

national law and the comity of nations (sec. 2); and no

Colonial law shall confer any jurisdiction which is not con-

ferred b}'- the Act upon a Colonial Court of Admiralty

(sec. 3).

9. Relating to the same subject-matter claimed under the

laws of different States. Sec. 76 (iv.).

This covers cases in which there are competing claims of

the class described as to ownership or possession. It is

more extensive than the provision in the United States

Constitution as to claims of land under the grant of different

States.

^MUltr V. Haweis, (1907) 5 C.L.R. 89.
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PART IX -FINANCE AND TRADE.

CHAPTER I.

FINANCE: TAXATION.

The subject of finance claims attention under several heads

of the Constitution. It is joined with trade as the subject

of Part IV. of the Constitution. But it meets us in the

relations of the two Houses of Parliament, and a special

procedure in matters of revenue and expenditure has been

designed to govern those relations. It enters into the

relations of the Executive to the Legislature, for the

initiative and lead in Parliament, which modern practice

assigns to the Cabinet, exists as a matter of law in the

case of grants of supply. In Executive Government, one

of the departments of administration taken over from the

States is the great revenue department of Customs and

Excise, the control of which is one of the exclusive powers

of the Commonwealth Parliament. In the internal economy

of the Commonwealth Government, we have to consider the

arrangements for the collection, custody, disbursement of and

accounting for the public funds. Under the head of legis-

lative power we must consider the power of taxation, while

some express or implied restraints upon it might be dealt

with (and some of them in the Constitution are dealt with)
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under the head of the States. Finally, we have to consider

the financial relations of Commonwealth and States.

Taxation.—Sec. 51. The Parliament shall subject to this

Constitution have power to make laws for the peace order

and good government of tlie Commonwealth with respect

to:—

(i.). ...
. ^

(ii.) Taxation, but so as not to discriminate between

States or parts of States.

The power which is the sinews of all government is thus

granted in the most unqualified terms, separately and not

as a mere incident to other powers of the Commonwealth.

The many definitions which have been submitted by lawyers

and economists substantially agree in this—that a tax is a

compulsory contribution imposed upon the subject to meet

the service of government.^ Where it is given in general

terms " the power to impose taxes is so unlimited in force

£wid so searching in extent, that the Courts scarcely venture

to declare that it is subject to any restrictions whatever,

except such as rest in the discretion of the authority which

exercises it."^

Here, however, as elsewhere, we must distinguish between

the plenp.ry nature of the legislative power within the

subject-matter and the limits of the subject-matter itself.

With the latter the Courts are and must be concerned

wherever the Legislature is not a self-determining body.

The very fact that, in the oft repeated words of Marshall

'For definitions, see Cooley on Taxation, p. 1 ; Cooley, Gontlilutional

Limitations, p. 678 and note ; Sutherland, Notes oil U.S. ConstittUion, p.

80; Loan A-tHociation v. Topeka, 20 Wall, at p. 664. See also Bastable on

Public Finance, pp. 248 et seq. •' The primary meaning of taxation is

raising money for the purposes of government by means of contributions

from individual persons," per Cur., The Kimj v. Barger. (1908) 6 C.L.R.

41, 68.

* Cooley, Constitutional Limitaliont, p. 208.



506 THE COMMONWEALTH OF AUSTRALIA.

C.J., " the power to tax is Uie power to destroy,"^ makes it

peculiarly necessary to determine the limits of the subject,

since otherwise a power granted to a government of

enumerated powers would csfrry with it in substance all

other powers of government. The significance of Marshall's

words is too often forgotten, they are directed to point the

necessity of defining the ambit of an authority which,

unrestricted, would be sovereign.

Admitting, then, the plenitude of the power within the

subject-matter of " taxation," the Courts are called on from

time to time to consider whether Acts of the Legislature

purporting to be an exercise of the power of taxation are in

truth measures of taxation, just as in cases where the power

of taxation is withheld they are called on to determine

whether some pecuniary sum purporting to be exigible under

other heads of power is not rather a tax. It belongs to the

rudiments of the subject that the grantee of a powei'^annot

determine the nature of his act merely by choosing for it a

name which corresponds with the grant.-

Several causes have required the Courts in the United

States to consider the nature and extent of the taxing

power as such; and a number of cases have established that

taxation must be distinguished from confiscatory appropria-

tion of property,^ from the power of eminent domain,* from

the police power of regulation by means of licences or

^M'Cnlloch V. Mai-yland, 4 Wheaton 316.

-A.-G.for N.S.W. v. Brewery Employen'' Union, (1908) 6 C.L.R. 469,

522. " We have to deal with things and we cannot change them by

changing their names": Mugltr v. Kansis, (1887) 1*23 U.S. 623. The

substance not the form of legislation is to be regarded : Deakin v. Wthh, 1

C.L.R. at p. 611 ; Petenwald v. Bartley, 1 C.L.R. at p. 511 ; Davies <b Jonex

V. The State of Western Australia, 2 C.L.R. 29; The Kinrj v. Bargtr, 6

C.L.R. at p. 37. See also Morgan v. Louisiana, 118 U.S. at p. 462 ; and

Fairhanlc v. U.S., 181 U.S. at pp. 295-6.

^See Cooley, Constitutional Limitations, p. 695.

*Cooley oir Taxation, pp. 411, 413.
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penalties,^ and from charges for services.' It is distin-

cjuished from the first and the second in that it establishes

a contribution from several according to some rule of

apportionment.^ It is distinguished from the third by its

2)rimary purpose, which is revenue as opposed to regulation

or prohibition f and from the fourth in that it is not the

price of a service or measured by tlie cost of the service.

Thus, the Courts have held that while the States are

forbidden from taxing inter-State commerce, they may
impose fees and charges reasonably necessary for meeting

expenses occasioned by sucli commerce ; wliether the thing

is the one or the other—a compuLsorj' contribution to the

revenue of tlie State based upon presumed subjection to its

authority or a mere reimbursement for the cost of services

—must be determined by a consideration of all the cir-

cumstances of the case.'' Upon the same principle, the

Supreme Court has pronounced upon the character of Acts

of Congress imposing '•' taxes." Thus, in the case of U.S.

V. Helwig,^ where an Act had declared that an " additional

duty " should be payable in cases of attempted evasion, it

was held that as the purpose here was not a purpose of

'Cooley on Taxation, pp. 5, 1125 et seq.

"Cooley on Taxation, pp. 411, 412. "Taxation differs from exaction in

tliat the obligation to contribute depends upon prescribed differentiations

as to the persons from whom or tlie things in respect to which the contri-

bution is to be made "
: per Cur., The Kiiuj v. Barger, 6 C.L. R. at p. 68.

*Cooley on Taxation, pp. 1125 et sfi.q. " The distinction between a de-

mand of money under the police power and one made under the power to

tax is not so much one of form as of substance. The proceedings may be
the same in the two cases, though the purpose is essentially dififerent. The
one is made for regulation and the other for revenue." The distinction

between a licence fee imposed in the way of regulating the carrying on of a

business and an excise tax was drawn by the High Court of Australia in

Peterswald v. Bartley, 1 C.L.K. 497.

'^Pace V. Biirgenn, 92 U.S. 372; Morgan v. Louisiana, 118 U.S. 465;
Postal Telegraph Co. v. Taylor, (1904) 192 U.S. 64.

* 188 U.S. 605.
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revenue but of punishment, the additional duty was to be

regarded, not as an original imposition of a tax, but as a

penalty for non-payment. The most striking instances,

however, are to be found in the case of the Veazie Bank v.

Fenno^ and The Head Money Casesj^ in both of which

what purported to be " taxes," and would therefore as such

have been subject to certain qualifications expressly imposed

by the Constitution on the exercise of the taxing power,

were held to be valid though the qualifications were not

observed, on the ground that they were not an exercise of

the substantive power of taxation, but were merely inci-

dents in the exercise of definite powers of regulation

granted by the Constitution—in the one case over currency

and coinage, in tlie other over foreign commerce.

This determination of the true nature of an impost has to

be made by the Courts consistently with the equally well

established principle that they are not concerned with the

motive or expediency of an Act, its oppressive or destructive

incidence, or its indirect effects.^ In every provision for

revenue the legislature, upon whom lies the determination

of the subject of taxation,* must exercise a discretion, not

merely as to the productiveness of the various possible

means, but as to their effect upon trade, upon social con-

ditions and generally upon the national welfare. These con-

siderations are legitimate, and the choice of a particular

mode of raising revenue is not to be reviewed either because

it produces certain social or economic effects, or because it is

founded in an expectation that it will restrict a trade which

is deemed obnoxious (e.g., the liquor trade) or encourage a

trade which is deemed beneficial (e.g., protective duties).

18 Wall. 548.

-112 U.S. 580.

''The King v. Barger, 6 C.L.R. at p. ()6, 67.

*lb. at p. 68, 71.
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As a matter of practical operation this leads to the result

that where a Statute contains nothing to disclose that its

primary object is not the obtaining of revenue, but protec-

tion or regulation or prohibition, the Courts will take it at

its face value and treat it as an exercise of that power

which would make it valid.

These considerations apply generall}'' whenever the power

of taxation is granted eo nomine to or withdrawn from a

subordinate authority. In the case of the Commonwealth

Constitution, they apply to the power committed to the

Commonwealth Parliament ; and they are reinforced by a

consideration of the federal nature of the Constitution, as

declared in its own terms.^ What is imported by the

declaration that the Commonwealth is a " Federal Common-

wealth " has been already considered. Here it is enough to

add that the purpose of the Constitution to establish a

federal and not an unitary government must be treated as

a fundamental principle dominating the construction of

every part of it. The like principle was laid down in the

United States by Marshall C.J. in McCulloch v. Maryland,^

has been repeatedly affirmed since,^ and is the foundation of

tiie construction put upon the very general terms in which

additional powers of legislation were granted to Congress

by the amendments which followed the Civil War.* The

' The King v. Bnrger, 6 C.L.R. 41, afc pp. 71 et seq.

'4 VVheaton 315. " No political dreamer was ever wild enough to think

of breaking down the lines which separated the States, and of compounding
the people into one common mass." " Should Congress under the pretext

of exercising its powers pass laws for the accomplishment of objects not

entrusted to tlie Government, it would become the painful duty of this

Court to say that such an Act was not the law of the land."

''E.'j., Texan v. White, 7 Wallace 700, 725 ; Union Pacific R. R. Co. v.

PtniMon, IS Wallace 29.

*Slan(jhler Howe Casex, (1873) 16 Wallace 36, 77-8; Civil Rights Cases,

(1883) 109 U.S. 3, 11-13. See also the recent case of Hodges v. U.S., (1906)

203 U.S. 1. Cf. Part VI. Chapter II. herein.
"
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two main sources of tlie legislative power of the Common-

wealth Parliament, sees. 51 and 52, expressly grant the

powers over matters enumerated " subject to this Constitu-

tion."

We proceed to the application of these principles to the

construction of the power over " Taxation."

A power to make laws for the peace, order and good

government of the Commonwealth with respect to " Taxa-

tion," is prima facie more than a power to raise money by

taxation, and to prescribe the matter, manner, measure and

time thereof ; it is capable of embracing the whole subject of

taxation by whatever authority, throughout the Common-

wealth. While the States would retain the power of

imposing taxation, as before the establishment of the Com-

monwealth, their laws thereon would be subject to the

paramount law of the Commonwealth. Such a controlling

power would not be without some convenience. The State

laws of taxation may be, and in some cases are, based upon

different principles. Income tax and death duties may be

collected upon one basis in New South Wales, upon another

in Queensland—one State may levy a tax according to

the situation of property, another according to the domicil

of the owner, thus in some cases creating a liability to

double tax, in others allowing an escape from taxation

altogether. Again, the clash of Commonwealth and State

interests might be avoided if the Commonwealth possessed

the power to define the limits of State taxation. All this,

however, would be secured by the dependence of the State

upon the Commonwealth in the most vital matter of self-

government ; and a system in whicli such a controlling

power existed, would properly be described as unitary

rather than federal. The federal purpose of the Constitu-

tion—which, as has been seen, involves the independence of

each government in its own sphere—forbids such a con-
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sfcruction ; and wlien it was suggested to the Higli Court in

tlie Municipal Council of Sydney v. Cominonwealth, it was

met by the answer that what the Constitution meant was

"federal taxation for federal purposes,"^ The State power

of taxation for its own purposes is something quite distinct

which does not legally (though of course it may economic-

ally) compete with the Commonwealth power, they are what

liave been called " concurrent and independent powers."

The nature of the Commonwealth power of " Taxation
"

[was brought directly for determination before the High

/ourt in The King v. Barger and Gomiinonivealth v.

VKayr Following upon the imposition of protective

^customs duties, the Commonwealth Parliament proceeded to

enact legislation giving effect to wliat was popularly known

^as " the new protection," a policy which aims at a com-

)ulsory distribution o£ the benefits of protection among

jmployers and employed by making the protection depen-

lent upon the payment of wages according to prescribed

standards. To effect this in a particular industry, an Act

ras passed entitled The Excise Tariff 1906, which in the

36 of agricultural implements^ imposed " duties of excise
"

)n the manufactured article, but declared that it should not

ipply to goods manufactured under certain conditions as to

Ithe remuneration of labour.

In support of the Act, it was pressed by counsel and by

[tlie dissenting justices (Isaacs and Higgins), that the question

\pi the extent of the Commonwealth power was to be

leasured by the terms of the grant untrammelled by any

[consideration of its effects on the independent exercise of

[State powers ; any other course would invert the whole

'(1904) 1 C.L.R. at p. 232, per Griffith C.J.

'-(1908)6C.L.R. 41.

' The Exciif. Tariff 1906, another Act, adopted the same policy, by a

irieana which did not differ materially, in the case of spirits.
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scheme of the Constitution, which merely left the residuary

power to the States. " It is contrarj^ to reason to limit the

expressly granted powers by the undefined residuum. As

well miglit the precedent gift in a will be limited by first

assuming the extent of the ultimate residue."^ The Act

did lay a tax which, when payable, would find its way as

revenue into the Consolidated Revenue Fund. For the rest,

it merely exercised the undoubted power of Parliament to

select the persons and things taxable and to determine who

and what should be exempt from taxation. The Act neither

authorized the carrying on ot a trade under certain con-

ditions nor made it unlawful to csivry it on without those

conditions, and this demonstrated its true nature as a "tax"

as distinguished from a " regulation." The exemption was

a bounty to those who chose to comply with its conditions,

and on the authority of Austin a " reward " was not a

" sanction." It might well be that the result of such legis-

lation was practicall}^ to compel the manufacturer to complj-

with the conditions laid down or go out of business ; but

that was merely a consequence of the operation of the Act,

difFerincj not in kind but onlv in decrree from the economic

consequences which invariably attend the incidence of taxa-

tion. It might also be that such a result was designed b}-

the Legislature ; but that again belonged to the policy

which guided the imposition of the tax and the selection of

the subjects of taxation, a matter of motive into which the

Courts were not competent to inquire. Reliance was put

on the plenary nature of Parliamentary authority over the

subjects committed to it (R. v. BiiralCf and on the upliold-

ing of " taxes " imposed by Congress with the object of

prohibiting or destroying the thing taxed ( Veazie Bank v.

Fenno^: a prohibitive tax upon the note circulation of

^Per Isaacs J. at p. 84.

-L.R. 3 A.C. 889,905.

»8 Wallace 54S.
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State banks : McGray v. United States ^
: the Oleomar-

garine Act 1886 imposing a tax of |^ of a cent per lb. on

oleomargarine not artificially coloured to look like butter,

and a tax of 10 cents per lb. on oleomargarine which was

so coloured). It was further argued that as Parliament had

undoubted power to protect industries by fiscal legislation,

it must be within its power to define the conditions of that

protection, and to secure that its benefit should not be con-

fined to the employer.

The Act was attacked by the manufacturers and the

State of Victoria, and held invalid by the majority of the

Court (Griffith C.J., Barton and O'Connor JJ.), on an asser-

tion and application of the principles already laid down. The

powers of each government should be construed consistently

with the federal nature of the Constitution, and any con-

struction which would in substance transform the grant of

enumerated matters into one extending control to all sub-

jects wliatsoever, must be rejected. If the power of taxation

could be used as it was used here, a simple means was pro-

vided whereby in substance the Commonwealth Parliament

could control and regulate all those internal matters which

were carefully reserved to the States. Admitting that the

incidental effects on the one hand, and the motive or policy

of an Act on the other, were irrelevant in determining its

validity, it was the duty of the Court to ascertain from the

terms of the Act its true nature. In this case without

going beyond the Act, it was plain that it was primarily an

Act to compel all persons engaged in this industry to pay

certain rates of wages, and the imposition of the " tax " was

a mere incident to this substantive purpose, the means

employed to secure the observance of the Act. It was in

fact " an Act to regulate the manufacture of agricultural

implements " subject to a sanction which took the form of a

M1904) 195 U.S. 27.

Kk
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pecuniary liability. It was immaterial wliether that liability

was made enforceable in one Court as a debt, or in another

Court under the name of a penalty. The sanction was the

same in substance and equally effectual in either case. " If

this were not so the Commonwealth Parliament might

assume and exercise complete control over every act of

every person in the Commonwealth by the simple method

of imposing a pecuniary liability on ev^ery one who did not

conform to specified rules of action, and calling that obliga-

tion not a tax, but a penalty."^

As has been pointed out, the general power of taxation

exists in the Commonwealth concurrently with and inde-

pendently of the like power in the States. There is, how-

ever, one mode of taxation which is exclusively assigned to

the Commonwealth Parliament and prohibited to the States

(sees. 86, 90), viz., duties of customs and excise. " Duties of

customs " evidently means duties imposed upon the importa-

tion of goods into the Commonwealth from parts beyond

the Commonwealth ,2 and the freedom of inter-State com-

merce from taxation is secured by the express provision of

sec. 92.

It has been stated already that a power to charge for

expenses actually incurred is to be distinguished from

"taxation." Consistently with this distinction, the Con-

stitution permits the States to " levy such charges as may

be necessary for executing the inspection laws of the

States" (sec. 112). As, however, such a power is liable to

abuse, the States are put out of the reach of temptation by

the provision that " the net produce of all charges so levied

shall be for the use of the Commonwealth "
; and the com-

iPer Curiam, 6 C.L.R. at p. 77.

''See sees. 92, 93, 95, dealing with goods imported into any State, and

pasxiiig thence into some other State. Cf. in the United States, Woodruff

V. Parham, 8 Wall. 140.

\

I
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plete control of impoi-tafcion and of inter-State trade by the

Commonwealth is accomplished by the provision that " any

such inspection laws may be annulled by the Parliament of

the Commonwealth."
" Duties of excise," taken by itself, is a term of very

extended meaning. Its primary meaning was to describe a

tax on commodities produced at home, in opposition to the

duties of customs payable on importation from abroad. But

the term has been extended to cover the duties payable by

way of licence fee on a large number of occupations as well

as the taxes levied on certain modes of individual expendi-

ture treated as indicia of wealth or taxable capacity.^ In

Peterswald v. Bartley,^ the question was raised whether the

primary or the more extended meaning was to be given to

the term as used in the Constitution. The law of New
South Wales required that persons engaged in the occupa-

tion of brewing beer should have an excise licence for which

a fee was payable, and payment was resisted by the taxpayer

on the ground that under the Constitution a State could not

impose any " duty of excise." The Supreme Court of New
South Wales held that the tax was within the constitutional

prohibition. The High Court reversed that judgment on

the ground that, used in the Constitution in association with

duties of customs, and in one instance specifically described

as " duties of excise paid on goods produced or manufactured

in a State " (sec. 93 (i.) ), the inference was almost inevitable

that it was intended to mean a duty analogous to a customs

duty imposed upon goods, either in relation to quality or

value when produced or manufactured, and not in the sense

of a direct or personal tax. The Court could see no reason,

in a Constitution which left the regulation of occupations

'See EncydojMfdia of Entilixh Law, title " Excise "
; and Anson'a Law

and Custom of the Constitution, vol. 2, pp. 291-292.

n C.L.R. 497.
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and industries to the States, for giving to the term a mean-

ing which would deprive them of a usual mode of regulation

and transfer it to the Commonwealth. Similarly, in Tlte

King v. Barger and Commonwealth v. M'Kay} the " duty

of excise," as being in substance a regulation of the occupa-

tion, was held not to be an excise within the meaning of the

Constitution.

It remains to consider the restrictions which the Con-

stitution imposes upon the exercise of the taxation power.

1. The grant itself is coupled with the qualification " so

as not to discriminate between States or parts of States."

As originally drawn, it followed the terms of the Constitu-

tion of the United States as to duties, imposts and ex-

cises, and provided that taxation should be " uniform

throughout the Commonwealth." But this w^as more than

the federal spirit required ; it prevented not merely dis-

crimination among the States, but discrimination in the

case of individuals ; and the Convention, warned by the

discussions in the Supreme Court of the United States in

Pollock v. TJie Farmers' Trust {The Income Tax Ca^e)
'^

adopted terms of geographical limitation.

The provision must be compared with sec. 99 of the

Constitution, whereby

:

" The Commonwealth shall not by any law or regulation

of trade, commerce, or revenue give preference to one State

or any part thereof over any other State or part thereof."

Two important questions have arisen on this restriction.

First, is the restriction one of a class which may be de-

scribed as "federal," i.e., designed merely to prevent dis-

tinctions between States or parts of States as such, but

16C.L.R. 41.

*157 U.S. 593. In 1899—after the Convention—the Supreme Court of

the United Stiites held that "uniform" was a term of geographical

limitation (Kuoidlon v. Moore, 178 U.S. 41).
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otherwise leaving the Commonwealth free to distinguish

between localities ? Secondly, whichever construction is

adopted on the first question, does the provision relate to

discriminations appearing in the legislation itself, or does it

enable or require the Commonwealth so to adjust its

legislation as to equalise the incidence of the burden having

regard to the different conditions prevailing in different

parts of the Commonwealth ?

Both questions were raised in Commonwealth v. M'Kay

and The King v. Barger,^ and the division amongst the

members of the High Court on tlie main question in the

case appeared also in this subsidiary matter. According to

the opinion of the majority (Griffith C.J., Barton and

O'Connor JJ.), the words " States or parts of States " must

be read as synonymous with "parts of the Commonwealth"

or " different localities within the Commonwealth ;" the

condition is one requiring geographical uniformity through-

out the Commonwealth. The minority (Isaacs and Higgins

JJ.) disagreed. Isaacs J. called attention to the avoidance of

the use of the term " uniform " in this connection, which

must be regarded as deliberate, having regard to the fact

that that term was employed in the corresponding provision

of the United States Constitution as well as in other cji^es

(duties of customs, bounties), in the Commonwealth Con-

stitution. He considered that the prohibition was directed

against differentiation in measures of taxation between

States and parts of States, because they were particular

States or parts of States.

On the second point the members of the Court were

probably agreed in principle tliat the discrimination or

preference prohibited is one made by the Act itself—that

Parliament may not vary the impost from place to place,

even with the view of establishing what is, in its opinion,

M1908)6C.L.R. 41.
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equality of bui'den or sacrifice as between the taxpayers in

different localities—real uniformity as distinguished from

nominal uniformity. Every locality was entitled to the

benefit of its natural advantages. But they differed in the

application of the principle to the circumstances of the

present case. The decision of the Privj'- Council in Colonial

Sugar Refining Co. v. Irving^ was cited on both sides. In

that case a Commonwealth Excise Act had imposed a certain

rate of duty on all sugar which had not paid customs or

excise duty under some State law, and it was objected that

the Act established a discrimination or preference because

in some States the rates of duty had been higher than in

others, and in Queensland no excise duty had existed at

all, whence it followed that the actual burden of excise

duty was unequal in the several States. This contention

was rejected by the Privy Council on the ground that the

inequality was not imposed by the Act, but was brought

about b}' extrinsic facts—the different conditions existing

in the several States under the State laws. The majority

of the High Court in The King v. Barger held that the

provisions of the Excise Tariff 1906, under which the

conditions of exemption would vary according to the cir-

cumstances of different localities and the determination of

various authorities exercising jurisdiction over particular

areas, contravened the principle here laid down. The

minority, on the other hand, held that as the same rate of

tax was imposed upon all persons who did not fulfil the

condition imposed—viz., the payment of fair and reasonable

wages—the Act itself did not discriminate, and any dis-

crimination arising in fact was merely the result of different

local conditions, and of the views of the several authorities

charged with determining what was a fair and reasonable

wage.

M1906) A.C. 360.
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2. The Commonwealth {i.e. the Parliament of the Com-

monwealth) may not impose any tax on property of any

kind belonging to any State. Sec. 114.

This is a reciprocal provision corresponding with the

like restriction on the power of the States; and may be

compared generally witli sec. 125 of the British North

America Act 1867, under which no lands or property

belonging to Canada, or any Province, shall be liable to

taxation. It is obvious that the restriction applies equally

to any authority to which either Government commits any

part of its taxing power, e.g., to municipalities in the exer-

cise of their rating power.^ The question is whether the

tax is substantially a " tax on property " in the sense in

whicli those words are commonly understood. Municipal

rates are a tax on property in this sense, and it is immaterial

that they do not constitute a charge on the land in the

nature of an incumbrance.'^ On the other hand, a stamp

duty on receipts is not a " tax on property."^ In A.-G.

for New South Wales v. Collector of Customs^ it was argued

that duties of customs were taxes on property, and that

therefore the Commonwealth could not impose duties upon

imports the property of any State. The majority of

the Court lield that, though the pow^er with respect to

" taxation " included the levying of customs duties, the

Constitution never spoke of customs duties as a tax,

but used distinctive terms ; that even as a tax they were

laid upon operations or movements (in this case the impor-

tation) of propert}'^ rather than upon property itself, thus

falling into the class with succession duties, stamp duties

and other forms of indirect taxation, which were never

^ Mtinicipal Council of Sydney v. Commonwealth, 1 C.L.R. 208.

•••S.C., at p. 232.

''D'Emdp.n v. Pedder, 1 C.L.R. 91, 108.

*o C.L.R. 818.
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deemed to be taxes on property ; and that finally the States

could claim the benefit of the section only on property

within the Commonwealth and not in respect of property

which was not yet subject to their governmental authority,

and which might be admitted or excluded at the will of the

Commonwealth. Isaacs J. dissented from the view that a

customs duty was merely a tax on the act of importing as

distinguished from a tax on property, and rested his judg-

ment on the ground that the duty was not a tax within the

meaning of sec. 114.

The proper inference to be drawn from the section in its

bearing upon the application of the doctrine of the im-

munity of instrumentalities was one of the subjects of differ-

ence between the Privy Council in Webb v. Outtrim} and the

High Court in Baxter v. GoTnTnissioners of Taxation.- The

section was referred to by the Privy Council as showing

that the protection of the Commonwealth and State against

each other was not lost sight of by the framers of the

Constitution, and as therefore pointing to the exclusion of

any further protection arising by implication. The High

Court points out that the section has an application beyond

the doctrine in question, extendmg the protection beyond

instrumentalities of government to all property, even though

held in the carrying on of an ordinary business or invest-

ment, and that in any case expressum facit eessare taciturn

is a valuable servant but a dangerous master.

3. The Commonwealth may not tax any agency or instru-

mentality of the States.

This is another reciprocal restriction existing equally in

the case of State taxation in favour of the Commonwealth

Government. It is the most common application of the

general principle first affirmed in the United States in

1(1907) A.C, 8L

»(1907)4C.L.R. 1087, 1126.
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M'Gulloch V. Maryland} and considered herein under the

title "The Doctrine of the Immunity of Instrumentalities,"

4. By sec. 92, on the imposition of uniform duties of

Customs, trade commerce and intercourse among the

States, whether by means of internal carriage or ocean

navigation, was made absolutely free. The Commonwealth

Parliament can therefore impose no tax upon such com-

merce. The effect of the clause is considered under the

head of " Commerce," Part IX., Chapter V.

5. Sec. 55 requires that laws imposing taxation shall deal

only with the imposition of taxation. This clause, together

with the provisions governing procedure in finance, has

been considered in Part III., Chapter III. herein.

'4 VVheaton ,316.
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CHAPTER IT.

COLLECTION AND EXPENDITURE OF
PUBLIC MONEY.

By sec. 81 of the Constitution all moneys raised or

received by the Executive Government of the Common-

wealth form one Consolidated Revenue Fund to be appro-

priated for the purposes of the Commonwealth, subject to

the charges and liabilities imposed by the Constitution

;

and by sec. 83 no money is to be drawn from the Treasury

of the Commonwealth except under appropriation made by

law.

The Constitution thus adopts the results of English and

Colonial experience. A Consolidated Fund has long com-

mended itself in preference to the assignment of specific

taxes to specific charges. For special reasons the Constitu-

tion does admit one exception to this principle in ear-

marking for a limited period the revenue from customs and

excise (sec. 87).

Sec. 83 emphasizes the constitutional rule of the control

of Parliament over expenditure and the issue of public

money, as to the working of which there was at one time

some misconception in Australia.

" Appropriation by law " excludes the once popular
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doctrine that money might become legally available for the

service of Government upon the mere votes of supply by

the Lower House.

A very important question arises as to the extent of the

power of appropriation. By sec. 81, the Consolidated

Revenue Fund is " to be appropriated for the purposes of

the Commonwealth." Unquestionably the Commonwealth

may appropriate money for the maintenance of its govern-

ment and for the execution of any of the objects which have

been committed to any branch of it. Does the power of

appropriation extend beyond this, so that the Parliament,

having a general power of taxation, has an equally general

power to expend the proceeds of that taxation as it thinks

fit without regard to whether the object of expenditure is

for the purpose of and incident to some matter which belongs

to the Federal Government ?^ In the United States, after

keen controversy, it is now agreed that " the power of

Congress over the Treasury is in effect absolute, and extends

to the appropriation of money for any object which in their

judgment will conduce to the defence of the country or pro-

mote its welfare."- This, however, is under an express

power to "provide for the general welfare." In Canada,

the government whose powers are limited by enumeration

—the provincial government—has power to raise a revenue

by direct taxation " for provincial purposes " ; and the

Judicial Committee has held'* tliat this includes direct taxa-

tion " for a local purpose upon a particular locality," and is

'The question is raised in tlie Memorandum of the Attorney-General on

an Australian Bureau of Agriculture, P.P. 1908, No. 194. See also Parlia-

mentary Debates 1903, pp. 1997-8 (The Naval Agreement Bill, views of Mr.

(now Mr. Justice) Higgins).

'Hare, American Conntilutionul Lavj, vol. i. , p. 245. See also Story, sec.

991. For criticism of this view, see Tucker on the ConstilxUion of United

Staten, vol. i., pp. 476 el neq.

"Doio V. Black, L.R. 6 P.C. 272.
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not confined to general provincial purposes, and this not-

withstanding that there is another article under which the

Provincial Legislature may impose licences " in order to the

raising of a revenue for Provincial, Local, or Municipal pur-

poses." It must be remembered, however, that amongst the

matters of provincial power are " all matters of a merely

local or private nature in the Province." The Common-

wealth Government is without either of the attributes which

seem material to the conclusion arrived at in the United

States and in Canada.

There is, moreover, what appears a vital distinction

between the United States and the Commonwealth Con-

stitutions in tliat, in the former, the proceeds of taxation

are the unqualified property of the Federal Government,

subject to no claim by anyone else. The result is that no

one—neither State nor citizen^ —has that definite legal

interest in the subject matter which, upon settled principles,

is essential to any party seeking to impugn the validity of

a legislative act. In the Commonwealth the proceeds of

taxation are not the unqualified property of the Common-

wealth Government ; they are subject to the provision of

the Constitution whereby " surplus revenue " belongs to the

several States, and in fact a considerable part of Chapter IV.

of the Constitution is devoted to the adjustment of the

financial relations of the Commonwealth and the States.

This right of the States- at once suggests a limitation upon

the objects of appropriation, and gives the States a locus

standi for challenging appropriations which may appear

ultra vires. Some other facts appear also to point to the

interpretation of the power as one to appropriate merely for

iln Millard v. Roberts (1905) 202 U.S. 429, the right of the citizen was

assumed for the purposes of tlie case, but the (^ourt expressly refrained

from expressing an opinion.

*" An absohite vested right "— per Curiam in Tasmania v. Commonwealth

ami Victoria, 1 C.L.R. 329, 340.
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federal purposes. The power is not, as in the United States,

given in the enumeration of powers over specific objects. In

the Commonwealth Constitution the substantive and inde-

pendent matters of legislative power for the " peace, order

and good government of the Commonwealtli " are enumer-

ated in sec. 51 ; and in general the provisions of Chapter IV.

are consequential and subsidiary to the grants of sec. 51.

The fact, also, that amongst the subjects of express grants

in sec, 51 are several which are primarily powers to authorize

expenditure of money on particular objects—bounties, bor-

rowing money (and consequently repayment) invalid and

old-age pensions, the acquisition and construction of rail-

ways with the consent of a State—strengthen the view that

the power of the Commonwealth to appropriate money is no

exception to the rule that the Commonwealth Government

is one of specific and not general powers. Sec. 96

—

authorising financial assistance to any State—and sec. 105

—providing for taking over the public debts of the States

—

may be accounted for independently, but at least point in

the same direction.

At the time of writing, however, there has been brought

[forward by the Government, with the assent of the State

[Governments, a scheme for freeing the Commonwealth

[surplus revenue from the residuary claim of the States by

establishincr in favour of the States a right to a fixed sum

of 25s. per head of population, and it is proposed to alter

[the Constitution accordingly. If the scheme is adopted,

ithe Commonwealth will be practically free to expend its

revenue upon any object which seems good to it, whether

I within the enumerated objects or not : it will be in the

[Bame position as the Government of the United States.

The only definite " charge " imposed by the Constitution

[is the provision of sec. 82 that " the costs charges and

expenses incident to the collection management and receipt
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of the Consolidated Fund shall form a first charge thereon."

There is a similar provision in several Colonial Constitu-

tions adopted in accordance with what used to be the

ordinary practice in England, but was abandoned there in

1854.^ According to the opinion of the English Law Officers

of the Crown in 1878, this provision makes the moneys

"legally available for and applicable to the purposes men-

tioned .... because they are in fact specifically

appropriated by the Statute in question." Other specific

appropriations of the Consolidated Revenue Fund by the

Constitution are the salary of the Governor-General (sec. 3)

and the salaries of the Ministers of State (sec. 66).

The "liabilities" imposed by the Constitution will include

the allowance to Members of Parliament (sec. 48) and the

remuneration of Justices of the High Court fixed by Parlia-

ment (sec. 72). As incident to the transfer of public

departments to the Commonwealth, the Commonwealth

assumed all the current obligations of the States in respect

of such department (sec. 85 (iv.) ), was subject to certain

existing liabilities of the States to officers of the transferred

departments (sec. 84), and was bound to compensate the States

for any property passing to the Commonwealth for the pur-

poses of such departments (sec. 85 (iii.) ). Finally, there are

the rights of the States to their balances of receipts and

expenditure as ascertained under sees. 89 and 93, or " surplus

revenue " under sec. 94, and the temporary limitation put

upon the application of tlie net revenue from customs and

excise by sec. 87. These rights of the States will demand

separate consideration.

By sec. 82 "the revenue of the Commonwealth shall, in

the first instance, be applied to the payment of the expendi-

ture of the Commonwealth." The expression " expenditure

* May's Parliami'ntary Practice, lOtli ed., p. 516.

II
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of the Commonwealth " is used or adapted in sees. 87, 89,

and 93 so as clearly to exclude the State balances or the

payment of interest on State debts, though those are, no

doubt, purposes of the Commonwealth (sec. 81). The ex-

penditure incurred must, as already seen, have been the

subject of appropriation by the Constitution or by Parlia-

ment.

1
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CHAPTER III.

FINANCIAL RELATIONS OF THE COMMONWEALTH
AND THE STATES.

It has been seen that a principal purpose of federation was

to substitute an uniform customs tariff with intercolonial

free trade for the fiscal independence of the several Colonies.

Accordingly, on the establishment of the Commonwealth,

the collection and control of duties of customs and excise

and the control of the payment of bounties passed to the

Executive Government of the Commonwealth (sec. 86),

and the departments of customs and excise in each State

were transferred to the Commonwealth. All property of

the States used exclusively in connection with the depart-

ments vested in the Commonwealth for such time as the

Governor-General in Council should declare to be necessary,

the Commonwealth coming under an obligation to pay com-

pensation therefor, and assuming in respect to the depart-

ment the current obligations of the States (sec. 85). As a

consequence of the transfer of administration, the legislative

power of the Commonwealth became exclusive with respect

to all matters relating to the department (sec. 52), and in

1901 the Commonwealtli passed several Acts substituting

its own laws for those of the States upon the subject

matter.^

^Customs Act 1901 ; Beer Excise Act 1901 ; Distillation Act 1901 ; Excise

Act 1901.
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The next step was the establishment of an uniform tariff,

as to which the Constitution directed that uniform duties of

customs should be imposed within two years of the estab-

lishment of the Commonwealth (sec. 88). The Customs

Tariff Act 1902 received the Royal Assent on September

IGth 1902 ; but in accordance with the usual practice adopted

for the protection of the revenue, duties of customs under

the new tariff were collected from the date of its introduc-

tion to the House of Representatives, and the collection of

these duties was expressly validated by the Act (sec. 6). In

this case, however, an unusual complication arose from the

fact that the imposition of uniform duties marks the termina-

tion of the first stage in the financial relations of Common-
wealth and States prescribed by the Constitution (sec. 89),

and that " on the imposition of uniform duties of customs

the power of Parliament to impose duties of customs

and of excise and to grant bounties on the production and

export of goods" became exclusive (sec. 90). Admitting

that the Parliament might by retrospective Act validate the

collection as against the importer,^ there would be an inde-

pendent question as to which date was to be taken as that

upon which the condition of the imposition of uniform duties

was fulfilled. Clearly there was no imposition within the

meaning of the Constitution until the Customs TaHff Act

became law, and it is difficult to see how the ascertainment

of this particular matter of fact could be affected by any

declaration of the Parliament thereon. Nevertheless the

Customs Tariff Act does, by sec. 4, declare that " the time

of the imposition of imiform duties of customs is the eighth

day of October 1901, at 4 o'clock in the afternoon, reckoned

according to the standard time in force in tlm State of

Victoria, and this Act shall be deemed to have come into

operation at that time."

^Colonial Sugar Refining Co. v. Irving, (1906) A.C. 360.
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We have now reached the stage, therefore, in which the

whole power of the States in relation to their principal

source of revenue has been withdrawn, for though the States

have still a limited power of imposing inspection charges,

the net produce of such charges belongs to the Common-

wealth, and the inspection laws themselves may be anpulled

by the Commonwealth (sec. 112). On the other hand, the

greater number, if not the more important services of

government, remained to be provided for bj^ the States as

heretofore.

The first financial problem which lay before the framers

of the Constitution was how to secure to the colonies

—

Victoria, South Australia, Tasmania and Western Australia

—which had depended largely upon customs and excise, such

a return of revenue from those sources as would enable them

to provide for their needs without dislocating their finances

and requiring a resort to new methods of taxation. The

second problem was how to find a fair and acceptable basis

of distribution among the several States. The difficult}'

was increased by the fact that New Soutli Wales had already

come largely to depend on direct taxation, and was concerned

to secure to the Federal Parliament a free hand in deter-

mining economic policy. She was thus opposed to an\'

provisions in tlie Constitution—whether in the sliape of a

direct guarantee to the States of a certain proportion of

revenue or of a compulsor}- assumption of State debts

—

which would practically necessitate the raising of a large

revenue fi*ora customs and excise. Her representatives were

also of opinion that during the transition period the contri-

butions of her citizens to the customs and excise revenue

would be re-latively higher than tliat of several of the States,

and that therefore any early distribution of revenue on ai

population basis would benefit the inhabitants of the other}

States at the expense of those of New South Wales.
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Western Australia, again, stood in a peculiar position, because

her economic condition made it practically impossible to

depend on anything but customs and excise for her expand-

ing needs, and because a large proportion of her imports was

from other parts of Australia, and would, with the establish-

ment of intercolonial free trade, no longer be available for

duty. All these problems had to be discussed with very

deficient information in respect of facts, with the knowledge

that the years immediately preceding had been subject to

disturbing influences which could not be exactly measured,

and with the merest conjecture as to the financial effects of

intercolonial free trade.

In the end, the course adopted was to make temporary

provision in the Constitution and to leave the ultimate

adjustment to the Commonwealth Parliament when the

course of years had furnished the necessary experience.^

Three stages are taken—the first is, " until the imposition

of uniform duties of customs " (sec. 89) which were to be

imposed within two years after the establishment of the

[Commonwealth (sec. 88). This was the event on which the

power of the Commonwealth to impose duties of customs

and of excise and to grant bounties on the production and

'export of goods became exclusive (sec. 90) and on which

trade, commerce, and intercourse among the States became
'' absolutely free "2 (sec. 92).

*The history of tlie protracted discussions and the several scliemes sug-

gested is very clearly set out in the Historical Introduction to Quick and
iJarrau's Annotated Connt>tution.

"The " absolute " freedom of inter-State trade was qualified by two tem-

porary provisions. In the first place it was feared thut in the States with

H low tariff, notably New South Wales, large importations would be made
in anticipation of the federal tariff, and these goods would, on the estab-

lishment of inter-State free trade, be distributed through other States in

detriment of the revenue and of traders in those Statics where there had
been a higher tiiriff. This was provided for by sec. 92, whereby goods
imported into any State before the imposition of uniform duties should ou
passing thence into another State within two years after the imposition of
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This period was governed by what was generally known
as a " book-keeping " system, whereby each State was

credited by the Commonwealth with all revenue (from

whatever source) collected therein, and debited

—

(a) with

" the expenditure therein of the Commonwealth incurred

solely for the maintenance or continuance as at the time of

transfer of any department transferred from the State to

the Commonwealth
; (6) the proportion of the State, accord-

ing to the number of its people, in the other expenditure of

the Commonwealth "
; and the Commonwealth was required

to pay to each State month by month the balance (if any)

in favour of the State (sec. 89).

The second period was the five years following the im-

position of uniform duties of customs. During that period

the same book-keeping sj'stem was in operation ; but the

interest of those States whose import trade was largely not

direct from foreign countries but through some distributing

centre, such as Sydney or Melbourne, within the Common-

wealth, was protected by a provision that, where imported

goods passed into other States for consumption, the duty

should be taken to have been collected in and therefore be

credited to the consuming State (sec. 93).

The third stage is reached at the close of this period of

five years. Thereupon, the boqk-keeping sj'^stem endures so

long only as the Parliament pleases (sec. 93) ; and by sec. 94
' the Parliament may provide on such basis as it deems fair

for the monthly payment to the several States of all surplus

revenue of the Commonwealth."

such duties be liable to the Commonwealth tariflF, less any duty paid upon

importation. Secondly, the special conditions of Western Auatralia ia

relation to inter-State trade were met by sec. 95, whereby during the first

five years after the imposition of uniform duties, that State might impose

duties of customs on goods produced in other States of the Commonwealth,

such duties, however, not to exceed the duties in force at Western Aus-

tralia at the date of the imposition of uniform duties and diminishintj by a

sliding scale until at the end of the five years they disappeared altogether.
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The Constitution thus confers on the States a definite

legal right ^ to the " balance " of revenue over expenditure,

and ultimately to " surplus revenue," and determines pro-

visionally the basis of distribution. But so far the scheme

described imposed no restraint on the Commonwealth power

of expenditure for its own purposes, and therefore afforded

no guarantee against financial dislocation in the States.

This question of guarantee was most strenuously contested

in the Convention, in the Colonial Parliaments, and in the

country. The Adelaide draft contained a provision (sec. 91)

whereby during the first three years after the establishment

of the Commonwealth the total annual expenditure of the

Commonwealth "in the exercise of the original powers given

to it by this Constitution" should not exceed £300,000, and
" in the performance of the services and the exercise of the

powers transferred from the States to the Commonwealth,"

£1,250,000. Eventually, the Convention adopted the pro-

posal of Sir Edward Braddon, ear-marking the revenue

^from customs and excise by the provision that not more

bhan one-fourth of the net amount thereof should be applied

[annually by the Commonwealth towards its expenditure.

The further contest on this provision led to its limitation

I

to "a period of 10 years after the establishment of the

i Constitution and thereafter until the Parliament otherwise

[provides " (Constitution, sec. 87).

Finally, the possibility of exceptional conditions in any

.State in the early years of the Commonwealth was met by

Isec. 96, under which, during a period of ten years after the

.establishment of the Commonwealth and thereafter until

Itho Parliament otherwise provides, the Parliament may
[grant financial assistance to any State on such terms and

(Conditions as the Parliament thinks fit.

'"An absolute vested right," per GriflBth C.J,, State of Tasmania v.

lommoHweallh and Slate of Victoria, 1 C. L. R. 329, 340.
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The financial scheme contains one other important feature.

The cause of federation found strong support amongst busi-

ness men and politicians from a belief that the financial

credit of the Commonwealth must necessarily be better

than that of the several States, and accordingly it was

proposed that the Commonwealth should assume the public

debts of the Colonies, a course which had the further

recommendation that it would solve the question of the

disposition of the Commonwealth surplus revenue. A
closer consideration of the matter, however, disclosed diffi-

culties of adjustment which, if the scheme were to be

embodied in the Constitution, would indefinitely postpone

federation. An immediate assumption of the debts, too,

would mean that the present creditors alone would secure

the immediate advantage of any higher credit the Common-

wealth might enjoy in the world of finance, and the country

would reap no benefit until the time came for the conversion

of the loans. As already pointed out, New South Wales

was averse from the imposition of any financial obligation

upon the Commonwealth Government which would require

a high tariff.

In the result, then, the assumption of the State debts by

the Commonwealth was made optional. By sec. 105, " the

Parliament may take over from the States their public

debts as existing at the establishment of the Common-

wealth, or a proportion thereof according to the respective

numbers of their people as shown by the latest statistics of

the Commonwealth, and may convert, renew, or consolidate

such debts or any part thereof ; and the States shall indem-

nify the Commonwealth in respect of the debts taken over,

and thereafter the interest payable in respect of the debts

shall be deducted and retained from the portions of the

surplus revenue of the Commonwealth payable to the

several States, or if such surplus is insufficient, or if there i
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is no surplus, then the deficiency or the whole amount shall

be paid by the several States.

The "book-keeping" system here described involved,

from the Commonwealth point of view, one serious incon-

venience. "The strict system of crediting revenue, debiting

actual expenditure, and paying monthly balances to the

States means that whatever the financial obligations of the'

Commonwealth for the coming month or the coming year

may be, the Treasury must be emptied of cash at the end

of each month." ^ To remove this inconvenience, Parlia-

ment took an early opportunity, on the expiration of the

book-keeping period, to alter the purely " cash " system of

accounts established by the Constitution. The Audit Act

1906 had authorized the establishment of Trust Accounts

by the Treasurer, to which should be carried all moneys

appropriated for the purposes thereof by Parliament.^ The

Surplus Revenue Act 1908, sec. 4 (4) {d), now provided

that " all payments to Trust Accounts (established under

the Audit Acts 1901-6 of moneys appropriated by law

for any purpose of the Commonwealth should be deemed to

be expenditure," and that any such appropriation should

not lapse at the close of the financial year for the service of

which it was made (sec. 5). In other words, the debit to

the States in respect of Commonwealth expenditure was

now to be based on the Parliamentary appropriations and

not on the actual payment of money from the Treasury.

Furthei-, tlie Act contemplated that the Parliament might

authorize the accumulation of funds in respect of services

to be undertaken in subsequent years.

This new project was challenged in Parliament as con-

trary to the Constitution. On the one hand it was argued

^Treasurer's Memorandum accompanying Surpltia Revemie Bill 1908
(C. 54).

''Audit Acts 1901-6, sec. 62a.
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that the book-keeping period having expired, the Common-
wealth was (save for the temporary provisions of sec. 87)

subject to no limitations in respect of its expenditure, and

might proceed to appropriate money for Commonwealth

purposes as and how it would. When it had tVius, accord-

ing to its discretion, provided for its needs present and

prospective, any surplus beyond such provision would

belong to the States. Any other construction, it was urged,

would perpetuate the cash system of the book-keeping

period, and would seriously embarrass Commonwealth

tinance by preventing the Parliament from making the

most ordinary arrangements dictated by prudence for

meeting prospective requirements.^ On the other hand, it

was contended that under the Constitution the States were

entitled to all " surplus revenue " (sec. 94) ; that this meant

the excess of revenue over expenditure; and that "expendi-

ture " was different from " appropriation," and was either

money actually paid, or liabilities actually incurred. It

was further contended that the familiar constitutional

practice of Parliament must be called in aid in the inter-

pretation of the Commonwealth Constitution, and that,

therefore, nothing could be treated as part of the " expendi-

ture " of any year which was not voted by Parliament to

the Crown for the actual service of that year. A mere

direction that money in the Treasury should be carried to a

particular account was not even an appropriation in the

Parliamentary sense, since it did not in itself make the

money available to the Executive Government for issue.

The interpretation upon which the Bill was based would

defeat altogether the right of the States to surplus i-evenue,

for it would enable the Commonwealth Parliament to hold

all the funds that came into its Treasury by the simple

iSee P.D. 1908, Mr. Glynn, p. 11,798 tl seq. ; Mr. W. H. Irvine, p.

11,814.
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process of transferring them to some Trust Account nomin-

ally devoted to a purpose on which future expenditure was

alleged to be contemplated, but actually serving as a Com-

monwealth hoard.^

The legality of the Surplus Revenue Act 1908, in which

the scheme of the Government was embodied, was brought

to judicial determination in an action by the State of New
South Wales against the Commonwealth.^ The High Court

held that the elaborate devices of the Audit Act and the

SuiyluH Revenue Act in the constitution of " trust funds
"

were unnecessary, and that the " expenditure " of the Com-

monwealth which might be debited against the States

included all appropriations lawfully made by Parliament

whether money had been disbursed on account of them or

not, and whether the authority to disburse was one which

the Executive might or not exercise during the current

financial year. When, therefore, specified sums in the-

Consolidated Revenue Fund were set apart or diverted for

some Commonwealth purpose, that was expenditure until

the authority was withdrawn, and it was entirely in the

discretion of the Parliament to fix the period at which

actual disbursement should take place.

From the first, the financial . relations of Commonwealth

and States engaged the attention of Federal and State

Ministers, the matter becoming one of increasing urgency as

the time during which the security of the Braddon clause

operated approached its close, and the Commonwealth was

faced, through the assumption of the liability for old-age

pensions, and the necessity for more extensive provision for

defence, with a largely increased expenditure. From

November 1901 to August 1909, no fewer than eleven

'See P.D. 1908, especially Mr. Bruce Smith, p. 11,810 et se.q. ; Mr. Reid,

p. 11,833 e< Mq.

•^(1908) 14 A.L.R. 625, 6 C.L.R. 214.
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conferences of State Ministers discussed schemes for the

settlement of their relations, and on several of these

occasions, Commonwealth Ministers attended and took part

in the conference. On one occasion—October 1906—the

leaders of the Opposition in the State Parliaments also

attenderl the Conference, the object of course being to

divorce the subject from party warfare and to facilitate any

Parliamentary arrangements that might be necessary.^

The first important step was taken at the Premiers' Con-

ference at Sydney 1903, which adopted a memorandum by

Mr. Irvine, then Premier of Victoria, calling attention to the

dangers of a system whereby the Commonwealth, possessing

a i-evenue vastly in excess of its requirements, would be

encouraged to embark on unnecessary expenditure, steadily

depleting the surplus revenue payable to the States and

forcing upon them the necessity of imposing drastic direct

taxation. To prevent this evil, the Premiers urged that

steps should be taken to bring into operation the provisions

of the Constitution for the taking over of the State debts

by the Commonwealth.

Responding to this invitation- the Commonwealth

Treasurer, Sir George Turner, at a conference in Melbourne in

1904, proposed that all State debts then existing should be

taken over by the Commonwealth and that all future loans

should be raised through the Commonwealth. In return

the Commonwealth was to have the right to use its surplus

revenue, and the gross railway revenue of each State was to

pass through the Commonwealth Treasury in order to be

available to the Commonwealth for the excess of interest

over the surplus revenue due to the State. In case of

*A paper published by the Government of Victoria entitled Noten on the.

Financial Probleins of the Commoniceallh and the States, by T. G. Watson,

C.M.G., contains an excellent account of the subject down to che Brisbane

Conference 1907.

* Parliamentary Papers, (Victoria) 1904, No. 37, p. 135.
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future loans, the Commonwealth was to be able to call

for control over further State revenue if it should think

necessary. The State Treasurers met this scheme with

a counter proposal, favouring the taking over of the debts

by the Commonwealth, and the devotion of the surplus

revenue to the payment of interest, any shortage to be

made good by payments from the State to the Common-

wealth. As a condition precedent to the taking over of the

debts, they demanded the repeal of the time limit to the

Braddon clause. With this nominal concurrence, however,

there was really a wide difference of opinion. New South

Wales being opposed to the transfer of the debts. Western

Australia agreeing only upon conditions which evidenced

her hostility to the plan ; and Tasmania and South Aus-

tralia agreed to the perpetuation of the Braddon clause only

on condition of the distribution of revenue on a per capita

basis. The Federal Treasurer replied insisting upon the

necessity for the Commonwealth having some such security

as he had proposed, but offering to forego his claim to rail-

way revenue until satisfied that it was required, and offering

to accept any other satisfactory revenue in lieu thereof ;

objecting to the perpetuation of the Braddon clause, but

offering an extension for 15 years from its expiration under

the Constitution or, during the currency of existing loans,

the actual f for any year or on an average of ten years,

whichever was the smaller sum—the object being to leave a

margin for increased Commonwealth expenditure.

This scheme was submitted at a Conference at Hobart in

1905, at which the State Ministers resolved that the time for

taking over the State debts had not yet arrived ; that the

States were more concerned in securing to each State a

guarantee of a fixed proportion of customs and excise

revenue, in view of the serious dislocation of State finances

which would follow if the customs and excise were per-
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mitted to pass under the sole control of the Commonwealth

:

" that it would not conduce to the interests of the States

nor to the good Government of the Commonwealth if the

Federal Parliament were secured in a position giving it

control of revenues derived from taxation altogether

beyond its actual requirements, as the inevitable con-

sequence would be extravagant expenditure by the Federal

Government and disastrous financial embarrassment to the

States." They therefore resolved that the Constitution

ought to be amended by the removal of the 10 year limit

to the Braddon clause.^

A number of further proposals were made on both sides,

and the Conference ended with Victoria, South Australia,

Western Australia, and Tasmania ready to accept a com-

promise on the Federal proposals ; New South Wales and

Queensland, however, refused to agree.

At a Conference held in April 1906 at. Sydney, the Prime

Minister laid before the State Ministers the scheme of the

Treasurer (Sir John Forrest) whereby for a definite period

the States should receive a definite sum annually, based

upon the average customs receipts of the preceding years.

This was unacceptable to the States as securing them no

share in the increased customs revenue, and as offering in

any case merely a temporary settlement ; and their response

was a reiteration of their demand for a repeal of the time

limit on the Braddon clause, with the return of the surplus

to the States or its application to the payment of interest

on the debts, in the terms of the scheme of the Convention

in 1897."^ This was coupled with an expression of opinion _

that the time was ripe for the taking over of the State V|

debts under the Constitution.

A further Conference at Melbourne in October 1906,

^Parliamentary Papers, (Victoria) 1905, No. 29, Appendix F.

-Parliamentary Papers, (Victoria) 1906, No. 23, p. 4.
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brought the parties near to an agreement. After passing

resolutions which declared that before any alteration of

the Constitution increasing the powers of the Common-

wealth over the State debts, it was desirable that an

agreement should be arrived at which should (a) give

financial security to the States, (b) leave the Common-

wealth and the States financially independent each within

its own sphere, the Conference substantially agreed to a

scheme of the Commonwealth Treasurer (Sir John Forrest)

whereby, from the expiration of the Braddon clause, for

10 years thereafter and until further alteration of the

Constitution, each State should receive annually an amount

equal to the average annual amount of f oE the customs

and excise revenue contributed by it during the 10 j'^ears

preceding December 31st 1910 (not including the special

revenue in the case of Western Australia), with the provi-

sion that if in any year f of the net revenue from customs

and excise exceeded the guaranteed amount the excess

should be distributed among the States upon a per capita

basis. In pursuance of the policy of separating State and

Commonwealth Finance, and leaving the Commonwealth free

to raise revenue limited by its own requirements, it was

agreed that the Commonwealtli should be freed of the

obligation of the Braddon clause to the extent that it might

impose new duties for specific purposes without returning

any of the proceeds thereof to the States ; and at a further

Conference in May 1907 this was enlarged so as to include

additions to existing rates of duty for specific purposes.

At the Conference, a further very material alteration was

made, whereby the arrangement after the expiration of 10

years was alterable by Parliament without an amendment

of the Constitution. The amount of revenue returnable to

the States under the scheme here adopted (as under Sir

George Turner's) for the year 1910-11 was estimated at
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£8,041,000.^ The Treasurer's scheme for the gradual as-

sumption of the State debts by conversion before maturity

or redemption at maturity, the Commonwealth to be re-

imbursed for interest out of surplus revenue supplemented

if necessary by payments from the States, was generally

approved ; and it was resolved that details should be dealt

with at a special Conference, which, however, deferred the

subject until the settlement of the surplus revenue question.

Western Australia dissented from the scheme on the ground

that her contribution was greatly in excess of the pro-

portionate share which would come to her on the mode of

distribution proposed.

The succession of Sir William Lyne to Sir John Forrest

as Commonwealth Treasurer, was marked by a change of

policy on the part of the Federal Government. In a

memorandum for Parliament, laid before the Inter-State

Conference held at Melbourne in April and May 1908,^ Sir

William Lyne condemned previous proposals in that they

did not provide for an early separation of the finances of

Commonwealth and States, and he laid down two further

principles, viz., that the loss to the States of customs and

excise revenue should be made up as far as possible by the

gradual assumption by the Commonwealth of State debts,

and that full advantage should be taken of the superior

credit of the Commonwealth by the substitution of a Com-

monwealth stock for the State stocks. He therefore pro-

posed the assumption of the whole of the State debts and

their administration by a Council of Finance, which should

control a sinking fund, and through which new loans should

be obtained as required. Parliament would appropriate an

amount sufficient to pay the interest on the debts, viz.

£8,753,000, and other charges connected therewith. The

^Parliamentary Papers (Commonwealth), 1909, No. 44, Table No. 4.

^ Parliami-.niary Papers (Victoria), 1908, No. 21, Appendix A.
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Commonwealth would be recouped out of surplus revenue,

supplemented by annual payments by the States, diminish-

ing after the first five years according to a sliding scale,

and terminating altogether at the end of 30 years, when the

liability of the States for their transferred debts was to be

extinguished. Drastic provision was made for the default

of any State—the Commonwealth was to have power on the

certificate of the Council of Finance to impose a special tax

on the State, and the Council itself might suspend for ten

years the State's power to raise a loan. In consideration of

release from their indebtedness, the States were to hand

over to the Commonwealth the " transferred properties

"

(Constitution, sec. 85), free of charge.

The " surplus revenue" under this scheme was fixed at

six millions per annum, leaving the States to find £2,753,000

per annum to make up the total amount of interest on the

State loans. As already pointed out, this contribution by

the States was to diminish after the first five years according

to a sliding scale which would extinguish it altogether in

30 years. As during the currency of the debts the Com-

monwealth would have to make good the amount of the

diminution, there would be in effect a gradual increase of

the " surplus revenue" credited to the States, raising it

(according to calculations) to £6,568,000 in 1 920-2 1.^ When
at the end of 30 years the. State liability for the transferred

debts was extinguished and the Commonwealth became

solely liable to the public creditor, the Commonwealth

contribution to the States would be equivalent to the total

interest charge, viz., £8,753,000, in perpetuity. To this

extent the States would share in the increased customs and

excise revenue expected from the increase of population.

But the credit would be represented exclusively by the

provision of interest, and the States would have no claim

^Parliamentarjf Pajwra (Cominoiiwealth), 1909, No. 44, Table 4.
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to cash payments in excess thereof if the Commonwealth

effected a saving by conversion or by paying off the debts.

Nor would the States be able to claim any share in the

growing increase of customs and excise revenue after the

lapse of the 30 years. On the other hand, the great public

works—railways, waterworks, &c.—for the provision of

which the debts were mainly incurred, would remain to

them as sources of revenue unencumbered by their interest

charge. Thus, the separation of Commonwealth and State

finance would be complete.

The contrast between this scheme and Sir John Forrest's

—the present loss of revenue, the prospective disappear-

ance of a claim to any surplus revenue, and the novelty of

control by a Council of Finance—called from the State

Ministers a protest which declared that the proposals

threatened the financial independence and solvency of the

States. After reciting the principal onerous services of

government for which the States remained responsible,

obligations which would inevitably increase with the

growth of population, they affirmed that no financial scheme

could be assented to by the States which did not provide

for their receiving (a) a fixed annual sum, and (6) a propor-

tionate part of all increases in revenue from customs and

excise. They insisted that the States should remain the

sole judges of their loan requirements without any inter-

ference from other authority ; and while recognizing that

the transfer of debts to the Commonwealth might eventually

lead to economies, they considered that that matter should

stand over until the settlement of the surplus revenue

question. As to the mode of distributing the surplus

revenue, they required that the per capita contribution of

each State should be considered and allowed for.

The Conference re-assembled at Hobart in March 1907, ^

^Parliamentary Papers (Commonwealth), 1909, No. 48.
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the financial position having in the meantime been submitted

to the Parliament of New South Wales, which had approved

the action of the State Ministers. The Conference was

attended by Mr. Fisher, the Commonwealth Prime Minister,

und two of his colleaorues, a Labour Government having

succeeded the Deakin Ministr}'; but no proposals were

submitted b}^ the Commonwealth. The old claim for the

perpetuation of the Braddon clause in its integrity was now

abandoned, and a concession was made to Commonwealth

needs bj' the substitution of three-fifths for three-fourths of

the customs and excise revenue returnable to the States.

But there must be a minimum o^ £6,750,000, and the

arrangement was to operate without limit as to time and to

be alterable only by an alteration of the Constitution. The

distribution was to be on a per capita basis, Western Aus-

tralia receiving special consideration by an additional

annual payment of £250,000, diminishing by £10,000 a

year. Special arrangements were offered to meet the

temporary exigencies caused by the assumption of respon-

sibility for old-age pensions by the Commonwealth.

The objections of the Commonwealth Government to this

scheme were expressed by the Prime Minister in his policy

speech at Gympie on March 30th.^ Briefly, they were that

the increased revenue available under the scheme—£1,313,000

—would not enable the Commonwealth to meet an additional

annual expenditure estimated at nearly three millions ; and

that there was no provision for raising additional revenue

for Commonwealth purposes through customs and excise

duties, otlierwise than by raising £5 for every £2 required.

Regretting that the States made no proposal in regard to

the assumption of their debts by the Commonwealth, the

Prirtie Minister proposed that future relations should be

^See the Melbourne Argtie, March Slat 1909.

Mm
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governed under the terms of see. 94 of the Constitution, by

the return of surplus revenue to the States, without the

<;;uarantee of the Braddou clause. For his own government,

he was prepared to guarantee £.5,000,000 per annum to the

States with an additional £250,000 to Western Australia,

the latter diminishing on a sliding scale. This amount was

based on the average customs and excise revenue for live

representative years up to 1910, less the average Common-
wealth expenditure on non-productive services during the

same years + £2,000,000 for old-age pensions + £1,000,000

estimated for expanding necessities of the Commonwealth.

The basis of distribution was to be according to population,

and under this scheme, the amount returnable to the States

would be £1'205 per head of population. The sum tlius

payable to the States would be a minimum, and the Com-

monwealth would endeavour, as it had done in the past, to

supplement the amount payable to the States as far as

possible.

The defeat of the Fisher Government at the beginning of

the session of 1909, brought Mr. Deakin again into office,

with Sir John Forrest again at the Treasury. A meeting

with the States' Ministers was held in Melbourne in August

1909, and at last an agreement was arrived at between the

Commonw^ealth and all the States.^ This agi-eement recites

that :
—

" In the public interests of the people of Australia,

to secure economy and efficiency in the raising and spending

of their revenues, and to permit their governments to

exercise unfettered control of their receipts and expenditure,

it is imperative that the financial arrangements of the

Federal and State Governments—which under the Constitu-

tion were determined only in part and for a term of years

—should be placed upon a sound and permanent basis." It

^Parliamentary Papers (Commonwealth), 1909, No. 44.
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provides that to fultil the intention of the Constitution by

providing for the consolidation of the debts, and to ensure

economical management of future loans, a complete investi-

gation shall be undertaken ; that to give freedom to the

Commonwealth in levying duties of customs and excise, and

to ensure to the States a certain annual income, the Com-

monwealth agrees to pay to the States £1 5s. per head of

population per annum ; and that in view of the large con-

tribution, 'per capita, made by Western Australia to the

customs revenue, that State should receive a special allow-

ance of £250,000, diminishing by £10,000 per annum, the

allowance to be provided by deduction made on a per capita

basis from the shares of all the States. Temporary arrange-

ments were agreed on to enable the Commonwealth to pro-

vide for the heavy obligations undertaken by it in respect to

old-age pensions. The estimated amount returnable to the

States under this agreement in 1910-11 is £5,668,000.^ As

compared with Sir Wm. Lyne's scheme, the Connnonwealtli

has a present advantage ; but the agreement allows the States

a more liberal share in the increase of revenue expected

from increase of population. Unlimited in duration, it

relieves the States from the fear that the financial power

of the Commonwealth may be used to augment its powers

and diminish the powers and status of the States. The

Commonwealth gains by a release from the trammels

of the Braddon clause, and a freedom to raise by customs

and excise that revenue which it needs without also raising

money which it does not require. A practical separation is

effected between Commonwealth and State finance in the

fact that the Connnonwealtli Treasurer knows definitely

what he has to provide, and State Treasurers know what they

have to expect ; and in place of many possible difficulties as

^Parliamentary PajKra (Commonweiiltli), 1909, No. 44, Tnble 4.
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to their respective ritjhts and obligations in respect to

" surplus revenue," the new scheme is simple and definite.

The measure for the alteration of the Constitution to give

effect to the agreement liad a stormy passage through the

House and the Senate, the principal criticism being directed

to the absence of any time limit to its operation, with the

result that it could be amended only by an alteration of tlie

Constitution. Not till the last vote was taken in the

Senate was there any certainty that the absolute majority

required by the Constitution would be secured. The Con-

stitution Alteration (Finance) 1909 will be submitted to

the people, witli the Constitution Alteration (State Debts)

1909 at the oreneral election of 1910.
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CHAPTER IV.

TRADE Aj^D commerce.

On April l3th 1910, the general election of members of the House of Repre-
sentatives, and of Senators to 611 the place of those retiring by expiration of their

term of service, was held throught)ut Australia, and at the same time the poll of

the electors was taken on the two Constitution Alterations—Finance and State
Debts. The result of the election was the return of a large majority of Labour
members to the House, and a large increase in the Labour Senators. The Deakin
Ministry at once resigned.

The Constitution Alteration (Finance), containing the scheme arranged
between the Deakin Ministry and the State Treasurers, securing the States the
sum of 25/- per head of population, failed to secure the required majority of electors

of the Commonwealth and the approval of four States. Neither of the two
essential conditions was fuldlled, as there was a majoiity of the electors, and three
States—New South Wales, Victoria and South Australia—against it. The Con-
stitution Alteration (State Debts) on the other hand, was carried by a large
majority. New South Wales being the only State that declared against it. The
final figures are not yet (April 1910) available, but will not affect the general
result. Approximately the result is as follows :

—

CONSTITUTION ALTERATION (FINANCE).

Yes. No.
New South Wales 218,938 244,898
Victoria . .

,

199,276 239,720
Queensland 79,194 64,731

S. Australia 48,439 50,357
W. Australia 48,730 30,557
Tasmania ... 30,071 20,235

624,648

ALTERATION (STATE

650.498

;ONSTITUTION DEBTS]

Yes. No.
New South Walej 152,291 307,639
Victoria ... 277,303 152,545
Queensland 90,487 48,771
S. Australia 7-2,194 26,540
W. Australia 57,202 21,714
Tasmania ... 41,541 9,689

691,078 566,898
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to their respective rights and obligations in respect to

" surplus revenue," the new scheme is simple and definite.

The measure for the alteration of the Constitution to give

effect to the agreement had a stoini}^ passage through the

House and the Senate, the principal criticism being directed

to the absence of any time limit to its operation, with the

result that it could be amended only by an alteration of the

Constitution. Not till the last vote was taken in the

Senate w^as there any certainty that the absolute majority
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CHAPTER IV.

TRADE A^D COMMERCE.

The subjects of tinance and trade meet in tlie taxes on

trade, wliereof the duties of customs are referred to the one

or the other according as they are regarded as means of

raising revenue or of regulating and controlling commerce

with other countries and fostering local industries.^

The Commonwealth power is derived from the grant in

sec. 51 (i.) :
" Trade and commerce with other countries and

among the States," which by sec. 98 is declared to "extend

to navigation and shipping and to railways the property of

any State." The Constitution, therefore, in limiting tlie

federal power to foreign and inter-State commerce, follows

the United States Constitution, and not the Canadian Con-

stitution which comprehends "trade and connnerce" as a

whole.

The power is essentially a " great .substantive power,"

not lending itself to precise definition, and imparting the

utmost of discretion as to the occasion and the mode of its

exercise. Nevertheless, here, as elsewhere, the Courts are

faced with the task of interpreting a power whicli, however

extensiv^e, has some limits, while the Constitution itself

gives some directions and imposes some restrictions on tlie

exercise of the power. Australians have an advantage in

tliis—that the similar power in the Constitution of the

'See the Lottery Ganee (Ghanipion v. Amei), (1902) 188 U.S. at p. 341.
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United States has from 1824 onwards called forth a vast

body of case law containing some of the most striking

enunciations of the American bench. This is a part of our

inheritance, and on several occasions the High Court has

emphaticallj' asserted the weight, if not the authority, of

the decisions of the Supreme Court of the United States

preceding the federation of the Australian colonies in matters

wherein the two Constitutions are alike.^ These decisions

are accessible in the reports and in well-known text books

on the subject. All that is possible here is to set out their

most prominent features.

The determination of the extent of the "commerce power"

requires the consideration of eacli of its parts : first, " trade

and commerce ;" secondly, that trade and commerce which

is " with other countries and among the States."

' Commerce" in its most obvious sense describes an

operation or transaction—bu3'ingand selling,the interchange

of commodities ; and inter-State commerce therefore com-

prehends " the sale of an article Ij'ing in one State to be

transported in execution of the contract to another

State."-^ But as early as 1824 the decision of the Supreme

Court in Gibbons v. Ogden^ established that it was not

limited to these operations, but extended to commercial

intercourse. " Buying, selling, and the transportation inci-

dental thereto constitute commerce."^ Commerce is dis-

^Cf. Federated Amahjamated Government Railway and Tramway Ser-

vice Association v. New South Wales Raihcay Traffic Employes Asso-

ciation, (1906) 4 C.L.K. at p. 540 ; Fox v. Bobbins, 8 C.L.K. 115, 126.

^Addyston Pipes Co. v. U.S., (1899) 175 U.8. at p. 246.

'9 Wheaton 1.

*Kidd V. Pearson, (1898) 128 U.S. 1. 20. See also Wabash St. L. .f- /'.

Railway V. Illinois, WiiU.^. Sl'^: "Commerce . . . strictly considered

consists in intercourse and traffic, including in those terms navigation and

the transportation and transit of persons and property' as well as the

purchase, sale and exchange of commodities." How far transit between

State and State which is not incident to commerce is within the federal

power is a matter in which there is still some difference of opinion amongst

American lawyers. See 21 Harvard Law Review, 595, 597.



TRADE AND COMMERCE. 551

tingiiislied from jn^odiiction :
" commerce succeeds to manu-

facture and is not a part of it."^ Consequently, the

conditions of production {e.g., combinations of manufacturers)

are not within the commerce power, though the manufac-

tured article is in fact an article of export, and though

there be a present intention to send the articles or some of

them out of the State of manufacture,^ Further, there are

transactions and operations which are merely collateral

incidents which attend the carrying on of commerce without

forming part thereof. Such, for instance, are contracts of

insurance.^ Similarly, the right to acquire and to hold

property, and the conditions under which property is held,

U'5. V. E. 0. Knight Co., (1894) 156 U.S. 1, 12. See also Veazie v.

Moor, 14 Howard 568, 574.

'S.c, and Kidd\. Pearson, 128 U.S. 1. "The power applies only to

commerce in being and not to what may become commerce"

—

per Cur.,

fedtrated Amalgamated Railway Service Association v. N.S.W. Traffic

Employes Association, (1904) 4 C.L.R. at pp. 540-1.

'Pan! V. Virijiniu, 8 Wallace 168 : "Issuing a policy of insurance is not

a transaction of commerce. . . . These contracts are not articles of

commerce in any proper meaning of the word. They are not subjects of

trade and barter offered in the market as something having an existence

and value independent of the parties to them. They are not commodities

to be shipped or forwarded from one State to another and then put up for

sale. They are like other personal contracts between parties which are

completed by their signature and the transfer of the consideration."

Hooptr V. California, 155 U.S. 648, applies the same rule to contracts of

marine insurance, and White J. says (p. 6.55) that the attempt to set up
a contract of this kind as inter-State commerce, ignores " the difference

lietween inter-State commerce or an instrumentality thereof on the one

iiund, and the mere incidents which may attend the carrying on of such

commerce on the other. This distinction has always been observed and is

clearly defined by the authorities. If the power to regulate inter-State

commerce applied to all the incidents to which such commerce might give

rise and to all the contracts which might be made in the course of this

transaction that power would embrace the entire sphere of niercantile

activity in any way coruiected with the trade between the States." See

also Citizens' Insurance Co. v. Parsons, L.R. 7 A.C 111. In the Common-
wealth ('onstitution, " insurance" is a substantive power of the Common-
wealth Parliament: sec. 51 (xiv.).
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are the basis of all commerce, but do not form a part of

commerce.^

Adopting the language of Marshall C.J., in Gibbons v.

Ogdeni^ we may say that commerce " with other countries"

comprehends every species of commercial intercourse with

countries outside the Commonwealth. • No species of

trade can be carried on between this country and any other

to which this power does not extend." " Among the

States " means " intermingled with." The commerce

denoted is that which " concerns more States than one," as

distinguished from the purely internal or domestic com-

merce of a single State.

" The commerce of a State which Congress may control

must in some stage of its progress be extra territorial. It

can never include transactions wholly internal, Ix-tween

citizens wholly of the same community, or extend to a

policy and laws, whose ends and purposes and operations

are restricted to the territory and soil and jurisdiction of

such a community."^

It has been said of the commerce power in the United

States Constitution that it " presents the problem of pro-

jecting a ph3^sical boundary line as an economic distinction,"

and hence the line of division must be elusive, and in many

cases appear arbitrary. If the subject be " connnerce with

other countries and among the States," the power does not

stop at the boundary lines of the States, but attaches to

the matter from its inception to its termination.* In the

case of transportation, we have to distinguish between

^Railroad Co. v. Penidon, (187-i) IS Wallace o; Railroad Co. v. Mary-

land, (1874) 21 Wallace Ar)% ; and the tlisst^iting judgment in the yorlhern

Securities Cane., (1904) 193 U.S. at pages 393-5. The chief criticism upon

this last case is that it infringes this principle.

2(1824) 9 Wheaton 1.

•"Cooley, ConnlitxUioiial Law, p. 68.

*E. P. Prentice, 19 Harvard Law Review, p. 171.
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intentions and preparations on tlie one liand and the com-

mencement of the operation of foreign transit on the other.

The line lias been drawn at the moment when the traffic

commences its final movement for transportation from the

State of origin to that of destination.^ The character

once constituted remains until not merely the end of transit

but until the subject of carriage has been so dealt with as

to become incorporated and mixed up with the mass of

property in the State.- When this takes place is a cjuestion

upon which the Courts in general were for long careful to

guard themselves against laying down any universal rule. ^

The test adojDted in Brown v. Maryland—the goods in the

hands of the importer in the " original package " *—was

very frequently criticised, but was at last accepted for

inter-State as well as foreign commerce by the majority of

the Supreme Court, in default of any more satisfactory

test.^ In the special case of intoxicating liquids passing

into a State the Commonwealth Constitution does in eft'ect

define the limits of the commerce power by providing that

thej'^ shall be subject to the laws of the State as if they liad

been produced therein (sec. 113).

The commerce power embraces not only the thing trans-

ported and the actual operation of carriage, but the means

'Coe V. Errol, 116 U.S. 517 :
— *' When the products of the farm or the

forest are collected aiul brouglit in from the surrounding country to a town
or station serving as an entrepot for that particular region whether on a

river or a line of railroad, such products are not yet exports, nor are they

in process of exportation, nor is exportation begun until they are com-

mitted to the common carrier for transportation out of the Stale to the

State of their destination, or have started on their ultimate passage to

that State." \

•Broicn v. Maryland, 12 Wheaton 442,

•'See Wdlon v. Mixtouri, 91 U.S. 27.'). The whole subject is very well

treated in Prentice and Kgan's Cotnmerce Clause., chapter III., where the

authorities are set out and examined.

* Brown v. Maryland, 12 Wheaton 419 (foreign commerce).

»Leii»y v. Hardin, 1.S5 U.S. KX).
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and iiii-itruinentalities whereby commerce is carried on.^ The

higliways of commerce by land a^jd by water and the

vehicles of communication of whatever kind are included

in the power.-

Tliis leads to some striking developments and eventuallj-

to " a competition of opposite analogies"—to use Faley>>'

phrase—about which beat the great forces and interests

furnishing the constitutional problems of to-day. On the

one side we have the principle which includes in the federal

power the " instruments of commerce," on tlie other, the

principle which excludes the mere collateral incidents of

commerce. Railways and shipping are instruments of com-

merce. The federal power will extend to the contract

between the carrier and the passenger, the facilities to be

given for traffic, and the conditions to be observed for

securing safety, whether those conditions relate to the pro-

vision of appliances, the qualifications of employes, or the

liabilities of the carrier for breach of his duty. Does it

extend to the relations between the carrier and his servants ?

The Railway Safety Appliances Act requiring companies

engaged in the inter-State trade to use particular appliances

for the safety of the traffic is clearly within the federal

power, and the Supreme Court has lield that a railway

servant injured by the Company's failure to comply with

the Act, is entitled to recover damages against the Com-

. pany." The Employers Liability Act passed by Congress

w'ould probably have been held good if it had been limited

'^GlonreMer Ferry Co. v. Pennsylvania, 114 U.S. 196, 204.

-These means " extend from the horse with its rider to the stage coach,

from the sailing vessel to the steamboat, from tlie coach and steamboat to

the jaili'oad, and from the railroad to the tolegrapli, as these new agencies

are suc(;essively brought into use to meet the demands of increasing popu-

lation and wealth :" Pensacola Te/egrapli Co. v. W. U. Telegraph Co.,

(1877) 96 U.S. I. See also If. U. Telegraph Co. v. Pendleton, (1886) 122

U.S. 347.

"Johnson v. liailroad, (1904) 196 U.S. 1.
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to the employment of pci-sons in inter-State commerce.^

An Act of Congress proliibited advances by shipowners to

sailors on foreign-going vessels, and the Supreme Court

held the Act to be intra vires.- On the other hand, the

High Court of Australia, declaring that the ambit of the

commerce power could not extend to embrace matters the

effect of which on commerce was not direct, substantial

and proximate, expressed the opinion that conditions of

emplo3'ment were not of this cliaracter, and added that as

at present advised they considered that the legislative power

of Parliament under this head did not extend further—if it

extended so far—than to forbid for causes affecting inter-

State traffic, specific persons from being employed in such

traffic.-' Lastly, the Supreme Court of the U.S. has held*

that a provision in the National Arbitrati(*n Act imposing

penalties for dismissing an employe on account of member-

ship of a labor organization is ultra vires.

This (juestion—where the line is to be drawn Ijetween

commerce and its instruments on the one side, and the

incidents which precede, attend or consequential I3' affect

commerce on the other—is one of the forms in which the

problem of power over " trust and combinations " presents

itself in American constitutional law.' It thus becomes a

question of the application of the law, which in many cases

equally sound and impartial lawyers are likely to answer

differently. But there is another principle which enters

into these cjuses. The " commerce power " not merely im-

ports the regulation of connnerce, but extends to the pro-

^ KiHployerit' Liability Caaef, (1907) -'07 U.S. 4(5;i.

"Patterson v. Bark Eiidora, (1902) 190 U.S. 169.

'^Federated Amatfjanialed liailway Service A»»ociatioH v. N.S. H'. Traffic

Kniplot/rn Aanociation, (1904) 4 C.L. U. at p. 'tA't.

* Adair v. U.S., (1907) 208 U.S. 161.

''Hooper v. California, (1893) 1*5;") U.S. JUS; Addyslon Pipes Co. v.

U.S., (1899) 17") U.S. 228; Xorthern Securities Ca^e^, (1904) 193 U.S. 197.
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tection of commerce, and particularly to the removal oi

all obstructions to commerce. Congress may order the

removal of any physical obstacle to the navigation of a

channel. But the federal power is not limit<?d to <lealing'

with natural obstructions; it will include any forcible

attempt by persons to interfere with the actual transit, and

it is on this principle that it has intervened in strikes^ :—
" A strike of men employed on an inter-State railroad is

not in restraint of trade between the States if it is confined

to the contract of employment ; but if as a means of making

the strike more effective the strikers seek to obstruct the

movements of trains from State to State, they become

amenable to the provisions of the Federal Act"- against

combinations in restraint of trade. In this class of case

there is a direct interference, present or threatened, with

'• commerce in being." Combinations of workmen not to

handle inter-State traffic,^ or combinations of carriers to

refrain from or to limit competition in inter-State car-

riage,* are a degree more remote, but still in such a case

the subject matter of the agreement is the inter-State

transit itself, and the bearing of tiie combination and tlie

acts done thereunder is direct and inujiediate and not

merely consequential. We move further again when we

find that agreements or combinations between manufac-

turers in one State not to sell in competition with other

manufacturers in another State are treated as within the

federal power." Here the subject is not commerce in Ix'ing,

^E.g., In re Dtb-i, (lS9o) L">8 U.S. 564.

"Freuiid, Police Power, p. .3.55.

•' Thomas v. C, y.O. tfc T.P. Railroad Co., 02 Fed. Rep. at p. S03 ;

Toledo A. A. (fc M.R. Go. v. Peini-^ylcania Co., 54 Fed. Kep. 730, 7oS.

*U.S. V. Trans-Missouri Freight Association, (1897) 166 U.S. 290; U.S.

V. Joint Traffic Association, (1898) 171 U.S. 505.

'"AiUyslon Pipes Co. v. U.S., (1899) 175 U.S. '211. See also Btnient v.

Xational Harrow Co., (1902) 186 U.S. 70; Montague v. Lowrey, (1904) 193

U.S. 38.
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and the agreement effects no more than each individual has

a right to do

—

i.e., to refrain from engaging in connnerce.

It is true that acts done in combination may have a different

complexion from acts done by single individuals without con-

cert ; but it is plain that we are here approaching, if we have

not passed, the border line which separates obstructions to

inter-State commerce from those consequential and inci-

dental effects upon commerce which admittedly lie outside

the federal power. Of the last, an illustration is found in

the case of Hopkins v. U.S.,^ where an agreement of

salesmen in different States to charge a certain rate of

commission on the sale of cattle coming from other States,

was held to be a subject lying outside the federal power,

for though no doubt it had an effect on Inter-state com-

merce, that was not direct and immediate, but merely

incidental and consequential.

The case of the Ncyt^them Securities Co. v. U.S.'^ represents

the last stage reached in the process of stretching out the

commerce power. The company was what is called a

" holding corporation," i.e., one formed for the acquisition of

the whole stock of certain other companies whose stock

holders received in return stock in the new corporation.

The companies whose stock was so acquired were railroad

companies owning and working two of the principal roads

competing for the east and west traffic of the United States.

A declaration was sought that the corporation was an

illegal combination in restraint of trade within the Sherman

Act 1890, and of course the application of that Act raised

the question whether an operation of the kind here under-

taken was within the federal power over " commerce among

the several States" within the meaning of the Constitution.

M189S) 171 U.S. ")78. Numerous illustratious of "incidental" effects

are contained in the judgments

'^(1904) 193 U.S. 197.
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Here, it will be observed that the incorporation of tlie com-

pany is not " commerce," and whether or not the attendant

iicquisition of the shares of the railroad companies is " com-

merce," neither of the operations in themselves contained

any element which transcended the limits of one State.

There was nothino- in the transaction which bore upon the

control and management of the traffic, nothing which related

to rates of carriage or pooling of receipts. It was simply a

transfer of the property of the individual stockholders to a

corporate stockholder. In this aspect, the matter lay

clearlj^ on the further side of the line which bounded the

federal power. It resolved itself into a matter of the

acquisition of property, which upon settled principles was

governed by State law alone. If it did prove to affect

inter-State commerce, that was a resulting, indirect and

consequential etfect merely. This was the view taken by

four of the nine members of the Supreme Court, who

observed that the eliect, if any, on inter-State commerce

was so remote and problenjatical that to admit this case

within the federal jjower was to extend it so indetiuitelj'^ as

to leave very little outside it, since most transactions might

be shown to have some possible effect on inter-State

commerce. Agreeing that the commerce power extended

to the instrumentalities of commerce, and that railways

were such an instrumentality, the dissenting Justices

refused to take the next stej) in the argument—that

therefore the acquisition and ownership of railroad stock

belonged to Congi-ess.^ The power over the instrument-

^Loc. cit., p. 393. " The same distinction exists between the two which

exists between tlie power of Congress to regulate the movement of pro-

perty in the field of inter-h;tate commerce, and its want of authority to

regulate the acquisition and ownership of the same property." The con-

tention of the U.S. was that "Congress has not only authority to regulate

the exercise of inter-State commerce, but under that power has the right to

regulate the ownership and possession of propertj' if the enjoyment of

such rights would enable those v ho possessed them if they engaged in

inter-State commerce to exert a power over the same " (p. 395).
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alifcies was only that such things, when and so far as

employed in inter-State commerce, might be regulated by

Congress as to their use in such commerce.

The five Justices constituting the majority of the Court

rested their decision mainly on the ground that the federal

power extended to keeping open the avenues of commerce,

and consequently to removing every restriction upon the

freedom of that commerce. Having held in preceding cases

that combinations in direct restraint of competition amongst

inter-State carrying companies were such restrictions as

Congress might deal with, they considered that in substance

the present combination was only another mode of attaining

the same end, and that the restraint was not merely con-

sequential, but the very object, as it would be the direct

result, of the incorporation.

In considering the application of these cases to the Com-

monwealth Constitution, two things at any rate mu.st be

observed. First, the decisions of the Supreme Court of the

United States after the date of the Constitution have

not the same quasi-authority in Australia as those which

preceded it, and of which the High Court has held

that a knowledge may be imputed to the framers of the

Constitution.^ Now, it will be seen that the greater

number of the difficult cases of application arising in respect

to combinations in the United States have been decided

since tlie establishment of the Commonwealth or—what

appears more strictly relevant—since 1897, which is the

latest date of which it is possible to impute a knowledge

to the Convention, which finished its labours in March

1898. Secondly, some of the most important cases in the

United States relate to railways. So far as these cases lay

^D'Enuien v. Pedder, 1 C.L.R. at pp. 112-11.3; Deaiin v. Webb, 1

C.L.R. 585 ; Baxter v. CommiaaioHera of Taxation, 4 C.L.K. 112*2.
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down general piinciples applicable to commerce generally

or to intei'conrse other than by means of railways, the only

question appears to be how far we approve of the lutio

decidendi. But in the particular case of railways, the

Commonwealth Constitution contains a number of distinct

provisions which are not only important in themselves, but

have a bearing on the extent of the commerce power in

relation to the State railways. This requires that the rail-

ways in the Commonwealth should be separately considered.

Navigation and Shipping.

The control over the instruments of commerce may, and

in some respects must, bring under the operation of the

federal power, persons and things not themselves engaged

in trade with foreign countries or among the States.

Statutes laj'ing down rules of navigation, or prescribing the

lights to be carried by vessels at sea, to take a plain

example, must be observed uniformly or they are valueless.

They apply therefore to vessels engaged in the domestic

commerce of a particular State if they are on the high seas

or in inland waters accessible for foreign or inter-State

commerce.^ The power in such cases may be regarded as

one of necessity, and it has in the case of navigation on the

high seas been imputed to the responsibility of the National

Government in all matters of external concern : though not

necessarily " trading " with foreign nations, a vessel on the

high seas is " navigating " with them.-

In the United States the federal power has extended

itself over the whole range of " shipping law," so far as

concerns shipping upon the high seas and " the public

^ Warinrj v. Clerk, (1847) 5 Howard 441. See the numerous cases col-

lected in Prentice, and Egau, pages 101 et seq. The federal Statute will

apply even to " State Instrumentalities "

—

OyMer Police Steamers of

Maryland, 131 Fed. Red. 763 ; Governor Robert McLean v. U.S., 35 Fed,

Rep. 926.

-Lord V. Steamship Co., (1880) 102 U.S. 541.



TRADE AND COMMERCE. 561

navigable waters of the United States," which include such

waterways as " form by themselves or in connection with

others a continuous highway over which commerce may be

carried on between our own States or with foreign countries

in the customary way of carrying on commerce by water." ^

This extension is ascribed not to the commerce power itself,

but to the grant to the federal courts of " all cases of

admiraltj' and maritime jurisdiction " as to which it is held,

first, tiiat the jurisdiction itself is not limited by the

English bounds of Admiralty jurisdiction, but applies, as

stated above, in all public navigable waters of the United

States ; secondly, that the jurisdiction necessarily connotes

a corresponding legislative power in Congress to ensure

uniformity in a matter which from its nature requires an

uniform rule.- " It is the character of the traffic as internal,

inter-State or foreign, and not whether it takes place over

a road or river, by boat or railway, which must be con-

sidered in applying the commercial power ; but admiralty

jurisdiction has a wider scope, and may be exercised over

all boats using the navigable waters of the United States.

Vessels use the same waters whether they are engaged in

foreign or domestic trade; and as disorder and litigation

would result if they were governed by different rules.

Congress may make and the admiralty enforce such regula-

tions as are requisite to give certainty to title, maintain

order and prevent the collisions which may be as disastrous

on a river as at sea. The craft which is plying to-day

between places in the same State may to-morrow extend

her voyage to another, or proceed to sea ; and it is there-

fore essential that she in common with all others which are

^Tht Monlfllo, 11 Wallace 411, 415.

^Warincf v. Clark, (1847) 5 How. 441 ; While Bank v. Smith, (1868) 7

Wallace 646 ; In re Oamett, (1890), 141 U.S. 1.
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or may be engaged in coasting or foreign trade, shall be

governed by the same rule."^

The Commonwealth Constitution commits to the Federal

Judicature matters of " admiralty and maritime jurisdic-

tion " (sec. 76 (iii.) ). It commits to the Commonwealth

Parliament power to make laws with respect to " external

affairs" (sec. 51 (xxix.)); it declares that the commerce

power extends to "navigation and shipping" (sec. 98);

and establishes that " the laws of the Commonwealth shall

be in force on all British ships, the Queen's ships of war

excepted, whose first port of clearance and whose port of

destination are in the Commonwealth " (sec. v.) In these

circumstances, it is not likely that the Commonwealth

power in respect to the modes and instruments of naviga-

tion will be more restricted than the power of Congress.

The great practical difficulty of drawing a geographical line

in matters of navigation and shipping,- together with the

importance of establishing a single authority thereon, would

be strong reason for concluding that the whole matter

belongs to the Federal Legislature.^

^Hare, American Constitutional Law, p. 1009.

'LoTxl V. Steamship Go., (1880) 102 U.S. 541.

"On the subject of Maritime Law and Jurisdiction in Australia, see two

articles in the Commonwealth Law Review, vol. ii., (1905) by F. L. Stow,

wlio takes a narrower view of federal authority than is here submitted.
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CHAPTER V.

THE EXEKCISE OF THE COMMERCE POWER:
EXCLUSIVE OR CONCURRENT—FREEDOM
OF TRADE AND COMMERCE.

The Constitution contains several provisions which operate

as limiting or directing the exercise of the commerce power.

The most elaborate of these are considered in relation to

the Railways. They are supplemented by the provisions

relating to the Inter-State Commerce Commission.

Sec. 99, which applies to laws or regulations of trade and

commerce, as well as to revenue laws, the prohibition

against giving preference to any State or any part thereof

over another State or any part thereof, has been dealt with

under the head of taxation.

Sec. 100 declares that the Commonwealth shall not by

any law or regulation of trade or commerce abridge the

right of a State or of the residents therein to the reasonable

use of the waters of rivers for conservation or irrigation.

This section assumes that tlie only power which the Com-

monwealth has to affect the matter arises under trade and

commerce ; and the only ground of federal control over

these waters is as the guardian of inter-State navigation.

Navigation is committed to tlie Commonwealth, irrigation

belongs to the States, and the federal power must dominate

and prevail over the State power. This is determined

by the Supreme Court of the United States in U.S. v.
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Rio GrTunde Dam and Irrigation Go.} and Kansas v.

ColoroAor Sec. 100 complicates this position b}' requiring

the Commonwealth in the exercise of its power of protect-

ing and promoting navigation, to respect the reasonable

user of the waters for conservation and irrigation. What is

a " reasonable user " must be determined by the Courts, at

least in the last resort ; and " reasonable " will mean liere

as elsew^here "reasonable in all the circumstances of the

case." The American cases just referred to

—

U.S. v. Rio

Grande Go. and Kansas v, Colorado—show that the right

of a State to abstract waters is in any case subject to the

right of other States to do the same, and that a balance

has to be struck between them on grounds of reasonable-

ness.^ It remains to be determined whether, apart from

legislation altogether, similar reasons do not prevent an

abstraction of water to the impairment of ordinary naviga-

tion ; the section does not determine that there is a subsist-

ing right of reasonable user for conservation and irrigation

w^hich is paramount to all rights of navigation.*

The commerce power is also limited by sec. 92 of the

Constitution, the effect of which must now be considered.

Freedom of Inter-State Trade and Commerce.—
See. 92 declares that—" On the imposition of uniform duties

of customs, trade commerce and intercourse among the

States, whether by means of internal carriage or ocean

navigation, shall be absolutely free."^

Ml 899) 174 U.S. 690.

"(1906) 206 U.S. 46, S5-86.

'See 206 U.S. at p. 100 and following pages for an illustration of the

factors which enter into the consideration of such a case.

*The subject is fully discussed in Quick and Garran, pp. 890 et seq., and

in Clark's Aitstridian Constitutional Law, Chapter 6.

^The opinion of the Attorney-General (Hon. P. McM. Glynn) given in

relation to the South Australian Fruit and Vegetable Protection Act, and

the proclamations thereunder, appears to be in accord with the views

expressed herein. See Parliamentary Papers (Commonwealth), 1909,

No. 63.
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Tlie section is general in its form, imposing restraint both

on Commonwealth and State action. It was commended

to the Convention as " a bit of layman's language on which

no legal technicalities can be built." The case was an

unfortunate one for the illustration of the layman's art, for

of all vague and question-begging terms in the political

vocabulary, " free " is perhaps the worst.

The first aid to interpretation is the context

—

noscitur a

sociis. The provision occurs in a group of sections, be-

ginning with sec. 86, which deals with customs, excise and

bounties, their imposition, collection and distribution. The

most obvious application of sec. 92 is to prohibit the im-

position of any like duties upon inter-State trade.

But its terms extend beyond this case ; and it may con-

fidently be assumed that they prohibit every charge, by

whatever name it may be called or on wliatever pretext it

may be levied, which is in substance a tax or restraint on

the intercourse of persons or the commerce in goods amongst

the States. Tlius, in the one case under the section wliicli

has come before the Higli Court

—

Fox v. liobbins^—a West

Australian Act imposed a licence fee of £2 for the sale of wine

the product of fruit grown in Western Australia, while the

only licence that could be obtained for the sale of wine

made from fruit grown in any other part of Australia, cost

£50. It was held that this was an infringement of sec. 92

;

and Griffith C.J. observed that the provision of tlie Con-

stitution would be quite illusory if a State could imi^ose

disabilities upon the sale of products of other States which

were not imposed on the sale of home products.- Barton

J. calls attention to the two-fold restriction which the Con-

stitution puts on the States. They must not tax the article

so long as it remains a subject of inter-State commerce

;

and while, on that character ceasing by the end of transit

»(19<)9) 8 C.L.R. 115. «S.C. at pp. 11!>-1'2().
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and the incorporation of the object with the domestic com-

merce of the State, it becomes a proper object of State

taxation, still the tax must be laid equally on all goods of

the kind to be taxed without discrimination by reference to

origin. " And what I say of taxes applies to other imposts

or burdens."^

From the acceptance of leading American authorities by

the High Court in Fox v. Robhim^, it is clear that we may

be guided by the mass of case law which has grown up in

the United States, defining a tax upon inter-State commerce

within the implied prohibition upon State power. The

difference in the two Constitutions in respect to taxation

appears to lie in the fact that while the absence of an

express prohibition in the United States has led to the

establishment of an implied restraint upon the States only,

the Commonwealth Constitution expressly lays a prohibi-

tion in general terms not distinguishing between the Com-

monwealth and the States Legislatures. Charges for ser-

vices rendered are not ejusdein generis; they are in pro-

motion and not in hindrance of commerce. Charges for

railway services, reasonable tolls for the use of ports and

improved waterwa3\s may be imposed. But a charge for

services may become a tax if the charge is unreasonable, or

if it is used as a pretext for impeding inter-State inter-

course. The vexed matter of charges for inspection is specifi-

cally dealt with by sec. 112, which admits the State power

to impose such charges, but puts it under the complete

control of the Commonwealth Parliament.

In a Tasmanian case"^ it was held by Clark J. that an

income tax on business done in Tasmania, which was fixed

at a minimum amount of £50 in the case of foreign com-

panies, was not an infringement of sec. 92, as it was not in

^S.C. at pages 123-4.

-In re Australasian Automatic Weif]hin.g Machine, (1905) 1 Tas. L.R. 113.
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substance equivalent to a tax upon the importation or

exportation of goods, or a tax on the passage of persons

from one State to another, or a tax upon the transmission

of information from one State to another; the business

which was the subject of taxation did not necessarily in-

volve any intercourse with another State in the daily

conduct of it.

In attempting to realize the further significance of sec.

92, we are warranted, according to decisions of the High

Court, in considering the decisions of the United States

Courts in regard to cognate matters, with which it must be

taken that the framers of the Constitution were familiar. ^

After long controversy, the Supreme Court in 1851

decided in the case of Cooley v. Board of Wardens of the

Port of Philadelphia^ that the power of Congress to regu-

late commerce with foreign nations and among the several

States, is necessarily exclusive whenever the subjects of it

are national in their character, or admit only of one uniform

system or plan of regulation. Wl'.ere the power of Congress

to regulate is exclusive, the failure of Congress to make

express regulations indicates its will that the subject shall

be left free from any restrictions or impositions, and any

regulation of the subject by the States except in matters of

local concern only, is repugnant to such freedom.

But the power to regulate commerce covers a vast field,

containing many and exceedingly various subjects, quite

unlike in their nature, some demanding a single uniform

rule, others as imperatively demanding diversity ; in the

latter case, in the absence of legislation by Congress, the

State Legislature may properly make provision, though the

^Foxv. Jiobbiiis, (1909) 8 C.L.R, 115, at p. 112. See &ho D'Enultn v.

Pedder, (1904) 1 C.Ji.R. 91 ivt p. 112; Municipal Counr.il of Sydnetj v.

Gommonwealth, 1 C.L. 11. at pp. 237, 240; liaxtf.r v. Commisaiontrs oj

Taxation {X.S. If.), 4 C.L.K. at pp. 1122e< xeq.

"(1851) 12 Howard, 299.
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matter is one of inter-State commerce. Finally, State

legislation for the protection of the life, liberty, safety, health,

and comfort, of its people, and for the protection of their

property—the exercise of what is known as the " police

power "—is not invalid merely because it affects inter-State

commerce, if it does not extend beyond what is reasonably

necessary for its legitimate purpose. But in all cases, of

course, the legislation of the State so far as it affects inter-

State commerce is liable to be over-ridden by an exercise of

the paramount power of Congress.^

The main difficulty of these principles lies in their

application—in determining what matters are of national

concern requiring one uniform set of regulations, and what

are proper for local regulation,' though the statement of the

principles themselves is not wholly free from doubt.

^The principles are stated and the cases collected in Bobbim v. Shelby

County Taxing District, (1S87) 120 U.S. 489.

-The statement of the difficulty suggests a question which is considered

by Professor Thayer, Cases on Constitutional Law {p. 2190). The learned

author says that " the question whether or not a given subject admits of

only one uniform system or plan of regulation is primarily a legislative

question, not a judicial one. For it involves a consideration of what on

practical grounds is expedient, possible or desirable ; and whether, being so

at one time or place, it ia at another. . . . It is not in the language

itself of the clause of the Constitution now in question, or in any necessary

construction of it that any requirement of uniformity is found in any case

whatever. That can only be declared necessary in any given case as being

the determination of some one's practical judgment. The question then

appears to be a legislative one ; it is for Congress and not for the Courts

—

except indeed in the sense that the Courts may control a legislative decision

so far as to keep it within the bounds of reason, of rational opinion. If this

be so, then no judicial determination of the question can stand against a

reasonable enactment of Congress to the contrary. ... It would seem

to follow that the Courts should abstain from interference except in cases

so clear that the legislature cannot legitimately supersede its determinations ;

for the fact that the legislature may do this in any given case shows plainly

that the question is legislative and not judicial. . . . If it be

thought that Congress will very likely be dilatory or negligent, or that it

may even purposely allow and connive at what should be forbidden^that

is quite possible. But the objection is a criticism upon the arrangements

of the Constitution itself, in giving so much power to the legislature and so
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In the first place, althougli it is usual to affirm the

exclusiveness of the power of Congress,'^ it is exclusive in a

rather special sense, and the freedom of trade and commerce

rests not upon an immediate declaration in the Constitution,

but upon an inference from the silence of Congress. It

follows that Congress is fully competent to submit inter-

State commerce to regulation or restriction by the States."

In the next place, a good deal of authority can be found

for a statement of the rule in the form that the regulation of

the operation of commerce itself belongs exclusively to

Congress, while the control of the agent or instrument of

•commerce belongs to the State, subject only to the paramount

power of Congress. According to this view, any attempt

on the part of the State to exercise control over " commerce "

—" intercourse for the purpose of trade in all its forms,

including the transmission of intelligence, the transporta-

tion by land and water of persons and commodities, and

the purchase, sale, and exchange of the commodities "—as

distinct from its agents or instruments would fail.-* It

would be immaterial that the State purported to be exercis-

ing a power of police, rather than a power over commerce

;

the will of Congress having been sufficiently (though only

little to the Courts. It is to be observed, however, that the great object

which the makers of the Constitution had in view, as to this subject, was to

secure power and control to a single hand, the general government, the

•common representative of all, instead of leaving it divided and scattered

among the States ; and that this object is clearly accomplished by the control

of Congress." These are weighty arguments which have received £omo

measure of recognition, for the Supreme Court has held that its classitica-

tion of a subject as amongst those imperatively demanding a uniform rule

cannot stand against the express determination of Congress submitting that

matter to the diverse regulations of the several States (In re Kahrer, 140

U.S., 545.

'Cf. Ashell V. Kaunas, 209 U.S., at p. 254.

''hi re liahrer, 140 U.S. 545.

"See generally two articles by David Brown Scott on " The Exclusive

Power of Congress to Regulate Inter-State and Foreign Commerce," 4

Colttmhia Lain Review, p. 490, and 5 Colnmhia La to Review, p. '29S.
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by implication) expressed, prevails over every hindrance set

up by State law, under whatever head of power. The

difficulty about the view lies in the fact that it is established

that certain cla.sses of State laws which appear to be

restraints of commerce itself, e.g., prohibiting the introduc-

tion of diseased cattle,^ or adulterated goods,' are supported

except so far as they conflict with the actual legislation of

Congress.

The recent decision of the Supreme Court of the United

States in Ashell v. Kansas,^ brings out very clearly what

appears to be the true position. Adverting to the observa-

tions of Marshall C.J. in Gibbons v. Ogden that " the same

measures or measures scarcely distinguishable from each

otlier may flow from distinct powers," the Court points out

that a State law which restricts the freedom of inter-State

commerce by regulating the introduction of cattle, may be

a measure for checking intercour.se simpliciter, or it may

be a means for preventing the introduction of disease. In

the flrst aspect, it is void ; in the second, it is a valid exer-

cise of police power. Whether it is the one or the other

depend.s upon the determination of its true nature accord-

ing to all the circumstances of the case. In such a case the

foundation of the State action must be found " in a govern-

mental power entirely di.stinct from the power to regulate

inter-State commerce."^

Now, in the ca.se of the Commonwealth Constitution, sec.

92 establishes speciflcally that freedom of trade, commerce

and intercourse which the implied will of Congress imposes

in the United States. In that it is explicit and not implicit,

^Rasmussen v. Idaho, (1901) 181 U.S. 198; Kimmish v. Ball, (1889) 129

U.S. 217 ; Ashell v. Kaums, (1908) 209 U.S. 251.

-Plummer v. Maiisachusetts, (1894) 155 U.S. 461. See ante, "The Police

Power,"' p. 343.

"(1907) 209 U.S. 251.

*S.C. at p. 255.
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it is stronger tlian the American Constitution.^ It is secured

also against any impairment by the Connnonwealth Parlia-

ment ; that Parliament cannot, like Congress, remit the

obligation of the States to respect the freedom.

For the rest it is submitted that the police power of the

States, so far as it relates to the introduction of persons or

goods, is not less than in America, and it may be noted that

sec. 112 does not confer a power to establish and execute

inspection laws, but is a distinct recognition of the inde-

pendent existence of such a power, while section 113, sub-

jecting intoxicating liquors to the laws of the States imme-

diately on passing therein, is designed to exclude the

operation of a particular decision of the Supreme Court of

the United States,'-^ and therefore itself strengthens the

v^iew that the American authorities generally have a special

relevance to this matter.

It has been already observed that see. 92 differs from the

implied restraint of the American Constitution in that it is

superior to the will of the Commonwealth Parliament,

which cannot authorise impairment by the States. It also

imposes restrictions upon the Parliament, which cannot by

any Act of its own impair freedom. In one sense, every

condition or regulation laid upon inter-State commerce is a

restriction of its freedom. But in the case of the Common-
wealth Parliament, the Constitution itself gives an express

l^ower to make laws with respect to trade and connuerce

among the States, and sec. 92 must be read in such a way
as to give scope to this power. That it undoubtedly pre-

vents the Commonwealth Parliament from imposing any

tax on this commerce has been shown above. It follows

^Fox V. JioblnuH, (1909) 8 C.L.R. 115. S.C. p. 123 and of., /// re Rahrer,

140 U.S. o45.

"Leisy V. Hardin, (18WJ) 135 U.S. 100. Sec. 113 doea not uuthoriae

directly or indirectly the taxation of extra State liquor

—

F'ox v. Rohbinx,

(1909)8 C.L.R. 115.
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that it equally prevents such discrimination by the Com-

monwealth as was attempted by the State in Fox v. Roh-

hins} If the freedom of trade, commerce and intercourse,

under sec. 92, still leaves scope for the operation of the

police power of the States, it must it would seem leave

scope also, not indeed for a police power of the Common-

wealth eo nomine, but for the imposition of whatever

restraint may appear reasonably incident to any power of

the Commonwealth, as well as for the commerce power to

over-ride the restraints of the State police power. Thus,

if the Commonwealth power of quarantine extends to inter-

State movements, it can be exercised notwithstanding sec.

.92. At wdiat stage legitimate regulation becomes unjusti-

tiable restraint may furnish some very difficult problems,

just as it does in defining the limits of the police power of

the States. A typical case of doubt seems to be the require-

ment by the Commonwealth Parliament of a licence to

engage in inter-State trade or siwy branch of it, e.fj., the

coasting trade.

The last consideration to be borne in mind in connection

with sec. 92 is that it does not relate to trade with foreign

countries ; it is confined to trade, commerce and intercourse

amonof the States.

' (1909) 9 C.L.R. 115.
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CHAPTER VI.

THE INTER-STATE COMMISSION.

Sec. 101 declares that there shall be an Inter-State Com-
mission witli such powers of adjudication and administra-

tion as the Parliament deems necessary for the execution

and maintenance, within the Commonwealth, of the provi-

sions of the Constitution relating to trade and commerce,

and of all laws made thereunder.

. In that the section looks to the " execution and mainten-

ance " of the Constitution and laws of the Commonwealth,

repeating the words by which the executive power of the

Commonwealth is defined by sec. 61, it suggests that the

main character of the Commission is to be sought under the

head of Executive Power, and in the cases of Huddart Parker

y. Moorhead, Appleton v. Moorhead^ it was argued that the

section established distinct administrative machinery for the

enforcement of the provisions of the Constitution and laws

relating to trade and commerce, thereby derogating from the

otherwise unrestricted discretion of Parliament in deter-

mining the mode and the means of executinj; its laws. The

High Court, without entering into the interpretation of the

section more largely than the occasion required, held that

the section could not be treated as absolutely exclusive of

all other executive power over the subject, which would

M1909) 15 A.L.R. 241 ; 8 C.L.R. 330.
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amongst other things involve that the whole administration

as to trade and commerce was in abeyance until the

Commission Avas constituted. O'Connor and Higgins JJ.

regarded the section as mandatory so far as the establish-

ment of the Commission was concerned, but as to its powers,

they were such merely as Parliament conferred upon it,^

leaving the Parliament its general power of disposing

according to its discretion for the administration of laws of

trade and commerce. A further objection to the construc-

tion suggested was that the Counnission's powers include

adjudication as well as administration, and if its powers

were exclusive in one direction it was hard to avoid the

conclusion that they were exclusive in the other. The

position is briefly put by Isaacs J.- :
" It is hard to perceive

the limit of such a contention. Ministerial control, and to

a great extent judicial action, would be entirely superseded

in the ordinar}' operation of government, by a body entirely

independent of the Executive, and not responsible to Parlia-

ment, and not necessarily trained in the law. Its duties

could not be fulfilled without an immense stafl" all over

Australia operating side by side with, but altogether

separate from, the regular members of the Public Service."

The Commission was suggested by the Inter-State Com-

merce Commission in the United States, and the Railway

and Canal Commission in the United Kingdom, and may be

expected to exercise powers of each of those bodies. The

Inter-State Commerce Act 1887 (U.S.) provided for the

appointment of a Commission to carry out the objects of

the law, which were in the main to secure just and reason-

able charges for transportation; to prohibit unjust dis-

crimination in the rendition of like services under similar

circumstances and conditions ; to prevent undue* or un-

M1909) 15 A.L.R. 241, at pp. 257-S, 274 ; 8 C.L.K. at pp. .S76, 418.

«15 A.L.R. at p. 262; 8 C.L.K. at p. 387.

4i
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reasonable preferences to persons, corporations, and localities;

to inhibit greater compensation for a shorter than for a

longer distance over the same line ; and to abolish com-

binations for the pooling of freights. The Commission is a

special tribunal whose duties though largely administrative

are sometimes semi-judicial ; but it is not a Court em-

powered to render judgments and enter decrees.^ It in-

vestigates facts ; I'eports and makes orders upon them ; but

to enforce those orders it must resort to the Courts, and the

Courts may investigate the whole merits of the controversy,

and form an independent judgment.

The Railway and Canal Commission in England con-

stituted by the Act of 1888, is empowered to order the

Railway Companies to obey the provisions of numerous

Acts of Parliament, under which they are bound amongst

other things to afford reasonable facilities for traffic, and

are forbidden to give undue or unreasonable preference or

advantiige in favour of any person, company, or description

of traffic. Such undue preference may arise from a differ-

ence in treatment to any trader or class of traders, or to the

traders in any district in respect of the same or similar

merchandise or of the same or similar services. The Com-

mission may intervene, not merely at the request of an

individual alleging the infringement of his right, but also on

the complaint of the Attorney General, the Board of Trade,

and various local authorities, or associations of traders or

freighters, without proof that the body is aggrieved by the

matter complained of, if the Board of Trade has certitieti

the body to be a proper one. In addition to ordering the

Company to redress the wrong for the future, the Com-

mission may award damages to a person aggrieved in full

satisfaction of any claim which the party would have had

by reason of the matter of complaint. The Commission

*Rorer, Inter-State Laic, p. 4'21m.
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has now full power to carry out its awards, and is armed

with the powers of a court of record.

In the Commonwealth Constitution the character of the

duties which can be exercised by the Commission exclu-

sively (see succeeding chapter), as well as the fact that some

of its functions are judicial, accounts for the mode of its

constitution. The members of the Commission hold office

under the same protection against removal and against

diminution of salary as the justices of the federal Courts,

but their appointment is for seven years only and not for

life (sec. 102). There is nothing in the Constitution, how-

ever, to prevent their re-appointment.

Note.—In the Session of 1909 an Inter-State Commission Bill was intro-

duced by the Government to the Senate. The Commission was to be consti-

tuted of three members with power to entertain complaints of anj' person

in contravention of the commerce provisions of tiie Constitution or of the Bill.

The persons who might be complainants were defined and included States

and State authorities. The relief that might be given included damages,

injunction, the annulment of improper regulations and the prescription of

future action, as by the fixing of rates for services. The Commission was to

be a Court of record, wi th power to enforce its orders. The Bill declared that

all rates ciiarged by common carriers should be just and reasonable, and

exercised the power under sec. 102 of the Constitution to forbid discrimina-

tion and preferences by State railway authorities, and in the case of other

persons forbade discriminations and preferences to States, persons, localities

or descriptions of traffic. The Commission was also charged with the duty of

investigating and dififusing information in respect to a large number of matters

affecting trade, including the operation of any Tariff Act. It might also

when required by the Government inquire into measures affecting the rivers

whether in relation to navigation or irrigation. Finally, the Bill contained

provisions in execution of the agreement made between the Federal and

States Governments at the Conference held in August, 1909, for enabling

States to refer to the Commonwealth the settlement of industrial questions

"for the purpose of preventing unfair competition in one State, whereby

the establishment or maintenance of fair industrial conditions in another

State is hindered." The Bill did not get beyond the Senate, and lapsed

when the prorogation was succeeded by the dissolution of Parliament.
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CHAPTER VII.

THE STATE RAILWAYS.

The railways of Australia may be considered from many

points of view. Not only are they, in a country of vast

distances and few navigable rivers, almost the sole means of

internal commerce, but, owned by the State, they are at

once sources of public revenue, the principal object on

which the State debts have been incurred, and assets on

which the credit of the Government in some sort depends.

They are also the means whereby the resources of the

country, including a great part of the public estate, are

developed. We must add to this their importance in rela-

tion to defence and the internal police of the country. In

these circumstances it is not surprising that we find several

provisions in the Constitution concerning them.

Of the legislative powers of the Commonwealth Parlia-

ment the following apply in terms to railways.

1. Trade and commerce with other countries and among

the States. Sec. 51 (1). This article is the subject of

authoritative explanation or commentary under " Finance

and Trade," as follows :—Sec. 98. " The power of the Parlia-

ment to make laws with respect to trade and commerce

extends to navigation and shipping, and to railways the

i property of any State."

Sec 102. The Parliament may by any law with respect

Oo
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to trade or commerce forbid as to railways any preference

or discrimination by any State or any authorit}'^ constituted

under a State if such preference or discrimination is undue

and unreasonable or unjust to any State, due regard being

had to the responsibilities incurred by any State in connec-

tion with the construction and maintenance of its railways.

But no preference or discrimination shall within the mean-

ing of this section be taken to be undue and unreasonable,

or unjust to any State, unless so adjudged by the Inter- State

Commission.

Sec. 104. Nothing in the Constitution shall render un-

lawful any rate for the carriage of goods upon a railwa}'^ the

property of a State if the rate is deemed by the Inter-State

Commission to be necessary for the development of the

territory of the State, and if the rate applies equally to

goods within the State and to goods passing into the State

from other States.

It will be observ^ed that sees. 98 and 102 relate expressly

to the trade and commerce power, and therefore are limited

to trade and commerce with other countries and among the

States, while sec. 104, in so far as it vests power in the

Inter-State Commission, is subject to the provisions of sec.

101, which in constituting the Commission limits its func-

tions to the execution and maintenance of the commerce

power and the laws made thereunder.

2. The control of railways with respect to transport for

the naval and military purposes of the Commonwealth. Sec.

51 (xxxil).

3. The acquisition with the consent of a State of any

railways of the State on terms arranged between the

Commonwealth and the State. Sec. 51 (xxxin.).

4. Railway construction and extension in any State with

the consent of that State. Sec. 51 (xxxiv.).

In addition to these express provisions, sec. 92, establish-
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ing the freedom of trade, coramerce and intercourse among

tlie States, must be kept in mind.

The proper conclusions to be drawn from the enumera-

tion of powers form some of the most difficult problems of

construction which the Constitution presents, particularly

in the bearing which this enumeration has in relation to

other powers in the Constitution which may possibly aifect

the railways, e.g., the carriage of the mails, defence, concilia-

tion and arbitration. The State Railway Servants' Case ^

afforded the occasion for a consideration of some of these

problems. In that case the question was whether the Com-

monwealth Parliament had power to apply the Common-

^vealth Conciliation and Arbitration Act 1904, to disputes

arising between a StateGovernment and its railway employes.

The High Court held, first, that, in a Constitution presented

for acceptance to the whole community, where a particular

matter relating to the respective powers of the Common-

wealth and States was specifically dealt with, it was proper

to infer an intention to invite the attention of the electors

to that subject-matter, and the proposed manner of dealing

with it ; that consequently the maxims of interpretation

expressum facit cessare tacituTn and expressio unius est

exclusio alterius were applicable in a higher degree than in

the construction of ordinary contracts or ordinary Statutes.'-

Hence, tlie fact that State railways were in various cases

the subjects of specific grants of power to the Common-
wealth Parliament, was strong reason for thinking that

they were not included in the general terms of sec. 51

^The Federated Amalr/amnted Qovernmenl Railway and Tramicay Ser-

vice AsHociation v. N.S. W. Railway Traffic Employ^H Asnocialion, (19()6) 4

C.L.R. 488.

^P. 5.S4. See also p. 519, where Griffith C.J. cites the remark of Jessel

M.R, in E.C j'urle Stephens, 3 Ch. Di v. 659, 660, calling attention to the

well-known rule tiiat "where there ia a special atrirniative power given
wiiich would not be recjuired because there is a general power, it is always
read to import the negative, and that nothing else can be done."
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(xxxv.) :
—

'• Conciliation and arbitration for the prevention

and settlement of industrial disputes extending beyond the

limits of any one State."

Secondly, the Court held that both because the State was

a self-determining power not subject to any arbitrary

distinction between governmental and non-governmental

functions (p. 539), and because at the time of the adoption

of the Constitution the railways were owned and worked

by the State Governments (p. 539), the railways were

instrumentalities of the States. Thirdly, they applied to

the present case the principle of UEinden v. Pedder} in

favour of the immunity of instrumentalities, holding that

the authority of the Commonwealth Parliament to inter-

fere with State instrumentalities extends only so far as

it is conferred in express words or by necessary implica-

tion ; that the alleged power was not in the present instance

conferred by express words, and that any implication that

might otherwise arise was excluded b}^ the counter-impli-

cation that it was not intended by the framers of the

Constitution to authorize any such interference except for

the specific purposes and within the specific limits expressed

or necessarily implied from the nature of the special power

in question, such as for instance the power to regulate

currency, weights and measures, and bankruptcy. The

power to make laws with respect to conciliation and

arbitration (sec. 51 (xxxv.) ) on these principles did not

extend to the State Railways (p. 539). The commerce

power on the other hand was expressly declared to extend

to State railways (sec. 98) but (a) it was of course limited

to those railways as instruments of inter-State commerce

while the Act under consideration was not so limited (p.

546), (6) the matter here dealt with—the general conditions

of employment—was neither commerce nor such that its

M1904) 1 C.L.R. 9L
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effect upon commerce was direct, substantial and proximate

(p. 545).

From this judgment it may be concluded that the Com-

monwealth may not embark on railway construction or

extension in any State wibliout the consent of the State,

^

whether for defence, the carriage of mails, inter-state

commerce or any other purpose. It is clear also that the

power of expropriation for national purposes, given generally

by Article xxxi., and expressly applied to property of the

State, does not apply to State railways. Whatever the

purpose of such acquisition, the State railways, or any part

of them, can be acquired only with the consent of the

States concerned on terras arranged between the Common-

wealth and State (xxxiii.)

The inference to be drawn from Article xxxii. is less

clear. The High Court gives to "control" a very wide

interpretation—it embraces not merely " physical control,"

but " regulation ;"'^ and it may fairly be inferred that in

neither sense may it be exercised over State Railways as

incident to any particular power of the Commonwealth

wliich does not m terms apply to the State Railways.

Thus, it would appear that the Conmionwealth could not

under its postal power claim to run its own trains upon

State Railways, or require that trains should be run at

special times, or arbitrarily determine the rates at which

postal matter should be carried by the States. But the

High Court appears to go further, and to infer from

Article xxxil. an intention that no " control," in the

enlarged sense of the term, should be exercised over the

State Railways even under the commerce power. Here,

* In the United States Congress may authorize the construction of inter-

State railroads : Galifomia v. Central Pacific Railroad Co., (1888) 127

U.S. 1 ; Luxlo7i V. North liiver Bridge Co., (1894) 15.3 U.S. 525.

'^ Federated Amalgamated Oovernment liailway and Tramway Service Asso-

ciation v. N.S. W. Traffic Employee Association, (1906) 4 C.L.R. at p. 545.
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liowever, we are dealing with a power wliich is bj' sec. 98

expressly made applicable to the State Railways. It is

clear that this provision must have some scope, and the

High Court itself indicates one matter in which it micjht

operate—" the prohibition for causes affecting inter-State

traffic specific persons from being employed in such traffic."

It cannot be doubted that the Commonwealth could apply

to the State Railways such general power as sec. 92 may
leave to it of determining what may or may not be the

subjects of inter-state commerce.

The distinction between commerce itself, the control over

which is complete, and the instrument or means by which

commerce is carried on, control over which is limited to

what is reasonably incident to that commerce, has already

been referred to. Transportation is commerce ; the railway

is an instrument of commerce merely, and therefore the

subject of the more restricted power. This is not altered

by sec. 98. That section is not a substantive grant of

power to make laws with respect to railways, even inter-

State railways. Its effect is that so far as railways are

instruments of foreign or inter-State trade and commerce

they shall be within the power of the Commonwealth, not-

withstanding that they are the property of the State and

are Governmental instrumentalities.

But as instruments of commerce, railways are affected by

laws in all sorts of ways. The carrier is required or for-

bidden to carry classes of goods or persons ; he is required

to furnish conveniences and facilities for the passenger or

trader, including facilities for the forwarding and handling

of traffic from or to other lines. The requirements of

public safety may demand that a line shall be constructed

under supervision, that it shall not be opened for traffic, or

a particular species of traffic, unless approved by authority

;

the same requirements may demand many things in the
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way of equipment or in the qualification of the staff'. To

secure observance of these rules, the carrier may have to

submit to inspection of his permanent way, and of his roll-

ing stock. Rates and fares have to be determined, discrim-

inations and preferences to be prohibited or controlled, rates

to be apjx)rtioned between carriers, pooling arrangements to

be supervised in the interest of the public. All these

mattere, and many others, are the subject of control by

legislatures, partly in pursuance of their general duty to

provide for the welfare of their subjects, partly as the cus-

todian of public franchises, in conferring which they make

bargains with the grantees. There are also cases in which

it is the carrier himself who is protected, e.g. against boycott

or physical interruptions of traffic; sometimes he is the

delegate of governmental powers, as where he may make

by-laws and regulations, or employ his own police officers.

In all these ways, the State railways might conceivably

come under the Commonwealth power as instruments of

inter-State commerce. All that is here possible is to indi-

cate some considerations which have to be borne in mind,

in dealing with any of these various manifestations of

power, realizing that different minds will doubtless be dis-

posed to attach different weight to them.

In the case of unitary governments it is generally

unnecessary'- to consider under what power they are acting,

though this is sometimes material in the interpretation of

Acts of Parliament, and in no case so frequently as that of

railway companies, where in dealing with private Acts, the

Courts frequently emphasize their contractual nature. But

in the case of governments with limited powers, the ques-

tion may be important. The State railways are not made

under the grant of federal franchises, nor is their monopoly

enjoyed under federal law, for, as already seen, the Com-

monwealth cannot authorize railway construction save with
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assent of the States. Nor is their right to engage in inter-

State commerce, the result of a federal grant ; it is enjoyed

under the guarantee of sec. 92 of the Constitution, whereby

trade commerce and intercourse among the States, whether

by means of internal carriage or ocean navigation, are

absolutely free. So far then as the regulation of carriers

may be founded on the fact that they are in the enjoyment

of a franchise or right which springs from the controlling

authority, and on the enjoyment of which therefore that

authority may impose terms and conditions as the price of

the concession, it has no application to the relation of the

Commonwealth to the State railways unless sec. 98 can be

read as conferring whatever power might belong to this

head. On the other hand, it is probable that sec. 92 itself

controls the States as managers of railways as well as in

the exercise of other functions of government, and that it

prevents them from arbitrarily denying the facilities of

railway carriage to any person or class of persons engaging

in inter-State commerce.

The most important consideration is probably the in-

ferences to be drawn from the express provisions of sees.

102 and 104. The effect of these sections was discussed

in the argument in the State Raihvay Servants' Case, but

the Court does not in its judgment suggest any view upon

them. Sec. 102 is privid facie a grant of power to the

Parliament, and as such leads to the inference, first, that

without it Parliament would not have had the power

granted, and secondly, that save so far as there granted,

Parliament has no power over the sort of thing there dealt

with. The subject matter is preferences and discriminations

on railways, whence it may be inferred that but for sec. 102

the Parliament w^ould have had no power over it, and

secondly that it has no power over the subject except to the

t

I
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extent there indicated.^ If sees. 51 (1) and 98 do not in

themselves give power to deal with preference and dis-

criminations by the States, it is clear that their operation

in regard to State Railways is very restricted ; and in sub-

stance sees. 101-104 would be construed as a statutory

definition of the powers given by sec. 98. On the other

hand, though sec. 102 confers a power, it does so subject to

certain important conditions ; and it is quite possible to

regard the section as less a grant than a limitation of

power, through the enumeration of these conditions. The

particular subject is essentially " federal "—a matter with

its own history of grievance and wrong, with a political as

well as a commercial asf)ect. It contains in effect the terms

of the submission of this much vexed matter to the arbitra-

ment of the Commonwealth. In this view sec. 102 would

be less significant in determining the extent of the commerce

power over the railways ; it would stand by itself as a

distinct provision governing a distinct subject-matter

selected for special treatment, either by way of exception

from the general power given by sec. 98, or as including

something not embraced within sec. 98.

Even so considered, it has, however, some importance in

its relation to the commerce power. A much disputed

matter in the United States is the power of Congress under

the commerce power to fix maximum rates of carriage.'^

Sec. 102 does not expressly deal with rates of carriage, but

the most common and most obvious matter of discrimination

And preference is rates ; and sec. 104, which must apparently

be taken as a qualification of the powers of the Commission

»Cf. Ex parle Stephens, 3 Ch. Div. 659, 660, per Jesttl M.R., cited by

/jfriffith C.J. in the State Railway ServaiUn Cane, 4 C.L.R. , at p. 519.

'See 20 Harvard Laio Review, p. 127: "The Power of (yongress to

prescribe Railway Rates," by Frank VV. Hackett, and 18 Harvard Law
Review, by Victor Morawetz. The question was left open in the Northtrn

Securities Case, 193 U.S. at p. 34.3.



586 THE COMMONWEALTH OF AUSTRALIA.

under sec. 102, expressly deals with rates. It seems a

proper conclusion that no control may be exercised over

State railway rates, except under and subject to the limita-

tions of these two sections. But neither section gives any

power to establish rates ; the power is supervisory and

censorial merely. To prescribe maximum rates is a legisla-

tive act, and the powers of the Inter-State Commission are

administrative and judicial merely.^

^The proposal in 1909 to establish the Inter-State Commission, and

to clothe it with powers to deal with the matters here mentioned, i»

referred to in the preceding chapter.

i
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PART X.-CONCLUSION.

CHAPTER I.

TERRITORIAL ALTERATIONS—THE SEAT OF
GOVERNMENT.

The future of the Commonwealth, so far as concerns its

organization for purposes of government, may involve

either a re-arrangement of territory, or a re-adjustment of

powers as between the Commonwealth and the States.

New States and Territories.—The Commonwealth of

Australia started on its career in circumstances different from

those of the United States or the Dominion of Canada, in

that its territory was co-terminous with the territory of the

States, and tliat the partition of the Continent amongst the

members of the Union left no part of it outside the federal

system. Some of the Colonies, however, were of unwieldy size

and possessed avast unsettled territory,and it has been seen in

the History' of Federation, that the re-adjustment of territory

was mooted from time to time. Thus, with eyes on Western

Australia and South Australia, it was suggested that such

Colonies should consent to a partition which would place

their unsettled and distant territory in the hands of a
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central government for the benefit of all Australia. Again,

in the Colony of Queensland, separate and conflicting

interests were developed, and produced political conditions

which were believed to require a division of tliat Colony

into two or three Colonies. The re-adjustment of the

boundaries of New South Wales and Victoria so as to

include the Riverina in the latter Colony, the erection of a

new Riverina Colony, and the claims of aggrieved areas for

separation from an unsympathetic capital, were among the

political murmurings. In a country as yet so sparsely

settled as Australia, it is improbable that the present political

divisions are final.

In these circumstances the Constitution naturally con-

tained provision for the surrender of territories to the

Commonwealth, the re-adjustment of the boundaries of

existing States, and the erection of new States either by

union or sub-division of existing States or by establishment

out of territories which have been surrendered to the

Commonwealth (sees. Ill, 121-124). But as it is a funda-

mental principle of the union that the " territories of the

several existing Colonies shall remain intact," it is made

clear that no State is to be deprived of its territory for any

of these purposes without its consent. Two other matters

must be remembered. There were two Colonies—Queens-

land and Western Australia—whose present acceptance of

federation was uncertain, and one—New Zealand—which

had for years dissociated itself from the federal movement.

It was considered that the doubtful Colonies would be more

likely to come in at the outset if they ran the risk of get-

ting less favourable terms by delay. Accordingly the Act,

unlike the Constitution of 1891, and despite the protests of

New Zealand at the London Conference, distinguishes

between Original States and Colonies which may be subse-

quently admitted (sec. vi.). Finally, it was recognized that
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the Commonwealtli miglit, like some of the Colonies, have

dependencies ; that it might be entrusted by the Crown
with the government of dependent communities not included

within the territorial limits of Australia, Tasmania or New
Zealand.

Territories. — The possible territorial arrangements

involve, in the first place, an increase in the area of the

Commonwealth itself. This, it would appear, can onlj^

happen as a consequence of the exercise by the Parliament of

its power to admit to the Commonwealth new States (see.

121), as New Zealand (sec. vi.). The Commonwealth may
however accept any territory placed under its authority by

the Crown, and may make laws for its government (sec. 122).

The territory may be governed directly by the Common-

wealth exercising all the powers of an unitary government

over it ; or it may be governed as a dependency with a

subordinate government subject to the paramount authority

of the Commonwealth ; or finally, it may be admitted as a

State (sec. 121). Only in the last case, it is submitted, does

it become a "part of the Commonwealth" within the

meaning of the Constitution.^ Under the powers of sec.

122, the Parliament has passed an Act " for the acceptance

of British New Guinea as a territory under the authority

of the Commonwealth, and for the Government thereof"

—

the Fajma Act 1905. Preparations were also made for

assuming the government of Norfolk Island.

Within tlie limits of the Commonwealth, the acquisition

of teiTitory by the Commonwealth means the elimination

of State authority from some part of its area, and the sub-

mission of the territory to the exclusive authority of tlie

Commonwealth Parliament. This can be ett'ected by the

ifiee ante, p. 75. As to the meaning and status of " territories" in the

U.S. Constitution, see 12 Harvard Law Review, articles by Prof. Laugdell,

Mr. Randolph and Prof. Baldwin.
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surrender of territory by a State Parliament and acceptance

by the Commonwealth under sec. 111. An Act for the

acceptance of the Northern Territory in pursuance of an

arrangement^ with South Australia, was passed in the

Session of 1909 (No. 23 of 1909).

The long story of the attempts to determine the seat of

Government under sec. 125 of the Constitution forms a

hardly less important part of the political history of the

Commonwealth since 1901 than did the question in the pre-

federation days ; and the removal of the federal capital

from a great city to a purely political .settlement to be

established in the country is bound for good or for ill to

have important consequences. Neither the one matter nor

the other, liowever, can be discussed here, beyond saying

that the question of determining a capital is one of that

class which does not show Parliamentary institutions at

their best, especially when it is thought necessary to release

Parliament from the guiding hand of the Ministry. A Seat

of Government Act 1904 determined that the seat of Govern-

ment should be within 17 miles of Dalgety, should contain

an area of not less than 900 square miles and have access to

the sea. This was not acceptable to New South Wales,

which complained of the determination as a breach of the

spirit of the Constitution in fixing upon a part of the State

remote from Sydney. The matter easily became involved

in intricacies both political and legal, since neither the

powers nor the procedure applicable were very clearly de-

fined in the Constitution. In 1908, the Deakin Government

undertook " for the third time " an attempt at settlement,

and a Bill was introduced which, accepting the determination

of the district in the Act of 1904, proceeded to define the

area of the seat of government within the district, with a

^The legal position is considered in a memorandum by Mr. R. R. Garrau,

Commonicealt/i P.P., 1909, No. 20, p. .36.
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view to calling on New South Wales to grant the area so

fixed upon.^ The whole question w^as reopened, however,

by a motion carried in the House of Representatives that

an open exhaustive ballot should be taken before the matter

was disposed of.^ Eleven places were nominated, and after

the ninth ballot the district of Yass-Canberra was found to

be preferred to Dalgety.^ This decision was accepted by.

the Fisher Government, which introduced a Bill in similar

terms to the Act of 1904 but substituting Yass-Canberra

;

and for the first time a Bill on the subject was made a

Government measure in the sense that all the members of

the Government supported it.^ This Bill became the Seat

of Government Act 1908. The next step was to determine

the site of the capital within the district, and to arrange for

its grant by New South Wales ; and the Commonwealth

Government proceeded to make a topographical investiga-

tion for this purpose.^ This being done, negotiations were

opened up with New South Wales, and here the course was

made easy by the fact that Yass-Canberra, on account of

its nearness to Sydney, was approved by the Government and

Parliament of New Soutli Wales. A new Bill, the Seat of

Government Acceptance Bill 1909, was introduced, substitut-

ing for the vague designation of a district in the Act of 1908,

the exact territorial limits of the seat of government, and

authorizing the fixing of a day when the territory, having

been surrendered by New South Wales, should be accepted

by the Commonwealth for the seat of Government. An
agreement between the two Governments was scheduled to

the Bill, which, besides providing for the surrender, protected

>P.D. (1908) p. 268.

"76. p. 675.

"76. pp. 938-9.

*Ib. pp. 5,225 et neq.

P.P. 1909, No. 6.
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the sources of the water supply of the area, gave the State's

consent to the construction of a railwaj^ from the Seat of

Government to Jervis JBay, agreed to the surrender to the

Commonwealth of two square miles at Jervis Bay, and

sanctioned the conduct of electrical power by the Common-
wealtli to the Seat of Government. The mode of governing

the area is of course left to future provision, but tlie

State laws in operation are preserved subject to the para-

mountcy of federal law, w^hile the State jurisdiction over

any State line of railway in the proclaimed area is also

preserved. A last attempt to re-open the whole matter

failed and the Bill was passed through both Houses. The

necessary legislation on the part of New South Wales was

enacted in the Seat of Government Surrender Act 1909.

The Constitution by sec. 52 declares that "all places

acquired by the Commonwealth for public purposes " are

like " the seat of government " subject to the exclusive legis-

lative power of the Commonwealth Parliament. According

to American authority, such a provision carries exclusive

jurisdiction of Courts and executive authorities.^ As the

Commonwealth has power to acquire compulsorily sucli

property as it requires (sec. 51 (xxxi.) ), the Commonwealth

may to this extent, it would seem, excise territory from

State control without State consent ; this, indeed, seems to

be acknowledged by the term " or otherwise acquired by

the Commonwealth " in sec. 122.

In one respect the " territories " of the Commonwealth,

whether within or without its limits, are more favourably

placed than are " territories " of the United States. In

America the territories can not return members to Con-

gress, though they are suffered to send delegates who may

lay their views before the Legislature. Sec. 122 of the

iSee Hex v. Bani/ord, (1901) 1 S.R. (N.S. W.) 337, and cases there cited.

See also ante, p. 289. .
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Coramonwealtli Constitution definitely includes in the power

to make laws a power to allot representation in either

House of the Parliamemt to the extent and on the terms

which Parliament thinks fit.

New States,—By sec. 121 the Parliament may admit to

the Commonwealth or establish new States. " Admit to

the Commonwealth " obviously relates to communities with-

out the Commonwealth, over which the Parliament has no

power, viz., Colonies such as New Zealand or Fiji. In

this class of case the power of admission is of course subject

to the agreement of the community admitted, as signified

by the authority competent to act therefor. " To establish

new States " relates to communities within the Common-

wealth, e.g., the territories which it may be determined to

raise to the dignity of States (sec. VI. of the Act). It is

probable that the Parliament can not convert the seat of

government or places acquired for public purposes into a

State. The power to convert a territory into a State, or to

establish a State in a territory, may be exercised by the

Parliament without the concurrence of any other authority.

By sec. 124 the Parliament may form a new State by

separation of territory from any State of the Common-

wealth, but only with the consent of the Parliament thereof,

or may form a new State by the union of two or more

States or parts of States, but only with the consent of the

Parliaments of the States afiected.

In admitting or establishing new States the Parliament

may make and impose such terms and conditions, including

the extent of representation in either House of the Parlia-

ment, as it thinks fit (sec. 121). Except so far as otherwise

agreed or determined, upon such admission or establishment,

the Constitution will apply to such new State.

Alteration of the Limits of States: Formation of

New States.—It has been seen that the preservation of

Pp
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tlie territory of the federating Colonies was a primary

condition of the union, and intercolonial suspicion led to

this security being sought in very remarkable terms.

Sec. 123 confers power upon the Parliament to increase,

diminish or otherwise alter the limits of a State, but requires

that for such alteration, as well as for the arrangements

incident thereto, the consent shall be obtained not merely of

the ordinary authority therein—the Parliament of the State

—but of the electors of the State. The result is very curious.

The State Parliament may without any consent of electors

diminish its territory, for it is expressly authorized by sec.

Ill to surrender any part of the State to the Common-

wealth. The Commonwealth Parliament may immediately

transfer the territory so surrendered to another State, but

in order to make the transfer good, tlie electors as well as

the Parliament of the State receiving the accession of terri-

tory must assent to the " increase " of " its limits." Again,

by sec. 124 a State without any approval of electors may be

cut asunder and made into two or more States, or may lo.se

its separate existence altogether by union with another State

—in either case no more than the concurrence of the State

Parliament and the Commonwealth Parliament is required.

Finally, sec. 128 secures that the safeguards of State

territory shall not be removed by an ordinary exercise of

the power of amending the Constitution, for in addition to the

authority ordinarily required, an alteration of this class

must be assented to by the electors of the States concerned.

There were prior to the establishment of the Commonwealth

a number of statutes in existence under the authority of which

an alteration might be made in the boundaries of the Austra-

lian Colonies. Thus, by 5 & 6 Vict. c. 76, sec. 51, the Crown was

empowered by Letters Patent to define the limits of New South

Wales north of the 26^ of south latitude and to establish

new Colonies there ; by 13 & 14 Vict. c. 59, sees. 30 and 34,
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on the petition of New South Wales or Victoria, tlie Crown
in Council may alter their boundaries so as to transfer to

one territory of the other; by 18 & 19 Vict. c. 54, sec. 5, it

is competent to New South Wales and Victoria by laws

passed in concurrence with each other to define in any dif-

ferent manner from that prescribed in the Act the boundary

line of the two Colonies along the course of the River

Murray ; by 24 & 25 Vict. c. 44, sees. 2, 5 and 6, the

Governors of contiguous Colonies on the Australian Con-

tinent may, with the advice of their Executive Councils,

determine or alter the common boundaries of such Colonies,

and on the proclamation of the Crown such boundaries so

agreed on, shall become the true boundaries of the Colonies
;

and the Crown is empowered to attach to any other

Australian Colony any territory which might have been

detached from New South W^ales under 5 & 6 Vict. c. 76.

By the Western Australian Constitution Act 1890, sec. 6,

the Crown has power to annex one portion of a Colony to

another.

Finally, the Colonial Boundaries Act 1890 authorized

the Crown to alter the boundaries of any Colon}?^, provided

that in the case of a self-governing colony this sliould not

be done except on the petition of the Legislature of the

Colony.

In this wealth of enactment there is room for some doubt

as to the present position. The Colonial Boundaries Act is

expressly dealt with by the Constitution Act, sec. viii., whicli

declares that the Act shall not apply to any State of the

Commonwealth. For the rest, the Crown has exhausted its

power under 5 & 6 Vict. c. 76 by the establishment of

Queensland and the ann^ation of territory to Queensland,

South Australia and Western Australia. But the provisions

of 13 & 14 Vict. c. 59, 18 & 19 Vict. c. 54, the powers of

Governors of contiofuous colonies under 24 & 25 Vict. e.
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44, and the power of tlie Crown under the Western Austra-

lian Constitution Act 1890, probably remained unimpaired

to the establishment of the Commonwealth. The question

. is what effect that event had upon them. As already seen,

there are numerous provisions in the Constitution itself

touching the territorial limits of the States, and in face of

such an enactment as that in sec. 123 it is difficult to suppose

that the fraraers of the Constitution contemplated the

existence of powers of altering the limits of the State

outside the Constitution itself. In other words, creating a

special power and creating it subject to restrictions, they

intended it to be the sole power over the subject. This view

is strengthened by a consideration of the nature of the

new union. The territorial limits of the States are no

longer the sole concern of the States whose limits are in

question. The States are units of territory for many pur-

poses of federal government, and any alteration of their

limits not only disturbs electoral and jurisdictional arrange-

ments within the Commonwealth, but might entirely alter

the balance of political power in the Commonwealth.

The case is less clear as to the power to determine

an uncertain or imperfectly defined boundary under 24 &
25 Vict. c. 44. The Constitution contains no provision for

such a case ; the distinction between the determination of

an existing boundary and the substitution of a new

boundary is well recognized,^ and the same dangers do not

belong to it. In 1908, Victoria and South Australia pro-

posed to settle their difference in regard to their common

boundary, by action under the Act.

1 Virginia v. Tennessee, (1893) 148 U.S. 503.
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CHAPTER IT.

THE ALTERATION OF THE CONSTITUTION.

The adjustment of constitutional powers between the Com-

monwealth and States Governments is most obviously

governed by the provisions concerning the alteration of the

Constitution (sec. 128).

The spirit of federalism requires that the federal pact

shall not be at the mercy of the central government.

Tlierefore in no federal system is the power of constitutional

amendment left in the principal organ of that government

—the federal legislature—save in the German Empire

where however the predominant Chamber, the Bundesrath,

both in its constitution and mode of action, is a perpetual

memorial of confederatism and affords ample protection to

State rights. There may be in tlie constitution itself an

organization of the state behind the government or " the

founders of the polity may have deliberately omitted to

provide any means for lawfully chaliging its basis." A
signal instance of the latter course is to be found in the

case of the Dominion of Canada, where the fundamental

provisions of the British Nortlc America Act 18G7 are

alterable only by the Imperial Parliament.

' In Australia it was as necessary as elsewhere to establish

the federal system upon a basis which should not be dis-

turbed by the legislature. But it was no less an object of
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the founders of the Coramonwealtlx to enlarge the power of

self-government. The existing colonies had the power of

amending their own Constitutions; the Commonwealth

must have the power of amending the Commonwealth

Constitution. One of the most difficult tasks which the

Convention had to perform, was to devise a .mode of

amending the Constitution which should make that instru-

ment sufficiently' rigid to protect the rights of the several

States, to secure deliberation before action, and to discourage

a " habit of mending " which might become a " liabit of

tinkering," but which should at the same time leave it

flexible enough to recognize that development is as nnich

a law of state life as existence, and to harmonize with

the spirit of a people with whom " majority rule " is tlie

first principle of goveniment, and who have grown up

under a political system which knows little more of the

distinction between constituent and legislative power than

the British Constitution itself.

In no other matter was so much careful attention

bestowed upon the methods of other Constitutions, and on

the lessons to be gained from the experience of the United

States and Switzerland. The compromise ultimately

adopted is interesting botli from what it adopts and from

what it rejects of these models.^

The opening words of sec. 128, " This Constitution shall

not be altered except in the following manner," make it

'The American sj'stem of amendment is eulogised by Storj" (Commentaries

on the Conslitution, sees. 1826-1831), and Judge Cooley (Gonatihitional Lav,

p. 218) speaks of the "simple, easy and peaceful " method of modifying

the provisions of the Constitution. On the other hand Professor Burgess

(Political Science and Constitutional Law, vol. i., pp. 15U-154) criticizes the

Constitution for its over great rigidity. See also The Political Science

Quarterly, vol. 20, p. 203, " The Jiigid Constitution," by Mr. H. B. (now

Mr. Justice) Higgins. Mr. Bryce discusses the Amending Power in The

A7n€rican Commoincealth, vol. i. c. xxxii. For the Swiss System and its

working see Lowell's Goveiiimentn and Parties in Continental Europe,

vol. 2.
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clear that there is no alternative method of amendment such

as might otherwise perhaps have been considered to belong

to the Parliament under the Colonial Laws Validity Act^

1865, and establish the provisions of the section as mandatory

and not merely director}^.

The principles of Parliamentary government, of demo-

cracy, and of federalism which run through the Constitution,

are all recognized in sec. 128. The tradition of Parliamen-

tary Government and of ministerial responsibility, leaves

the sole initiation of amendments with either House of the

Parliament, and neither the States legislatures as in the

United States, nor the electors as in Switzerland, have any

direct means of setting the machinery to work. The pro-

posed law for the alteration of the Constitution must be

passed by an absolute majority of each House of Parliament,

a provision common to the Constitution Acts of the several

Colonies and distinguishing measures of constitutional

amendment in that one respect from ordinary legislation.

In providing merely for an absolute majority throughout

this clause and in sec. 57, the Constitution avoids tlie

reproach of the " excessi\ely artificial majorities " required

for each stage in the amendment of the Constitution of

the United States ; experience shows that the two-thirds

majority in each House of Congress and the concurrence of

three-fourths of the States legislatures can rarely be obtained.

But not even the concurrence of the two Houses is essential

in the Commonwealth. In Switzerland where one Chamber

of the Federal Assembly demands a revision of the Consti-

tution and the other will not agree thereto, the question

of revision or not is submitted to the electors, and if a

majority declares for revision the Chambers of the legis-

lature have to set themselves to the task. In Australia, if

one House rejects a proposed amendment passed twice by

the other with an interval of three months in tlie same or
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the next session, the Governor-General may submit the

amendment to the electors for their approval. The means

provided by sec. 128 for dealing with differences between

the Houses on amendments of the Constitution are much

simpler than those in sec. 57 relating to ordinary legislation.

The reason is that ordinary legislation is essentially a

Parliamentary function, and the reference to the people is

made only as a last resort after the failure of all other

means of reconcilement. Constitutional amendment on the

other hand is a power enjoyed by the people in the ordinary

course, and not merely as the arbiter between the Houses.

It was the people of the Colonies who adoped tlie Constitu-

tion—it is the people who should amend it. If they share

the power with the Houses of the Parliament it is as^ pre-

dominant partners. Another distinction between sees. 57

and 128 must be noticed. Sec. 57 applies only to measures

originating in the House and rejected by the Senate, a fact

which, it has been observed, is significant of the parts which

they are respectively expected to play in legislation. But

the alteration of the federal pact is a matter in which

theoretically the House of the States may well move

;

accordingly the " deadlock " provision of sec. 128 applies to

proposed laws originating in either House and rejected by

the other.

When a proposed law has passed the tw^o Houses, it has

to be submitted in each State to the electors qualified to

vote for the election of members of the House of Represen-

tatives not less than two nor more than six months after

its passage, times fixed to afford sufficient time for the

electors to inform themselves of the issue and to prevent

undue delay.

It has been seen that the Senate as well as the House is

unitary or national in action in matters of constitutional

amendment as well as in matters of ordinary legislation.

^
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The federal principle received its recognition as in the

Swiss Constitution in tlie provisions relating to submission

to the electors. " If in a majority of the States a majority

of the electors voting approve the proposed law, and if a

majority of all the electors voting also approve the proposed

law, it shall be presented to the Governor-General for the

<^ueen's assent." There is to be a national majority and a

f^dei'al majority—a majority of the electors of the Common-

wealth who have recorded their votes, and a majority of the

States acting by their electors.

In determining the national majority provision was made ^

for the fact that so long as the electoral qualification was

governed by the laws of tlie States, and even after a federal

franchise w^as established by the Commonwealth Parlia-

ment under the saving of sec. 41, the proportion of electors

to population in States which had adopted Woman's

Suffrage would be about double the proportion in other

States. Accordingly it was provided that " until the quali-

fication of the electors of members of the House of Repre-

sentatives becomes uniform throughout the Commonwealth

only one half the electors voting for and against the pro-

posed law shall be counted in any State in which adult

suffrage prevails." Since the enactment of a federal fran-

chise, which embraces adult suffrage, this provision is no

longer of practical importance.
"^

The section provides that the proposed law for the altera-

tion of the Constitution shall be presented to the Govenior-

•General for the Royal Assent, and it advisedly omits the

<leclaration conniion to Colonial Constitutions, and embodied

in the Constitutions of the States, under which Bills for

Amending the Constitution are to be reserved for the Royal

Assent. In this, it emphasizes the progress of self-govern-

ment ; the power of constitutional amendment is no longer

regarded as an extraordinary power, but as an especial
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mark of self-government. The making of the Constitution

and its interpretation have been seen to be jealously pre-

served to Australia, and the same policy is apparent in

respect to its alteration. Prirnd facie, the alteration of the

Constitution is an Australian matter, and falls within the

ordinary practice in respect to such matters. But in law,

the case appears to fall within the procedure defined in

sees. 58-60 concerning the Royal Assent ; the Governor-

General onay reserve, and the Crown may disallow the law.

y Sec. 128, so far as we have considered it, provides facili-

ties not to be found in any other Federal Constitution. But

this facility has to be paid for by the reservation of matters

for which an additional consent is required. By Article V.

of the Constitution of the United States " no State, without

its consent, shall be deprived of its equal suffrage in the

Senate." As in the amendment of the Commonwealth

Constitution the States have conceded more to the national

principle than have the States in America, the Constitution

reserves more matters for the special approval of the

electors of the State concerned. It provides that " no

alteration diminishing the proportionate representation of

any State in either House of the Parliament, or the minimum

number of representatives of a State in the House of Repre-

sentatives, or increasing, diminishing or otherwise altering

the limits of the State, or in any manner affecting the pro-

visions of the Constitution in relation thereto, shall become

law unless the majority of the electors voting in that State

approve the proposed law."

There is no definition of an " alteration of the Con-

stitution," but it is reasonable to conclude that the term

"alteration" was used in preference to the more familiar

"amendment" in order to denote the widest powder of change

including the unlimited power of addition to the instru-

ment. Broadly, the powers of the Commonwealth as

^
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organized behind the Parliament may be compared with

the powers of constitutional amendment possessed by the

representative Legislatures of other Colonies. All consti-

tutional alteration, like all ordinary legislation, must be

" for the Commonwealth," and no alteration of the Consti-

tution may be repugnant to any Imperial Act in operation

in the Commonwealth unless expressly or by implication

power over such Act has been given by the Imperial

Parliament.

One Imperial Act operating in the Commonwealth over

which the Commonwealth has no power is the Common-

wealth of Australia Constitution Act itself from the begin-

ning to the introductory words of sec. ix.
—"The Constitution

of the Commonwealth shall be as follows :—." Some of these

sections are spent, but others remain in force. The Com-

.

monwealth is established in virtue of this part of the Act,

and it would appear to be dissoluble onl}' by Imperial Act,

and so far as the preamble may throw light on the Act it

supports this view. The name of the Commonwealth, and

the operation of the Constitution and the laws of the Com-

monwealth throughout the Commonwealth are also fixed.

"States" and "Original States" are defined, and in as much as

the Act speaks of union in a "Federal Commonwealth" some

doubt may be entertained whether anything may be done

which destroys the federal character. But the description

" Federal Commonwealth " is too vague, it is submitted, to

be available as a limitation of power, and indeed the Con-

stitution itself, by sec. Ill and Chapter VI., provides means

whereby the dual system may be virtually extinguished by

dealings between the Parliament and all the States without

any resort to the provisions of sec. 128.

No part of " The Constitution " is withdi'awn from the

power of the Commonwealth. Indeed, there is no doubt

that the whole Constitution could be repealed under sec. 12S,
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and that without any provision being made to substitute

anything for it. Some years ago the Home Rule proposals

of Mr. Gladstone gave great interest to the effect of surren-

ders of power by a sovereign body.^ It seems an irresistible

conclusion that, as Professor Dicey {Laiv of the Constitution,

5th ed., p. 65), says—" The impossibility of placing a limit

on the exercise of sovereignty does not in any way proliibit

either logically or in matter of fact, the abdication of

sovereignty."

The special provision protecting the representation and

the territory of the States presents some difficulties—might

not the clause itself be repealed bj'^ the ordinary process of

constitutional alteration, thus leaving tlie road open for a

further alteration diminishing the representation or the

territorj^ ? To prevent such a course, from which—if we

might adopt the principles applicable to the Articles of

Companies and other Associations— the character of the

Constitution as a compact would not protect it, are added

the words " or in any other manner affecting the provisions

of the Constitution relating thereto" tlie effect of which

appears to be to put the clause itself under the protection

which is afforded by requiring the assent of the electors

of all the States affected.

It is to be observed that the last clause of sec. 128 relates

only to alterations of the Constitution. It is obvious tliat

the " proportionate representation" of States in one sense

of the term will be affected by the operation of the Con-

stitution itself. Thus, every admission of a new State with

representatives in the Parliament, diminishes the proportion

of the whole number of members returned by any particular

State to Senate and House. Again, the natural increase of

population will serve to increase the representation of some

>See articles by Sir William Anson and Professor Dicey in the Law
Quarterly Revitio, vol. 2, and the speeches of Sir Henry James and Mr.

James Bryce, Hansard's Dtbatc«, vol. .305.
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States in the House and diminish that of others, so that

the " proportionate representation" of a State, whether we
regard that term as describing a relation to the wliole

number or a relation to the other States, will be affected.

But such a result is in accordance with the Constitution,

and it is only the mode by which this adjustment is effected

(sec. 24) which is protected by the last clause of sec. 128.

Similar observations apply to the provisions concerning

the limits of States. We have seen that the Constitution

confers several powers of affecting the States' limits. These

require the assent or the action of the State Parliament,

and in one case the electors of the State (sec. 123), and there

was some apprehension that the integrity of States territory

might be invaded by an alteration of the Constitution

repealing the requirement of the consent of the State.

Accordingly it is provided that any such alteration of the

Constitution is valid only with the consent of the State to

be affected.

In accordance with its power to prescribe the manner in

which the vote of the electors is to be taken (sec. 128).

Parliament passed the Referendum {Constitution Altera-

tion) Act 1906.^ The proposed law is submitted under a

writ issued by the Governor-General addressed to the Chief

Electoral Officer for the Commonwealth and the Common-

wealth Electoral Officers for the several States. To the

writ is to be attached a copy of the proposed law, or a

statement setting out (a) the text of the proposed law
; {h)

the text of the particular provisions (if any) of the Constitu-

tion proposed to be textually altered by the proposed law,

and the textual alterations proposed to be made therein

(sec. 6). Otherwise, the law governing the referendum is

an adaptation of the law of Parliamentary elections. The

'No.' II of 1906. An Act was passed in 1909 making some amendments
in detail to bring the scheme into accord with changes made by the Com-

monweaUh Electoral Act 1909. ,
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interest of the States in the matter is recognized by the

power of the Governor of a State to appoint a scrutineer at

each place within the State where a scrutiny is conducted

(sec. 18), and by his power to request a re-count (sec. 23),

and by the provision that a copy of the return for any

State shall be sent to the Governor of the State (sec. 26).

The validity of any referendum, or of any return or state-

ment, may be disputed by the Commonwealth or any State

on petition to the High Court (sec. 27), which shall hear and

determine the petition (sec. 29). But no referendum and

no return or statement shall be avoided on account of any

delay in relation to the taking of the votes of the electors,

or in relation to the making of any statement or return or

on account of the absence or error of any officer which is

not proved to have affected the result of the referendum

(sec. 33).

The alteration of the Constitution in 1906 in relation to

the election of Senators (Constitution Alteration (Senate

Elections) 1906) has been referred to.^

At the Conference of Ministers of the Commonwealth and

the States held in Melbourne in August 1909, as has been

seen in the consideration of the Financial Relations, agree-

ments were arrived at for important alterations of the

provisions of the Constitution in Finance. These agree-

ments were embodied in two Bills or " proposed laws," one

" To alter the provisions of the Constitution relating to

the Public Debts of the States " by omitting from .sec. 105

the words which limit the power of the Commonwealth

to take over State debts to those debts "as existing at

the establishment of the Commonwealth "
; the other " To

alter the provisions of the Constitution relating to Finance
"

in the manner described in a preceding chapter.^ These

proposed alterations will be submitted to the electors at the

general election of 1910.

^Ante, p. 113. "Part IX., Cap. III.
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CHAPTER III.

CONCLUSION.

The Constitution of the Commonwealth of Australia con-

tains few evidences of tliat experimentalism for which the

politics of the Colonies have become famous. Far from

disdaining precedent, the founders of the Constitution

availed themselves to the full of the opportunities offered

by modern literature for a comparison of existing Con-

stitutions, and the Constitution throughout bears the im-

press of this study. The absence of any obvious cause

imperatively calling for immediate union, such as has in

every other instance of federal union determined action,

allowed her a singular freedom of choice in working from

her models.

The natural model for the union of a group of British

Colonies would have been the Dominion of Canada, whose

Constitution, in its preamble, recites the desire of the Pro-

vinces to be united into one Dominion " with a Constitution

similar in principle to that of the United Kingdom." But

the form of Canadian union was determined by special

circumstances both internal and external, ver}' ditierent

from any which existed in regard to Australia. In the

first place the fundamental character of the Dominion—the

possession of the residuary power by the Dominion Legis-

lature and the subordination of the Provinces to the
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Dominion Government—was the natural outcome of the

existing consolidation of the Provinces of Upper and Lower

Canada. Just in the same way if the policy of " Home
Rule all round " were applied in the United Kingdom, we

should expect to find residuary power and some controlling

power in the Imperial Parliament and the Imperial Govern-

ment. In the second place, it must be remembered that

the years 1864-1867, during which the Canadian Constitu-

tion was taking shape, were years full of lessons from the

neighboring union. The War of Secession had discredited

the principles of disintegration upon which the Constitution

of the United States was based, and the victorious States of

the North were engaged in re-establishing their Constitu-

tion upon a basis which greatly increased the central poAver,

and might indeed, but for the restrictive interpretation of

the Supreme Court, have given to Congress a general con-

trolling power over the States.

Tlie history of the Constitution in the Courts since the

establishment of the High Court of Australia in 1903 has

served to emphasize the importance of the United States

Constitution in everything that pertains to the federal

nature of the Constitution. In affirming the doctrine of

the immunity of instrumentalities, the High Court insisted

on the regard that must be paid to a model which was

notoriously before the minds of the framers of the Consti-

tution, a model which embraced not merely the text of the

American Constitution, but also the construction which it

had received in the Courts.^ Less explicitly, but no less com-

pletely in substance, the Court has accepted the American

guide in its construction of the power of the Common-

wealth Parliament to devise the means for the execution of

^See ante, pp. 422 et seg. D'Emden v. Ptdder, 1 C.L.R. 91, 112; Mtmi-

cipal Council of Syd7iey v. Covimonwealth, 1 C.L.R. 208, 237, 240; Baxter

V. Commissioner of Taxation, 4 C.L.R. 1087.
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its powers,^ in insisting on the regard to be paid to the

reserved powers of the States,^ and in interpreting the

freedom of inter-State trade.^ It is unnecessary to press

further the existence of a debt which is recognized in every

constitutional case which has come before the High Court.

When we pass from the federal relation to consider matters

which touch the organization of the Federal Government

itself, as in the distribution of powers between the legisla-

tive, executive, and judicial organs of government, the

American model is less controlling. The Constitution

itself recognizes Cabinet government, which contradicts the

complete separation of Executive and Legislature wliich

exists in the United States, and this has, no doubt, in-

fluenced a departure from American decisions here ;* while

in regard to the judicial power of the Commonwealth there

are so many differences, both in form and substance, that

peculiar care lias to be shown in the application of American

authorities.^ But even where the Australian Constitution

departs most from the American, that departure has gener-

ally been conscious and advised, as an appreciation of the

results of American experience, so that in interpretation we

must not ignore but adapt. The Australian task, as com-

pared with the American, has thus been a light one, and

the result, it must be confessed, detracts somewhat from the

interest with which the student of government would have

regarded a more free development of national growtli.

If the federation of Australia is the federation of the

United States, and not that of Canada, the Parliamentary

Government which England has given to her Colonies and

to Europe is firmly rooted in the Constitution. That Cabinet

^Ante, pp. 277, 279,

•Ante, pp. 369 et seq.

''Fox V. Noblmia, (1909) 8 C.L.R. 115.

*Cf. ante, p. 98.

'^Ante, pp. 313-4.
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Government prevents singular difficulties as applied to the

federal system is obvious, and at the Convention of 1891

there were grave doubts whether it could be a durable

institution even in the several colonies. But between 1891

and the sitting of the final Convention, a great change

came over the politics of Australia and New Zealand. Long

tenure of office and stability of government had superseded

the kaleidoscopic movements of a few years before ; and

there was no more notable feature in which the Convention

of 1897-8 differed from the Convention of 1891 than in its

unquestioning acceptance of the Cabinet system. Since

the establishment of the Commonwealth, Australia has again

become familiar, in the Commonwealth Government as in

most of the States Governments, with instability. To con-

sider the causes of this is to probe deep into the political

and social conditions of Australia; to suggest a remedy

demands something of prophetic foresight, and neither can

be attempted here. When a Chamber has a general confi-

dence in a Ministry, but objects to a particular measure, or

insists upon the acceptance of some measure to which the

Ministry objects, a way may be found, and in practice not

infrequently is, by an increase in the number of " open

questions." But experience shows that " open questions
"

mean a disorganized and ultimately a demoralized Chamber,

the abdication of leadership means a loss of followers, and

the road is open to intrigues which will soon displace the

holders ©f office. If the Ministry resorts to dissolution, it

is without a policy upon which it can claim the support of

the people. " Open questions " of course offer no remedy

when the Ministry is without the general coniidence of the

House, which may mean nothing more than that a temporary

combination has been successfully engineered to " boost those

chaps." Elective Ministries, unless associated with a fixed

tenure of office, to which there are obvious objections and
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which legislative chambers are very unlikely to concede, do

not appear to solve any difficulties, while they clearly raise

some new ones.

One other fact may be noted. It is often charged against

Party Government that it deliberately excludes from office

a large part of the ability of the House. Probably there

is but a superficial truth in this. It may be doubted

whetlier any other system would secure better talent for

office, and the charge itself overlooks the fact that the

Opposition is the complement to the Ministry in the system,

and must be efficiently manned. But in a federal system,

a Prime Minister is necessarily affected in his distribution

of offices by the importance of recognizing the claims

of States to representation and by the jealousy of any

undue preponderance of a particular State. This con-

sideration has had less weight in Australia than might have

been expected, but it has had some weight, and has been a

source of some weakness to Ministries, both from within and

without. This personal weakness is aggravated when a

Ministry is formed exclusively from a party which is in a

minority in the House, or when a Ministry is formed by a

fusion of various groups whose claims have to be weighed

against each other. From these causes the Commonwealth

Ministries have suffered from the exclusion of some of the

ablest of their supporters, whose counsel in Cabinet would

have added to their collective wisdom and whose voice in

debate would have been an accession of strength. As it i.s,

Ministries have been and are, frequently the objects of

criticism from the quarter from which criticism is always

most effective.

One cause of instabilit}', the advent of the Labour Party

as a " third party," has passed away, and with it the

strategic advantage of that po.sition. The Labour Party,

whether in office or in opposition, is almost the only factor
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in Australian political life which recalls some of the

conditions upon which Party Government depends—per-

manence, organization, discipline, and a common aim. In

the importance of tlie Party Caucus as compared with the

Parliamentary representatives in determining policy, the

Australian Labour Party presents features which contrast

sharply with the relations of Parliamentary leaders in

England to Party organizations there. On the other hand

the' , responsibility of office will tend to diminish the

dependence of the Parliamentary representatives on tlie

Caucus. But it is probably safe to say that if the

Australian Labour Party re-invigorates the Party system

in Australia it will also tend to modify that system.

Tlie federalism of Australia is the federalism of the

United States; her democracy is her own ; and the preva-

lence of the democratic principle is unopposed by anything

except the necessity for making a compromise with the

principle of State right.

The American Constitution was born in distrust. To

possess power was to abuse it ; therefore in devising the

organs of government the first object was less to secure

their co-operation than to ensure that each might be a

check upon the natural tendencies of the other. Large

States, where the central power was far off, were more

dangerous to liberty than small States, where popular con-

trol was more readily exerted, therefore central power was

to be no greater than was absolutely necessary for security

against external attack and internal dissension. And the

maxim " trust in the people " carried the Fathers of the

Constitution but a little way on the democratic road. Direct

participation by the people in the ordinary functions of

central government seemed equally impracticable and mis-

chievous. Tlie people could at most be choosers, and even

here they were to act at second-hand. There was to be a
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college of electors who should exercise a free jud^nent in

the choice of a President, the Senators were to be chosen

by the legislatures of the States. Thus the most important

offices in the union were to be filled without the pressure of

popular clamour. The Constitution was accepted not by

direct vote, but by State Conventions, and amendments

were to be approved either by the States Legislatures or

by States Conventions.

The Constitution of the Commonwealth of Australia bears

every mark of confidence in the capacity of the people to

undertake every function of government. In the constitu-

tion of the Parliament, in the relation of the Houses, and in

the amendment of the Constitution, the people plaj'^ a direct

part. There are no intermediaries in the formation of the

Senate ; the electors are the arbiters between the Houses

;

there are no Conventions of select men to approve altera-

tions of the Constitution. Tiie system governing the quali-

fications of members and electors is dictated by a desire to

rest those qualifications upon the widest possible basis.

The attempt to combine the federal and the democratic

principles in the constitution of the Senate will probably

be found to add one more to the failures to solve the problem

of the " Second Chamber." In the contests which preceded

the adoption of the Constitution, the Senate was denounced

as anti-democratic in the inecjuality of the individual which

was involved in the equality of States. It was justified in

the necessity for representing the States " as such," to

present a security for State rights and interests against the

zeal of party majorities. But the Senate has entirely failed

to represent tiie States as organized political connnunities,

it represents them merely as electoral districts. It is

doubtful, however, whether any constitution of the Senate

as a legislative chamber would have enabled it to perform

exactly these delicate functions which were involved in the
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representation of the States during the years of transition

in which the Commonwealth was taking over functions

from the States Governments, and in whicli there were

complicated relations to be adjusted. These functions were

essentially those of the deliberative council rather than of

the popular assembly, and it is not amiss to remember that

this was the original view of the Senate in the United

States, and remains the characteristic of the Bundesrath in

Germany. Moreover, the main problems were essentially

problems of finance, in which a Second Chamber is tradition-

ally restricted wherever Cabinet Government exists. It is

not surprising, then, that the exigencies of the situation

forced frequent conferences between the States Governments

and between the Commonwealth and the States Governments,

and that the Inter-state Conference, in one form or

another—for the mode of its constitution has been very

varied—has passed from an event to an institution, which

through its appointment of an " executive officer" simulates

the organization of a permanent body. The Conference

has indeed been denounced as " unconstitutional," but that

at some stage has been the condition of most things in

our evolutionary government. In the future it may be

pointed to as evidence of the political capacity of our

people to produce even out of a " rigid " Constitution the

conventional institutions demanded by practical needs.

In one notable matter the Australian Constitution differs

markedly from that of the United States. In America the

checks and balances devised by the Fathers of the Consti-

tution, were deemed an insufficient restraint of power and

were immediately supplemented by a comprehensive Bill of

Rights, which placed the liberties of the citizen under the

protection of the Constitution and secured them against

any attack by the Federal Government. More remarkable

still, in a federal constitution, there were a few provisions
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protecting the riglits of the citizens of the States against

their own State Government. It need hardly be said that

tliis spirit of distrust has grown ; that the States Constitu-

tions put many and varied rights of the citizen beyond the

reacli of the legislature, and that the amendments of the

Federal Constitution which followed the War of Secession

afford further security to individual right. From the Austra-

lian Constitution such guarantees of individual right are con-

spicuously absent. When the Constitution left the Adelaide

Convention it provided that no State should make any law

prohibiting the free exercise of any religion (sec. 109

—

Adelaide Draft) and that a State should not deny to any

person within its jurisdiction the equal protection of its

laws (sec. 40). These provisions however disappeared and

with hardly an exception all restraints imposed by the

Constitution upon Commonwealth Parliament or State may
be referred to federal needs.

Sec. 116, forbidding the Commonwealth Parliament to

make laws touching religion, is an exception and a singular

one, which finds a hardly sufficient explanation in the fears

excited by the words in the preamble " humbly relying on

the blessing of- Almighty God." Again, sec. 123 departs

from the customary policy of treating the Parliament of a

State as possessing all the powers of the State, by requiring

that alterations of the limits of a State shall be approved

by the electors thereof. Sec. 51 (1) has received from the

majority of the High Court, an interpretation which pre-

vents discrimination, not merely as between States but

as between localities in the same State.^

When it was found in the Convention that the section

prescribing uniformity of Commonwealth taxation might be

read to protect individuals or classes against discrimination

care was taken to substitute words of geographical descrip-

1 The King v. Barger, (1908) 6 C.L.R, 41. See ante, p. 517.
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tion. The great underlying principle is that the rights of

individuals are sufficiently secured by ensuring as far as

possible to each a share, and an equal share, in political power.

Passing from the organization of government to the dis-

tribution of functions, we find that in the number and

character of the matters assigned to the Federal Parliament

the Australian Constitution follows the Dominion of Canada

rather than the United States. The fatliers of the American

Constitution, Mr. Brj'ce says, " had no wisli to produce

uniformity amongst the States in government or institutions

and little care to protect the citizens against abuses of State

power. Their chief aim was to secure the National Govern-

ment against encroachments on the part of the States and

to prevent causes of quarrel both between the central and

State authorities and between the several States."^ But in

the 19th century distance was constantly shrinking, and

divergence of laws and institutions in two great countries

whose inhabitants have perpetual intercourse is to-day

vastly more inconvenient than the divergences of custom in

neighboring localities a few centuries ago. The century

saw the growth of a whole body of law for the settlement

of the conflict of laws and jurisdictions, but it is obviously

simpler and more convenient to go to the root of the matter

and establish an uniform law under a central government.

Hence the great national states which the political move-

ments of the century called into existence made " the law
"

to a great extent a national law. In Germany, there is a

high degree of legal centralization ; the legislative power of

the Empire extends over the whole domain of ordinary civil

and criminal law, and this power has recentl}^ given an

uniform code of laws for the empire. Canada was quite

alive to the defects of the United States sj'stem in respect

to the criminal and private law, and accordingly vested in

*Bryce, American Gommomcealth, vol. i., p. 423.
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the Dominion Parliament power over criminal law and pro-

cedure, over the laws of marriage and divorce and over a

large part of commercial law.

Neither Canada nor Australia has adopted the legal cen-

tralization of Germany, save in the provision of a supreme

appellate tribunal. But it is just in the sphere of the

ordinary civil and criminal law that uniformity throughout

Australia would be most desirable, and where there are few

differences which require special local treatment. The

subject seems eminently one for the central authority.

There would, indeed, be some difficulty in expressing the

grant in terms which would be readily interpreted by

English lawyers. The German is familiar with the scope

and limitations of " blirgerliches Recht " and " Strafreqht,"

the Frenchman, with " droit civil " and " droit penal." " Civil

law " suggests the " peculiar law " of " peculiar Courts and

jurisdictions," though Mr. Jenks has recently done some-

thing to give it a new currency by his Digest of English

Civil Law. But everything that belongs to the recogni-

tion of a formal distinction between private law and public

law is foreign to the English lawyer in spite of the terms of

the Act of Union with Scotland. Still, Canada does not

seem to have found especial difficulty in assigning definite

limits to the " criminal law " (British North America Act

(1867, sea. 91 (27) ) ; and a way may be found for completing

that uniformity of the ordinary law of man and man which

the prevalence of the common law secures in general

throughout Australia. Subject, as are most rules in the

art of government, to many exceptions, it may be said that

where the law operates directly upon the conduct of the

citizen and is enforced solely or mainly through proceedings

in the Courts, it may most fitly be dealt with by a central

Legislature. Where, on the other hand, the matter is one in

which administration is the predominant activity of gov-
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ernment, there must be some power of adaptation to local

conditions. Australia possesses much political talent, both

political and official, but it is hardly capable o£ administer-

ing efficiently for a whole Continent, or of laying down the

varj'ing conditions of that administration through all the

parts of Australia. In a federal system of government

tho.se matters in which the administrative predominates

over the legislative element find their appropriate place in

the State or Provincial Government.

Mr. Bryce has pointed out that local self-government and

federalism are distinct, and that it is perfectly possible to

have a very high degree of centralization in a federal

community.^ Australia is a signal illustration of this truth.

Notwithstanding the extensive powers of the Common-

wealth Government, the States are capable of exercising

most of the powers of .sovereignty, and these extensive

powers are exercisable over vast areas inhabited in some

cases by over a million of people, and capable in all cases-

of sustaining a population vastly greater. As Mr. Bryce

observes, the sort of local interest which local self-govern-

ment evokes, and the sort of control which a township can

exercise is quite a different thing from the interest men

feel in the affairs of a large body like a State and the

control exercisable over the affairs of a community with a

million of people. In the Colonies of Australia such local

government as there was, was established by the central

authority and existed as a highl}- artificial and not very

robust product. In addition to undertaking many of the

functions which elsewhere belong to local governments, the

central government also concerned itself with works which

in other lands fall to private hands. Thus there existed all

the conditions of a highly centralized government, and the

mere transfer of some of the functions of the several States

* Bryce, ATnerican Commonwecdth, vol. i., p. 466.
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to a single authority is, of course, not a step towards

decentralization. For some time the States of Australia

must be classed with centralized governments.

One undoubted difficult}^ which faced the advocates for

federation was the fact that it was not possible to appeal

to the classes who ordinarily take the most continuous and

active interest in Australian politics, by any direct prospect

of progressive measures of social and industrial reform

from a Federal Government, and the inclusion of " invalid

and old-age pensions," and " conciliation and arbitration for

the prevention and settlement of industrial disputes extend-

iny beyond the limits of any one State," did not at the

time assume at all the importance which these matters have

since attained in Commonwealth politics. The fact that

the States retain the powers upon which experimental

legislation is generally based, while the constitution of the

States Governments is less favourable than that of the

Commonwealth Government to undertaking experiments,

has led to the exercise of some ingenuity in applying

" extensive interpretation" to Commonwealth powers, and a

reliance on " incidental" powers which a number of adverse

decisions in the High Court have probably now discouraged.

In two matters of importance the arrangements of the

Constitution have disclosed defects. The policy of the

" new protection" demands that some security should be

provided by law that the workers in protected industries

shall share directly in the " benefits" or the " spoils" of fiscal

policy—that protection should be conditional on the observ-

ance of approved labour conditions. The attempt to

establish this by means of remissible excises, and its failure

have been considered.^ The other defect is the consequence

of the establishment of Inter-State free trade, which renders

State industrial legislation hazardous by reason of the

^Ante, pp. 511 et seq.
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opening of the markets to goods produced in other States

under less onerous conditions. The agreement between the

Commonwealth and the States Governments in August,

1909, is intended to cover both defects.^ It affirms the

importance of each State establishing tribunals for regulat-

ing the conditions of labour uniform as far as practicable in

jurisdiction and powers. This, in the main, is a call to the

State of Tasmania to make some provision of the kind which

is already made in the other States. It then proceeds to

devise a scheme whereby, when conditions existing in one

State lead to a competition which is unfair, the matter

should be adjusted by Commonwealth authority; and pro-

vides that " when the Court of a State determines on the

complaint of an industrial tribunal that («) injury is caused

to an industry carried on within that State ; (6) such

injury is caused by competition of persons engaged in the

same industry in another adjoining State or States ; (c)

such injury is caused solely by the conditions of labour

under which employes in the competing industry work
;

(d) such conditions, whilst making allowaJnces for local

circumstances, are unfair to the complaining State
;

(e) the

industrial tribunals of the States concerned have failed,

either jointly or by separate action, to alter the conditions

of labour which caused such injury : such Court may order

that the conditions which are the cause of the unfair com-

petition shall be referred to a Commonwealth tribunal for

adjustment." To give eifect to this agreement, the States

Parliaments are to avail themselves of the power infer-

entially conferred upon them by sec. 51 (xxxvii.) to refer

matters to the Commonwealth Parliament, and as already

stated, the Inter-State Commission Bill introduced in the

latter part of the session of 1909 gave power to the Com-

mission to determine the matter referred to it (clause 43).

^Commonwealth Parliamtntary Papers, 1909, No. 50.
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The Bill was, however, amongst the measures abandoned by

the close of the session. The operation of the scheme,

should it be enacted, depends, of course, upon the State

Parliaments passing the necessary Acts of reference, and in

some of the States Parliaments, Bills for the purpose were

introduced before the close of 1909.

Tliis incident suggests a possible function of the Inter-

State Conference in the future. Sec. 51 (xxxvii.) provides

a means whereby the Commonwealth powers may be aug-

mented without any alteration of the Constitution, and the

Conference is a natural and proper body for determining

upon common action in the exercise of the power of refer-

ence in cases which experience has proved to be suitable for

control by the Commonwealth, Whether the power will

be extensively availed o£ will depend principally upon the

establishment and maintenance of a good understanding

between the Commonwealth and State authorities.

It is the experience of federal government in the United

States, in Germany and in Switzerland, that the national

government tends to grow in power as compared with the

State governments. In the United States, the development

has been by way of judicial construction, rather than by

formal amendment, a construction given under a deep

responsibility which came from the knowledge that the

decisions of the Court were, in face of the difficulty of

amending the Constitution, for all practical purposes final.

Combining, in Marshall's phrase, the lawyer's rigour with

the statesman's breadth of view, the Supreme Court for

more than a century has had to reconcile the needs of

national strength with the claims of provincial autonomy

and of individual right. For long the steady course of

judicial interpretation not only satisfied the American spirit,

but shared the veneration which belonged to the Constitu-

tion itself. There are indications that tliis satisfaction is
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passing away before the needs created by the expansion of

the scale of business operations, which have no regard to

artificial State boundaries, and j-et may not be " commerce

among the several States."' In America, too, as elsewhere,

the citadel of natural rights has been stormed, and the

securities demanded by the citizen of the eighteenth century,

against the impairment of his liberties are likely to be more

and more regarded in the twentieth century as hindrances

to social welfare. In these circumstances, the difiiculty of

altering the Constitution gives cause for anxiety, and not

least to those v\dio fear that the demand for a new interpre-

tation may lead the Courts to interpret opinion rather

than law.

In Australia, judicial construction has been important

mainlj'' as guarding the federal pact against invasion,

whether by Commonwealth or State. It may probably be

assumed that the principles of the immunity of instrument-

alities, and of the consideration which attaches to the

reserved powers of the States in determining the extent of

federal powers, are finally established. But the dissentient

Justices (Isaacs and Higgins JJ.) have intimated from the

Bench^ that, sitting in the Full Court, they consider the

latter principle as open to re-consideration at any time. It

is, therefore, possible that a change in the constitution of

the Bench might lead to revolutionary changes in the

intei'pretation of the law, which would give an impulse to

federal action exceeding anything which has been seen in

the United States. The High Court has not declared itself

to be bound by its own decisions, and has, guardedly

indeed, admitted that there may be cases in which the

Court ought to review a previous decision. The passage

^During the argument in Hiiddart Parker v. Moorhead, (1909) 15 A.L.R.

241. Tlie observations referred to are not reported.

I
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from the judgment of the Chief Justice^ is especially

worthy of note, because the opinion was delivered before

the indication of the sharp differences of opinion disclosed

in The King v. Barger :
- " There must be some finality in

the decisions of this Court, especially on constitutional

questions, unless the decision in any particular case is to

depend upon the accidental constitution of the Bench in

that case. There may be cases in which the Court ought

to review a previous decision, but a mere change in the

constitution of the Bench ought not to be regarded as a

sufficient reason for doing so. The danger of such a doc-

trine has been the subject of much comment in the United

States. In the present case, the only reason which we can

admit for reviewing the previous decision of this Court is

the fact that the Judicial Committee in the case of Webb v.

Outtrim disagreed with it."

"^Baxter V. Commissioneis of Taxation {N.S.W.), (1907) 4 C.L.R. , at

p. 1,120.

^6 C.L.R. 41.
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APPENDIX.
A.

(1)

Commonwealth of Australia

Constitution Act.

63 & 64 VICT. CHAPTER 12. a.d. looo.

An Act to constitute the Commonwealth of Australia.

[9th July, 1900.]

Whereas tjiepgogje of New South Wales, Victoria, South

AustraHa, Queensland, and Tasmania, humbly relying on

the blessing of Almighty God, have agreed to unite in one

indissoluble Federal Commonwealth under the Crown of the

United Kingdom of Great Britain and Ireland, and under

the Constitution hereby established : And whereas it is

expedient to provide for the admission into the Common-

wealtli of other Australasian Colonies and possessions of

the Queen : Be it therefore enacted by the Queen's Most

Excellent Majesty, by and with the advice and consent of

the Lords Spiritual and Temporal, and Commons, in this

present Parliament assembled, and by the authority ot the

same, as follows :

—

I. This Act may be cited as the Commonwealth of Aus- short title,

tratia Constitution Act.

ir. The provisions of this Act referring to the Queen Act to extend to
the yueen'8

shall extend to Her Majesty's Heirs and Successors in the suocesuore.

Sovereignty of the United Kingdom.
Kr
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Proclamation o HI. It sliall be lawful fop the Queci), with the advice of
Coniiuonwealth

the Privy Council, to declare by Proclamation that, on and

after a daj' therein appointed, not being later than one

year after the passing of this Act, the^^eople of New South

Wales, Victoria, South Australia, Queensland, and Tas-

mania, and also, if Her Majesty is satisfied that the people

of Western Australia have agreed thereto, of Western Aus-

tralia, shall be united in a Federal Commonwealth under

the name of the Commonwealth of A.ustralia. But the

Queen may, at any time after the Proclamation, appoint a

Governor-General for the Commonwealth (76).

Commencemeni IV. The Commonwealth shall be established ^76), and the

Constitution of the Commonwealth shall take effect, on and

after the day so appointed. But the Parliaments of the

several Colonies may at any time after the passing of this

Act make any such laws, to come into operation on the day

so appointed, as they might have made if the Constitution

had taken eflFect at the passing of this Act.

Operation of V. This Act, and all laws made by the Parliament of the
the Constitution i/^ •• inii-i-
and laws. Commonwealth under the Constitution, shall be binding on

the Courts, Judges, and people of every State, and of every

part of the Commonwealth (67) (212) (242), notwithstanding

anything in the laws of any State (407) ; and the laws of

the Commonwealth shall be in force on all British ships, the

Queen's ships of war excepted, whose first port of clearance

and whose port of destination are in the Commonwealth

(74) (80) (261) (281).

Deflnitions. ^I- " The Commonwealth " (73) shall mean the Common-

wealth of Australia as established under this Act.

" The States " shall mean such of the Colonies of New

South Wales, New Zealand, Queensland, Tasmania, Victoria,

Western Australia, and South Australia, including the

Northern Territory of South Australia, as for the time being

are parts of the Commonwealth, and such Colonies or Ter-

ritories as may be admitted into or established by the Com

4
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monwealth as States ; and each of such parts of the Common-

wealth shall be called " a State."

" Original States " shall mean such States as are parts of

the Commonwealth at its establishment.

VII. The Federal Council of Australasia Act, 1 885, (76) is Repeal of
' ' \ / Federal Couoal

hereby repealed, but so as not to affect any laws passed by ^<=^-

the Federal Council of Australasia and in force at the c. co.

establishment of the Commonwealth.

Any such law may be repealed as to any State by the

Parliament of the Commonwealth, or as to any Colony not

being a State by the Parliament thereof.

VIII. After the passing of this Act the Colonial Application of^ '^ Colonial

Boundaries Act, 189."), (76) shall not apply to any Colony Boundaries Act.

which becomes a State of the Commonwealth ; but the c. 34.

Commonwealtli shall be taken to be a self-governing Colony

for the purposes of that Act (595).

IX. The Constitution (77) of the Commonwealth shall Constitution,

be as follows :

—

THE CONSTITUTIOK

Tliis Constitution is divided as follows :

Chapter I.—The Parliament

:

Part I.—General

:

Part II.—The Senate :

Part III.—The House of Representatives :

Part IV.—Both Houses of the Parliament

:

Part V.—Powers of the Parliament

:

Chapter II.—The Executive Government:^

Chapter III.—The Judicature :

Chapter IV.—Finance and Trade :

Chapter V.—The States :

Chapter VI.—New States :

Chapter VII.—Miscellaneous :

Chapter VI IT.—Alteration of the Constitution.

The Schedule.
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ClIMTKR I.

The I'ARLIAMK.NT.

Part I.

Genkral.

Legislative
power.

Governor-
General.

Salary of

Governor-
General.

Provisions
relating' to
Governor-
General.

Sessions of

Parliament.

Prorogation and
dissolution.

CHAPTER I.

THE PARLIAMENT.

Part I.

—

Gkneral.

1. Tlie legislative power of the Commonwealth shall be

vested in a Federal Parliament (105), which shall consist of

the Queen, a Senate, and a House of Representatives, and

which is hereinafter called " The Parliament," or " Tlie

Parliament of the Commonwealth."

2. A Governor-General appointed by tlie Queen shall be

Her Majesty's representative in the Commonwealtli, and

shall have and may exercise in the Commonwealth during

the Queen's pleasure, but subject to this Constitution, such

powers and functions of the Queen as Her Majesty may be

pleased to assign to him (86) (107) (159 et seq.) (299) (346).

3. There shall be payable to the Queen out of the Con-

solidated Revenue Fund of the Commonwealth, for the

salary of the Governor-General, an annual sum which, until

the Parliament otherwise provides, shall be Ten Thousand

Pounds.

The salary of a Governor-General shall not be altered

during his continuance in office (160) (526).

4. The provisions of this Constitution relating to the

Governor-General extend and apply to the Governor-General

for the time being, or such person as the Queen may appoint

to administer the Government of the Commonwealth ; but

no such person shall be entitled to receive any salary from

the Commonwealth in respect of any other office during his

administration of the Government of the Commonwealth

(70) (160).

5. The Governor-General may appoint such times for

holding the sessions of the Parliament as he thinks fit, and

may also from time to time, by Proclamation or otherwise,

prorogue the Parliament, and may in like manner dissolve

the House of Representatives.
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After any general election the Parliament shall be sum- Summoning
•' " Parliament.

nioiied to meet not later than thirty days after the day

appointed for the return of the writs.

The Parliament shall be summoned to meet not later than P'irst session,

six months after the establishment of the Commonwealth.

6. There shall be a session of tlie Parliament once at Yearly session of
Parliament.

least in every year, so that twelve months shall not intervene

between the last sitting of the Parliament in one session

and its first sitting in the next session.

Part IF.

—

The Senate. partii.

Tub Sbnatk.

7. The Senate shall be composed of senators for each The Senate.

State, directly chosen by the people (113) of the State, voting,

until the Parliament otherwise provides, as one electorate.

But until the Parliament of the Commonwealth otherwise

provides, the Parliament of the State of Queensland, if

that State be an Original State, may make laws dividing

the State into divisions and determining the number of

senators to be chosen for each division, and in the absence

of such provision the State shall be one electorate.

Until the Parliament otherwise provides there shall be

six senators for each Original State. The Parliament may

make laws increasing or diminishing the number of senators

for each State, but so that equal representation of the

several Original States shall be maintained and that no

Original State shall have less than six senators (111).

The senators shall be chosen for a term of six years, and

the names of the senators chosen for each State shall be

certified by the Governor to the Governor-General.

8. The qualification of electors of senators shall be in t^uaiiflcaiion of

electors.

each Sttite that wliich is prescribed by this Constitution, or

by the Parliament, as the qualification for electors of mem-

bers of the House of Representatives ; but in the choosing

of senators each elector shall vote only once (1 13) (124).
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9. The Parliament of the Commonwealth may make laws

prescribing the method of choosing senators, but so that the

method shall be uniform (115) for all the States. Subject to

any such law, the Parliament of each State may make laws

prescribing the method of choosing the senators for that

State.

The Parliament of a State may make laws for deter-

mining the times and places of elections of senators for the

State.

10. Until the Parliament otherwise provides, but subject

to this Constitution, the laws in force in each State, for the

time being, relating to elections for the more numerous House

of the Parliament of the State shall, as nearly as practic-

able, apply to elections of senators for the State (116).

11. The Senate may proceed to the despatch of business,

notwithstanding the failure of any State to provide for its

representation in the Senate.

12. The Governor of any State may cause writs to be

issued for elections of senators for the State. In case of

the dissolution of the Senate the writs shall be issued within

ten days from the proclamation of such dissolution (116)

(404) (439).

13. As soon as may be after the Senate first meets, and

after each first meeting of the Senate following a dissolu-

tion thereof, the Senate shall divide the senators chosen

for each State into two classes, as nearly equal in number

as practicable ; and the places of the senators of the first

three years

c.A 19()C, sec. 2. class sli^ll become vacant at the expiration of thh thii d j/uuti ',

and the places of those of the second class at the expiration

six years
c.A. 1906, sec. 2. of tho oimih ^oar, from the beginning of their term of ser-

vice ; and afterwards the places of senators shall become

vacant at the expiration of six years from the beginning

of their term of service.

Failure to

choose senators.

Issue of writs.

Rotation of

senators.
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The election to fill vacant places shall be made in; the

within one year before

ycCTt* a i the eeBpir>aiio tt 0/ whioii the places are to become c.a. 1906, sec. 2

vacant.

For the purposes of this section the term of service of a

July
senator shall be taken to begin on the first day of Jmtuaf t/

C.A. looe.seo. 2.

following the day of his election, e.xcept in the cases of the

first election and of the election next after any dissolution

of the Senate, when it shall be taken to begin on the fir.st

July
day of Jy t nnart/ preceding the day of his election (113). C.A. looe.sec. 2.

14. Whenever the number of senators for a State is Further
provision for

increased or diminished, the Parliament of the Common- ""of^t'O"-

wealth may make such provision for the vacating of the

places of senators for the State as it deems necessary to

maintain regularity in the rotation (113).

15. If the place of a senator becomes vacant before the Casual
vacancies.

expiration of his term of service, the Houses of Parlia-

ment of the State for which he was chosen shall, sitting

and voting together, choose a person to hold the place until

the expiration of the term, or until the election of a successor

as hereinafter provided, whichever first happens. But if

the Houses of Parliament of the State are not in session at

the time when the vacancy is notified, the Governor of the

State, with the advice of the Executive Council thereof,

may appoint a person to hold the place until the expiration

of fourteen days after the beginning of the next session of

the Parliament of the State, or until the election of a

successor, whichever first happens (114) (156).

At the next general election of members of the House of

Representatives, or at the next election of senators for the

State, whichever first happens, a successor shall, if the term

has not then expired, be chosen to hold the place from the

date of his election until the expiration of the term.
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Qualifications
senator.

Election of

President.

Absence of

President.

Resi^rnation of

senator.

Vacancy by
absence.

Vacancy to be
notified.

Quorum.

The name of any senator so chosen or appointed shall be

certified by the Governor of the State to the Governor-

General.

of 16. The qualifications of a senator shall be the same

as those of a member of the House of Representatives

(113) (127).

17. The Senate shall, before proceeding to the despatch

of any other business, choose a senator to ba the President

of the Senate; and as often as the" office of President

becomes vacant the Senate shall again choose a senator to

be the President.

The President shall cease to hold his office if he ceases to

be a senator. He may be removed from office by a vote of

the Senate, or he may resign his office or his seat by writing

addressed to the Governor-General (116).

18. Before or during any absence of the President, the

Senate may choose a senator to perform his duties in his

absence.

19. A senator may, by writing addressed to the President,

or to the Governor-General if there is no President or if

the President is absent from the Commonwealth, resign his

place, which thereupon shall become vacant (116).

20. The place of a senator shall become vacant if for two

consecutive months of any session of the Parliament he, with-

out the permission of the Senate, fails to attend the Senate.

9j1 Whenever a vacancy happens in the Senate, the

President, or if there is no President, or if the President is

absent from the Commonwealth the Governor-General,

shall notify the same to the Governor of the State in the

representation of which the vacancy has happened (114).

22. Until the Parliament otherwise provides, the presence

of at least one third of the whole number of the senators

shall be necessary to constitute a meeting of the Senate f«jr

the exercise of its powers (112).
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23. Questions arising in the Senate shall be determined Voting in

_

®
Senate.

by a majority of votes (112), and each senator shall have one

vote. Tbe President shall in all cases be entitled to a vote
;

and when the votes are equal the question shall pass in the

negative (116).

Part III.

—

The House of Representatives. part hi.

HOUSR OF
RkPRRSKV'

24. The House of Representatives shall be composed of tativks!

members directly chosen bv the people of the Commonwealth Constitution of
•' . r r House of

(117), and the number of such members shall be, as nearly as Representatives.

practicable, twice the number of the senators.

The number of members chosen in the several States

shall be in proportion to the respective numbers of their

people, and shall, until the Parliament otherwise provides, be

determined, whenever necessary, in the following manner:

—

i. A quota shall be ascertained by dividing the number

of the people of tlie Commonwealth, as shown by

the latest statistics of the Commonwealth, by

twice the number of the senators :

ii. The number of members to be chosen in each State

shall be determined by dividing the number of

the people of the State, as shown by the latest

statistics of the Commonwealth, by tiie quota

;

and if on such division there is a remainder

greater than one-half of the quota, one more

member shall be chosen in the State.

But notwithstanding anything in this section, five mem-

bers at least shall be chosen in each Original State (118).

25. For the purposes of the last section, if by the law of Provision as to

any State all persons of any race are disqualified from disqualified
from voting,

voting at elections for the more numerous House of the

Parliament of the State, then, in reckoning the number of

the people of the State or of the Commonwealth, persons of

that race resident in that State shall not be counted (1 18).
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Representatives 26. Notwithstaiidiiis: anything in section twenty-four,
in tirst Parlia- o J o

^
J »

nient. the number of members to be chosen in each State at the

first election shall be as follows (119) :

—

Alteration of

number of

members.

duration of

House of

Representatives.

Electoral
divisions.

New South Wales

Victoria

Queensland ...

South Australia

Tasmania

twenty-three

;

twenty
;

eight

;

six
;

five

;

Provided that if Western Australia is an Original State,

the numbers shall be as follows :

—

New South Wales twenty-six;

Victoria . . . twenty-three
;

Queensland ... ... nine;

South Australia ... seven;

Western Australia five

;

Tasmania five.

ifinn tlip T-*nrliji nipnf.

make l%ws for increasing or diminishing the number of the

members of the House of Representatives (120).

28. Every House of Representatives shall continue for

three years (122) from the first meeting of the House, and

no longer, but may be sooner dissolved by the Governor-

General.

29. Until the Parliament of the Commonwealth other-

wise provides, the Parliament of any State may make laws

for determining the divisions in each State for which

members of the House of Representatives may be chosen,

and the number of members to be chosen for each division.

A division shall not be formed out of parts of different

States.

In the absence of other provision, each State shall be

one electorate (120).
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30. Until the Parliament otherwise provides, the qualifi- Qualification of
' *

electors.

cation of electors of members of the House of Repre-

sentatives shall be in each State that whicli is prescribed

by the law of the State as the qualification of electors of

the more numerous House of Parliament of the State ; but

in the choosing of members each elector shall vot*{ only

once (124).

31. Until the Parliament otherwise provides, but subject Application of

Stale laws.

to this Constitution, the laws in force in each State for the

time being relating to elections for the more numerous

House of the Parliament of the State shall, as nearly as

practicable, apply to elections in the State of members of

the House of Representatives.

32. The Governor-General in Council may cause writs to Writs for

Ifeneral election.

be issued for general elections of members of the House of

Representatives.

After the first general election, the writs shall be issued

within ten days from the expiry of a House of Repre-

sentatives or from the proclamation of a dissolution thereof.

33. Whenever a vacancy happens in the House of writs for

,

'
vacancies.

Representatives, the Speaker shall issue his writ for the

election of a new member, or if there is no Speaker or if he

is absent from the Commonwealth the Governor-General in

Council may issue the writ.

34. Until the Parliament otherwise provides, the quali- Qualifications of

,
iiieniliers.

fications of a member of the House of Representatives shall

be as follows :

—

i. He must be of the full age of twenty-one years, and

must be an elector entitle<l to vote at the election

of members of th.e House of Representatives, or a

person qualified to become such elector, and must

have been for three years at the least a resident

within the limits of the Commonwealth as existing

at the time when he is chosen :
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Election of

Speaker.

II. He must be a subject of the Queen, either natural-

born or for at least five years naturalized under a

law of the United Kingdom, or of a Colony which

has become or becomes a State, or of the Common-

wealth, or of a State (127).

35. The House of Representatives shall, before proceed-

ing to the despatch of any other business, choose a member

to be the Speaker of the House, and as often as the office

of Speaker becomes vacant the House shall again choose a

member to be the Speaker.

The Speaker shall cease to hold his office if he ceases to be

a member. He may be removed from office by a vote of the

House, or he may resign his office or his seat by writing

addressed to the Governor-General (123).

36. Before or during any absence of the Speaker, the

House of Representatives may choose a member to perform

his duties in his absence.

37. A member may by writing addressed to the Speaker,

or to the Governor-General if there is no Speaker or if the

Speaker is absent from the Commonwealth, resign his place,

which thereupon shall become vacant (123).

38. The place of a member shall become vacant if for two

consecutive montlis of an}' session of the Parliament he,

without the permission of the House, fails to attend the

House (123).

39. Until the Parliament otherwise provides, the presence

of at least one-third of the whole number of the members

of the House of Representatives shall be necessary to con-

stitute a meeting of the House for the exercise of its powers

(122).

Votiiiu; in iO. Questions arising in the House of Representatives
House of ....

1 1 1.
Representatives, shall be determined by a majority of votes other than that

of the Speaker. The Speaker shall not vote unless the num-

bers are equal, and then he shall have a casting vote (124).

Absence of

Speaker.

Resignation of

member.

Vacancy bj-

absence.

Quorum.
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Part IV.

—

Both Houses of the Parliament. partiv.

Both HorsBS of

a. No adult person who has or acquires a right to vote —
Rijrht of electors

at elections for the niore numerous House of the Parliament of states,

of a State, shall, while the right continues, be prevented by

any law of the Commonwealth from voting at elections for

either House of the Parliament of the Commonwealth (124)

(126).

42. Every senator and every member of the House of oath or
attiruiation of

Representatives shall before taking his seat make and aiiejciance.

subscribe before the Governor-General, or some person

authorized by him, an oath or affirmation of allegiance in

the form set forth in the Schedule to this Constitution.

43. A member of either House of the Parliament shall Member of one

be incapable of being chosen or of sitting as a member of tor other,

the other House (127).

44. Any person who— Disqualification.

I. Is under any acknowledgment of allegiance, obed-

ience, or adherence to a foreign power, or is a

subject or a citizen or entitled to the rights or

privileges of a subject or a citizen of a foreign

power : or

II. Is attainted of treason, or has been convicted and

is under sentence, or subject to be sentenced, for

any offence punishable under the law of the Com-

monwealth or of a State by imprisonment for one

year or longer : or

III. Is an undischarged bankrupt or insolvent : or

IV. Holds any office of profit under the Crown, or any

pension payable during the pleasure of the Crown

out of any of the revenues of the Commonwealth :

or

v. Has any direct or indirect pecuniary interest in any

agreement with the public service of the Common-

wealth otherwise than as a member and in com-
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Vacancy on
happening of

disqualification.

Penalty for

sittinsr when
disi{Ualifie<).

Disputed
elections.

moil with the other membei'S of an incorporated

company consisting of more than twenty-five

persons

:

.shall be incapable of being chosen or of sitting as a .senator

or a member of tlie House of Representatives.

But sub-section iv. does not apply to the otKce of any of

the Queen's Ministers of State for the Commonwealth, or of

any of the Queen's Ministers for a State, or to the receipt

of pay, half-pay, or a pension by any person as an officer or

member of tlie Queen's nav}-^ or army, or to the receipt of

pay as an officer or member ot the naval or military forces

of the Commonwealth by any person whose services are not

wholly employed by the Commonwealth (116) (128) (168).

45. If a senator or member of the House of Representa-

tives

—

I. Becomes subject to any of the disabilities men-

tioned in the last preceding section : or

II. Take? the benefit, whether by assignment, com-

position, or otherwise, of any law relating to bank-

rupt or insolvent debtors : or

III. Directly or indirectl}' takes or agrees to take any

fee or honorarium for services rendered to the

Commonwealth, or for services rendered in the

Parliament to any person or State :

his place shall thereupon become vacant (116) (128).

46. Until the Parliament otherwise provides, any peison

declared by this Constitution to be incapable of sitting as a

senator or as a member of the House of Representatives

shall, for every day on which he so sits, be liable to pay the

sum of One hundred pounds to any person who sues for it

in any court of competent jurisdiction (128).

47. Until the Parliament otherwise provides, any que.s-

tion respecting the qualification of a senator or of a member

of the House of Representatives, or respecting a vacancy in
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either House of the Parliament, and any question of a dis-

puted election to either House, shall be determined by the

House in which the question arises (136) (316).

48. Until the Parliament otherwise provides, each senator Allowance to
members.

and each member of the House of Representatives shall

receive an allowance of Four hundred pounds a year, to be

reckoned from the day on which he takes his seat (138) (526).

49. The powers, privileges, and immunities of the Senate Priviiezes &c. of

and of the House of Representatives, and of the members

and the committees of each House, shall be such as are

declared by the Parliament, and until declared shall be

those of the Commons House of Parliament of the United

Kingdom, and of its members and committees, at the estab-

lishment of the Commonwealth (138a) (316).

80. Each House of the Parliament may make rules and Rules and

, . ,
orders.

orders with respect to

—

I. The mode in which its powers, privileges, and

immunities may be exercised and upheld :

II. The order and conduct of its business and proceed-

ings either separately or jointly with the other

House (138b).

Part V.

—

Powers op the Parliament. i.^rx v.

Powers or tuk

51. The Parliament shall, subject to this Constitution, I'akmamknt.

have power to make laws for the peace, order, and good •'«-'Ki»ii»tive
^ x^ » ' o ()Ov\'er8 01 the

government of the Commonwealth with respect to

—

Parliament.

I. Trade and commerce with other countries, and

among the States (467) (505) (549 el seq.) {bll

et seq.) :

11. Taxation (505 et aeq.) ; but so as not to discriminate

between States or parts of States (283) (444)

(516 et aeq.) :

111. Bounties on the production or export of goods, but

so that such bounties shall be uniform throughout

the Commonwealth (283) (244)

:
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IV. Borrowing money on the public credit of the Com-

monwealth (525)

:

V. Postal, telegraphic, telephonic, and other like ser-

vices (448)

:

VI. The naval and military defence of the Common-

wealth and of the several States, and the control

of the forces to execute and maintain the laws of

the Commonwealth (329) (448) :

VII. Light-houses, light-ships, beacons and buoys (449) ;

VIII. Astronomicaland meteorological observations (450)

:

IX. Quarantine (449)

:

X. Fisheries in Australian waters beyond territorial

limits (462) :

XI. Census and statistics (450)

:

XII. Currency, coinage, and legal tender (449) :

XIII. Banking, other than State banking ; also State

banking extending beyond the limits of the State

concerned, the incorporation of banks, and the

issue of paper money (469) :

XIV. Insurance, other than State insurance ; aLso State

insurance extending beyond the limits of the

State concerned (469) :

XV. Weights and measures (450)

:

XVI. Bills of exchange and promissory notes (473) ;

XVII. Bankruptcy and insolvency (473) :

xviii. Copyrights, patents of inventions and designs, and

trade marks (459) :

XIX. Naturalization and aliens (462) :

XX. Foreign corporations, and trading or financial

corporations formed within the limits of the Com-

monwealth (469) :

XXI. Marriage (474) :
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XXII. JDivorce and matrimonial causes ; and in relation

thereto, parental rights, and the custody and

guardianship of infants (474) :

XXIII, Invalid and old-age pensions (458) :

XXIV. The service and execution throughout the Com-

monwealth of the civil and criminal process and

the judgments of the courts of the States (478)

:

XXV. The recognition throughout the Commonwealth

of the laws, the public acts and records, and the

judicial proceedings of the States (478)

:

XXVI. The people of any race, other than the aboriginal

race in any State, for whom it is deemed necessary

to make special laws (463) :

XXVII. Immigration and emigration (465)

:

XXVIII. The influx of criminals (467)

:

XXIX. External afiViirs (349) (460) :

XXX. The relations of the Commonwealth with the

islands of tlie Pacitic (467)

:

XXXI. The acquisition of property on just terms from

any State or person for any purpose in respect of

which the Parliament has power to make laws

(289) (487) (581) :

XXXII. The control of railways with respect to transport

for the naval and military purposes of the Com-

monwealth (448) (578)

:

XXXIII. The acquisition, with the consent of a State, of any

railways of the State on terms arranged between

the Commonwealth and the State (485) (578)

:

xxxiv. Railway construction and extension in any State

with the consent of that State (485) (578) :

XXXV. Conciliation and arbitration for the prevention

and settlement of industrial disputes extending

beyond the limits of any one State (451) (580) :
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XXXVI. Matters in respect of which this Constitution

makes provision until the Parliament otherwise

provides (488) :

xxxvii. Matters referred to the Parliament of the Com-

monwealth by the Parliament or Parliaments of

any State or States, but so that tlie law shall

extend only to States by whose Parliaments the

matter is referred, or which afterwards adopt the

law (465) (485) (621)

:

XXXVIII. The exercise within the Commonwealth, at the

request or with the concurrence of the Parliaments

of all tlie States directly concerned, of any power

which can at the establishment of this Constitu-

tion be exercised only by the Parliament of the

United Kingdom or by the Federal Council of

Australasia (487) :

XXXIX. Matters incidental to the execution of any power

vested by this Constitution in the Parliament or in

either House thereof, or in the Government of the

Commonwealth, or in the Federal Judicature, or in

any department or officer of the Commonwealth

(103) (199) (242) (274) (323) (446) (488) (525).

Exclusive 52. The Parliament shall, subject to this Constitution,

Parliament. (510), have exclusive power (70) (274) (288) (330) (444)

(528) to make laws for the peace, order, and good govern-

ment of the Commonwealth with respect to

—

I. The seat of Government of the Commonwealth,

and all places acquired by the Commonwealth for

public purposes (592) :

II. Matters relating to any department of the public

service the control of which is by this Constitution

transferred to the Executive Government of t

Commonwealth (448) :

III. Other matters declared by this Constitution to bC

within the exclusive power of the Parliament.

I«(
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53. Proposed laws (246) appropriating revenue or moneys, Powers of the

or imposinir taxation, shall not originate in the Senate. But fe^pect of
^ ° ' °

Icffisliition.

a proposed law shall not be taken to appropriate revenue

or moneys, or to impose taxation, by reason only of its

containing provisions for the imposition or appropriation of

fines or other pecuniary penalties, or for the demand or

payment or appropriation of fees for licences, or fees for

services under the proposed law.

The Senate may not amend proposed laws imposing

taxation, or proposed laws appropriating revenue or moneys

for the ordinary annual services of the Government.

The Senate may not amend any proposed law so as to

increase any proposed charge or burden on the people.

The Senate may at any stage return to the House of

Representatives any proposed law which the Senate may

not amend, requesting, by message, the omission or amend-

ment of any items or provisions therein. And the House

of Representatives may, if it thinks fit, make any of such

omissions or amendments, with or without modifications.

Except as provided in this section, the Senate shall have

equal power with the House of Representatives in respect

of all proposed laws (140) (246).

54. Tlie proposed law which appropriates revenue or Appropriation

moneys for the ordinary annual services of the Government

sliall deal only with such appropriation (140) (246).

55. Laws imposing taxation shall deal only with the Tax Bill,

imposition of taxation, and any provision therein dealing

witl\ any other matter shall be of no effect (140) (246).

Laws imposing taxation, except laws imposing duties

of customs or of excise, shall deal with one subject of

taxation only ; hut laws imposing duties of customs shall

deal with duties of customs only, and laws imposing duties

of excise shall deal with duties of excise only.
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56. A vote, x'esolution, or proposed law for the appro-

priation of revenue or moneys shall not be passed unless

the purpose of the appropriation has in the same session been

recommended by message of the Governor-General to the

House in which the proposal originated (138d) (140) (246).

67. If the House of Representatives passes any proposed

law, and the Senate rejects or fails to pass it, or passes it

with amendments to which the House of Representatives

will not agree, and if after an interval of three months the

House of Representatives, in the same or the next session,

again passes the proposed law with or without any amend-

ments which have been made, suggested, or agreed to by

the Senate, and the Senate rejects or fails to pass it, or

passes it with amendments to which the House of Repre-

sentatives will not agree, the Governor-General may dissolve

the Senate and the House of Representatives simul-

taneously. But such dissolution shall not take place within

six months before the date of the expiry of the House of

Representatives by effluxion of time. '

If after such dissolution the House of Representatives

again passes the proposed law, with or without any amend-

ments which have been made, suggested, or agreed to by

the Senate, and the Senate rejects or fails to pass it, or

passes it with amendments to which the House of Repre-

sentatives will not agree, the Governor-General may convene

a joint sitting of the members of the Senate and of the

House of Representatives.

The members present at the joint sitting may deliberate

and shall vote together upon the proposed law as last

proposed by the House of Representatives, and upon

amendments, if any, which have been made therein by one

House and not agreed to by the other, and any such

amendments which are affirmed by an absolutfi_jnajority of

the total number of the members of the Senate and House

of Representatives shall be taken to have been carried, and
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if the proposed law, with the amendments, if any, so carried

is affirmed by an absolute majority of the total number of

the members of the Senate and House of Representatives,

it shall be taken to have been duly passed by both Houses

of the Parliament, and shall be presented to the Governor-

General for the Queen's assent (155) (GOO).

58. When a proposed law passed by both Houses of the R?yai assent to

Parliament is presented to the Governor-General for the

Queen's assent, he shall declare, according to his discretion,

but subject to this Constitution, that he assents in the

Queen's name, or that he withholds assent, or that he

reserves the law for tlie Queen's pleasure (108) (602).

The Governor-General may return to the House in which Recoimuenda-
tious by

it originated any proposed law so presented to him, and oovemor-

_
(Jeneral.

may transmit therewith any amendments which he may

recommend, and the Houses may deal with the recom-

mendation.

59. The Queen may disallow any law within one year disallowance by
the Queen.

fi<jm tlie Governor-General's assent, and such disallow-

ance on being made known by the Governor-General by

speech or message to each of the Houses of the Parlia-

ment, or by Proclamation, shall annul the law from the day

when the disallowance is so made known (110) (246) (602).

60. A proposed law (247) reserved for the Queen's pleasure .sijniifleation o(

(Queen's pleasure

shall not have any force unless and until within two years on Bills
^ reserved.

from the day on which it was presented to the Governor-

General for the Queen's assent the Governor-General makes

known, by speech or message to each of the Houses of the

Parliament, or by Proclamation, that it has received the

Queen's assent (602).

CHAPTER IT. CiiAPTKR ii.

Thk Oovkrx-
MKNT.THE EXECUTIVE GOVERNMENT.

61. The Executive power of the Commonwealth is vested Executive

in the Queen and is exerciseable by the Governor-General
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as the Queen's representative, and extends to the execution

and maintenance of this Constitution, and of the laws of

the Commonwealth (79) (158) (296).

62. i here shall be a Federal Executive Council to advise

the Governor-General in the government of the Common-

wealth, and the members of the Council shall be chosen and

summoned by the Governor-General and sworn as Executive

Councillors, and shall hold office during his pleasure (165).

63. The provisions of this Constitution referring to the

Governor-General in Council shall be construed as referring

to the Governor-General acting with the advice of the

Federal E.vecutive Council (166).

64. Tlie Governor-General may appoint officers to admin-

ister such departments of State of the Commonwealth as

the Governor-General in Council may establish (103) (165).

Such officers shall hold office during the pleasure of the

Governor-Genei'a]. They shall be members of the Federal

Executive Council, and shall be the Queen's Ministers of

State for the Commonwealth.

After the first general election no Minister of State shall

hold office for a longer period than three months unless he

is or becomes a senator or a member of the House of

Representatives (168),

65. Until the Parliament otherwise provides, the Minis-

ters of State shall not exceed seven in numbei', and shall

hold such offices as the Parliament prescribes, or, in the

absence of provision, as the Governor-General directs (168).

66. There shall be payable to the Queen, out of the

Consolidated Revenue Fund of the Commonwealth, for the

salaries of the Ministers of State, an annual sum which,

until the Parliament otherwise provides, shall not exceed

twelve thousand pounds a year (168).
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67. Until the Parliament otherwise provides, the appoint- Appointment of
civil servants.

meut and removal of all other officers of the Executive

Government of tlie Commonwealth shall be vested in the

Governor-General in Council, unless the appointment is

delegated by the Governor-General in Council or by a law ., ^

of the Commonwealth to some other authority (158) (167).

68. The command in chief of the naval and military forces Command of
•' naval and

of the Commonwealth is vested in the Governor-General as ""'itao' forces,

the Queen's representative (161) (176) (329).

69. On a date or dates to be proclaimed by the Governor- Transfer of

certain depart-

General after the establishment of the Commonwealth the ments.

following departments of the public service in each State

shall become transferred to the Commonwealth :

—

Posts, telegraphs, and telephones (444) :

Naval and military defence (329) :

Light-houses, light-ships, beacons, and buoys (449)

:

Quarantine (449).

But the departments of customs and of excise in each

State shall become transferred to the Commonwealth on its

establishment (448).

70. In respect of matters whicli, under this Constitution, Certain powers

n 1 /^ 11°' Governors to

pass to the Executive Government of the Commonwealth, vest in
Governor-

all powers and functions which at the establishment of the General.

Commonwealth are vested in the Governor of a Colony, or

in the Governor of a Colony with the advice of his Executive

Council, or in any authority of a Colony, shall vest in the

Governor-General, or in the Governor-General in Council,

or in the authority exercising similar powers under the

Commonwealth, as the case requires.

CHAPTER IIT. CHAPTEHin.

THE JUDICATURE. th« judicaturk.

71. The judicial power (198) (303) of the Commonwealth judicial power

shall be vested in a Federal Supreme Court, to be called the
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High Court of Australia, and in such other federal courts as

the ParHament creates, and in such other courts as it invests

with federal jurisdiction. The High Court shall consist of

a Chief Justice, and so many other justices, not less than

two, as the Parliament prescribes.

72. The Justices of the High Court and of the other

courts created by the Parliament

—

I. Shall be appointed by the Governor-General in

Council (200)

:

II. Shall not be removed except by the Governor-

General in Council, on an address from both

Houses of the Parliament in the same session,

prayina; for such removal on the ground of proved

misbehaviour or incapacity (103) (200) (216n) :

III. Shall receive such remuneration as the Parliament

may fix ; but the remuneration shall not be

diminished during their continuance in office (200).

73. The High Court shall have jurisdiction, with such

exceptions and subject to such regulations as the Parliament

prescribes, to hear and determine appeals (221 e,t seq.) from

all judgments, decrees, orders, and sentences

—

I. Of any Justice or Justices exercising the original

jurisdiction of the High Court :

II. Of any other federal court, or couit exercising

federal jurisdiction ; or of the Supreme Court of

any State, or of any other Court of any State from

which at the establishment of the Commonwealth

an appeal lies to the Queen in Council

:

III. Of the Inter-State Commission, but as to questions

of law only :

and the judgment of the High Court in all such cases shall

be final and conclusive.
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But no exception or regulation prescribed by the Parlia-

ment shall prevent the High Court from hearing and

determining any appeal from the Supreme Court of a State

in any matter in which at the establishment of the Com-

monwealth an appeal lies from such Supreme Court to the

Queen in Council.

Until the Parliament otherwise provides, the conditions

of and restrictions on appeals to the Queen in Council from

the Supreme Courts of the several States shall be applicable

to appeals from them to the High Court.

74. No appeal (234 et seq.) shall be permitted to the Appeal to

Queen in Council from a decision of the High Court upon ^-ouncil.

any question, howsoever arising, as to the limits inter se of

tlie Constitutional powers of the Commonwealth and those

of any State or States, or as to the limits inter se of the

Constitutional powers of any two or more States, unless

the High Court shall certify that the question is one which

ought to be determined by Her Majesty in Council.

The High Court may so certify if satisfied that for any

special reason the certificate should be granted, and there-

upon an appeal shall lie to Her Majesty in Council on the

question without further leave.

Except as provided in tliis section, this Constitution

shall not impair any right which the Queen may be pleased

to exercise by virtue of Her Royal prerogative to grant

special leave of appeal from the High Court to Her Majesty

in Council. The Parliament may make laws limiting the

matters in which such leave may be aaked, but proposed

laws containing any such limitation shall be reserved by

the Governor-General for Her Majesty's pleasure (1 1
1 ) (215).

75. In all matters— OriRinal juris-

diction of Iligh

I. Arising under any treaty (489) :
court.

II. AflFecting consuls or other representatives of other

countries (490) :
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III. In which tlie Commonwealth, or a person suing or

being sued on behalf of the Commonwealth, i.s a

party (490) :

IV. Between States, or between residents of different

States, or between a State and a resident of

another State (491):

V. In whicli a writ of mandamus or prohibition or an

injunction is sought against an officer of the

Commonwealth (499) :

the High Court shall have original jurisdiction (207) (211).

76. The Parliament may make laws conferring original

jurisdiction (199) (207) (211) (489) on the High Court in

any matter

—

I. Arising under this Constitution, or involving its

interpretation (501) :

II. Arising under any laws made by the Parliament

(501)

:

III. Of admiralty and maritime jurisdiction (503)

:

IV. Relating to the same subject-matter claimed under

the laws of different States (416) (503).

77. With respect to any of the matters mentioned in the

last two sections the Parliament may make laws (1 99)j(209)

—

I. Defining the jurisdiction of any federal court

other than the High Court (209) :

II. Defining the extent to which the jurisdiction of

any federal court shall be exclusive of that which

belongs to or is invested in the courts of the

States (210) :

III. Investing any Court of a State with federal

jurisdiction (211) (420).

78. The Parliament may make laws conferring rights to

proceed against the Commonwealth or a State in respect of

matters within the limits of the judicial power (403) (416)i

(497).
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79. The federal jurisdiction of any court may be exercised Number of

by such number of judges as the Parliament prescribes (199).

80. The trifil on indictment of any oSo,n6e against an}' Trial by jury.

law of the Commonwealth shall be by jury, and every such

trial shall be held in the State where the offence was

committed, and if the offence was not committed within

ally State the trial shall be held at such place or places as

the Parliament prescribes (199).

CHAPTER IV. cnuTKRiv.

FINANCE AND TRADE. '"'"Sk*""

81. All revenues or moneys raised or received by the consoii<iate<i

Executive Government of the Commonwealth shall form one *'^''""'^ ""

Consolidated Revenue Fund ( 181), to be appropriated for the

purposes of the Commonwealth in the manner and subject to

the charges and liabilities imposed by this Constitution (522).

82. The costs, charges, and expenses incident to the Kxpenditure
changed

collection, management, and receipt of the Consolidated thereon.

Revenue Fund shall form the first charge thereon ; and the

revenue of the Comnu>nwealth shall in the first instance be

applied to the payment of the expenditure of the Common-

wealth (525).

83. No money shall be drawn from the Treasury of the Money to be

Commonwealth except under appropriation made by law ul'w.'^"''"''
*^ *

(183) (522).

But until the expiration of one month after the first

meeting of the Parliament the Governor-General ijj Council

may draw from the Treasury and expend such moneys as

may be necessary for the maintenance of any department

transferred to the Commonwealth and for the holding of

the first elections for the Parliament.

84. When any department of the public service of n Transfer of
otflccrs.

State becomes transferred to the Commonwealth, all officers

of the department shall become subject to tiie control of

the Executive Government of the Commonwealth.

h
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Any such officer who is not retained in the service of the

Commonwealth shall, unless he is appointed to some other

office of equal emolument in the public service of the State,

be entitled to receive from the State any pension, gratuity,

or other compensation, payable under the law of the State

on the abolition of his office.

Any such officer who is retained in the service of the

Commonwealth shall preserve all his existing and accruing

x'ights, and shall be entitled to retire from office at the time,

and on the pension or retiring allowance, which would be

permitted by the law of the State if his service with the

Commonwealth were a continuation of his service with the

State. Such pension or retiring allowance shall be paid to

him by the Commonwealth ; but the State shall pay to the

Commonwealth a part thereof, to be calculated on the

proportion which his term of service with the State bears

to his whole term of service, and for the purpose of the

calculation his salary shall be taken to be that paid to him

by the State at the time of the transfer.

Any officer who is, at the establishment of the Common-

wealth, in the public service of a State, and who is, by

consent of the Governor of the State with the advice of the

Executive Council thereof, ti-ansferred to the public service

of the Commonwealth, shall have the same rights as if he

liad been an officer of a department transferred to the

Commonwealth and were retained in the service of the

Commonwealth (.")26).

Transfer of 85. When any department of the public service of a

state. State is transferred to the Commonwealth (289)

—

I. All property of the State of any kind, used

exclusively in connexion with the department,

shall become vested in the Commonwealth ; but,

in the case of the depai-tments conti-oUing customs

and excise and bounties, for such time only as the

Governor-General in Council may declare to be

necessary.
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II. The Commonwealth may acquire any property of

the State, of any kind used, but not exclusively

used in connexion with the department ; the

value thereof shall, if no agreement can be made,

be ascertained in, as nearly as may be, the manner

in which the value of land, or of an interest in

land, taken by the State for public purposes is

ascertained under the law of the State in force at

the establishment of the Commonwealth :

III. The Commonwealth shall compensate the State

for the value of any property passing to the Com-

monweal tli under this section ; if no agreement

can be made as to the mode of compensation, it

shall be determined under laws to be made by the

Parliament (526) :

IV. The Commonwealth shall, at the date of the trans-

fer, assume the current obligations of the State in

respect of the department transferred (526).

86. On the establishment of the Commonwealth, the

collection and control of duties of customs and of excise,

and the control of the payment of bounties, shall pass to the

Executive Government of the Commonwealth (514) (528).

87. During a period of ten years after the establishment

of the Commonwealth and thereafter until the Parliament

otherwise provides, of the net revenue of the Commonwealth

from duties of customs and of excise not more than one-

fourth shall be applied annually by the Commonwealth

towards its expenditure.

The balance shall, in accordance with this Constitution,

be paid to the several States, or applied towards the pay- •

ment of interest on debts of the several States taken over

by the Commonwealth (522) (533).

[On the api)roval by the t'lectorw, the Constitution Alteration 11)09, sec.

2, to bo enacted as sec. S7a of the Constitution, declares that sec. 87

ceases to have efft^ct on •June .SOth, l'.)10, and makes substituted pro-

vision. See below.]



654 THE COMMONWEALTH OF AUSTRALIA.

Uniform duties 88. Uiiifonn duties of customs shall be imposed within
of customs.

two years after the establishment of the Commonwealth

(404) (529).

Payment to 89. Until the imposition of uniform duties of customs

—

states before
uniform duties. i. The Commonwealth shall credit to each State the

revenues collected therein by the Commonwealth.

II. The Commonwealth shall debit to each State

—

(a) the expenditure therein of the Common-

wealth incuri"ed solely for the maintenance

or continuance, as at the time of transfer,

of any department tiansferred from the

State to the Commonwealth
;

(b) the proportion of the State, according to the

number of its people, in the other expen-

diture of the Commonwealth.

III. The Commonwealth shall pay to each State month

by month the balance (if any) in favour of the State

(526) (532).

Exclusive power 90. On the imposition of uniform duties of customs the
over customs,

i. i t» t
excise, and power of the Parliament to impose duties of customs and
bounties.

of excise, and to grant bounties on the production or export

of goods, shall become exclusive.

On the imposition of uniform duties of customs all laws

of the several States imposing duties of customs or of excise,

or offering bounties on the production or export of goods,

shall cease to have effect, but any grant of or agreement

for any such bounty lawfully made by or under the authority

of the Government of any State shall be taken to be good

if made before the thirtieth day of June, One thousand

eight hundred and ninety-eight, and not otherwise (514)

(529).

Exceptions as to 91. Nothing in this Constitution prohibits a State from
bounties.

granting any aid to or bounty on mining for gold, silver, or

other metals, nor from granting, with the consent of both

Houses of the Parliament of the Commonwealth expressed
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"by resolution, any aid to or bounty on the production or

export of goods.

92. On the imposition of uniform duties of customs, trade, c^monweaith*

commerce, and intercourse among the States, whether by *° '''' ''^**

means of internal carriage or ocean navigation, shall be

absolutely free (330) (342) (393) (564 et seq.) (584).

But notwithstanding anything in this Constitution, goods

imported before the imposition of uniform duties of customs

into any State, or into any Colony which, whilst the goods

remain therein, becomes a State, shall, on thence passing

into anotlier State within two years after the imposition of

such duties, be liable to any duty chargeable on tlie impor-

tation of such goods into the Commonwealth, less any duty

paid in respect of the goods on their importation (53l?i).

93. During the first five years after the imposition of J?"^"'^"*' *i*o J r States for five

uniform duties of customs, and thereafter until the Parlia-
•^in'Jf'orni'Tariffs.

ment otherwise provides :

—

I. The duties of customs chargeable on goods imported

into a State and afterwards passing into another

State for consumption, and the duties of excise

paid on goods produced or manufactured in a

State and afterwards passing into another State

for consumption, shall be taken to have been col-

lected not in the former but in the latter State

:

II. Subject to the last sub-section, the Conmionwealth

shall credit revenue, debit expenditure, and pay

balances to the several States as prescribed for

the period preceding the imposition of uniform

duties of customs (515) (52G) (532).

94. After five years from the imposition of uniform duties O'stributiou of
' ^ surplus,

of custom.s, the Parliament may provide, on such basis as it

deems fair, for the monthly payment to the sevei'al States

of all surplus revenue of the Commonwealth (526) (032).

[On the approval of the electors, sens. 1K3 and '.)4 will he superseded by
sec. :\ of the Constitution Alteration (Finance) 1905), to be enactetl as

»ec8. 1)4 .4, 94b and 94c of the Constitution. See below.]
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95. Notwithstanding anything in this Constitution, the

Parliament of the State of Western Australia, if that State

be an Original State, may, during the first five years after

the imposition of uniform duties of customs, impose duties

of customs on goods passing into that State and not

originally imported from beyond the limits of the Common-

wealth ; and such duties shall be collected by the Common-

wealth.

But any duty so imposed on any goods shall not exceed

during the first of such years the duty chargeable on the

goods under the law of Western Australia in force at the

imposition of uniform duties, and shall not exceed during

the second, third, fourth, and fifth of such years respectively,

four-fifths, three-fifths, two-fifths, and one-fifth of such

latter duty, and all duties imposed under this .section shall

cease at the expiration of the fifth year after the imposition

of uniform duties.

If at any time during the five years the duty on any

goods under this section is higher than the duty imposed by

tlie Commonwealth on the importation of the like goods,

then such higher duty shall be collected on the goods when

imported into Western Australia from beyond the limits of

the Commonwealth.

96. During a period of ten years after the establishment

of the Commonwealth and thereafter until the Parliament

otherwise provides, the Parliament may grant financial

assistance to any State on such terms and conditions as the

Parliament thinks fit (533).

97. Until the Parliament otherwise provides, the laws in

force in any colony which has become or becomes a State

with respect to the receipt of revenue and the expenditure

of money on account of the Government of the Colony, and

the review and audit of such receipt and expenditure, shall

apply to the receipt of revenue and the expenditure of
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money on account of the Commonwealth in tlie State in

the same manner as if the Commonwealth, or tlie Govern-

ment or an oflBcer of the Commonwealth, were mentioned

whenever the Colony, or the Government or an oflBcer of

the Colony, is mentioned (180).

98. The power of the Parliament to make laws with Trade and com-
merce includes

respect to trade and commerce (549) extends to navigation navigation and
'^

_
state railways.

and shipping (560 et tcq.), and to railways the property of

any State (577 et seq).

99. The Commonwealth shall not, by any law or resru- Commonwealth
•' •' '^ not to give

lation of trade, commerce, or revenue, give preference to preference,

one State or any part thereof over another State or any

part thereof (283) (444).

100. The Commonwealth shall not, by any law or regu- ^.^^tJus^

lation of trade or comtnerce, abridge the rijjht of a State ^*'''^^"^-

or of the residents therein to the reasonable use of the

waters of rivers for con.servation or irrigation (499) (563).

101. There shall be an Inter-State Commission, with Jnter-State
' Commission.

such powers of adjudication and administration as the

Parliament deems necessaiy for tlie execution and main-

tenance, within the Commonwealth, of the provisions of

this Constitution relating to trade and commerce, and of

all laws made thereunder (573 et seq.).

102. The Parliament may by any law witii respect to Parliament may
1 ! 1 • 1

"^
1

'

/•
forbid

trade or commerce forbid, as to railways, any preference or preferences

discrimination by any State, or by any authority constituted

under a State, if such preference or discrimination is undue

and unreasonable, or unjust to any State ; due regard

being had to the financial responsibilities incurred by any

State in coimexion with the construction and maintenance

of its railways. But no preference or discrimination shall,

within the meaning of this section, be laken to be undue

and unrea.sonal)le, or unjust to any State, unless so adjudged

by the Iriter-State Conmiission (578 et seq.).

Tt
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103. The members of the Inter-State Commission

—

I. Shall be appointed by tlie Governor-General in

Council

:

II. Shall hold office for seven years, but may be

removed within that time by tiie Governor-

General in Council, on an address from both

Hou.ses of the Parliament in the same session

praying for such removal on the ground of proved

misbehaviour or incapacity :

III. Shall receive sucli remuneration as the Parliament

may lix ; but such remunei-ation shall not be

diminished during their continuance in office (576)

:

104. Xothing in this Constitution shall render unlawful

any rate for the carriage of goods upon a railway, the

property of a State, if the rate is deemed by the Inter-

State Commission to be necessary for the development of

the territory of the State, and if the rate applies equally to

goods within the State and to goods passing into the State

from other States (578 et seq.).

105. The Parliament may take over from the States their

public debts as exiiliny at the rstablishment of the Commoti-

tcealtli* or a proportion thereof according to the respective

numbers of their people as shown by the latest statistics of

the Commonwealth, and may convert, renew, or consolidate

such, debts, or any part thereof ; and the States shall indem-

nify the Commonwealth in respect of the debts taken over,

and thereffjier th". inlereat jmyable in reiijiecl cf the tiebfs shall

be deducted and retained from thn "portions of the surplus

revenue of the Cominu7iwealth payable to the several Staten,

or if such s^trplus is iitsufficie)it, or if there is no surjjltis,

then the d'>ficiency or the whole amount shall be paid by the

several Slates.

[By the Constitution Alteration (FinanCf) 1909, section 4, to be sub-

mitted to the electors, the words in italics are to be oniitt(;d and the

words therein provided inserted. Sse below.]
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CHAPTER V. ci.ArTERV.

THE STATES. Tiiic States.

106. The Constitution of each State of the Commonwealth savimr of

111 1 • 1 , 1 • r^ . • • i
•

i 1 1 Constitutions.
sluiU, subject to tins Constitution, continue as at the estab-

lishment of the Commonwealth, or as at the admission or

establishment of the State, as the case may be, until altered

in accordance with the Constitution of the State (70) (32G).

107. Every power of the Parliament of a Colony which Saviiiir of power
•' ^

. . .
°' ^'"•^e failia-

has become or becomes a State, shall, unless it is by this Con- nients.

stitution exclusively vested in the Parliament of the Com-

monwealth or withdrawn from the Parliament of the State,

continue as at the establishment of the Commonwealth, or

as at the admission or establishment of the State, as the

case may be (380) (Soi) (407).

108. Every law in force in a colony which has become or savinjf of state

becomes a State, and relating to any matter within the

powers of the Parliament of the Commonwealth, shall, sub-

ject to this Constitution, continue in force in the State ; and,

until provision is made in that behalf by the Pailiament of

the Commonwealth, the Parliament of the State shall have

such powers of alteration and of repeal in respect of any

such law as the Parliament of the Colony liad until the

Colony became a State (354).

109. When a law of a State is inconsistent with a law of inconsistency of
laws.

the Commonwealth, the latter shall prevail, and the former

shall, to the extent of the inconsistency, be invalid (70)

<408) (426) (44G).

110. The provisions of this Constitution relating to the Provisions
referring' to

Governor of a State extend and apply to the Governor for Governor,

the time being of tlie State, or other chief executive

oflicer or administrator of the government of the State.

111. The Parliament of a State may surrender any part states may

of the State to the Commonwealth ; and upon such surrender, territor>-.

and tlie acceptance thereof by the Commonwealth, such part

of the State shall become subject to the exclusive jurisdiction

of the Commonwealth (75) (291) (588 et seq.).
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112. After uniform dutie-s of custom.s have been imposed,

a State may levy on in)port..s or exports, or on goods passing

into or out of the State, sucli charges as may be necessary

for executing tlie inspection laws of the State ; but the net

produce of all charges so levied shall be for the use of the

Commonwealth ; and any such inspection laws may be

annulled by the Parliament of the Commonwealth (414)

(5U) (580).

113. All fermented, distilled, or other intoxicating liquid.s

passing into any State or remaining therein for use, consump-

tion, sale, or storage shall be subject to the laws of the State

as if such liquids had been produced in the State (344) (553).

114. A State shall not, without the consent of the Parlia-

ment of the Commonwealth, raise or maintain any naval or

military force, or impose any tax on property of any kind

belonging to the Commonwealth, nor shall the Common-

wealth impose any tax on property of any kind belonging

to a State (329) (448) (519).

115. A State siiall not coin money, nor make anything

but gold and silver coin a legal tender in pa3'-ment of debts

(330) (355) (444) (450).

116. The Commonwealth shall not make any law for

establishing any religion, or for imposing any religious ob-

servance, or for prohibiting the free exercise of any religion,

and no religious test shall be required as a qualification for

any ofRce or public trust under the Commonwealth (287).

117. A subject of the Queen, resident in an}' State, shall

not be subject in any other State to any disability or discrim-

ination which would not be equally applicable to him if he

were a subject of the Queen resident in such other State

(287) (330) (342).

118. Full faith and credit shall be given, tliroughout the

Commonwealth, to the laws, the public Acts and records,

and the judicial proceedings of every State (478).
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119. The Commonwealth shall protect every State against Protection of
' ./ o States from

invasion and, on the application of the Executive Govern- ''?vasion and
* ' violence.

ment of the State, against domestic violence (297) (338)

(404) (448).

120. Every State shall make provision for the detention Custody of
"^ offenders against

in its prisons of persons accused or convicted of offences l?"'^
'"he

,,^^ '^ Commonwealth.

against the laws of the Commonwealth, and for the punish-

ment of persons convicted of such offences, and the Parlia-

ment of the Commonwealth may make laws to give effect to

this provision (440).

CHAPTER VI. CHAPTER VI.

NEW STATES. n«w^atk8.

121. The Parliament may admit to the Commonwealth New states may
be admitted or

or establish new States, and may upon such admission or established,

establishment make or impose such terms and conditions,

including the extent of representation in either House of the

Parliament, as it thinks fit (588 et^seq.).

122. The Parliament may make laws for the government Government of

of any territory surrendered by any State to and accepted

by the Commonwealth, or of any territory placed by the

Queen under the authority of and accepted by the Common-

wealth, or otherwise acquired by the Commonwealth, and

may allow the representation of such territory in either

House of the Parliament to the extent and on the terms

which it thinks fits (283) (291) (486) (588 et aeq.).

123. The Parliament of the Commonwealth may, with the Alteration of

consent of the Parliament of a State, and the approval of

the majority of the electors of the State voting upon the

question, increase, diminish, or otherwise alter the limits of

the State, upon such terms and conditions as may be agreed

on, and may, with the like consent, make provision respect-

ing the effect and operation of any increase or diminution or

alteration of territory in relation to any State affected (486)

(588 et seq.).
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124. A new State may be formed by separation of terri-

tory from a State, but only with the consent of the Parlia-

ment thereof, and a new State may be formed by the union

of two or more States or parts of States, but only with the

consent of the Parliaments of the States affected (69) (486)

(588 et seq.).

Aborigines not
to be counted in

reckoning
population.

CHAPTER VII.

MISCELLANEOUS.

125. The seat of Government of the Commonwealth shall

be determined by the Parliament, and shall be within

territory which shall have been granted to or acquired by the

Commonwealth, and shall be vested in and belong to the

Commonwealth, and shall be in the State of New South

Wales, and be distant not less than one hundred miles from

Sydney (289) (590).

Such territory shall contain an area of not less than one

hundred square miles, and such portion thereof as shall con-

sist of Crown lands shall be granted to the Commonwealth

without any payment therefor.

The Parliament .shall sit at Melbourne until it meet at the

seat of Government.

126. The Queen may authorize the Governor-General to

appoint any person, or any persons jointly or severally, to be

his deputy or deputies within any part of the Commonwealth,

and in that capacity to exercise during the pleasure of the

Governor-General such powers and functions of the Gov-

ernor-General as he thinks fit to assign to such deputy or

deputies, subject to any limitations expressed or directions

given by the Queen ; but the appointment of such deputy

or deputies shall not affect the exercise by the Govei'nor-

Geiieral himself of any power or function (160).

127. In reckoning the numbers of the people of the

Commonwealth, or of a State or other part of the Common-

wealth, aboriginal natives shall not be counted.
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CHAPTER VIII. CHAPTER VIII.

Alteration ok

ALTERATION OF THE CONSTITUTION. cosstitition.

128. This Constitution shall not be altered except in Mode of aiterir-g

the following manner :— '
t|«Constitn-

The proposed law for the alteration thereof must be

passed by an absolute majority of each House of the Parlia-

ment, and not less than two nor more than six months after

its passage through both Houses the proposed law shall be

submitted in each State to the electors qualified to vote for

the election of members of the House of Representatives.

But if either House passes any such proposed law by an

absolute majority, and the other House rejects or fails to

pass it or passes! it with any amendment to which the first-

mentioned House will not agree, and if after an interval of
I

three months the first-mentioned House in the same or the

next session again passes the proposed law by an absolute

majority with or without any amendment which has been

made or agreed to by the other House, and such other House

rejects or fails to pass it or passes it with any amendment

to which the first-mentioned House will not agree, the Gov-

ernor-General may submit the proposed law as last proposed

by the first-mentioned House, and either with or without

any amendments subsequently agreed to by both Houses, to

the electors in each State qualified to vote for the election

of the House of Representatives.

When a proposed law is submitted to the electors the vote

shall be taken in such manner as the Parliament prescribes.

But until ^he^[uaJiHcatioji_of_electo of members of the

House of Representatives becomes uniform throughout the

Commonwealth, only one-half the electors votiiig for and

against the proposed law shall be counted in any State in

which adult suffrage prevails.

And if in a majority of the States a majority of the

electors voting approve the proposed law, and if a majority of
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all the electors voting also approve the proposed law, it shall

be presented to the Governor-General for the Queen's assent.

No alteration diminishing the proportionate representa-

tion of any State in either House of the Parliament, or the

minimum number of representatives of a State in the House

of Representatives, or increasing, diminishing, or otherwise

altering the limits of the State, or in any manner affecting

the provisions of the Constitution in relation thereto, shall

become law utiless the majority of the electors voting in that

State approve the proposed law (68) (111) (120) (157) (247)

(597 €t seq.).

SCHEDULE.

OA TH.

I, A.B., do swear that I will be faithful and bear true allegiance

to Her Mnjesty Queen Victoria, Her heirs and successors according

to law. So Help me God !

AFFIRMATION.
I, A.B., do solemnly and suicerely affirm and declare that I will

be faithful and bear true allegiance to Her Majesty Queen Victoria,

Her heirs and successors according to law.

(Note.—The name of the King or Queen of the United Kingdom oj

Great Britian and Ireland for the time being is to be substitutedJrom
time to time.)

(2)

CONSTITUTION ALTERATION (SENATE

ELECTIONS.)

No. 1 OP 1907.

An Act to alter the provisions of the Constitu-

tion relating to the Election of Senators.

(Assented to 3rd April, 1907.)

BE it enacted by the King's Most Excellent Majesty, the

Senate, and the House of Representatives of the
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Commonwealth of Australia, with the approval of the

electors, as required by the Constitution, as follows :

—

1. This Act may be cited as Constitution Alteration short title.

(^Senatp, Elections) 1906.

2. Section thirteen of the Constitution is altered

—

Rotation of
senatoi'S.

(a) by omitting the words " the third year," and in-

serting in lieu thereof the words " three years "
;

(6) by omitting the words " the sixth year," and in-

serting in lieu thereof the words " six years "
;

(c) l)y omitting the words " in the year at the expira-

tion of which," and inserting in lieu thereof

" within one year before "
;

(d) by omitting the word " January " wherever it

occurs, and inserting in lieu thereof the word

"July".

3.— (1) The terms of service of the senators whose places Extension of

terms of service

would, but for this Act, become vacant at the expiration of ofceitain
senators.

the year One thousand nine hundred and nine are extended

until the thirtieth day of June one thousand nine hundred

and ten.

(2) The terms of service of the senators whose places

would, but for this Act, become vacant at the expiration of

the year One thousrtiid nine hundred and twelve are ex-

tended until the thirtieth day of June One thousand nine

hundred and thirteen.

4. This Act shall not be taken to alter the time of begin- Hejfinninjrof

„ , , . - 1 1 • 1 tf"11 "' service
ning or the term or service of any senator elected in the ofsemitors

•'

vXti-XeA in 1906

year One thousand nine hundred and six. not uitt-red.

The t-wo Constitution Alterations folio-wing have
been passed by the Senate and the House of Rep-
resentatives by the necessary majorities, and "will

be submitted for the approval of the electors in

1910.
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Short title.

Alteration of

8. 105.

THE COMMONWEALTH OF AUSTRALIA.

(3)

(PROPOSED) CONSTITUTION ALTERATION

(STATE DEBTS) 1909.

An Act to alter the provisions of the Constitu-

tion relating to the Public Debts of the

States.

BE it enacted by the King's Most Excellent Majesty^

the Senate, and the House of Representatives of the

Commonwealth of Australia, with the approval of the

electors, as required by the Constitution, as follows :

—

1. Tliis Act may be cited as Constitution Allegation

(State Debts) 1909.

2. Section one hundred and five of the Constitution is

altered by omitting the words " as existing at the establish-

ment of the Commonwealth."

(4)

(PROPOSED) CONSTITUTION ALTERATION

(FINANCE) 1909.

An Act to alter the provisions of the Constitu-

tion relating to Finance.

Preamble. ~D^ ^^ enacted by the King's Most Excellent Majesty,

-L' the Senate, and the House of Representatives of the

Commonwealth of Australia, with the approval of the

electors, as required by tlie Constitution, us follows :

—

Short title. 1. This Act ma}' be cited as Constitution Alleralioit

{Finance) 1909.
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2. The Constitution is altered by inserting, after section Expiration of

eighty-seven thereof, the following section :

—

" 87a.—(1.) Notwithstanding anything in section eighty-

seven of this Constitution, the Commonwealth may in the

year beginning on the first day of July One thousand nine

hundred and nine, out of the net revenue of the Common-

weal tli from duties of customs and of excise, apply towards

its expenditure for the service of that year any sum not

exceeding Six hundred thousand pounds over and above

one-fourth of the said net revenue.

"(2.) From and after tlie thirtieth day of June, One

thousand nine hundred and ten, section eighty-seven of this

The Constitution Alteration (State Debts) 1909, was approved by the necessary
majority of electors and States, and is therefore now a part of the Constitution.
The Constitution Alteration (Finance) 1909. was disapproved by a majority of
electors and three States, and was therefore lost. See note following p. 548.

miicuj-iuui UL mis vyuusntutiun .snail cease to nave euect;

" 94b. From and after the first day of July, One thousand /vr Capua
pavment to

nine hundred and ten, the Commonwealth shall pay to each sitates from ist
^ •'

.July, 1910.

State, by monthly instalments, or apply to the payment of

interest on debts of the State taken over by the Common-

wealth, an annual sum amounting to Twenty-five shillings

per head of the number of the people of the State as ascer-

tained according to the laws of the Commonwealth."

" 94c.—(1.) The Commonwealth shall, during the period Payment to
Wtsiern

of twenty-five years beginning on the first day of July, One Australia for 26
•^ -^ o o J J> yp„rj, ,roni l8t

thousand nine hundred and ten, pay to the State of Western •'"'.*• i®^"-

Australia, by monthly instalments, an annual sum which in

the first year shall be Two hundred and fifty thousand

pounds and in each subsequent year shall be progressively

diminished by the sum of Ten thousand pounds.
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(3)

(PROPOSED) CONSTITUTION AI.TERATION

(STATE DEBTS) 1909.

An Act to alter the provisions of the Constitu-

tion relating to the Public Debts of the

States.

BE it enacted by the King's Most Excellent Majesty^

the Senate, and the House of Representatives of the

Commonwealth of Australia, with the approval of the

electors, as required by the Constitution, as follows :

—

j

Short title.

(4)

(PROPOSED) CONSTITUTION ALTERATION

(FINANCE) 1909.

An Act to alter the provisions of the Constitu-

tion relating to Finance.

BE it enacted by the King's Most Excellent Majesty,

the Senate, and the House of Representatives of the

Commonwealtli of Australia, with the approval of the

electors, as required by the Constitution, as follows :

—

1. This Act may be cited as Constitution Alteration

(Finance) 1909.
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2. The Constitution is altered by inserting, after section Expiration of

eighty-seven thereof, the following section :

—

" 87a.—(1.) Notwithstanding anything in section eighty-

seven of this Constitution, the Commonwealth may in the

year beginning on the first day of July One thousand nine

Imndred and nine, out of the net revenue of the Common-

wealth from duties of customs and of excise, apply towards

its expenditure for the service of that year any sum not

exceeding Six hundred thousand pounds over and above

one-fourth of the said net revenue.

"(2.) From and after the thirtieth day of June, Oue

thousand nine hundred and ten, section eighty-seven of this

Constitution shall cease to have effect."

3. The Constitution is altered by inserting, after section

ninety-four thereof, the following sections :

—

"91a. From and after the thirtietli day of June, One Expiration of

.
lKK)k-keepln5r

thousand nine hundred and ten, sections ninety-three and Clauses.

ninety-four of this Constitution shall cease to have effect."

"94b. From and after the first day of July, One thousand ivr Capita
payment to

nine hundred and ten, the Commonwealth shall pay to each istates from 1st
' ^ "^ .luly, 1910.

State, by monthly instalments, or apply to the payment of

interest r>n debts of the State taken over by the Common-

wealth, an annual sum amounting to Twenty-five shillings

per head of the number of the people of the State as ascer-

tained according to the laws of the Commonwealth."

"94c.—(1.) The Commonwealth shall, during the period I'jiymentto
Western

of twenty-five years beginning on the first day of July, One Australia for 25

thousand nine hundred and ten, pay to the State of Western ''"'.*• i***'-

Australia, by monthly instalments, an annual sum which in

the first year shall be Two hundred and fifty tliousand

pounds and in each subsequent year shall be progressively

diminished by the sum of Ten thousand pounds.
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" (2.) One-half of the amount of the payments so made

shall be debited to all the States (including the State »>f

Western Australia) in proportion to the number of their

people as ascertained according to the laws of the Common-

wealth, and any sum so debited to a State may be deducted

by the Commonwealth from any amounts payable to the

State under the last preceding section or this section."

Public debts of i. Section one hundred and five of the Constitution is
SUtes.

altered

—

(a) by omitting the words

—

" and thereafter the interest payable in respect

of the debts shall be deducted and retained from

the portions of the surplus revenue of the Com-

monwealth payable to the several States, or if such

surplus is insufficient, or if there is no surplus,

then the deficiency or the whole amount shall be

paid by the several States ;
" and

(b) by adding at the end thereof the following para-

graph :

—

" The interest and charges payable by the Com-

monwealth, in respect of the debts of a State taken

over, may be deducted and retained from any

moneys payable to the State under this Constitu-

tion, and shall, to the extent to which they are

not so deducted and retained, be paid by the

State to the Commonwealth."

f

i



B.

Commonwealth Documents.

(1) Proclamation of the Commonwealth of Aus-

tralia.

BY THE QUEEN/

A PROCLAMATION.

Victoria R.

Whereas by an Act of Parliament passed in the sixly-third

and sixty-fourth years of Our reign, intituled " An Act to

constitute the Commonwealth of Australia," it is enacted

tliat it shall be lawful for the Queen, with the advice of the

Privy Council, to declare by Proclamaticn that on and after

a day therein appointed, not being later than one year after

the passing of this Act, the people of New South Wal'-it,

Victoria, South Australia, Queensland, Tasmania, and also,

if Her Majesty is satisfied that the people of Western

Australia have agreed thereto, of Western Australia, shall

be united in a Federal Commonwealth under the name of

the Commonwealth of Australia :

And whereas we are satisfied that the people of Western

Australia have agreed thereto accordingly :

We, therefore, hy and with the advice of our Privy

Council, have thought fit to issue this Our Royal Pro-

clamation, and we do liereby declare that on and after the

^Commonwealth of Australia Gazette, No. 1, January Ist, 1901.
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first day of January One thousand nine hundred and one

the people of Nfw South Wales, Victoria, Snuth Australia,

Queensland, Tasninnia, find Western AvsLralia .sJiall be

united in a Federal Commonwealth under the name of The

Couimonwealth of Australia.

Given at Our Court at Balmoral this seventeenth day of

September in the year of Our Lord One thousand nine

hundred and in the sixty-fourth year of Our lleign.

God save thk Queen !

(2) Letters Patent passed under the Great Seal

of the United Kingdom, constituting the

Office of Governor-General and Commander-
in-Chief of the Commonwealth of Australia.'

Letters Patent, VICTORIA, bv the Grace of God of the United Kingdom of

Ocio-)ei; 1900. Great Britain and Ireland Queen, Defender of the

Faith, Empress of India : To all to whom these Pi-esents

shall come, Greeting :

Preamble. "TITTHEREAS, by an Act of Parliament pas.seJ on tlie

AeferJll^^Mct! ' ^ Ninth day of July, 1900, in the Sixty-fourth year

Procianiation of of Our Reign, intituled " An Act to constitute the Common-

1900."^ ' wealth of Australia," it is enacted that "it shall be lawful

"for the Queen, with tlie advice of the Privy Council, to

" declare by Proclamation that, on and after a day therein

" appointed, not being later than one year after the passing

"of this Act, the people of New South Wales, Victoria,

"South Australia, Queensland, and Tasmania, and also, if

" Her Majesty is satisfied that the people of Western

" Australia have agreed thereto, of Western Australia,

"shall be united in a Federal Commonwealth under the

" name of the Commonwealth of Australia. But the Queen

" may, at any time after Proclamation, appoint a Governor-

" General for the Commonwealth :"

'Commonwealth of Australia Gazette, No. 1, January 1st, 1901.
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And whereas we did om the Seventi enth day of September

One thousand nine hundted, by and witli the advice of Our

Privy Council, declare by Proclamation that, on and after

the First day of January One thousand nine hundred and

one, the people of New South Wales, Victoria, South Aus-

tialia, Queensland, and Tasmania, and also Western Aus-

tralia, should be united in a Federal Cmnmonwealth under

the name of the Connnonwealth of Australia : And whereas

by the said recited Act certain powers, functions, and

authorities were de'clared to be vested in the Governor-

General : And whereas We are desirous of making effectual

and permanent provision for the Office of Governor-General

and Commander-in-Chief in and over Our said Common-

wealth of Australia, without making new Letters Patent

on each demise of the stlid office : Nov know ye that We
have thought fit to constitute, order, and declare, and do

by these presents constitute, order, and declare, that there

shall be a Governor-General and Comm;inder-in-Chief (here- office of

(joveriior-

inafter called the Governor-General) in and over Our (ieneruiuml
Conimander-in-

Commonwealth of Australia (hereinafter called Our said Chief
^ coiisUtuted.

Commonwealth), and that the person who shall fill the said

Office of Governor-Gener.il shall be from time to time

appointed by Commission under our Sign Manual and

Signet. And We do hereby authorize and command Our

said Governor-General to do and execute, in due maimer,

all things that shall belong to his said command, and to the

trust We have reposed in him, according to the several Oovenior-

. . Oeiierars powers
powers and authoiities granted or ap^pointed luin by virtue and authorities.

of "The Ctmiinonwealth of Australia Constitution Act

1900," and of these present Letters Patent and of such

Commission as may be issued to him under Our Sign Manual

and Signet, and according to such Instructions as may

from time to time bo given to him, under Our Sign Manual

and Signet, or by Our Order in Our Privy Council, or by

Us through one of our Principal Secretaries of State, and

to such laws as shall hereafter be in force in Our said

Commonwealth.

k
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Great Seal.

Appointment
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Justices, &c.

Suspension or
removal from
office.

Summoning:,
prorosruinj!: or
dissolving- the
Commonwealth
Parliament.

II. There shall be a Great Seal of and for Our said

Commonwealth which Our said Governor-General shall

keep and use for sealing all things whatsoever tliat shall

pass the said Great Seal. Provided that until a Great Seal

shall be provided, the Private Seal of our said Governor-

General ma}^ be used as the Great Seal of the Common-

wealth of Australia.

III. The Governor-General may constitute and appoint,

in Our name and on Our Tjehalf, all such Judges, Commis-

sioners, Justices of the Peace, and other necessary Officers

and Ministers of Our said Commonwealth, as may be law-

fully constituted or appointed by Us.

IV. The Governoi'-General, so far as We Ourselves law-

fully may, upon sufficient cause to him appearing, may

remove from his office, or suspend from the exercise of the

same, any person exercising any office of Our said Common-

wealth, under or by virtue of any Commission or Warrant

granted, or which may be granted, by Us in Our name or

under Our authority.

V. The Govcrnor-Genei'al may on Our behalf exercise all

powers under the Commonwealth of Australia Constitution

Act 1900, or otherwise in respect of the summoning, pro-

roguing, or dissolving the Parliament of Our said Common-

wealth.

VI. And whereas by " The Commonwealth of Australia

Constitution Act 1900 " it is amongst other things enacted

that We may authorise the Governor-General to appoint any

person or persons, jointly or severally, to be his Deputy or

Deputies within an}' part of Our Commonwealth, and in

that capacity to exercise, during the pleasure of the

Governor-General, such powers and functions of the said

Governor-General as he thinks fit to assign to such Deputy

or Deputies, subject to any limitations expressed or dii'ec-

tions given by Us : Now We do hereby authorise and

empower Our said Governor-General, subject to such limita-

II
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tions and directions as aforesaid, to appoint anv person or Power to
^ -^ " ' appoint

persons, jointly or severally, to be his Deputy or Deputies Deputies,

within any part of Our said Commonwealth of Australia,

and in that capacity to exercise, during his pleasure, such of

his powers and functions as he may deem it necessary or

expedient to assign to him or tliem : Provided always, that

the appointment of such a Deputy or Deputies shall not

affect the exercise by the Governor-General himself of any

power or function.

VII, And We do hereby declare Our pleasure to be that, Succession to the
"' ' Crovernment.

in the event of the death, incapacity, removal, or absence of

Our said Governor-General out of Our said Commonwealth,

all and every the powers and authorities herein granted to

him shall, until Our further pleasure is signified therein, be

vested in such per.son as may be appointed by us under Our

Sign Manual and Signet to be Our Lieutenant-Governor of

Our said Commonwealth ; or if there shall be no such

Lieutenant-Governor in Our said Commonwealth, then in

such person or persons as may be appointed by Us under

Our Sign Manual and Signet to administer the Government

of the same. No such powers or authorities shall vest in

such Lieutenant-Governor, or such other person or persons, ^/°]2^°\ ^^^^^

until he or they shall have taken the oaths appointed to be *'^''«"-

taken by the Governor-General of Our said Conimonwealth,

and in the manner provided by the Instructions accompany-

ing these Our Letters Patent,

VIII. And We do iiereby require and command all Our Officers and
'' others to obey

OtHcers and Minister.s, Civil and Military, and all other the ""d assist the
•' Oovernor-

inluibitants of Our said Commonwealth, to be obedient, General,

aiding, and assisting unto Our said Governor General, or,

in the event of his death, incapacity, or absence, to such

person or persons as may, from time to time, under the

provisions of these Our Letters Patent, administer tlie

Government of Our said Commonwealth.

Uff



G74 THE COMMONWEALTH OF AUSTRALIA.

Power resened IX. And We do hereby reserve to Ourselves, Our heirs
to Her Majesty •'

^o revoke, alter, and successors, full power and authority from time to time

Patrnt*^
^^^^'^ to revoke, altei-, or amend these Our Letters Patent as to

Us or them shall seem meet.

Publication of X. And we do further direct and enjoin thr.t these Our
Letters Patent. "^

Letters Patent shall be read and proclaimed at such place

or places as Our said Governor-General shall think iit

within Our said Commonwealth of Australia.

In witness whereof We have caused these Our Letters to be

made Patent. Witness Ourself at Westminster, the Twenty-

ninth day of October, in the Sixty-fourth Year of Our Reign.

By Warrant under the Queen's Sign Manual,

MUIR MACKENZIE.

Letters Patent constituting the Office of Governor-

Gkneral and Commander-in-Chief of the

Commonwealth of Australia.

Dated 29th
October 1900.

(3) Instructions passed under the Royal Sign

Manual and Signet to the Governor-General

and Commander-in-Chief of the Common-
wealth of Australia.^

Victoria R. I.

Instructioxs to Our Governor-General and Commander-in-

Chief in and over our Commonwealth of Australia, or

in his absence, t^ our Lieutenant-Governor or the

Officer for the time being administering the Govern-

ment of our said Commonwealth.

Given at Our Court at Saint James's, this Twenty-

ninth day of October, 1900, in the Sixty-fourth year

of Our Reign.

^Commonwealth Parliamentary Papers 1901, A2.
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WHEREAS by certain Letters Patent bearing even Preamble,

date herewith, We have constituted, ordered, and.

declared that tliere shall be a Governor-General and

Commander-in-Chief (therein and hereinafter called the

Governor-General), in and over Our Commonwealth of

Australia (therein and hereinafter called Our said Common-

wealth). And We have thereby authorized and com- j^^'^^^"
^"«"

manded our said Governor-General to do and execute in o^^g
q"'''"^ ****

due mannor all things thut shiill belong to his said com-
QgJ'i*J!^'{|'"'

maud, and to the trust We have reposed in him, according

to the several powers and authorities granted or appointed

him by virtue of the said Letters Patent and of such Com-

mission as may be issued to him under Our Sign Manual

and Signet, and according to such Instructions as* may

from time to time be given to him, under our Sign Manual

and Signet, or by Our Order in Our Privy Council, or by

Us through One of Our Principal Secretaries of State, and

to such laws as shall hereafter be in force in Our said

Commonwealth. Now, therefore, We do, by these Our

Instructions under Our Sign Manual and Signet, declare

our pleasure to be as follows :

—

I. Our first appointed Governor-General shall, with all P"W'''ation of
*^ '^ nrst (Jovernor

due solemnity, cause Our Commission, under Our Sign Cenerars

Manual and Signet, appointing Our said Governor-General

to be read and published in the presence of Our Governors,

or in their absence of Our Lieutenant-Governors of Our

Colonies of New South Wales, Victoria, South Australia,

Queensland, Tasmania, and Western Australia, and such

of the members of the Executive Council, Judges, and

members of the Legislatures of Our said Colonies as are

able to attend.

II. Our said Governor-General of Our said Common- Oathg to be

11111 1 iz-viviii. • <• taken bv flret

wealtli shall take the Oath of Allegiance in the form pro- cJovernor-
Geiieral, &C.

vided by an Act passed in the Session holden in the thirty-

first and thirty-second years of Our Reign, intituled " An
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Imperial Act
and 32 Vict. c.

Jtevolced

Augxist Wth,
1902.

Publication of

Governor-
General's
Commission
after the first

appointment.

Act to amend the Law relating to Promissory Oaths ;" and

likewise the usual Oath for the due execution of the office

of Our Governor-Genernl in and over Our said Common-

wealth, and for the due and impartial administration of

justice ; which Oaths Our said Governor and Commander-

in-Chief of Our Colony of New South Wales or, in his

absence, our Lieutenant-Governor or other officer adminis-

tering the Government of Our said Colony, shall and he is

hereby required to tender and administer unto him.

///. Every Govemor-Gf.neral, and every other officer aj)-

poi7ited to adminisler the Government of Our said Common-

tv.alth after Our said first appointed Governor-General,

shall, ivith all due solemnity, cause Our Commission, under

Our Sign Manual and Signet, appointing Our said Governor-

General, to he read and published in the presence oj the

Chie/ Justice of the High Court of Australia, or some other

Judge of the said Court.

IV. Every Governor-General, and every other officer ap-

pointed to administer the Government of Our said Commoti-

walth after Our said first apjyointed Governor-General, shall

take the Oath of Allegiance in theform provided by an Act

passed in the Session holden in the thirty-first and thirty-

second years of Our Reign, intituled " An Act to amend the

Law relating to Promissory Oaths ;" and likeivise the usual

Imperial Act, 31 Oath for the due execution oJ the Office of Oiir Governor-
and 32 ^ict. c.

.

72. General in and over Our said Commonivealih, andfor the

d^ie and impartial administration of justice ; which Oaths

the Chief Justice of the High Court of Australia, or some

other Judge of the said Court, shall and he is hereby required

to tetider and administer unto him or them.

Oaths to be
taken by
Governor-
General, &c.,

after the first

appoinlnient.

Oaths to be V. And We do authorize and require Our said Governor-
administered by _, . . . J . 1 1 • 1 1. 1

the Governor- General from time to time, by himselt or by any other

person to be authorized by him in that behalf, to administer

to all and to every persons or person, as he shall think fit,

-
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who shall hold an}' office or place of trust or profit in Our

said Commonwealth, the said Oath of Allegiance, together

with such other Oath or Oaths as may from time to time

be prescribed by any laws or statutes in that behalf made

and provided.

VI. And "We do require our said Governor-General to oovemor-
^ General to

communicate forthwith to the Members of the Executive coiiiuiunicate

Instructions to

Council for Our said Commonwealth these our Instruc-
coundr"*^'^*

tions, and likewise all such others, from time to time,

as he shall find convenient for Our service to be imparted

to them.

VII. Our said Governor-General is to take care that all p''"'^ 8«»t home
to have marginal

laws assented to by him in Our name, or reserved for the a^'sti^acts-

signification of Our pleasure thereon, shall, when trans-

mitted by him, be fairly abstracted in the margins, and be

accompanied, in such cases as may seem to him necessary,

with such explanatory observations as may be required to

exhibit the reasons and occasions for proposing such laws
;

and he shall also transmit fair copies of the Journals and ^^'j^y'^^^
*"*

Minutes of the proceedings of the Parliament of Our said

Commonwealth, which he is to require from the clerks, or

other proper officers in that behalf, of the said Parliament.

Vlir. And we do further authorize and empower OurOrai»tof
pardons.

said Governor-General, as he shall see occasion, in Our name

and on Our behalf, when any crime or oflfence against the

laws of Our Commcmwealth has been committed for which

the offender may be tried within Our said Commonwealth,

to grant a pardon to any iiccomplice in such crime or offence

who shall give such information as shall lead to the con-

viction of the principal offender, or of any one of such

ulTenders if more than one ; and further, to grant to any

offender convicted of any such crime or offbnce in any

Court, or befoie any Judge, Justice, or Magistrate within

our said Comntonwealth, a pardon, either free or subject
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—
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to lawful conditions, or any respite of the execution of the

sentence of any such offender for such period as to Our said

Governor-General may seem fit, and to remit any fines,

penalties, or forfeitures which may become due and payable

to Us. Provided always, that Our said Governor-General

shall not in any case, except where the offence has been of

a political nature, make it a condition of any pardon or

remission of sentence that the offender .shall be banished

from or shall absent himself from Our said Commonwealth.

And We do hereby direct and enjoin that Our said Gov-

ernor-General shall not pardon or reprieve any such offender

without first receiving in capital cases the advice of one, at

least, of his Ministers ; and in any case in which such

pardon or reprieve might directly affect the interests of Our

Empire, or of any country or place beyond the jurisdiction

of the Government of Our said Commonwealth, Our said

Governor-General shall, before deciding as to either pardon

or reprieve, take those interests specially into his own

personal consideration in conjunction with such advice as

aforesaid.

IX. And whereas great prejudice may happen to Our

service and to the security of Our said Commonwealtli by

the absence of Our said Governor-General, he shall not, upon

any pretence whatever, quit our said Commonwealth with-

out having first obtained leave from Us for so doing under

Our Sign Manual and Signet, or through one of Our

Principal Secretaries of State.

V.R.I.

Instructions to the Governor-General and Com-

mander-in-Chief of the Commonwealth

OF Australia.
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(4) Additional Instructions, passed under the

Royal Sign Manual and Signet, to the

Governor-General and Commander-in-Chief

of the Commonwealth of Australia/

Edward 11. & I. i^<^^ ""'
August, 190-2.

Additional Instructions to our Governor-General and

Commander-in-Chief in and over Our Commonwealth

of Australia or in his absence to Our Lieutenant-

Governor, or the Oflticer for the time being administer-

ing the Government of Our said Commonwealth.

Given at Our Court at Saint James's, this Eleventh

day of August 1902, in the Second year of Our Reign.

"TITTHEREAS by certain Letters Patent bearing date

» » the Twenty-ninth day of October 1900, Her late

Majesty Queen Victoria did constitute the Office of

Governor-General and Commander-in-Chief (therein and

hereinafter called the Governor-General) in and over Our

Commonwealth of Australia :

And whereas by the third and fourth clauses of certain

Instructions under the Royal Sign Manual and Signet,

accompanying the said Letters Patent and bearing even

date therewith, Her said late Majesty was pleased to direct

that every Governor-General and- every other officer

appointed to administer the Government of Our said

Commonwealth after the first appointed Governor-General

should cause the Commission appointing him to be read

and published in the manner therein prescribed and should

also take the Oaths of Office and Allegiance in the manner

likewise therein prescribed :

And whereas it has been found necessary to make

further and other provision in respect of the said matters :

^Presented to both Houses of Parliament 1902, not ordered

to be printed.
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Imperial Act,
31 & 32 Vict.

I, Now, therefore, We do, by these Our additional

Instructions under Our Sign Manual and Signet revoke

the aforesaid Third and Fourth Clauses of the aforesaid

Instructions and instead thereof We do declare Our

pleasure that the following clauses shall be substituted :

" III. Every Governor-General, and every other officer

"appointed to administer the Government of Our said

" Commonwealth after Our said first appointed Governor-

" General, shall, AvitU all due solemnity, cause Our Commis-

"sion, under Our Sign Manual and Signet, appointing Our

"said Governor-General, to be read and published in the

" presence of the Chief Justice of the High Court of

" Australia, or some otlier Judge of the said Court, or in

" the presence of the Chief Justice or some other Judge

" of the Supreme Court of any of the States of Our said

" Commonwealth."

" TV. Every Governor-General, and every other officer

"appointed to administer the Government of Our said

" Commonwealth after Our said first appointed Governoi^

" General, shall take the Oath of Alleginnce in the form

"provided by an Act passed in the Session holden in the

"thirty-first and thirty-second years of Our Reign, intituled

"'An Act to amend the Law relating to Promissory

" Oaths ;' and likewise the usual Oath for the due execution

" of the Office of Our Governor-General in and over Our

"said Commonwealth, and for the due and impartial

"administration of justice; which Oaths the Chief Justice

" of the High Court of Australia, or some other Judge of

" the said Court or the Chief Justice or some other Judge of

"the Supreme Court of any of the States of Our said

" Commonwealth, shall and he is hereby required to tender

"and administer unto him or them."

IT. These Our Additional Instructions shall be deemed

to have been given and to have come into operation as
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from the Fourteenth day of July 1902 in the Second year

o£ Our Reign, and every sucli Commission as aforesaid

publiKshed and every oath taken and administeied as afore-

said in the manner hereinbefore directed from and after

the said Fourteenth day of July shall be deemed to have

been duly and lawfully published, taken, and administered,

as the case may be.

E.R.

Additional Instructions to the Governor-General

and Commander-in Chief, Commonwealth

OP Australia.

{5) Commission passed under the Royal Sign

Manual and Signet, appointing the Right

Honorable the Earl of Hopetoun, P.C., K.T.,

G.C.M.G., G.C.V.O., to be Governor-General

and Commander-in-Chief of the Common-
wealth of Australia/

Victoria R. nate^i '29'h

October, 1900.

Victoria, by the Grace of God of che United Kingdom of

Great Britain and Ireland Queen, Defender of the

Faith, Empress of India ; To Our Right Trusty and

Right Well-beloved Cousin and Councillor, John

Adrian Louis, Earl of Hopetoun, Knight of Our Most

Ancient and Most Noble Order of the Thistle, Knight

Grand Cross of Our iNlost Distinguished Order of Saint

Michael and Saint George, Knight Grand Cross of the

Royal Victorian Order, Greeting.

WE do, by this Our Commission under Our Sign Appointment of

T.r , , f^- • 1 • 1 T 1
the Kitfhl Hon.

Manual and bignet, appoint vou, the said J olin the h:ari of
' rr - ' Hopetoun, P.O.

Adrian Louis, Earl of Hopetoun, to be, during Our pleasure, K.T., g.c.m.o.,
' r » > o r > o.C.V.U., aa

Our Governor-General and Commander-in-Chief in and over uovemor-
Gcneriil.

'Commonwealth of Australia Gazette No. 1, January Ist, 1901.
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Our Commonwealth of Australia, with all the powers,

rights, privileges, and advantages to the said Office

belonging or appertaining.

Recit.es Letters H. And We do hereby authorize, empower, and
Patent con8ti- •' ' r '

tilting the Office command vou to exercise and perform all and singular the
of Governor- ., r o
General. powers and directions contained in Our Letters Patent

under the Great Seal of Our United Kingdom of Great

Britain and Ireland, bearing date at Westminster the

Twenty-ninth day of October, 1900, constituting the .said

Office of Governor-General and Commander-in-Chief, or in

any other Our Letters Patent adding to, amending, or

substituted for the same and according to such Orders and

Instructions as you may receive from Us.

Officers. &c., to III. And We do hereby command all and .singular
oliey the
Governor- Our Officers, Ministers, and loving subiects in Our .said
Gener.ll.

' '

.

Commonwealth, and all others whom it may concern, to

take due notice hereof, and to give their ready obedience

accordingly.

Given at Our Court at Saint James's tliis Twenty-ninth

day of October, 1900, in the Sixtj'-fourth year of

Our Reign.

By Her Majesty's Command,

J. CHAMBERLAIN.

Commission appointing The Right Honorable the

EarlopHopetoun,P.C.,K.T.,G.C.M.G.,

G.C.V.O., to be Governor-General and

Commander-in-Chief of the Common-

wealth OF Australia.



o.

State Documents.

[The following instruments were issued in relation to the State of

Victoria. Instruments similar to 1 and 2 were issued in the case of

each of the other States.]

VICTORIA. »

(1) Letters Patent passed under the Great Seal of Letters Patent,

the United Kingdom constituting the Office of October, looo.

Governor of the State of Victoria and its

Dependencies, in the Commonwealth of Aus-

tralia.

Victoria, by the Grace of God of the United Kingdom of

Great Britain and Ireland Queen, Defender of the

Faith, Empress of India : To all to whom iliese presents

shall come. Greeting.

WHEREAS, by certain Letters Patent, under the preamble.

Great Seal of Our United 'Kingdom of Great
{,\7;j;;''„';«2uT

Britain and Ireland, bearing date at Westminster the '^^'^^^'^'y' 1879.

Twenty-first day of February 1879, We did constitute the

Office of Governor and Commander-in-Chief in and over Our

Colony of Victoria as therein described, and its Dependen-

* Victoria Government Gazette, January 2nd, 1901.
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Recites Imperial
Act 63 &C4 Vict.,

c. 12, Proclama-
tion of 17th
September, 1900,
and Letters
Patent of 29th
October, 1900.

Revocation of

Letters Patent
of 21st February.
1879.

Office of
Governor
constituted.

Boundaries,

cies : And whereas, in virtue of the provisions of the

Commonwealth of Australia Constitution Act, 1900, and

of Our Proclamation issued thereunder, by and with the

advice of Our Privy Council on the Seventeenth day of

September, 1900, We have by certain Letters Patent under

the said Great Seal of Our United Kingdom of Great

Britain and Ireland, liearing even date herewith, made

provision for the Office of Governor-General and Com-

mander-in-Chief in and over Our Commonwealth of Aus-

tralia : And wliereas it has become necessary to make

permanent provision for the Office of Governor in and over

Our State of Victoria and its Dependencies, in the Com-

monwealth of Australia, without making new Letters

Patent on each demise of the said Office. Now know ye

that We do by the.se presents revoke and determine the said

first-recited Letters Patent of the Twenty-first day of

February 1879, and everything therein contained, from and

after the proclamation of these Our Letters Patent as

hereinafter provided ; And farther know ye that We do by

these presents constitute, order, and declare that there shall

be a Governor in and over Our State of Victoria (comprising

the territories bounded on the west by Our State of South

Austi'alia, on the south by the sea, and on the east and

north by a straight line drawn from Cape Howe to the

nearest source of the River Murray, and thence by the

course of that river to the Eastern Boundary of Our State

of South Australia) and its Dependencies, in the Common-

wealth of Australia (which said State of Victoria and its

Dependencies are hereinafter called the State), and that

appointments to the said Office shall be made by Commission

under our Sign Manual and Sijscnet.

Governor's
powers and
authorities.

IL We do hereby authorize, empower, and command

Our said Governor to do and execute all things that belong

to his said Office, according to the tenor of these Our

Letters Patent and of such Commission as may be issued
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to him under Our Sign Manual and Signet, and according

to such Instructions as may from time to time be given to

him under Our Sign Manual and Signet, or by Our Order

in Our Privy Council, or by Us, through one of Our

Principal Secretaries of State, and to such Laws as are now

or shall hereafter be in force in the State.

III. We do also by these Our Letters Patent declare

Our will and pleasure as follows :

—

IV. Eveiy person appointed to fill the Office of Governor Publication of
Governor's

shall with all due solemnity, before entering on any of the Commission.

duties of his Office, cause the Commission appointing him

to be Governor to be read and published at the seat of

Government, in the presence of the Chief Justice, or some

other Judge of the Supreme Court of the State, and of the

Members of the Executive Council thereof, which being

done, he shall then and there take before them the Oath of oath to be uken
by Governor.

Allegiance, in the form provided by an Act passed in the

Session holden in the Thirty-first and Thirty-second years

of Our Keign, intituled an Act to amend the Law relating &'lj.fvi*\'*p''-|'

to Promissory Oaths ; and likewise the usual Oath for the

due execution of the Office of Governor, and for the due

and impartial administration of justice : which Oaths the

said Chief Justice or Judge is hereby required to ad-

minister.

V. The Governor shall keep and use the Public Seal of Public Seal,

the State for sealing all things whatsoever that shall pass

the said Public Seal : and until a Public Seal shall be

provided for the State the Public Seal formerly used in

Our Colony of Victoria shall be used as the Public Seal of

the State.

VI. Tliere shall be an Executive Council for the State, Executive
Council

:

and the said Council shall consist of such persons as were, constitution of.

immediately before the coming into force of these Our

Letters Patent, Members of the Executive Council of Vic-
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toria, or as may at any time be Members of the Executive

Council for Our said State in accordance with any Law

enacted by the Legislature of the State, and of sucli other

persons . as the Governor shall, from time to time, in Our

name and on Our behalf, but subject to any Law as afore-

said, appoint under the Public Seal of the State to be^

Members of Our said Executive Council for the State.

Grant of lands. YIL The Govemor, in Our name and on Our behalf,

may make and execute, under the said Public Seal, grants

and dispositions of any land which may be lawfully granted

and disposed of b}- Us within the State.

Appointment of VIII. The Governor mav constitute and appoint, in Our
Judges, J uscices,

"

&c. name and on Our behalf, all such Judges, Commissioners,

Justices of the Peace, and other necessary Officers and

Ministers of the State as may be lawfully constituted or

appointed by Us.

Grant ofpardons. IX. When any criuie or offence has been committed

within the State against the laws of the State, or for which

the ofiFeiider may be tried therein, the Governor may as he

shall .see occasion, in Our name and on Our behalf, grant a

pardon to any accomplice in such crime or oflfence who

shall give such information as shall lead to the conviction

of the principal oflfender, or of any one of such offenders if

more than one ; and further, may grant to any offender

convicted in any Court of the State, or before any Judge

or other Magistrate of the State, within the State, a

pardon, either free or subject' to lawful conditions, or any

remission of the sentence passed on such offender, or any

respite of the execution of such sentence for such period as

Remission of the Governor thinks fit : and further may remit any fine.s,

penalties, or forfeitures due or accrued to Us : Provided

always that the Governor shall in no case, except where

Political the offence has been of a political nature unaccompanied
offenders.

by any other grave ciime, make it a condition of any
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pardon or remission of sentence that the offender shall Proviso. Banish-
ment from State

absent himself or be removed from the State. prohibited.

X. The Governor may, so far as We Ourselves lawfully Suspension or
removal from

may, upon sufficient cause to him appearing, remove from office,

his office, or suspend from the exercise of the same, any

person exercising any office or place under the State, under

or by virtue of any Commission or Warrant granted, or

which may be granted, by Us, in Our name, or under Our

authority.

XI. The Governor may exercise all powers lawfully summoning,
1 , . TT • ff 1

• • prorojfuing, or
belonging to Us in respect or the summoning, proroguing, dissolving any

Leirislavve

or dissolving any Legislative Body, which now is or here- Body,

after may be established within Our said State.

XII. In the event of the death, incapacity, or removal Succession to the
Government.

of the Governor, or of his departure from the State, Our Lieutenant-

Lieutenant-Governor, or, if there be no such Officer in the .^ . .

'

' ' Administrator.

State, tlien such person or persons as We may appoint,

under Our Sign Manual and Signet, shall during Our

pleasure, administer the Government of the State, lirst

taking the Oaths hereinbefore directed to be taken by the

Governor, and in the manner herein prescribed ; which

being done. We do hereby authorize, empower, and com-

mand Our Lieutenant-Governor, and every other .such Proviso.

Administrator as aforesaid, to do and execute during Our Governor. &c., to

<./•>, take Oaths of

pleasure all things that belong to the Office of Governor offlte before
administering

according to the tenor of these Our Letters Patent, and the Government,

according to Our Instructions as aforesaid, and the Laws am'horitiU
» ., CI .

under Letters
or the htate. Patent.

XIII. In the event of the Governor having occasion to Governor may
ap|M)int a

be temporarily absent for a short period from the Seat of i>eputy<hiring
his temporary

Government or from the State, lie may in every such case, aijsence from
' J J ' Heat of

bv an Instrument under the Public Seal of the State, con- Government or
from the Stute.

stitute and appoint Our Lieutenant-Governor, or, if there

be no such Officer, or if such Officer be absent or unable to
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act, then any other person to be his Deputy during such

temporary absence, and in that capacity to exercise,

perform, and execute for and on behalf of the Governor

during such absence, but no longer, all such powers and

authorities vested in the Governor, by these Our Letters

Patent, as shall in and by such Insti'ument be specified

and limited, but no others. Provided, nevertheless, that

by the appointment of a Deputy as aforesaid, the power

and authority of the Governor shall not be abridged,

altered, or in any way aflfected, otherwise than We may

at any time hereafter think proper to direct.

XIV. And We do hereby require and command all

Our Officers and Ministers, and all other the inhabitants of

tlie State, to be obedient, aiding and assisting unto the

Governor, or to such person or persons as may from time

to time, under the provision of these Our Letters Patent,

administer the Government of the State.

Power reserved XV. And We do hereby reserve to Ourselves, Our heirs
to Her Majesty '

to revoke, alter, a,nd Succcssors, full power and authority from time to time
or an\end the ' ^ •'

^^aent Letters 4.^ revoke, alter, or amend these Our Letters Patent as to

Us or Them sliall seem meet.

Officers and
others to obey
and assist the
Governor.

Publication of

Letters Patent.
XA"I. And We do direct and enjoin that these Our

Letters Patent shall be read and proclaimed at such place

or places within Our said State as the Governor shall think

fit.

In Witness whereof We have caused these Our Letters

to be made Patent. Witness Ourself at Westminster,

this Twenty-ninth day of October, in the Sixty-fourtli year

of Our Reign.

By Warrant under the Queen's Sign Manual.

MUIR MACKENZIE.
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(2) Instructions passed under the Royal Sign

Manual and Signet to the Governor of the

State of Victoria and its Dependencies, in the

Commonwealth of Australia/

Victoria R.T.

Instructions to Our Governor in and over Our State of Dated 29</i

October, 1900.

Victoria and its Dependencies, in the Commonwealth

of Australia, or to Our Lieutenant-Governor, or other

Officer for the time being administering the Govern-

ment of Our said State and its Dependencies.

Given at our Court at St. James's, this Twenty-

ninth day of October 1900, in the Sixty-fourth year of

Our Reign.

WHEREAS by certain Letters Patent bearing even Preamble,

date herewith, We have constituted, ordered, and Patent11111 1 11 1 /^ 1
constituting the

declared that there shall be a Governor in and over Our office of

c, e -ir- 1 • •
Governor.

State of Victoria and its Dependencies, in the Common-

wealth of Australia (which said State of Victoria and its

Dependencies are therein and hereinafter called the State)

:

And whereas We have thereby authorized and com-

manded the Governor to do and execute all things that

belong to his said Office, according to the tenor of Our said

Letters Patent, and of such Commission as may be issued

to him under Our Sign Manual and Signet, and according

to such Instructions as may from time to time be given to

him under our Sign Manual and Signet or by Our Order in

Our Privy Council, or by Us through one of Our Principal

Secretaries of State, and to sucli Laws as are now or shall

hereafter be in force in the State :

And whereas We did issue certain Instructions under Recites
ioRtructions of

Our Sign Manual and Signet to Our Governor and Com- WA y«/y, 1892.

mander-in-Chief in and over Our Colony of Victoria and

its Dependencies bearing date the Ninth day of July, 1892

:

* Victoria Government Gazette, January 2Dd, 1901.

Xx
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Revokes
aforesaid
Instructions.

Interpretation.

Oaths to be
administered.

Now know you that we do hereby revoke the aforesaid

Instructions, and We do by these Our Instructions under

Our Sign Manual and Signet direct and enjoin and declare

Our will and pleasure as follows

:

I. In these Our Instructions, unless inconsistent with

the context, the term "the Governor'' shall include every

person for the time being administering the Government

of the State, and the tmm "the Executive Council" shall

mean the members of Our Executive Council for the State

who are for the time being the responsible advisers of the

Governor.

II. Tlie Governor may, whenever he thinks fit, require

any person in the public service to take the Oath of Allegi-

ance, together with such other Oath or Oaths as may from

time to time be prescribed by any Law in force in the State.

The Governor is to administer such Oaths or cause them to

be administered by some Public Officer of the State,

Governor to III. The Govemor shall forthwith communicate these

I'lstructionsto Our Instructions to the Executive Council, and likewise all
Executive
Council. such others, from time to time, as he shall find convenient

for Our service to impart to them.

IV. The Governor shall attend and preside at the meet-

ings of the Executive Council, unless prevented by some

necessary or reasonable cause, and in his^ absence such

member as may be appointed by him in that behalf, or in

Senior Menber the absence of sucli member the senior member of the
to preside in the
absence of the Executive Council actually present, shall preside; the
Governor and j t: ' t •'

President. seniority of the members of the said Council being

regulated according to the order of their respective appoint-

ments as members thereof.

Governor to
preside.

Governor to
appoint a
President.

Seniority of

Members.

Quorum.

V. The Executive Council shall not proceed to the

despatch of business unless duly summoned by authority

of the Governor nor unless two members at the least
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(exclusive of the Governor or of the member presiding) be

present and assisting througliout the whole of the meetings

at which any such business shall be despatched.

VI. In the execution of the powers and authorities Governor to
take advice

vested in him, the Governor shall be guided by the advice <*' Kxecutive° •' Council.

of the Executive Council, but if in any case he sliall see

sufficient cause to dissent from the opinion of the said

Council, he may act in the exercise of his said powers and

authorities in opposition to the opinion of the Council,

reporting the matter to Us without delay, with the reasons

for his so acting.

In any such case it siiall be competent to any Member of

the said Council to require that there be recorded upon the

Minutes of the Council the grounds of any advice or

opinion that he may give upon the question.

VII. The Governor shall not, except in the cases here- Description of

• 1 • /- T..11 c 1.
Bills not to be

under mentioned, assent in Our name to any Bill of any of assented to.

the following classes :

—

1. Any Bill for the divorce of persons joined together in

holy matrimony.

2. Any Bill whereby any grant of land or money or

other donation or gratuity may be made to himself.

3. Any Bill aflfecting the currency of the State.

4. Any Bill the provisions of which shall appear incon-

sistent with obligations imposed upon Us by Treaty.

5. Any Bill of an extraordinary nature and importance,

whereby Our prerogative or the rights and property of Our

subjects not residing in the State, or the trade and shipping

• of the United Kingdom and its Dependencies, may be pre-

judiced.

6. Any Bill containing provisions to which Our assent

has been once refused, or which have been disallowed by Us

;
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Powers in Unless he shall have previously obtained Our Instructions
urgent cases.

' •'

upon such Bill through one of Our Principal Seci-etaries of

State, or unless such Bill shall contain a clause suspending

the operation of such Bill until the signification in tlie State

of Our pleasure thereupon, or unless the Governor shall have

satisfied himself that an urgent necessity exists requiring

that such Bill be brought into immediate operation, in

which case he is authorized to assent in Our name to such

Bill, unless the same shall be repugnant to the law of

England, or inconsistent with any obligations imposed upon

Us by Treaty. But he is to transmit to Us by the earliest

opportunity the Bill so assented to, together with his reasons

for assenting thereto.

Retaliation of VIII. The Governor shall not pardon or reprieve any
power of pardon, n* ^ • ^ n

offender without first receiving in capital cases the advice

of the Executive Council, and in other cases the advice of

one, at least, of his Ministers ; and in any case in which such

pardon or reprieve might directly affect the interests of Our

Empire, or of any country or place beyond the jurisdiction

of the Government of the State, the Governor shall, before

deciding as to either pardon or reprieve, take those interests

specially into his own personal consideration in conjunction

with such advice as aforesaid.

Judges, &c., to IX. All Commissions granted by the Governor to an}-
be appointed . n i -n i iv "

during pleasure, persons to be J udges, J ustices oi the Peace, or other oincers

shall, unless otherwise provided by law, be granted during

pleasure only.

Governors X. The Governor shall not quit the State without having
absence.

Temporary ^^'^^ obtained leave from Ls for so doing under Our
leave of absence,

gj^^ Manual and Signet, or through one of our Principal-

Secretaries of State, except for the purpose of visiting the

Governor of any neighbouring State or the Governor-

General, for periods not exceeding one month at any one

time, nor exceeding in the aggregate one month for every

year's service in the State.
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Xr. Tlie tempoi'ary absence of the Governor for any Governor's
^ •' •' absence and

period not exceeding one month shall not, if he have departure from

previously informed the Executive Council, in writing, of
J"au^"^'^'°"

his intended absence, and if he have duly appointed a

Deputy in accordance with Our said Letters Patent, be

deemed a departure from the State within the meaning of

the said Letters Patent.

V.RJ.

(3) Commission passed under the Royal Sign

Manual and Signet, appointing Sir John Mad-
den, K.C.M.G., Chief Justice of Victoria, to be

Lieutenant-Governor of the State of Victoria

and its Dependencies, in the Commonwealth
of Australia.^

Victoria R. Dated 29th
October, 1900.

Victoria, by ihe Grace of God of the United Kingdom of

Great Britain and Ireland Queen, Defender of the

Faith, Empress of India : To Our Trusty and Well-

beloved Sir John Madden, Kniglit Commander of Our

Most Distinguished Order of Saint Michael and Saint

George, Chief Justice of the Supreme Court of Victoria,

Greeting.

1^TE do, by this Our Commission under Our Sign Appointment of
I ' •' " Sir J. Madden,

Manual and Signet, appoint you, the said Sir John k.c.m.g., to be
» ' ^- -^ ' Lieutenant-

Madden, to be during Our pleasure Our Lieutenant-Governor Governor,

of Our State of Victoria and its Dependencies, in the

^L * Victoria Government Gazette, January 2nd, 1901. On the

^HEappointment of Sir George Sydenham Clarke as Governor, the

^^Boperation of this Commission so far as it authorises the exercise of

^^Bkhe powers of the Governor, became dormant, and revives from time

^^Pto time in case of the death, incapacity or removal of the Governor

for the time being. It will be observed that the office of Lieutenant-

Governor is personal in that it is not, like that of Governor, per-

manently constituted.
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To administer
Government
during
Governor's
absence.

Recites Letters
Pdtentconstitut
ing Office of

Governor.

Powers and
authorities.

Commission of

29th April 1899,
superseded.

Officers, &c., to
talce notice.

Commonwealth of Australia, with all the powers, rights,

privileges, and advantages to the said Office belonging or

appertaining.

II. And further, in case of the death, incapacity, or

removal of Our Governor of Our said State, or of his

departure from Our said State, We do hereby authorize and

require you to administer the Government thereof, with all

and singular the powers and authorities contained in Our

Letters Patent under the Great Seal of Our United King-

dom of Great Britain and Ireland, bearing date at West-

minster the Twenty-ninth day of October 1900, constituting

the Office of Governor in and over Our said State of Victoria

and its Dependencies, in Our Commonwealth of Australia,

or in any other Our Letters Patent adding to, amending, or

substituted for the same, and according to such Instructions

as Our said Governor for the time being may receive from

Us, or through one of Our Principal Secretaries of State,

and according to such Laws as are now or shall hereafter

be in force in Our said State.

III. And We do hereby appoint that this Our present

Commission shall supersede Our Commission under Our

Sign Manual and Signet bearing date the Twenty ninth

day of April, 1899, appointing you the said Sir John

Madden to be Lieutenant-Governor of Our Colony of

Victoria and its Dependencies.

IV. And We do hereby command all and singular Our

Officers, Ministers, and loving subjects in Our said State

and its Dependencies, and all others whom it may concern,

to take due notice hereof, and to give their ready obedience

accordingly.

Given at Our Court at Saint James's, this Twenty-ninth

day of October 1900, in the Sixty-fourth year of Our Reign.

By Her Majesty's Command,

J. CHAMBERLAIN.
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Abobiginals—
of certain countries disfranchised, 126.

Australian, and the power as to special racial law.s, 462-3.

in enumeration of population, 118, 120.

Acquisition.—See Railways, Sent of Government.

of property, compulsory, on just terms, 75, 320-1, 487, 592.

"places acquired," 289.

eminent domain, 487, 506-7.

of territory with consent of State, 589, 593-4.

Acts.—See Australian Lawt, Colonial Legislatures, Crown, Imperial,

Interpretation, Statutes, Ultra Fire*.

Action.—See Service and Execution oj Process.

against States or officers of States, 403, 491 et seq., 497.

claims against the Commonwealth, 490-1, 497.

Adelaide Convention, 47.

Administration, 573-4.—See Executive.

Admiralty.—See 2^avigation and Shipping.

Adoption—

of Commonwealth laws by States, 485.

of State laws by Commonwealth, 444.

of Imperial Acts by Australian legislatures, 8-9.

of Constitution by Convention, 49.

Adult suffrage, 126, 601.

Advisory Opinions, 102, 362, 366-8, 388, 394.— See Control, Judicial Power.

Agent, 569.—See Instrumentalities, Officers,

convened colonial legislature, not mere agent of Crown, 240.

whether Commonwealth Government agent of State Government, 351.

Minister, official, &c., not necessarily agent of State, 417.

the State as Commonwealth agent, 438-44.
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Agreemknt.—See Defence, Financial Selations.

in restraint of trade, &c., 471, 556-7.

as to New Hebrides, 29.

as to State industrial legislation, 576, 620.

Aliex.—See Naturalization and Aliens.

Allegiance—
of foreign power, persons under, ineligible as members, 127.

oath of, of senators and members, 137.

Alteration—See Boxmdarits.

of salary of Governor-General, 160.

of State laws before federal exclusive power exercised, 411-2.

territorial alterations, 254, 331, 587, 593-6, 602, 605, 615.

Alteration of Constitution, 77, 107, 247-8, 348, 424, 540, 597, 602.

as to augmentation of Commonwealth powers without, 485, 621.

of colonial constitutions, 77, 255, 346.

Colonial Laws Validity Act, 6, 245, 255-6, 258, 271, 599.

amending a constitution not ordinary legislation, 255, 256, 273.

validity where requirements not followed, 244.

in Germany, United States, Canada, Switzerland, &c., 597, 598, 599.

no alternative method of, 599.

initiation of amendments with either House only, 104, 599.

deadlock provision, 157, 599-600.

submission to the people after passing both Houses, 600.

majorities required, 601.

presentment to Governor-General for Royal Assent, 601.

as to reservation, 601, 602.

consent of State electors for certain matters, 111, 112, 120, 602-5.

" alteration " wider than " amendment," 602a

not to be repugnant to Imperial Acts, 603»_^

"covering clauses," preamble, &c., as to amending, 76, 603v<

as to whether sec. 128 itself could be repealed, 604^

vote of electors, how taken, 605.

State Governor's right to scrutineers, recount, 606.

validity of referendum, &c. how disputed, 244, 606.

Constitution Alteration (Senate Elections), 113, 606, 664.

financial relations and State debts, proposed laws as to, 548, 606, 666.

Amendment, 594, 597, 602, 622.—See Alteration of Conatitudon, Colonial

Legislatures, Deadlocks, Federation, Money Bills, United Slates.

America.—See United States.

coloaies, 96, .359.—And see Canada.
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Annexation, 271, 301, 595, 596.

Annual—
sessions of Parliament, 107.

services of the Government, 141 et seq.—See Audit, Money Bills,

Public Money.

Appeals.—^ee A pptUale Jurisdiction, Federal Jurisdictioti, Ultra Vires.

against removal of Judge by Governor on advice of Ministry, 202.

from advisory opinions in Canada, 367.

Appkllate Jurisdiction, 206, 209, 210, 502.—See Federal Jurisdiction,

High Court, Privy Council,

High Court has original and, by Constitution itself, 199.

Privy Council, inconveniences of appeals to, 34, 220-1, 235.

High Court, jurisdiction of as to appeals, 199, 221 et seq.

from what federal and State Courts, 221-2, 502.

from Inter-State Commission on questions of law, 222.

final and conclusive, 222, 2.32, 384-5.

Queen in Council, provisions as to appeals to, 218, 222, 231, 232-3, 234.

High Court, federal and general appellate jurisdiction of, 223.

Parliament may make exceptions and regulations as to appeal, 221-4.

limitation where appeal lay to Queen in Council, 111, 223.

as to State Parliament, 223.

may create any additional, in High Court, 223.

as to Orders in Council regarding appeals from State Courts

exercising federal jurisdiction, 218, 224.

as to power of High Court to grant special leave, 218, 224, 225.

as to State Court exercising unusual special jurisdiction, 224.

exercise of power of Parliament over appellate jurisdiction, 224.

appealable amount, 224.

appeals by and without special leave, 224-5.

as to judgments of single Judges of State Courts, 225-7.

appeals " as of course," 226.

direct appeals from single State Judge to High Court, 226-7.

no further appeal to Privy Council without special leave, 227.

as to appeal against judgment based on verdict of jury, 227.

when State Court acting in federal jurisdiction, 224//, 227, 230, 384, 502.

appeal to High Court from other State Courts from which appeal lay

to Queen in Council, 227-9.

appeal from State Courts to King in Council, 91, 229-31, 427.

inconveniences of alternative appeals, 229.

as to High Court's refusal to follow Privy Council, 229-30, 427.

right of, how governed, 230.

Parliament cannot abridge such rightr<, 224, 230-1.



698 INDEX.

Appeixate Jurisdiction— continued.

crimiual cases, appeals to King in Council and High Court, 231.

special leave, appeal on, to High Court, 231, 232.

appeal from High Court to Privy Council, 221, 222, 231, 232-3.

appeals by special leave of King in Council, 137, 233.

possible effect of Parkin v. Jame-'', 234.

power of Parliament, 111, 222, 233.

reservation for Royal Assent, 111, 223, 2.33.

certain constitutional cases in which no appeal to Privy Council

except on certificate of High Court, 222, 234-7.

income tax and doctrine of instrumentalities, 238, 423, 427-9,

520.

do Privy Council decisions on such questions bind High

Court ? 91, 238, 239, 240, 427.

mode adopted by Parliament to meet difficulty, 240.

as to whether a case involves questions under sec. 74, 240, 502.

proper tribunal for so determining, 240.

relation of High Court to State Courts in exercise of, 241-2.

reversal of State judgment and remission to it for execution, 241,

duty of State Court, 242.

direct supervision of State Courts by the appellate power, 418.

Applicability—See United States.

of the laws of England, 2-4, 5, 354.—See Australian Laics, States.

Application—
of State Executive for protection against domestic violence, 338.

withdrawal of, for registration of Union Label, 394.

of State laws to federal judicature, 442, 443.

Appointment,—See Governor-General, Public Service.

of Federal Executive Council, &c., 171.

of President of Court of Conciliation and Arbitration, 216.

of Justices of the High Court, 200-5.

of State Governors, 327.

of members of Inter-State Commission, 576.

Appropriation', 107, 140 et seq., 181, 183, 522 et seq.

as to appropriation of salary for new judgeships, 205.

in aid of religious bodies probably forbidden, 287-8.

" expenditure " and " appropriation," 536.

Arbitration.—See GoncHialion and Arbitration.

Area—
of federal authority, 74-5, 562.—See Commonwealth.

for federal capital, 590-2.
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Arbest, 269, 298-9, 43S.—See Habeas Corpus.

State powers of, under Imperial Acts, 353-4.

State not liable for unlawf\}I, by peace officer, 417.

of persons in other States, 482.

AssKNT, 87, 107-11, 223, 233, 244, 346, 601.—See Colonial Legislatures^

Crown, Delegation, Governor-General.

Astronomical Observations, 450.

Attainder, Act of, 95, 332.

Attorney-General—
in constitutional matters, 219, 365, 395-7. c

Department of, what it embraces, 171, 173-4, 179-80.

Apdit.—See P^ihlic Moneys.

collection, custody, issue, banking of Commonwealth money, &c. , 180-3.

official receipt required by Audit Act not taxable by State, 425.

appropriation and issue of money of Commonwealth, 181, 183, 184-5.

Auditor-General, tenure, duties, &c., 173, 179, 183-7, 191.

Australia.—See Federation.

Industries Preservation Act, 174, 177, 311-2, 321-2, 376, 379, 382, 471.

former need of an authority to speak in name of whole in, 72, 292.

communications of States with the Imperial authorities, 346-7.

Australian Laws—
laws of England applicable, 2-4.

'* British law," 4.

Colonial Laws Validity Act, 6.—See Colonial.

statutory orders and regulations (under Imperial Acts), 6-7.

prerogative orders, charters and letters patent, 7-8.

statutes and ordinances of colonial legislatures, 8-9.

Imperial Acts adopted, construction of, 8-9.

as to orders under colonial Acts, 9.

laws of Australian colonies before Federation, 916.

Banking, 422, 431, 432, 450.—See Corporations.

legislative power as to, 469.

incorporation and paper money, 469.

validity of federal laws as to, 378-9.—See Interpretation.

implied power to incorporate national bank, 277, 278, 422.

duty of bank as to public moneys, 18G.

taxation of note issues, 431, 432, 508, 512-3.
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Bankruptcy.—See Service and Execution of Process.

applicability of English Bankruptcy Act to Australia, 5-6.

as a disqualification of senators and members, 127.

extra-territorial operation of Australian Bankruptcy Acts, 261, 269 70.

and insolvency, legislative power us to, 473-4.

Basis—
of distribution of revenue among the States, 530.

Beacons, 19, 449.— See Lighthouses.

Bill of Exchange—
State tax on negotiation of a, 430.

validity of federal laws relating to, 37S-9.

a subject of the legislative power, 473.

Bills.—See Deadlocks, Governor- General, Money Bills, Proposed Lav^s.

Bookkeeping System, 532, 535.

Borrowing, 525.—See Financial Relations, Public Moneys.

Boundaries, 76, 254, 356, 492, 552, 594-6.—See Alteration, Territorial

Alterations.

coercive power beyond territorial, 270.—See Colonial Legislatures.

disputes between Victoria and neighbouring States, 356, 596.

Bounties, 447, 517, 565.—See Commerce Power, Legislative Power.

debate on the Sugar Bounty Bill, 149-150.

uniformity of bounties, 283.

express federal power to spend money on, 525.

control of payment of, passed to Commonwealth, 330, 528, 529.

Braddon Clause, 48, 51, o'.VS, 538.—See Financial Relations.

British—
Constitution, custom as well as law in the, 83, 294-5, 348.

Empire, Australia and the, 58, 461.

possessions, meaning of in Fugitive Offenders Act, 353.—See States,

ships, 74-5, 281-3, 562.—See Navigation and Shipping.

law, applicability of, 4.—See Australian Laws, Colonial Legislatures.

BroYS, 449.—See Lighthouses.

Cabinet, 83, 103, 151, 167, 168, 228h, 295, 297.—See Executive, Executive

Poioer.

position of with regard to Senate, 144-5, 614.

Executive Council, Ministers and, 168-70.

Attorney-General in Australia a member of, 180.

comparison with American system, 100-1, 609-11.

and Ministry in England, 169, 609-12.
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Canada.—See Colonial Legislatures, Commonwealth, Commonwealth and

States, Constitution, Legislative Poioer, States, Taxation.

supervision over Provincial Governments, 70-1, 198, 342, 346-7, 411.

Provinces not mere municipal institutions, 86-7.

statutes as to Chinese and other aliens, 252, 270, 463.

alteration of the Constitution, 597.

as to the powers of the Provincial legislatures, 95.

relation of Crown to the legislature, 105-6, 108-9, 252, 346.

appeals, 229, 233.—See Appellate Jurisdiction.

the Judicature in, 197-8.

the enumerated powers in, 284>5, 342, 379.

reference of constitutional questions, &c., for opinion, .367-8.

interpretation of constitution, &c., 378, 379-80.

delegation of Dominion powers to Provincial legislature, 441.

comparison with the Commonwealth, 56-8, 326, 327, 607-8, 616-7.

as to privileges of Parliament in, 138b.

as to extra-territorial legislation, 252, 270.

as to intoxicating liquids, 343, 380.

Dominion and Province, powers generally exclusive, 275, 284,379.

controversies as to proprietary rights in territory, 499.

lands and property of, not liable to taxation, 519.

as to the power of appropriating revenue, 523-4.

Capital, 590.—See Seat of Government.

Cask under Constitution, 240, 501-2.—See Legislative Power.

Census, 120, 173, 17{h

and Statistics, power as to, 450.

Certificatk, 184.—See Audit.

as to population by chief electoral officer, 119.

of High Court, 222, 234, 427.—See Appellate Jurisdiction.

of judgment for enforcement in another State, 484-5.

Cektiobari, 398, 402.

control over determinations of bodies, not Courts, by, 305-6.

" judicial " matters for purposes of, 317.

Channel of Communication between States and Crown, 347, 349-50.

Charge.—See Commerce Power, luter-Stale Comtnission.

on the people. Senate amendment increasing, 141, 143.

by State for expenses occasioned by inter-State commerce, 507.

net produce of State inspection, belongs to Commonwealth, 530, 566.

on Consolidated Revenue Fund, 525.

for services rendered as distinguished from a tax, 566.
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Charters, 8o, 230, 359.

Chinese, 464.—See Ahoriginah, Canada, Immigration and Emigration,

Naturalization and Aliens.

as to Chinese immigration, 35, 463, 466.

Civil law, 617.

Claims, 414-8.—

against colonial governments, 88-9.

against government.—See Judicial Power.

in the United States, 319-20.

against a State in "contract or in tort," 416-7.

federal jurisdiction where Commonwealth party, 490, 491, 499.

provision confers no right to sue Commonwealth, 490.

State Crown Remedies Acts not sufficient, 490-1.

Parliament may confer rights to sue Commonwealth 491, 497-8.

Commonwealth may sue in State Courts, 491.

temporary Act relating to, superseded by Judiciary Act, 491.

suits in contract or tort against Commonwealth, 416, 491, 498.

exclusive jurisdiction of High Court, 491.

between States, &c., 491.—See i^taten.

for same subject matter under different State laws, 503.

Clearance, 74, 75, 281, 562.—And see Navigation and Shipping.

Coinage, 272, 449, 508.—See Banking, Currency, Legal 2\vder.

as a power of the Executive, 253, 301.

addition of words " and legal tender " to power as to, 449-50.

State not to coin money, 330, 355, 450.

Commonwealth could not so authorize it, 41C.

Colonial—
boundaries, 76, 331, 355, 595.—See Boundarien.

forces, control of, 163-4, 175.

Colonial Laws Validity Act, 6, 109, 245, 2f5-6, 258, 271, 599.

naval defence, 39-40, 261.—See Defence.

Office, view of, as to the representation of Australia, 295.

communications between States and, 345-53.

Regulations as to Governor's position as Commander in Chief, 175-6.

wine, 393-4.—See Ultra Virei.

Colonial LEQisLAxaRES.— See Appellate Jurisdiction, Australian Laws,

Constitution, Legislative Power, States.

Statutes and ordinances of, 8.

orders under Acts of, 9.

enacting clauses, 105-6.
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Colonial Legislatures—co7/a'H?te(i.

self-governing, Governor's power as to dissolving Parliament in, 108.

as to assent to and reservation of Bills, 108-9.

Royal Instructions, 108-9.—And see Appendix,

powers of, 243-72.

as to validity of Acts of, 24.3-9, 255-6.

Colonial Lmos Validity Act, 6, 109, 245, 255-6, 258, 271, 599.

American State decisions as to conclusiveness of Acts, 244.

as to American decisions and interpretation of Constitution, 248.

powers excrciseable by, 249.

not delegates of Imperial Parliament, 101, 250, 279.

within their limits, have plenary powers, 81, 250, 251-5, 279.

Crown in 3olony and in England, 252-3, 300.

prerogative, 161-2, 252-4, 299.—See Crown.

as to doctrine of unity of Crown, 254-5.

limitations on plenary powers of, 81, 82, 232, 255-9.

terms of creating instrument, 255.

as to alterations of constitutions, 255, 256.

laws not to be repugnant to the laws of England, 257-9, 271.

local and territorial limitations, 259-72, 389.

Commonwealth Constitution, sec. v., 261.

as to'\)flFences committed abroad, 265-70, 389.

extraordinary powers of, their nature, 271-2.

from special grants, 271, 355.

" administrative" as opposed to " constitutional " law, 272.

Colonial legislature as instrument of Imperial Parliament, 272.

lex el couHiietudo Parliamenti not applicable to, 138a.—See Privileges,

the Executive in Constitutions of, 294, 299.

legislature as opposed to Executive and Judiciary in the colonies, 201.

taxing powers of, American limitations not generally applicable to, 335-6.

as to marriage outside British Dominions, 389.

Commerce.—See Commerce Power, Trade and Commerce.

Commerce Power, 447, 457.—See Inter-State Commission, Raihcays.

navigation and the, 549, 560-2.

how far it extends to State railways, 391, 577-8, 580, 581-2, 584-6.

where taxation, otherwise invalid, was incidental to, 508.

determining the extent of, 550 et neq.—See Trade and Commerce.

not only the regulation but the protection of commerce, 555-8.

and the police power of States, 340-4, 408, 571.

as to preference to States or parts thereof, 563.—See Taxation.

Commonwealth guardian of inter-State navigation, 563-4.

irrigation belongs to States, 563.
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Commerce Power—continued.

reasonable user of rivers for conservation and irrigation, 563, 564.

freedom of inter-State trade, 330, 436, 442, 507, 514, 521, 531, 564, 570-2.

Parliament not to tax or discriminate, 571-2.

tax on inter-State commerce and implied prohibition on State, 566.

as to undue charges for services, inspection &c. , 566.

as to United States decisions on cognate matters 566, 567, 571.

exclusive, when, 331, 340, 409-10, 567.

police power subjects. State legislation on, when valid, 568.

subjects proper for national and for local regulation, 567, 568-9.

Professor Thayer's view, 568?*.

operation ot commerce and control of instrument, 569.

*' commerce," what is, 550, 569.

State control over, would fail, 569-70.

similar measures may flow from distinct powers, 340-1, 408-10, 570,

as to provision about intoxicating liquors, 571.

Commission' of Governor-General, Governor, &c., ] 59-63, 6S1, 693.

Common Law—
of a colony, 2.

jurisdiction, American federal judiciary has no, 206.

Common Rule, 450, 455.

Commons, House of, 138a, b.—See Privileges.

Commons' Resolutions 1860, 144.

Commonwealth.—See Commonwealth and States, Constitution, Executive,

Federal, Federation, Powers.

the term, 65-6, 67, 72, 73, 117.

a self-governing colony under Colonial Boundaries Act 1895, 76.

separation of powers in, 69, 94, 95, 96-8, 303, 310, 321, 348, 360.

Parliament not the people, grantee of powers, 101.

not delegate of Imperial Parliament, 101.— See Delegation.

organic relation between Ministers and Parliament in, 168.

proceedings relating to, or its oflBcers, 208, 212, 214, 490-1, 497-9.—See

Federal Jurisdiction.

representation of, as a political organism, &c., 295-6, 351, 434.

communications with the Imperial Government &c., 345-53.

power to protect its instruments and operations, 297-9, 338.

determination of the legality of governmental action, 321.

necessary implication.—See Necessary Implication.

and State action, control of, 357 ct seq.—See Control.

taxation by a federal government, 509.

d



INDEX. 705

Commonwealth—continued.

Queen's proclamation of, 65, 72, 669.

a "federal" Comntionwealth, 67-8.

leading features in, 68-71.—And see Enumerated, Reserved Powers.

comparison with Canada and South Africa, 70, 71.—See Canada.

nature of the, 65-75, 273, 348, 407, 509.

despatch of Secretary of State, 1903, 72.

political supremacy within its territory, 73-4.

area of federal authority, 74-5, 280-1.

laws extend to certain ships, 74-5, 281, 562.

exclusive powers of.—See Kxchisive.

" for the Commonwealth," 603.

Documents, 669 et seq.

Commonwealth and States, 406-44.—See Constitution, Control, Financial

Relations, Iiistrumentalilies, Trade and Commerce, Ultra Vires.

federal and State relations, 71, 78, 94, .348, 373-4, 406-12, 499, 528.

conflicts as organs of legislation, &c., 406-12, 413, 422.

supremacy of Commonwealth law, 70, 407, 426, 446.

how far State law still valid, 330, 354, 407-8.

when both act under different heads of power, 340-1, 408, 570.

where reserved power of State and clear federal power, 409-10.

saving of State laws, .354, 411-2.

incidence of Commonwealth laws, 407, 413-20, 422.

are the States the subjects of the Commonwealth ? 413-4,

*' respondeat superior " and public relations, 415-6, 417.

difficulty of subject of liability of State for tort, 416.

upon the State Courts, 418-420.

relation of High Court to State Courts, 419-20.

State as Commonwealth agent, 438-44.

mandamus to State Governors, 438 9.

as to delegation of federal powers to State Parliament, 440-4.

foreign and inter-State commerce, where Congress silent, 442.

Australian position as to instrumentalities, 441-3.

as to an exclusive power, 283-6, 443, 44i.

as to tlie rights of, to the proceeds of taxation, 524.

Companies.— See Corporations,

Conciliation and Arbitration, 174, 210, 266-8, 286, 310-1, 408h, 431,

450 et seq., 619.—See Raihoays.

establishment of Court of, and tenure, &c., of President, 216.

for prevention and settlement of industrial disputes, 450.

extending beyond limits of one State, 450, 451, 452-3.

limits of application of legislation relating to, 282, 385-6, 391, 579-SO.

Yt
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Conciliation* and Arbitration—<o?i<m««/.

as to imposition of a " common rule," 450, 455.

" industrial dispute," "prevention," 451, 452-3, 454-6.

State Railway Se.rvantu' Cane, 451, 579, 5S0.—See liaiUoays.

Jumbunna Coal Mine Case, 451.

incorporation and registration of associations, 386, 451.

wiiere business confined to one State, 452.

'' common cause," 452.

operations in two States, 454.

Court of, and State industrial laws, &c., 408, 456-8, Addenda.

as to awards giving preference to States or parts of States, 287.

as to dismissing employe for unionism (United States), 555.

CoNCTRREST I'owERS, 8, 290, 446, 450, 563 et seq.

taxation is one of the, 407, 446, 511, 514.

in case of conflict. Commonwealth law prevails, 70, 407-8, 511.

Conditions—
of labour and remissible excises, 376, 511-4, 518, 619.

and inter-State commerce, 580-3, 620.—See Railicays>.

in different States, and incidence of burdens, &c., 517-8.

of production not within commerce power, 551.

Conference.—See Federation.

between two Houses in event of disagreement, 155.

Premiers' and Inter-State, .356, 486, 614, 621.—See ConstitiUion,

Federation, Financial Relations.

Imperial, 296, 351.

Conflict.—See Deadlocks, Federation, Privy Council.

between local and Imperial laws, 81, 110.

early conflicts between legislature and Executive and the Courts, 201-2.

police and commerce powers, 340, 408, 571.

State and federal laws in German}' and Switzerland, 357-8.^^See Control.

in Australia, 360-1, 36S, 406 et seq.. Addenda.—See Commonwealth

and State.'i.

where provisions of the Constitution in apparent, 374.

in determinations of State industrial authorities, 486.

Conservation of waters, 563.—See Commerce Power.

Constitution.—See Appellate Jurisdiction, Colonial Legislatures, Common-

loealth, Federal Jurisdiction, Federation, Powers, Ultra Vires.

Constitution Act (Annotated), Alteration and proposed Alterations

thereof. Appendix A.

Cabinet Government, 83, 84, 103, 168, A ddemla. —See Cabinet, Ministers.

protection of by Judiciary, 91, 198, 232-3, 2.36 et seq., 357, 359.

of Colonial Legislature, amendment ot, 244, 256.
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Constitution— co?iU"?iue(i.

American and British Colonial Constitutions, diflferences, 248, 326, 424.

enumerated and implied powers, 275, 276-9, 370, 422.—See Enumerated,

Implied.

execution and maintenance of, 296-9.—And see Execution.

and the States, 70, 325 et mq., 37:5-9. 406, 414, 418, 432-3.—See States.

frame of, is that of United States, 341-4, 425.—See United States.

opinions by Judiciary on questions relating to, in America, &c., 367-8,

interpretation, 208, 236, 369. 372, 383, 437, 579.—See Interpretation.

federal scheme of the, 67, 348, 373-4, 407, 421, 513.

alteration of, 247-S, 597 et neq.—See Alteration of Constiiution.

preamble, "covering" clauses, &c., 76, 603.

binding on the organs of government established, 77, 79.

elements of a modern constitution, 77.

prescribing how powers are to be used, 78.

provisional arrangements, 77, 79, 125, 129, 325, 488.

State Courts and the, 67, 79-81, 212, 242, 414.—See Stale Oourt«.

duty of Federal Executive and Judiciary to Constitution, 79.

checks on " plenary powers" of State Parliaments, 79, 80-81.

bound to uphold Constitution and maintain federal laws, 80-1.

colonial constitutions, nature and limits of, 81, 82.

plenitude of powers of, 81.

" The Constitution " and constitutional law, S3, 272.

the British Constitution, 83.

"constitutional " and " unconstitutional," 83.

in tiie Commonwealth, 83, 84.

federal jurisdiction as to matters arising under, 91, 207, 212, 214, 219,

r.Oi-2.

or involving its interpretation, 212, 214, 219, 501-2.

what is a " case under the Constitution," 501-2.

comparison and use of existing Constitutions in framing, 607, 612-3.

United States Constitution, High Court's view as to considering, 608-9.

English Parliamentary government and tiie federal system, 609.

Cabinet, elective Ministries, Party Government, &»?., 168, 609-12,

.\dderida.

federation and democracy in the, 612-3.

Senate, 613, 614.

inter-State Conferences, importance of, 614.

protection of citizens by, in America, 614-5.

in Australia, few guarantees of individual right, 615.

distribution of functions and separation of powers in, 94, 303, 310, 321,

326, 421, 616.
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CoNSTiTCTTON

—

Continued.

in United States, Germany and Canada, 616-7.

central legislature, what laws dealt with best by, G17-S.

social and industrial reform, 619.

as to "extensive interpretation " of federal powers, 619.

defects in and attempts at cure, 619-20.

Inter-State Commission Bill of, 1909, 620-1.

State power to refer to Commonwealth Parliament, 465, 485, 620, 621.

national government, growth of, at expense of States, 621-2.

immunity of instrumentalities, and reserved powers of States, 622.

as to how far High Court bound by its own decisions, 622-3.

of Parliament.—See Parliament.

Construction.—See Interpretation, I'ailicays.

Consuls, 208, 490, 500.

Contempt, LSSa, 199, 483.—See PrivUeneK.

Contracts, 471.

provision prohibiting laws wiiich impair the obligation of (U.S.), 336.

petition of right extended to, 495.

suits against the States on, 495, 498.

Control, 103, 244, 423, 434.—See Commonicealth and States, Courts, Execu-

tive Power, Qovernor-General, Instrumentalities, Interpretation.

of Commonwealth and State action, 357 405.

the Courts and legislation, 322, 357-68.—See Powers, Ultra Vires.

power to determine validity of State or federal Statutes, 357.

relation of Courts to legislation and the Executive, 358-9.

in Australia, 360-2.

advisory opinions, test cases, abstract questions, &c., 362 4, 366-8.

considering constitutional questions as incident of judicial power, 365.

disadvantages, 365-8.

of naval and military forces, 163, 174-7.—See Defence,

of determinations of bodies, not Courts, 305-7.

State powers under Imperial Acts, 355.

of internal affairs of States, Parliament's power limited, 374-5.

of corporations by federal or State law, 470, 471-3, 555.

of Parliament over expenditure, &c., 522.—See Public Money.

as to State railways, 448, 578, 581-2, 584.—See Railways.

Convention, 490.—See Cabinet, Federation.

constitutional 83, 84, 138d, 144, 294-5, 614.

Copyright, 174, 355, 371, 410, 459.
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Corporations, 266-8, 277, 279, 422, 469-70, 555.

taxation of stocks, shares, bonds, &c. of, 335, 3^6.

executive power and the chartering of, 301.

for domestic trade, federal laws and, 376, 378-9, 382, 471-3.

" holding," and the commerce power, 557.

the Northern Securities Case, 557.

legislative power as to, 469-71.

foreign corporations, 469, 470.

trading or financial corporations formed in Commonwealth, 469.

orders under English Companies Acts how recognized in Australia, 5-6.

Courts, 10, 478.—See Appellate Juriadiclion, Control, Federal Jurisdic-

iion. High Cotirt, Judicature, Judicial Power, Privy Council.

Commonwealth laws binding on Courts of States, 80-1, 212, 414, 418.

as to the consideration of the legality of legislation by, 96, 387.

powers which cannot be committed to, 102.

control by Parliament of other than High Court, 103, 209, 210-1.

Court of Conciliation and Arbitration, 210, 216.

Court of Disputed Returns, 136, 217.

and Executive action, 398-405.— See Executive Power.

Martial, 10, .308, 316, ,321.

of record, 96, 199, 482.

Covering Clauses, 76, 603.

Criminal.—See Amnt, Fugitive Offenders, Jury, Offences.

crime as disqualifiuation of electors and members, 126, 127.

influx of criminals, 29, 31, .33, 172, 265, 340, .344, 380, 467.

religious belief not justification for overt act made, 288.

appeals, 231.

laws operating extra-territorially, 260, 353, 355, 389.

law of States, scarcely affected by Constitution, 399.

process, service and execution of, 478, 482.

extradition of, application by State for refused (U.S.), 493.

" case under the Constitution " in criminal prosecution, 501.

Crown.—See Executive, Executive Power, Governtr-deneral, States,

prerogative orders relating to currency and other subjects, 7-8.

coinage and colonial legislation thereon, 253-4.

demise of, colonial legislature not dissolved by, 122.

and enacting clauses, 105-6.

Governor-General authorized to exercise certain powers of, 107, 160-1.

omission of reference to *' Her Mnjesty's Instrujtions," 109.

as to prerogative instruments ami their authority, 300, 301.

recommendation of grant of public moneys by, 138D.
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Crown— cmitviued. '

as to the removal of Judges, 202.

powers of colonial legislatures and the.—See Colonial Legislaturtf.

as to their "plenary powers," 255.

the power of disallowance, 108, 251, 424.—See Disallowance.

the doctrine of delegation, 250 et seq. —See Delfgation.

comparison with United States, 248, 251, 424 et s^q.

Legislative and Executive acts are acts of the, 161.

pardoning power, 164, 301.

annexation and cession of territory, 254, 271.

position of Governors in regard to, 299-302, 346.

inquiries by Royal Commissions, 101, 309.

channel of communications between State and, 345 et seq.

reference of matters to Judicial Committee by, 36S.

mandamus will not lie to, 405.

" King can do no wrong," 495.

in the Commonwealth, 85.

part of federal and every State Parliament, 85, 105.

the depositary of the federal executive power, 85, 15S, 161, 299.

prerogative, utility of, in United Kingdom and Colonies, 85-6.

and seat of government, 85-6, 249.

and King's authority as head of Imperial Parliament, 252-3.

legislation assented to and, 253 4.

the Courts and actions involving, 358.

of property, exception, privilege, Sec, in Colonies, 86, 253.

of excluding aliens, &c., Colonial Executive and, 252, 253, 300.

effect of establishment of Commonwealth on, as to States, 86-7.

in its Imperial capacity, 87-8, 301.

doctrine of unity of, 254-5.

as to the severance of the bodies of the King, 88-9.

local Executive, and King as head of Imperial Government, 301.

as to exemption of Crown as not mentioned in a Statute, 89, 90-1.

disallowance of federal and State Acts, &c. , 87, 91, 96, 110, 111, 251 4,

424, 602.—And see Disallowance.

in Council, 53, 91, 111, 230-2, 232-40, 253, 367, 427.—See Appellate

Jurisdiction, Federal Jurisdiction, Privy Uoimcil.

territories placed under Commonwealth by, 291, 589.

alteration of boundaries, &c., by, 254, 271, 595-6.

may disallow alteration of Constitution, 602.

claims by and against, 164-5, 490-1, 495.

Currency, 8, 253, 422, 432, 449, 450, 508.—And see Banking, Coinage,

Legal Tender.
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Customs. — See Commerce Power, Financial Relatione, Money Bills,

PriviUfjes, States, Taxation, Trade and Commerce.

tariff conflicts before federation in Australia, 24-5.

preferential tariff bill affecting treaties, 110.

private member allowed to move increase of duty, 138d.

as to Senate amendments, 14.3, 149.

what is a " law imposing taxation," 150.

liability of State for duties of, 90, 241, 416, 418, 433, 519, 520.

" laws," as distinguished from " proposed laws," 247.

breaking customs' seals on ship's stores on the high seas, 265, 281.

prohibited imports, 97, 98, 99, 101, Addenda.

powers conferred by Imperial Acts as to, 263, 355.

as to Assembly resolutions for protecting revenue, 405.

in exclusive power of Commonwealth, 330, 449, 504, 514, 528, 529.

duties of, not a " tax on property," 522.

temporary limitation upon application of revenue from, 522, 526, 533.

establishment of uniform tariff, 404, 449, 529.

time of imposition of uniform duties, 529.

duties of, as means of regulating foreign commerce and protecting

industries, 381, 549.

freedom of trade and commerce, 5QAWseq.—See Trade and Commerce.

transfer of Departments to Commonwealth, 171, 290, 449, 504. 514, 528.

what matters dealt with by Department, 174, 177.

dutiable goods, 150, 281.

duties, .304, 315, 507-8, 514, 515-6, 519, 531.

Deadlocks, 112, 118, 140, 202, 599-600.

disagreements between Houses, how reconciled, 154-7.

dissolution of both Houses, 155-6.

joint sitting and amendments thereat, 155, 156.

Dkbts.—See Financial Relations.

Dkkence, 262-4, 329.—See Ilailways, Navigation and Shipping.

questions of in relation to a federal union, .32, 39-40.—See Federatioti.

powers granted by Imperial Parliament, within exclusive power, 355.

as to expenditure, and Naval Agreement Bill, 523.

agreement for subsidy of an Australian pquadron, 39-40.

Colonial Xaval Defence Act, 264.

Governor as Vice-Admiral, 329.

transfer of State departments to Commonwealth, 171, 174, 329, 448.

naval and military organization. Ministry responsible for, 174, 176.

as to clause vesting command in Oovernor-General, 163, 175-6, 329.

Imperial and local control in self-governing Colonies, 175, 176.

Governor's Commission, &c., 175-6, 329.
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Defenck—continued.

functions of military and civil officers in administration, 176-7, 178.

control of forces, 163, 175-6, 329, 448.—See Governor-Gaieral.

as to public service legislation, 187.

no engagement or promotion constitutes a civil contract, 194.

control of railways with respect to transport for, 448, 578, 579, 581.

State not to raise militar}' force without federal consent, 330, 338, 448.

Commonwealth to protect State against invasion, 297, 338, 404, 448.

and on application of State Executive against domestic violence,

297, 338, 448.

claim for pay for services in South Africa, 89.

Delegation, 100, 161, 279, 300-1.—See Colonial Legislatures.

of legislative power to executive, 98-9, 100, 101, 320.

of power to make rules, &c. to judiciary, 102.

by Crown, extent of, measure of responsible government, 86.

doctrine of delegated power, 101.

American constitutions and the sovereignty of the people, 248.

colonial legislatures not delegates of Imperial Parliament, 101, 248-55,

279.

exceptions, 271-2.

as to delegation of prerogative by assent of Crown to an Act, 252, 254.

of Commonwealth powers to States, as to legality of, 440-1, 443, 444.

Departments, 167, 289, 290, 296, 330, 426, 444, 448, 449, 504, 526.—See

Executive, Public Service, and titles of Uepaitments through-

out Index.

ot government, purpose of the separation of powers, 97.

Parliamentary control over, 103.

permanent heads, 177.

protection of federal, in performance of their duties, 298.

Depekdencies of the Commonwealth, 75.

Determination—See Judicial Power.

Directory, 244, 246-7.—See Mandatory.

Disability, 128.

prevention of, by reason of residence in another State, 287, 330-4, 342.

of aliens, power to remove, 464.

on sale of products of another State, 393, 565.

Disagreement, 154-7, 600.—See Deadlocks.

Disallowance, 87, 91, 96, 108-11, 251-4, 346, 347, 424, 461. 602.—See

Assent, Crown, Governor-General.
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Discretion, 305.—See Judicial Power.

of executive, as to delegation of legislative power to, 9S-9, 100-1, 320.

of Governor-General, 108-11.

Discrimination—See Commerca Power, Inter-Stale Commission.

between the produce of different States, 393, 565.

in taxation, 283, 286-7, 444, 505, 516-8, 615.

prevention of, by reason of residence in another State, 287, 330-40, 342,

freedom of inter-State trade, &c., 564 et seq.—See Trade and Commerce,

as to railways, 574, 576, 577-8, 583, 584-6.

DiSKASES, 173, 340, 343, 570.—See Quarantine.

DiSPDTB—See Conciliation and Arbitration, Employers and Employes.

as to wages &c. on ships trading to India, 282.

in relation to employment on State Railways, 386, 391, 451, 579-80.

as to validity of referendum, 606.

disputed elections, 114-5, 136-7, 316.—See Ehctiona and Electors.

Distribution—
of powers in the Commonwealth government, 93 et seq., 273, 609.

of the judicial power, 199, 209.

of federal jurisdiction by Parliament, 214-9.

of powers by Parliament, how restricted by the constitutional distribu-

tion of power, 93 et seq., 279-80, 292 et seq., 303 et seq.

as to State powers under Imperial Acts, 353-4.

of revenue among the States, 530.—See Financial Relations.

of functions between Commonwealth and States, 616.—See Common-

toeallh and States, Exclusive, Separation.

DivoRCK, 97, 269, 474-5.—See Marriage and Divorce.

Documents, ('ommonwealth and State Public, 669 el seq.

Domicile, 333-5, 466, 475.

" Due Process of Law" (U.S.), 313-5, 317, 320-1, .377.

Duties—See Customs, Excise, Taxation.

Elections and Electors—

taking vote at referendum, 605-6.

violence and corruption at (U.S.), 277.

Federal Convention, 45, 4G-7.

casual vacancies, 114.

for both Houses, 115-6, 117.

Senate elections, 1J3-6, 664.

distribution ot seats, 118-20.

for House of Representatives, 115-6, 117, 122.3.
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Elections and Electors—conlhmed.

electoral roll, 132.

candidates, nomination of, &c. , 132.

method of voting, 113, 115, 124-5, 132, Addenda.

" electoral expenses," 133.

oflFences, &c., 133-5, 277.

disputed elections, 114-5, 136-7, 217, 224, 308, 316.

Court of Disputed Returns, 136-7.

Chief Electoral Officer and Commonwealth Electoral Officer, 179.

electoral divisions, 120-1, Addenda.

conduct of, 132.

qualification of electors, 113, 124, 126.

of candidates, 127.

uniform franchise now adopted, 125-6.

adult suffrage, residence, enrolment, &c. , 126.

disqualification, 126.

as to aliens and naturalized Chinese in Canada, &c., 463-4.

consent of State electors for certain alterations of Constitution, 111,

594, 602, 605.

or of limits of States, 594, 605.

alterations of Constitution, 600, 602, 605.

Eminknt Domain, 289, 487, 506-7, 581.—See Acquisition.

Employers and Emploves—See Gonuyierce Power, Conciliation and Arbitra-

tion, Bailways, Trade and Commerce.

employes on high seas, award applying to disputes &c., 266-9, 282-3.

emploj'ers' liability legislation, as to constitutionality of, 389, 554.

conciliation and arbitration in industrial disputes. 391, 450 et seq., 580.

Jumhunna Goal Mine Case.—See Table of Cases.

State Bailway Servants' Caw.—See Table of Cases.

Union Label Case.—See Table of Cases.

Woodworkers' Case.—See Table of Cases.

conditions of labour and remissible excises.—See Kiny v. Barger in

Table of Cases,

of employment not commerce. 580.

combinations of, 452-3.

inter-State railway traffic and commerce, 582.

State Wages Board and federal awards, 408, Addenda.

Enumerated, 93, 341, 447, 460, 506.—See Judicial Power, Legislative Poxoer.

powers. Commonwealth Government is one of, 69, 348, 379, 513.

position in the colonies, 273.

differences in the nature of the, 370.
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En umerated—continued.

matters in Commonwealth legislative power, 273-5, 445, 510, 525.

in Canada, 284-5, 342, 369, 379.

as to necessary implication, 275.

in which High Court jurisdiction exclusive, 212, 215, 217-8.

of federal jurisdiction, 199, 206-9, 314.

enumeration of population, 119-20.—See Census.

Evidence, 245, 310, 324, 477.—See Records Recognition.

ExCKPTiONS, 210, 221-4.—See AppeUat>>, Jurisdiction, Federal Jurisdiction.

Excise, 507, 511, 515.—See Commerce Power, Customs, Financicd Relations,

Taxation, 7'rade and Commerce.

prevention of " tacking," 144.

transfer of departments, administration of laws, &c,, 171, 174, 449, 528.

as to requirements of laws imposing duties of, 142, 247, 374-5.

State powers as to excluded, 330, 514, 528, 520.

State regulation of industries by licences, 375.

attempted regulation of industrial relations, 376, 382, 511, 516-8.

power of Parliament to deal witii exclusive, 449, 514, 529.

temporary earmarking of revenue from duties of, 522, 526, 533.

ExcLCStVE, 8, 210-1, 386, 407, 563.—See Commonwealth and States, Potoers.

matters in which High Court jurisdiction, 212, 215, 217-8, 491, 494,

501, 592.

power to make local laws where power is, 284, 286.

power of the Commonwealth, 70, 75, 274, 288-91, 355, 379, 407, 445,

510, 528, 592.—See Taxation.

express and implied exclusion of State legislative power, 330-4.

commerce power of Congress partly, .340-2, 442.

States and Imperial autiiorities, where C'ommonwealth power not, 351.

as to State powers under Imperial Acts, 355.

operation of State laws before they are superseded, 411-2.

State instrumentalities and federal powers when, 432-5.

delegation to States of matters within exclusive powers, 443-4.

transferred departments, 448-9.

conciliation knd arbitration, and internal trade of State, 455-6.

as to powers of Inter-State Commission, 573-4.

'• places acquired," 592.

ExKCUTiON—See Service and Exe.ctUton of Process.

of federal powers, matters incidental to, 103, 242, 276-7, 4.38, 488, 642.

of federal laws, 79, 158, 296, 573.—See Executive, E.vecutive Poicer.

of High Court judgments, 241-2, 420.

of Acts of Congress, State Courts suspending, &c., 400.
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ExKCUTiVE, 79, 273, 296, 348, 349, 351. —See Cabinet, Control, Croton,

Executive Power, Governor-General, Ministers, United Slates.

no federal, in the Federal Council, 37.

duties, disposal of rests with colonial legislature, 95.

no inherent legislative power, duty of courts, 98-101, 293.

as to power of legislature to delegate to, 101.—See Delegation.

preponderance of Parliament, 102, 289.

matters incidental to execution of federal powers, 103.—See Execution.

organization and regulation of executive, 103, 158.

cabinet government in the Constitution, 101, 103, 168-9, 295, 297-9,

Addenda.

protection of judiciary against, 103, 200-5.

use of executive force beyond limits of Colony, 269-70.

" ministerial " and " administrative," 294, 308.

functions of, 294 et seq., 345 et seq.

inquiries, Royal Commissions, &c., legality of, 297, 310 et seq., 321-2,

323.— See Judicial Power.

Courts Martial really instrumentalities of the, 308, 316-7, 321.

matters submitted to with power of determination, 305, 317 e< seq.—See

Judicial Power.

as to questions of law addressed to judiciary by, 366-S.

provision of machinery for carrying out Acts, 158, 159.

Federal Executive CouTicil, and function of, 165-7, 171, 172.

"Governor-General"' and " Governor-General in Council," 166-7.

statutory powers of colonial Executive, 167.

powers emanating from the Crown, exercise of, 167.

appointment of officers and Judties, 167, 200.

Ministers of State, appointment, tenure, offices, salaries, 103, 165-8.

organic relation between Ministers and Parliament, 168-9, Addenda,

as to elected Ministers, 168, 610.

honorarj' Ministers, law officers, &c., 169-70.

steps taken on inauguration of Commonwealth, 170-1.

Departments of State, 171, 289, 526.

transfer of certain State Departments to Commonwealth, 171,

448-9, 528.

organization of Commonwealth administration, 172-96, 448-9.—See

Public Service and titles of Departments throughout Index.

States as units of administration, 178.

"Prime Minister," 168, 170, 172, Addenda.

Inter-State Commission, main character of, executive, 573-4.

" places acquired " and seat of government, 289, 592.

acts, 304-5.—See Judicial Power.
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Executive Power, 98, 2o2-4, 292-302, 358.—See Cabinet, Crown, Execution^

Executive, Governor-General, Judicial Poiuer, Legislative Power,

Royal InstructionH.

vested in King and exercised by Governor-General, 85, 93, 158, 161, 299.

as to powers of Crown not committed to Governor-General by Constitu-

tion, 164.

and petitions of right, 164-5.

" officers liable to retire upon political grounds," 295.

duties of Commonwealth Executive, 93, 295-9.—See ExectUion.

Colonial Office view, 295, 296, 345 et aeq.

execution and maintenance of Constitution and laws, 79, 296-9.

as to position of State Executive, 295-6, 297.

difficulty as to source of, in colonies, 299.

how avoided in Constitution, 299.

Crown's executive power, how applicable, 299-300.

views expressed in Toy\. Musgrove, .SOO-1.

Letters Patent and Governor's Instructions, 301, Appendix B.

local Executive and King as head of Imperial Government, 301.

control of, by Courts, 398-405.—And see Control.

over the " official act," 398.

mandamus, prohibition, injunction, certiorari, habeas corpus

and quo ivarranto, 398-401, 404-5.

control over official acts of State officers, 402, 403-5.—See Judicial

Power.

Expenditure, 87-8, 133, 137, 160, 417, 522, 526-7.—Sea Audit, Money

Bills, Public Money.

Ex PO.ST FACTO Laws, 95, 315, 322, 332.

External Affairs, 171, 349, 370, 460.—See Treaties.

what Department embraces, 172-3.

work political rather than administrative, 180, 461.

^legislative power as to, 460, 461, 462.

treaties, extradition, fugitive offenders, &c., 318, 461.

absence of, fivoured growth of intercolonial rivalries, &c., CO.

Governor General and Bills relating to, 110.

limitations on Colonial Legislatures as to, and Parliament, 280 et aeq,

as to compacts between State and foreign power or other State, 356.

and navigation laws, 562.

communications, &c., of States witii Imperial Government, 345 et seq.

as to international agreements concerning labour conditions, 462.

duty of providing for external security, 338.

Extradition, 272, .354, 461, 493.
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Extra-territorial, 280 et seq., 462.—See Colonial Legislatures, Legislative

Pov^er.

operation of colonial Acts assented to hy Crown, 254.

powers of colonial legislatures, limitations, &'c., on, 260-4, 270-1, 435,

479, 481.

operation of colonial legislation by special grants of Imperial legisla-

tion, 271-2.

as to taxing power of States, 334.

as to federal and State powers under Imperial laws since federation,

355-6.

Family Law, 474-5.—See Marriage and Divorce.

Fkdkral—See Gommoyiweulth, Commonwealth and States, Constitution,

Federation, Poioers, United States.

Council, 11, .32-3, .37-9, 40, 487.—See Federation.

area of authority w^ider as to Britisli ships, 75.

repeal of Act, 76.

Acts of, as to extension of jurisdiction of colonies, &c., 476-7.

power of dealing with matters referred by colonies, 485.

Courts, 198-9.—See Courts.

appeals from, a revising function of Crown, 87, 91.

State Courts cannot discharge persons in custody by order of, 400.

State Courts cannot issue prohibition to, 401.

mandamus or prohibition to federal officer or, 212, 401.

Executive Council, 165, 171.—See E.vecutive.

Officers.—See Mandamus, OJjicers.

Statute, 400, 426.—See Control, Interpretation, Legislative Power,

Ultra Vires, United States.

power of Courts to determine validity of, 357.— See Statutes.

Fkderal Jurisdiction — See Appellate Juri-<diction, Instrumentalities,

Judicial Power, Powers, States, United States.

of High Court over enumerated matters, 199, 206, 314, 489 et seq.

characteristics of the judicial power of the United States, 206, 207, 314.

" matter," meaning of, 208, 501-3.—See Matters.

matters enumerated in sees. 75 and 76 of Constitution, 208, 209, 489.

High Court, jurisdiction of, 209.

power of Parliament as to further distribution of judicial power, '99,

207, 209, 210, 211, 224?i, 403, 416, 489, 497.

defining jurisdiction of any other federal Court, 209.

High Court can hear appeals from all federal Courts, &c., 210.

subject to prescribed exceptions and regulations, 210.

defining extent to which jurisdiction exclusive, 210-1.

as to limit of power to confer federal jurisdiction, 213-4.
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Fkderal JuRiSDiCTioy

—

continued.

distribution of, under Judiciary Act 1903, 214-9.

High Court, 214, 223.

original jurisdiction and powers thereunder, 214, 215-6.

exclusive, 212, 215, 217, 218.

"federal Court" established by Parliament, 216.

Court of Conciliation and Arbitration, 210, 216-7, 456.

as to appointment, tenure, and removal of Justices of all

federal Courts, 200, 216.—See Judicature.

Court of Disputed Returns, nature of, 217.

investing State Courts with federal jurisdiction, 199, 211-2, 213-4,

217 etseq., 384-5, 401, 420.

given jurisdiction in all matters of federal jurisdiction, 217.

no otiier jurisdiction in sucli matters, 217-8.

conditions anil restrictions of grant, 218.

constitution of Stale Court of summary jurisdiction, 218.

when appeal may be brought to High Court, 218,224, 227.

appeal by special leave though State law prohibits appeal,

218.

decision of State Court from which appeal lay to Queen

in Council, 218.—See Appellate Jurisdiction.

appeal under Order in Council or T)y special leave, 218, 224.

removal of cause under Constitution, &c., to High Court, 219.

subjects of, 207-S, 214, 215, 489-503.—See Claims against the Govenu

ment, Constitution, Consuls, Legislative Power, Mandamus,

Xavigalion and Shipping, Powers, Slates, Treaties.

High Court as Supreme Court of, in Commonwealth, 223.

State Court jurisdiction as to torts, crimes, &c., by federal oflScer, 399,

401.

as to habeas corpus, 212-3, 400.—See Habeas Corpus.

State Court is exercising, wlien Commonwealth sues in it, 491.

I'kdehation, 1, 587-8, 590.—See Commonwealth, Constitution.

history of the Australian federal movement, 17-64.

Sir Ciiarles Fitzroy's suggestion, 17-S.

Connnittee for Trade and Plantations, report in 1849, 18-9.

Constitution Bill of 1850, 19.

Governor-General, appointment of, in 18')1, 20.

abandonment of Earl Grey's policy in 1852, 20.

Wentwortii and Duffy, efforts of, in New South Wules and Victoria,

20-3.

growing difficulties through taiiffc, &c., 24-6.
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Fedekatiox— continued.

Duffy's Royal Commission on federation 1870, 26-7.

proposal as to treaty-making powers to colonies, 27-8.

foreign affairs, pressure of, on the colonies, 28-9.

Pacific questions. French convicts, German interests, &c., 29, 30.

agreement of 1878 as to New Hebrides, 29.

New Guinea, repudiation of action of Queensland as to, by Lord

Derby, 30.

Intercolonial Conference of 1880-81, 32.

first Australasian Convention on, at Sydnej-, 1883, 30 3.

the " Monroe Doctrine of Australia," 30.

resolutions as to New Guinea, New Hebrides, &c., 30-1.

Ftderal Council of Australasia Act in 1885, 33.

New South Wales and New Zealand stand out, 33, 38.

Intercolonial Conferences, 1863-83, 33.

matters discussed, 33-5.

failure of, causes of, 35-7.

Federal Council of Australasia, 33, 37-9.

hostility of New South Wales, 3S, 39.

defence matters, 39.

Colonial Conference of 1887, 39-40.

report of inspecting officer recommends federation, 40.

Melbourne Conference of 1890, 41.

proposal for National Convention, 41.

National Australasian Convention at Sydney, 1S91, 42-3.

Draft Bill framed, 43.

popular movement in favour of, 44-5.

Corowa scheme for election of Convention to frame a Constitution, 45.

Conference of Premiers at Hobart, 1895, 45.

Enabling Bills passed in colonies except Queensland, 45-6.

Western Australian Bill, 46.

Convention elections of 1897, 46-7.

Adelaide, Sydney, and Melbourne sessions of Convention, 47, 48.

adoption of Bill by Convention, 49.

referendum of 1898, 49-50.

Conference of Premiers, 1 899, 50.

amendments agreed upon, 50-1.

referendum of 1899 and voting thereon, 51.

as to Queensland and Western Australia, 51-2.

delegation to England, 52.

London Conference, 52.

memoranda by New Zealand and Western Australia, 52-3.
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Federation —continued.

minor amendments, 53.

question of appeal to Queen in Council, 53-5.

debate in Imperial Parliament, 54-5.

Royal assent to Convention Bill as altered, 55.

suitability of the Australian group for political union, 55-7.

comparison with Canada, &c., 56.

difficulties, 57 et seq.

Professor Jenks on the probabilities of federation, 57.

as to Australian interests in Pacilic, 58-'9.

Fiji. 74, 593.

FiN.\L AND Conclusive, 218, 222, 224, 232, 384.—See Appellate Jurisdiction,

Federal Jurisdiction.

Finance and Trade, 504 tt sej.— See Commerce Poiver, Financial Relations,

Inter-State GomminHion, Railioays, Taxation, Trade and

Commerce.

Financial Relations—See Audit, Public Money.

and the preponderance of Parliament, 103.

and the Federal Council, 38-9.

powers of the two Houses, debate on, 149-50.

between Commonwealth and States may be made a subject of judicial

determination, 499.

adjustment of, in Constitution, 524.

difference between American and Australian Constitutions, 524.

is Commonwealth power to appropriate money a general or a

specific power ? 524-5.

of Commonwealth and States, 528 et seq.

Commonwealth control of customs, excise and bounties, 444, 528-9, 531.

State Departments of customs and excise transferred, 528.

State properties used by Departments vested in Commonwealth, 528.

uniform cariff, establishment of, 529.

complication as to date of tirst imposition, 529.

protection of revenue, 529.

financial problems, 530, 531.

periods till, and for five years after imposition of uniform duties, 531 -2.

the " bookkeeping " system, 532, 535.

third period, 532.

" bookkeeping " system only as long as Parliament pleases, 532.

surplus revenue and definite right of States to, 525, 532-3.

the •• Braddon Clause," 533.

as to finaucial assistance to a State, 525, 533.

as lo assumption of State debtH, .534.

Zs
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Financial Relations—continutd

Audit Act, Trust Accounts under, 535.

Surplus Revenue Act and constitutionality thereof, 535-7.

what IS " expenditure " ? 537.

consideration of, at close of " Eraddon '" period, 537.

defence and old-age pension liabilities, 537.

conferences of State Ministers, &c., 537-8.

Premiers' and Inter-State Conferences, 1903-8, 538-42.

. as to State debts, future loans, surplus revenue, railway revenue,

interest, " Braddon Clause," fee, 538-42.

Sir William Lyne's scheme, change of policy, 542-3.

protests of State Ministers, 544.

Hobart Conference, 544-5.

" Braddon Clause " abandoned, 545.

objections of Commonwealth Government, 545-6.

agreement arrived at, Melbourne 1909, 546, 547.

alteration of Constitution, bill for, passed, 548, 606.

reference to people of, in 1910, 548.

also alteration as to State debts, 548, 606.

Fisheries, legislative power as to, in Australian waters beyond territorial

limits, 281, 462.

Foreign—See Xaviqation and Shipping, Powers.

affairs in Pacific, &c., and Australian union, 28-9.

countries, reservation of Acts relating to, 1 10.

State relations and arrangements with, 356.

commerce, federal power to legislate as to, 331.—See Commerce

Power, Trade and Commerce.

exclusive power mitigated by State police power, 340-1.

not to impinge upon internal trade and commerce, 374-5, 384.

federal legislative power as to external matters, 460-8.—See Commerce

Power, External Affairs, Fisheries, Legislative Power,

Naturalization and Aliens, Trade and Commerce, &c., &c.

corporations, 469-70.—See Corporations.

Franchise, 113, 124, 125, 464.—See Elections and Electors.

people of race excluded from, not reckoned in computing population,

118, 120.

aliens and the State, 463-4.

Freedom—
of inter-State trade.—See Commerce Power, Railways, Trade and Com-

merce.

States excluded from legislative power impairing, 330, 342, 380.

as to State police power, 342-4, 380.

implied from absence of enactment by Congress, 442.
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Fugitive Offenders, 461.—See Criminals, Extradition, Federation, OJencet.

differences of opinion among colonies as to legislation advisable, 36-7.

extra-territorial powers given to colonies as to, 261, 476, 48.3.

return of bankrupt from Australia for quitting Natal, 270-1, .353.

State powers under Imperial law, 272, 353.

demand to State officer to surrender to federal government, 438-9.

warrants for, under Service ami Execution of Procena Act, 482.

Full Faith, 478, 480.—See Records Recognition.

General—
Assembly, proposal to establish for Australia, 18, 19.

elections, 122-3.

terms, interpretation of, S78, 385-6, 3S9-93, Addenda.—See Ultra Vires.

Government—See Colonial Legislatures, Commonwealth, Constitution, Exec-

utive. Executive Power, Powers.

seat of, 289, 590-2.—See Seat of Government.

of territories, &c., 283, 291, 486, 588.—See Acquisition, Territories.

claims against the, and tlie judicial power, 318-21.

as to immunity of instrumentalities of State, 430.

Governor, 116, 404, 439, 606.—See Colonial Legislatures, Croxvn, Slate

Governor.

King's delegate to exercise Royal power committed to him, 85,

modes of enacting in name of, &c., 105.

communications with Colonial Office, &c., 345 et seq.

as Commander-in-chief, commission and Colonial Office regulations us

to, 175-6.

Chief Justice Higinbotham's view, 175.

as to right of communication between, and commanding officer;. 176.

duty of, on question of removal of a Judge, 202.

and the exercise of the executive power of a colony, 299-.302.—See

Executive Power.

view of Chief Justice Higinbotham as to the Letters Patent and

other prerogative instruments, .301 n.

in Council, as a Court of error and appeals, 227-8.

mandamus will not lie to State, 405.

as to alteration of common boundaries, 595, 596.

Governor's instructions, 300, 301, 329, 346, 689.—See Executive Power.

Governor-General, 299, 327, 329, 674, 679.—See Crown, Executive Power.

King's representative in Commonwealth, 86, l.^S et seq., 299, 346.

with powers and functions of King assigned to him, 107, 109, 161.

powers and duties of, to Parliament, 107, 161.

advice of Ministers, when followed or disregarded, 107-11.

k
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Governor-General—cojUinued.

asseating to legislation, withholding, or reserving for Royal assent,

107, 108-11, 161, 247, 601-2.—See Disallowance.

Royal instructions, as a guide to his discretion, 108-10.

usual reference to, omitted in Constitution, 108, 109.

non-reservation of Bill prescribed for reservation, 108-9.

authority of, derived from Constitution, 110.

duty of, eis an Imperial oflBcer, 110.

disallowance by Crown of Bill assented to, 111, 602.

Letters I'atent, 107, 110, 159, 160, 162, 163, 165, 670.

Commission to Earl of Hopetoun, 159, 171, 681.

dormant commission, 159, 160, Adde.iida.

salary, additional allowances. Sec, 160, 526.

powers exerciseable by person administering the government, 160.

deputy, 160, 162, 301-2.

office and powers of, description of, 106-7, 158, 160-1, 165.

government as residing in the King, 161.

delegate of the King to exercise certain powers of Crown, 161.

"His Majesty's representative," 161.

prerogative, exercise of, 161-2.—And see Grown.

in Colony under Crown authority, and not by Statute, 162.

under Constitution, a statutory power in many cases, 162.

when declared bj' Statute exerciseable by particular officer, 162.

as to Commission to " open " First Parliament, 162-3.

control of forces of Commonwealth, &c., 163, 171, 175-6.

where Crown's powers not committed to him by Constitution, 164,

302.

as to pardoning power, 164, .301-2.

as to petitions of right, 164-5, 495.

powers, &;c. exercised outside prerogative, 165.

appointment of, in 1851, 20.

formalities at opening and prorogation of Parliament, 123, 146-7, 163.

appointment of first Federal Executive Council, 171.

signature of warrant for issue of public money, 184.

channel of communication with Colonial Office, &c., 345 et seq., 350.

recommendation for honours, 35(J.

submission of alteration of Constitution to people by, 605.

in Council, meaning of expression, 166-7.

no legal process to compel, to appoint judges, 203.

appointment and removal of Justices of High Court by, 200, 216.
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Habeas Corpus—

State Courts and federal officers, A;c., 212-3, 400-1.

federal jurisdiction of, as to, 401.

High Court may direct issue of writs of, 215-6.

available to release federal ofiiuer arrested while protecting federal

Judge, 298-9.

control by Courts of official acts by means of, 398.

power of federal judicature over acts of State officers, 402.

Health, 337, 340.—See Police Potoer, QuarantiTie.

High Court, 220-42, 622-3.—See Appellate Jurisdiction, Federal Juris-

diction, Instrumentalities, Jv/licature, Judicial Power, Privy

Council.

establishment of, 199, 220.

as to appeals from, 91, 234.—See Appellate Jurisdiction.

as to conflict between, and Privy Council, 91, 427.

power to make Rules of Court, 102.

constituted Court of Disputed Returns, 136.

judicial power measured by jurisdiction conferred on, 199.

vested in and exercised by, 198.

Constitution itself creates and gives jurisdiction to, 199, 209.

appellate and original jurisdiction given, 199, 209, 210, 215, 221,

223, 489.—See Appellate Jurisdiction, Federal Jurisdiction.

certificate of, in certain constitutional cases, 222, 224-7.

superior Court of record with power to punish for contempt, 199-200.

appointment, removal, tenure and emoluments of Justices, 200, 203-5.

Judiciary Act, and High Court Procedure Act, distribution of jurisdic-

tion, &c. by, 199, 224.

federal jurisdiction over enumerated matters, 206.—See Enumerated.

as to power to invest State Courts with, 213-4, 217-8.—See Federal

Jurisdiction.

removal of constitutional matters into, 219.

Privy Council and doctrine of instrumentalities, 42.3-9.

duty of State Courts to act in execution of judgments of, 419-20.

differences of opinion as to Conciliation and Arbitration Act, 4.')1 ttseq.

suits between States committed to exclusive jurisdiction of, 494.

matter between State and resident of another State, 495-9.

as to immunity of State from suit save by its own conseot, 496-7*

as to whether State Court acting in Slate or federal jurisdiction, 502-3.

validity of referendum may be disputed on petition to, GOB.

head of judicial system of Commonwealth and States, 71.

mandamus, &c.—See Habeas Corpus, Mandamus, Ojfficers^ Prohibition,
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HiGINBOTHAM, ChIEF JpSTICE—
view of, on control of forces and Governor's Instructions, 175.

HS to responsible government, 300-1.

History—
of Australian federation, 17-64. —See Federation.

of financial relations between Commonwealth and States, 528 et seq.—
See Financial Relations.

Home Affairs, 171, 173, 179.

House of Commons, 123, 141, 144.

as to the Commons Resolutions of 1850, 144.

House of Lords, 141, 144, 367-8.

House of Representatives —See Parliament, Bepresentatives.

Houses.—See Elections and Electors, Representatives, Senate,

provisions as to both, 124 et seq.

relations of both, 139. —See Deadlocks, Money Bills.

double dissolution and joint sitting, 154-7. '

removal of Justices, 200-3.

alterations of the Constitution, 599 et seq.

Immigration and Emigration, 340, 344, 432.—See Criminals, Naturaliza-

tion and Aliens, Police Power.

legislative power as to, 465-7.

what are, 465-6.

*' immigrant," " prohibited immigrant," " Australians," 466.

power to exclude any person whether alien or not, 466.

power re-inforced by power as to trade and commerce, &c., 467.

regulation of Chinese immigration, joint Australian action suggested, 35.

and the doctrine of progressive interpretation, 373.

Immunity, 138a.—See Instrumentalities, United States.

*' privileges and immunities " article in U.S. Constitution, 332.

of State from suit, how affected, 496-7.

Imperial.—See Australian Laws, Colonial Leijislatnres, Crown, Oovernor-

General, Governor, States.

Acts

—

as to repeal of, bj' Parliament, 487.

applicability of, to colonies, 4-7.

as to fugitive offenders, &c. , 476, 477.—See Fugitive Offenders.

State powers since federation, under, 353.

alterations of Constitution must not be repugnant to, 603.

paramount over colonial legislation, 72, 81, 249, 257 et seq., 354.
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Impekial—continued.

Conferences, and the representation of the States, 296, 350-3.

Government, 461.

constitutional law of Commonwealth as a member of the Empire, 83.

powers of local Executive and King as head of the, 301.

relations of State Governments with, 295-6, 345 et seq.—See States.

Parliament, 54-5, 77, 487.—See Australian Laws, Colonial Legislatures,

Commonwealth, Federation, Imperial Acts.

colonial legislatures not delegates of, 101, 248, 249-50, 279.

cases where colonial legislature instrument of, 272.

Implied—See Incidental, Reserved, State Powers, United States.

express mention of power whose inclusion would have been, 447.

Powers of a government of enumerated powers, 275, 276-9, 422, 520.

of Congress, incorporation of National bank within, 422,

Prohibitions arising from separation of powers, 94,—See Powers.

of Constitution, and the necessary powers of States, 437.

reserved powers of States and, 375, 384, 473, 566.

Restraints, 375 et seq.—See Interpretation, Taxation^

on State legislative powers, .3.30-1, 427, 566.—See States.

on Commonwealth as to internal trade of State, 340, 375-8, 408.

and the taxation of federal salaries by State, 427, Addenda.

Importation, 97, 98, 99, 101, 241, 4.33.—See Cmlonis, Instrumentalities.

Imposition—

of taxation, 141 et seq., 246-7.—See Deadlocks, Money Bills.

of uniform duties, 342, .344, 404, 449, 514, 521, 529.—See Customs,

Financial Relations, Taxation, Trade and Commerce.

Incidental.^See Legislative Poicer, Poioers.

powers of Congress, 276 et seq.—See Legislative Power, United States.

inquiry is, to other powers of government as well as judicial, .308-9.

efifects of interference with instrumentalities, 435-6.

legislative powers, 103, 242, 276, 323, 448, 487-8, 525.

Income Tax, 566-7.

assessment, not diminution of Judge's remuneration, 200.

by State on federal salaries and doctrine of instrumentalities, 236,

426-7, Addenda.—See Appellate Jurindiction, Instrumentaiities.

when matter of federal jurisdiction, 502.

Industries, 464.—See Conciliatio7i and Arbitration.

and police power of States, 337.

State may regulate by licences, though called "excises," 375.
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InDUSTRiES

—

continued.

attempt to regulate, by federal excises, 376, 382, 511, 516-S.—See

Interpretation, Taxation, Ultra Vires.

Industries Preservation Act and domestic corporations, 376, 382, 471.

in two States—the Broken Hill Case, 454, Addenda.

Infants, 474, 475 —See Marriage and Divorce.

Injunction—
against officer of Commonwealth, 208, 499.

protection of mail services in cases of interference with transit by, 299.

control by Courts of official acts by means of, 398.

Commonwealth Government against State officers, 402.

controversies between riparian States, 494.

Inquiries, 101-2, 297, 309-13, 321-4.—See Judicial Power.

iNSOLVENcy, 473.—See Bankruptcy, Legislative Power.

Inspection Laws—See Taxation.

Commonwealth can repeal State, 414, 514, 530, 566.
,

and federal commerce power, 340, 343.—See Police Power.

Instructions, 674, 679.—See Governor-General, Eoyal Instructions.

to Governors of States, 300-1, 329, 346, Appendix B.

effect of omission of reference to Rojal, in Constitution, 109.

as to reserving Bills involving Imperial interests, &c., 110.

as to the pardoning power, 164.

Instrumentalities—
immunity of, doctrine of the, 331, 421-37, 442-3.

first statement of doctrine in M'Cidlor.h v. Maryland, 277-9, 422.

applicable to all control over federal operations, 423.

and converselj' to federal control of State operations, 423, 429-31.

history of the doctrine in Australia, 91, 236, 423-9.

State duty on receipt for federal salary, 424-5, Addenda.

State income tax on federal salaries, 238, 423-8, Addenda.

in State Courts and High Court, 423 et neq.

refusal of certificate for appeal to Privy Council by High

Court, 427.

appeal direct from Supreme Court to Privy Council, 427.

Privy Council as to implied restraint on State powers, 427.

as to whether High Court must follow Privy Council, 238-9, 427.

special leave refused by Privy Council, 239, 427-8.

as to restraint by necessary implication, 428.

other applications of doctrine, 428-9.

federal interference with State instrumentalities, 429.

State Raihoay Servants' Case, 429.—See Raihcays.
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Instrcmextalities—ron<t)t?<e(f,

doctrine of immunity in America, 429-80.

to what operations applicable, 429.

inter-State commerce, 429, 442.

in favour of States, less extensive, 430-1.

limitations of doctrine, 431, 43'2, 4.S4.

tax on State liquor saloons held good, 431.

Gommonwtalth Arbitration Act and State Railways, 386, 431.

—

And

see Baiboayn.

where places and persons are witliin exclusive powers of Common-

wealth, 432-5.

States bound just as private individuals, 433.

customs' duties apply to goods imported by States, 433-5.

as to incidental effects, 435-6.—And see Taxation.

taxation Acts &c., 435-6.

limits of immunity of inter-State commerce, 436.

State tax remotely aflfecting federal power, 436.

federal limitations and implied prohibitions not to destroy neces-

sary powers of States &c., 437.

Crown's power of disallowing Acts and the doctrine of, 91.

of the executive power of United States, Courts Martial are, 316-7.

federal, submitted to State authority by Commonwealth, 442-3.

State, and navigation laws, 560.

Inscranck, 192, 469, 551.

Interpretation.—See Control , Powem, Railways, Ultra Vii-es.

definition of judicial power, 303, 313.

principles of, in determining validity of laws, 243 et seq., 369.

of tlie grant of power, .369-79, 579.

generality in description characteristic of a constitution, 370.

wide differences in nature of enumerated powers, .370-1, 373.

can Parliament enlarge meaning ? 372, .373.

*' progressive interpretation," 372-3.

spheres in which State and Commonwealth independent, .373.

taxation, extent of powers of, 374-5, .')08-9.— See Taxation.

affecting control over internal State affairsj .374-5, 513.

trade and commerce, foreign and inter-State, 374, 375-6.

internal, 375-6, .377, 378-9.—See Trade and Commerc..

implied restraints on Commonwealth powers, 375, 376-8.—See

Implied.

Canada, construction of general terms, .378.

federal power may affect State domestic commerce, &c., .378-9.

as to banking, bills of exchange, corporations, &c., 378-9, 470.
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Interpretation—continued.

of the Federal Statute, 379-82, 387, 470.

question in Canada and United States, 379-80.

State Acts afifecting inter-State trade and commerce, 380.

as to Acts within police power, 380.

true " object " of legislation to be considered, 380-1, 435-6,

508-9, 512-4.—See Taxation.

remissible excises, 376, 382, 511.—See Excise, Taxation.

Indunlries Preservation Act and corporations, 376, 382.

See Corporations.

of the Constitution, federal jurisdiction as to matters involving, 208,

212, 214, 219, 501-2.—See ConstitiUion.

of adopted English Act, 9.

where Crown not named in Statute, 90-1.

" ordinary annual services of the Government," 147.

admiralty and maritime jurisdiction, .503.

international law and the comity of nations, 503.

of powers consistently with federal nature of constitution, 374, 509, 513.

of Constitution by State Courts, 66, 81, 212, 242, 414, 418.

duty of, belongs to Courts, 94.

of tenure of Justices of federal Courts, 216.

mandatory and directory provisions in constitutions, 244.

American decisions, applicability of, 248-9, 341-4.—See United States.

rule against extra-territorial operation of Statutes merely a rule of, 259.

"British possessions," "parts of His Majesty's Dominions," 354.

judicial, how it binds legislature, 362.

of general words, 378, 3S5 et seq., Addenda.—See Ultra Vires.

as to presuming validity of legislation, 387-92.—See Ultra Vires.

of particular parts of federal scheme with reference to whole, 421-2.

Constitution to receive a practical construction, 437.

"immigrant" and "immigration," 466.

Interrogation, 311-2. 321-2.—See Judicial Power.

Intkr-Statk—
suits between States, &c., 491 500.

commerce, 467, 471, 505, 549, 552, 577.—See Commerce Power, Excise,

Interpretation, Bailways, Ta.vation, Trade and Commerce,

United States.

free trade, on imposition of uniform duties, 330, 342, 344, 393, 521,

564, 584.

Inter-State Commission, 173, 174.

appeals from, on questions of law only, to High Court, 222.

inquisitorial powers of, in America, intia vires, 309.
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Intkk-Statf Commission—continued.

as to conclusiveness of determination as to rates (U.S.)> 324.

proposal as to adjusting State labour conditions, &c., 4S6.

powers of adjudication and administration, 573, 574, .578.

to execute and maintain trade and commerce provisions, 573.

and the executive power, 573.

not exclusive of other power over trade and commerce, 573-4.

is establishment of, mandatory ? 574.

Inter-State Commerce Act 1887, (United States), 574-5.

charges, discriminations, preferences, pooling arrangements, 574-5.

British Railw.ay and Canal Commission, powers, &c., 575-6.

appointment and protection of members of, 576.

provisions of a Commonwealth Bill as to, 576.

Intervention, 365-6.

Intoxicating Liquors, 343-4, 380, 393, 431, 508, 552.

Invasion—
Commonwealth to protect States against, 297, 338, 448.—See Defence.

a duty of " imperfect obligation," 404.

InvestiN(} State Courts with federal jurisdiction.—Sec Federal Jttrisdiction.

Irrigation, 498-9, 563-4.—See Commerce Power, Navigation and Shipping.

Joint Sitting, 112, 155, 156.—See Deadlocks.

Judges—See Appellate Jurisdiction, Federal Jurisdiction, Habeas Corpus,

Hirjh Court, Judicature, Judicial Power.

Parliament and the tenure of the, 103.

appointment, tenure, removal and emoluments, 167, 191, 200-1, 203,

204-5, 256-7, 526.

opinions given by to Executive and Legislature, 366-8.

of State Courts, direct appeal to High Court from single judge, 225-7.

as to appeal to Privy Council from High Court in such cases, 234.

Judgments.—See Appellate Jurisdiction, Privy Council, Records Recog-

nition, Service and Execution of Process, State Lawn.

of High Court iiave effect throughout Commonwealth, 2(X>.

of High Court in its original jurisdiction, 215.

supervision of federal judiciary over State judgments, 418-20.

Judicature, 197-242.—See Appellate Jtiritdiction, Federal Jurisdiction,

High Court, Judicial Power, Judges.

in Canada and United States, 197-8.

Constitution follows example of United States, 108.

national judiciary, for enforcing and guarding federal powers, 198.

States' judiciary preserved, 198.
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Judicature—covtimied.

appoiatment, tenure, removal and emoluments of the Justices, 103,

167, 200-5, 216, 2o6-7.—And see Judges.

independence of Judges, 200-1, 323-4.— And see Jxidicial Power.

conflicts with Parliament or Executive, 201-2.

South Australian and Victorian cases, 201-2.

Commonwealth Constitution, how secured in, 103, 202, 203.

power of AJinistry and the two Houses, 103, 203-4.

as to appointment of Judge without provision for salary, 204-5.

administrative matters relating to the Judiciary, 174.

Judicial—
Act, what is a, .304, et aeq., 323-4.—See Judicial Power.

Control over executive, 358, 401.—See Control, Executive Power,

Judicial Power.

Discretion when given to bodies not Courts, 305.—See Judicial Power.

Notice, 478, 480-1.

Proceedings, what are, 304.—See Judicial Power.

remedial and punitive nature of, how affected by Constitution, 399.

Judicial Power, 198-9, 303-24, 414.—See Appellate Jurisdiction, Control,

Federal Jitrisdiction, Hvjh Court, Judicature, Poicers, United States,

as to separation of powers in colonial legislatures, 95-6, 101, .321.

as to giving non-judicial powers to Justices, 102, 315.

of United States, subjects of federal jurisdiction, comparison, 207.

nature of, 207, 313, 497.—See United States.

as to usurpation of by Legislature, 101, 322-4.

advisory function not included in, 102, 308, 362, 368, 394.

rule ot comity as to inter-State judgments, 480.

suits against Commonwealth or State for matters within, 403, 416, 497,

499.

over Seat of Government, " places acquired," &c., 592.

of Commonwealth vested in Courts, 94, 303, .361.

wh^t it is, 198-9, 303, 313, 315-6, 318.

distribution of, among the judicial organs, 199, 209, 214-9, 32.3.

nature of judicial proceedings and acts, 209, 304-5, 323-4.

certain determinations by bodies not Courts, 305.

control by writ of certiorari, 305-6.

judicial and ministerial acts, 306-7, 308.

as to report, recommendation, &c., 308, 368.

by branch of legislature, 308, 316.

Royal Commissions and Parliamentary Committees, 101-2, 309-11.

Inter-State Commerce Commission, 309.

interrogations under Industries Preservation Act, 311-2, 321-2.



INDEX. 733

JUDiciAL TowKR—continued.

power of inquiry, not judicial power, 308-9, 310, 311-2.

interference of Executive, 312-3.

of Commonwealth limited by nature of power itself, 313.

caution necessary in using American cases hereon, 314-5.

what is the, within sec. 71 of Constitution ? 315-6, 318.

Courts Martial, .308, 316-7.

administrative authority with power of determination, 317-8

—See ExeaUive.

matters political rather than legal, 209, 318-9, 489, 492, 498.

claims against Government, 318, 319-20.

where officer has uncontrolled discretion, 320.

"without due process of law," taking property (U.S.), 313-5,

317, 320-1, 377.—See Uniied States.

administrative process, how far lawful, 320-1.

certain determinations only exerciseable in Courts, 321.

as to executive inquiries, 297, 311-2, 321-2, 32.3.

assignment to Courts of, safeguard against arbitrary power, 322.

• observance of principles of legal administration necessary, 323.

what Legislature may regulate, 103, 323.

what a judicial act includes, 323-4.

as to mode of trial, fairness, evidence, &c. , 323-4.

as to retrospective legislation. Sec, 315, 322-4.

control of executive by Courts, 358, 398-405.— See Control.

mode of, over the " official act," 398.

how affected by the federal system, 399.

State laws as to wrongs and crimes, 399.

jurisdiction before and since Jxuiiciary Act, 399.

general rule, limitations of in America, 399.

as to habeas corptis in America, 400-1.

in Australia, principle of American cases accepted, 401.

but State Courts invested with federal jurisdiction, 401.

control over official acta of State officers, 402-3, 414, 491 et aeq.

power to proceed against State under Judiciary Act, 403-4.

when State liable through its officer or agent, 403.

as to actions against officers when State not justiciable, 403.

limitations of control, 404-5.

difficulty of testing doubtful legislation, 404.

mandamus, 404-5.

as to the powers of the Inter-Stute Commission, 573 tt ttq.

Judiciary Act, 199, 213-9, 224, 230. 384-5.—See Appellate Jurisdiction,

Control, Federal Jurisdiction, High Court, Jiulicial Power, Ultra V^irea,
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Jurisdiction.—See Judicial Poicer, Legiilative Power, Records Recognition,

Service and Execution of Process.

of Courts other tlian High Court controlled by Parliament, 103, 209.

in United States, federal judiciary no common law, 206.

federal, 206-42, 420, 489-503.—See Federal Jurisdiction.

appellate, 220 et seq.—See Appellate Jurindiction, High Court, Privy

Council.

of federal government over persons, things and territory, 275, 306,

308, 384-5.

extra-territorial, of Commonwealth &c., 280—See Extra-territorial.

over places acquired for public purposes, Ac, 75, 289-90, 592.

of administrative authoritj-, inferior Courts, &c., 306, 308.

as to the validity of grant of federal jurisdiction to State Courts, 384-5.

over executive acts. &c., 358, 398, 399.

admiralty and maritime, 560-2.—See Navigation and Shipping.

Justices.—See Jtulicature, Judicial Power, Judges.

of the peace, trial of petty offences by (U.S.), 316.

constitution of State Court when exercising federal jurisdiction, 218.

as to warrants for arrest in other States, 482.

Jury, 199, 227.

King.—See Crown, Governor General, Privy Council, Slate Governor.

in Council.—See Appellate Jurisdiction, Federal Jurisdiction.

Labour—
legislation as to alien contract labour in Canada, 270.

State Acts as to hours of, and Commonwealth Departments, 426.

Pacific Islands labour traffic, 468.

as to international agreements on labour conditions, 461-2.

proposal to adjust labour conditions as between the States, 486, 619-20.

Law Officers, 111, 165, 496—

conference of Australian delegates with, on Convention Bill, 52-4.

included in Cabinets in Australia, 169.

opinion of, as to validity of CDlonial legislation, 244-5.

opinion of, as to charges on Consolidated Fund, 526.

Laws—See Colonial Legislaturfti, Interpretation, Judicial Power, Legisla-

tive Power, People, Validity, Ultra Vires.

imposing taxation, meaning of, 150-1.

and "proposed laws", difference between, 246-8.

of England.—See Australian Laws, Colonial Legislatures, Imperial.

Leave to Appeal.—See Appellate Jurisdiction, Federal Jurisdiction.
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Legal Tender, 253, 449-50.

as to paper money, 450.

State may not make anything but gold and silver a, 330, 355, 450.

Legislative Power, 106, 273-91, 440.—And see Canada, Colonial Legisla-

hires. Commonwealth, Interpretation, Parliament, Powers, Taxation,

Trade and Commerce, Ultra Vires, United States.

of Commonwealtli Pailiament not in general exclusive, 70.

in Commonwealth and other colonial legislatures, 82, 97.

"constituent" as distinguished from, 256.

retrospective legislation and other interferences with the judicial

office, 315, 322-4.

validity of, treated as a judicial question, 322, 358 et seq.—SeeControl.

as to Customs and Excise exclusive, 449, 514.

as to naturalization and aliens, 462-5.

as to trade marks, .371, 373.

with respect to persons natural or juristic, 469.

recognition and effectuation of State laws and jurisdiction, 475-85.

indirect, dependent on consent of States, 485.—See Xeio States, Jiail-

ways. Referred Matters, Territorial Alterations, Territories,

of Commonwealth granted only over specified and enumerated objects,

273, 275.

as to amending constitutions, 255, 256, 273, 603.

terms of the grant of power, 274.

"peace, order and good government," 274-5.

enumerated powers, 273, 275, 370, 579.—See Enumerated.

powers deducible from express substantive powers, 275-6.

resulting powers, 276.

"matters incidental to the execution of anj' power," &c., 276, 488.

McGullonh v. Maryland, 277-9, 422-3.—See InstrumentalitieK

Parliament not delegate of Imperial Parliament, 101, 249, 279.

distribution of powers, 93 et, seq., 279-80.—See Powers.

plenary and regulatory powers, 280.—See Plenary Powers.

territorial limitations on, 259, 280 el seq.—And see Colonial Legislatures.

British ships, 74-5, 281-2, 283, 562.

places outside Australia, 283.

as to local laws applicable to part only of territory, 283-4.

provisions as to uniformity, &c., 283, 444, 516-8.

bounties, 283, 444.

where power exclusive, 284, 443.

where State has power within its own area, 284.

where law not part of a general system of regulation, 284-6.
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Legislative Power— continued.

express restrictions on, 286-8.

taxation, trade, &c., 247, 283, 286, 374-6, 444, 505, 516-8, 549.

preferences, disabilities, discriminations, &c., 287, 516, 577,

583-6.—See States, Taxation, Trade and Commerce.

as to matters relating to religion, 287, 288, 615.

exclusive power of Commonwealth, 288-91, 514, 529, 592.—See Exclusive.

seat of government, 289, 590-2.

places acquired for public purposes, 289-90, 487, 581, 592.

matters relating to transferred and new Departments, 290, 448-9.

other matters declared by Constitution to be within, 290-1.

subjects of the, 445-88.—See Powers and titles of subjects of powers

throughout Index,

with concurrence of States concerned, powers of Imperial

Parliament, or Federal Council, 486-7.

subjects of federal jurisdiction, 489-503.—See Constitution, Constds,

Federal Jurisdiction, Powers, Taxation, Trade and

Commerce, Treaties, States.

Letters Patent, 670, 683.—And see Patents.

summoning, proroguing and dissolving Parliament, 107.

as to assent to legislation by Governor-General, 110.

constituting office of Governor-General, 159 et seq., 670.

delegation of executive power of Crown to Governor-General by, 301.

views of Higinbotham C.J., 30O-1.

constituting ofiice of Governor, 329, 68.S.

C'rown empowered to define limits of New South Wales &c., by, 594.

Lex et consuetudo Parliamenti, 138a.—See Privileges.

Lighthouses, lightships, beacons and buoys, 415, 432, 449, 560.

Limits—
of powers of colonial legislatures, 250.—See Colonial Legislatures.

inter se of constitutional powers of Commonwealth and States &c., 222,

234 et seq.—See Appellate Jurisdiction.

of any one State, industrial disputes extending beyond, 450 et seq.—
See Conciliation and Arbitration.

of States, alteration of, 588, 593-6, 602, 605.—See Ttrriiorial Alterations.

Liquor, 343-4, 380, 393, 431, 508, 552.

Loan.—See Financial Relations.

Account and Fund, 182, 183.

Local—
letters of naturalization, 465.

and territorial legislatures, colonial legislatures are, 259-72, 389, 476.
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LuNATrcs, 126, 344, 476.

McCplloch v. Maryland, 277-9, 422, et seq.—And see Imtrume.ntalilits

und the Table of Cases.

Mandamcs—See Officers.

ugainst federal officer, subject of federal jurisdiction, 208, 212,215, 499,

State Courts no power to grant, 212, 400, 499-500.

jurisdiction of High Court exclusive, 215, 401, 501.

comparison with United States Constitution, 401, 499-500.

issue of writs of, 216, 499.

to State officers to perform federal duties, 402, 438-9.

when State itself justiciable, 40"^.

not to release goods held under Assembly Customs resolutions, 405.

not to Governor-in-Council af a State, 405, 438, 439.

not to Crown or its officers for payment of money, 505.

Mandatory—
distinction between, and directory, application to Constitutions, 244.

as to procedure on " laws " and " proposed laws," 246-7.

as to establishment and functions of Inter-Statc Commission, 574.

provisions as to alteration of Constitution, 599.

Marriage and Divorce—

legislative power as to, 389, 474-5.

divorce and matrimonial causes, 97, 269, 474, 475.

parental rights, and custody and guardianship of infants, in

relation to 474, 475.

Mattkrs—See Enumerated, Exclusive, Executive, Powers, Stales,

incidental, legislative power on, 103, 276, 488.

specially enumerated, federal jurisdiction over, 20(5, 209, 215, 290-1, 489.

meaning of " matter," 208-9.

High Court has original jurisdiction, 209,

arising under Constitution, or involving its interpretation, 214, 219, 501.

five classes of, in which High Court jurisdiction exclusive, 215.

legislative power as to matters relating to transferred Departments, 290.

other matters within exclusive power of Parliament, 290-1.

modes of proof of certain public, 481.

referred to Parliament by States, &c., 485.—See Referred Matters.

" until the Parliament otherwise provides," 79, 488.

between States, &c., 208, 215, 491-8, 603.

in which Commonwealth is a party, 499.

n\andannis or proiiibitioy against federal officer, 208, 212, 215, 499.

arising under laws made by Parliament, 208, 501.

Al
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Mkmbkrs—See Eleclionn and Electors, Hounex, Parliament, Senatorfi.

of House of Representatives, 117 e< xeq.

number and qualitieations, 112, 113, 118-20, 127.

disqualifications, 127, 128, 129.

as to offices of profit, 127, 128.

for bribery or undue influence, 130.

vacation of seat, 128.

as to tlie eligibility of women as members, 130-1.

oath of allegiance, or affirmation, 1.37.

remuneration of, 137-8, 526.

Mkrchakt Shipping.—See yavigation and Shipping, Trade and Commerce.

Meteorology, 173, 179, 450.

Military.—See Defence.

Ministerial—
duties of Governor-General, 165.

and judicial acts, 306-7.

"administrative " or " executive,'' 308.

duty on behalf of Commonwealth or State, application of provisions of

Judiciary Acts, 417-8.

Ministers, 426.—See Cabinet, Constitution, Executice.

Parliament fixes number of, 103.

advice of, to Governor-General, 107-11.—See Governor-General.

as to offices of profit, 128.

and the Senate, 151-3.

Federal Executive Council, 165.

of State of tiie Commonwealth, 167-9.

as to removal of Judges, 202-4.

as representing the State, as to liability of, 417.

'* open questions," 610.

in a federal system, 611.

Mints, 91.—See Coinage.

colonial legislatures and the prerogative, 253.

Money, 180, 181.—See Audit, Fitiancial Relations, Public Moneyn.

Money Bills, 140-53.—See Audit, Public Money.

provisions as to, in colonial constitutions, 244-6.

powers of the two Houses as to, 140-1.

as to respective powers of Lords and Commons, 141, 144.

what proposed laws may not originate in Senate, 141-2, 143.

what Senate may not amend, 141, 143.

appropriation Bills to deal with such appropriation only, 142.
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MoKEY Bills—continued.

tax bills, requirements as to, 142, 144, 521.

tlie South Australian " Compact of 1857," 142.

" tacking," 144.

power of rejecting Appropriation Bills by Second Chambers, 144-5.

differences between the Houses in the colonies, 144-5.

as to the responsibility of Cabinets to Second Chambers, 144-5.

of the Cabinet to the Senate, 144-6, 614.

of Ministers, effect of Constitution of Senate on, 151-3.

form of Supply and Appropriation Bills, 145-7.

non-recurrent items, inclusion of, in Supply Bills, 147.

power of Senate to request amendments, 141-2, 143, 148.

as to power to repeat requests, 148.

financial powers of the Houses, 149-50.

debate on Sugar Bounty Bill 1903, 149.

" law imposing taxation," 150.

" machinery " Acts, penal provisions in, 150-1.

Party government and the Senate, 151-3.

" laws " and " proposed laws" in the Constitution, procedure as to,

246-8, 599.

" deadlock" provisions, 154-7.—See Deadlocks.

Monopolies—
as to validity of State law establishing trade (U.S.), 377.

Australian Indnstriea Preservation Act and the repressing of, 471.

'• Monroe Docteink of Australia," 30.—See Federation.

Mdkray—
agreements as to the waters of the, 356.

defining boundary of New South Wales and Victoria along the course

of the, 595.

Naturalization and Aliens.—See Immigration and Emigration.

electors and members, 126, 127.

Imperial Acts extending to British possessions, 354.

admission and exclusion of aliens, 252, 253, 270, 300, 301, 318-9.

legislative power as to, what it includes, 462-5.

in Canadian Acts, 463.

local letters of naturalization under State laws, 262, 465.

as to races other than aboriginals for whom it is necessary to make

special laws, 462-3, 4G4-5.

as to removal of disabilities of aliens, 464.

Naval, 163, 171, 264, 329.—See Defence, Xavigation and Shipping.
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Navigation and Shipping, 549.—See Commerce Poioer, Taxation, Trade

and Commerce.

Colonial Courts of Admiralty, 6, 228, 264, 503.

colonial powers under Alerchant Shipping Acts, 7, 261, 263, 266-9.

Imperial laws as to, and the colonies, 262-3.

State ships and federal laws as to, 409, 415, 432, 560.

action by State against riparian State, 493.

navigation and irrigation, 494, 499, 563-4.

offences on high seas, 261, 264, 280-1.

demarcation disputes &c. in the shipping trade, 452, 455.

eflfect of control over instruments of commerce, 554-5, 560.

*' trading " and "navigating," 560.

how far federal power extends, 560.

"the public navigable waters of the United States," 560-1.

as to commerce power, 561, 562.

inter-State navigation, 563-4.—See Commerce Pcnoer.

admiralty and maritime jurisdiction, 208, 503, 561, 562.

not limited in United States by English bounds, 561-2.

admiralty appeals, 228.

colonial legislatures and questions relating to admiralty, 262-4.

" external afifairs," 562.

Commonwealth laws in force on all British ships, 74-5, 281, 562.

when first port of clearance and port of destination are in Com-

monwealth, 74, 281, 283, 562.

"Queen's ships of war excepted," 74, 281, 562.

ships' stores, breaking Customs' seals on, on high seas, 265, 281.

Necessary Implication, 4, 273, 330, 378, 423, 428.—See Implied, Instru-

mentalities.

New Ccinea.—See Papua.

New Hebrides, questions as to, 29, 30-1.

"New Protection, 511, et seq., 619.

New South Wales.— See Axistralian Laus, Federation.

Executive Council of, limited to Ministry, 166.

law as to bigamy, as to validity of, 389.

Courts and legislation of early Legislative Councils, 360.

judgments of other States, &c., in, 484.

as to seat of Government, 590-2.

boundaries, &c., 594. 595.

claims against the Government, 495n.
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New Statks, 604.—See Territorml Alterations, Territories.

power to erect, 69, 486, 588, 589, 593.

consent of State Parliament, 486, 588, 593.

terms, conditions, representation on admission, &c., 593.

distinction between original States and colonies subsequently admitted,

588.

as to New Zealand and Fiji, 588, 593.

New Zealand, 33, 38, 266, 468.—See Federation.

representations at London Conference, 52-3, 588.

aboriginal natives of, not disqualified as electors, 126.

arbitration award as to employes on high seas, 266-9, 282-3.

" law of the flag," 267.

power to admit as New State, 589, 693.

Norfolk Island, 589.

NouTHERN Territory, 590.

Norwegian System, 156-7.

OFFENCE.S, 199.—See Criminal, Colonial Legislatures, Extradition, Fugitive

OJenders, Extra-territorial.

in connection with elections, 133, 134, 135, 277.

of public servants, 193-4.

federal, as to prosecution of, 199, 213, 290.

outside jurisdiction, 261, 265, 270-1, 353.

admiralty, 261, 264, 280-1.

as to whether inquiry concerning, is judicial, 309, 311-2, 318, S21-2.

ex post facto laws, &c., 95, 315, 322, 332.

warrants for apprehension of offenders, &c., in other States, 482.

Office—
commanding performance of duty by person holding federal, 215.

removing person wrongfully holding federal, 215.

of profit, 90, 127-8, 165, 168.

Officers, 299, 426, 526, Addenda:—See Audit, Control, Executive, Execu-

tive Poiver, Judicial Power, Legislative Power, Public Service.

appointment and removal, 103, 158, 159, 276.

organization of Commonwealth administration, 172, 277.

as to powers exerciseable by specified, 162.

mandamus or prohibition, 208, 212-3, 215, 400-1, 405, 438, 499, 500.—

And see Mandamus.

as to habeas corpus, 212-3, 400-1.

torts or crimes, jurisdiction of State Courts, 213, 290, 399.
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Officers—con Iinued.

State taxation of salaries of federal, 236, 423 et seq., 502.

oaths, power to require from, 276.

"liable to retire upon political grounds," 295.

exercise of executive power of Crown, 299-300.

interrogating witnesses in Executive in((uiries, 311-2, 321.

absence or error of, in referendum, 606.

control of official acts by Courts, 305, 398, 402-4, 415.— See Control.

Opinions, judges giving advisory, to Parliament, &c., 102, 308, 366-7, 394.

Opium, 98, 101, Addenda.

Order, 138b, 271, 274-5, 338.

of federal Court 200, 400.

in Council.—See Appellate Jurisdiction, Federal Jurindiction, Privy

Council.

in pursuance of Imperial Acts, 6, 9.

Original.—See Enumerated, Federal Jurisdiction, Uvjh Court.

jurisdiction of High Court, 199, 207, 209, 210, 214, 215, 218, 402, 489,

500-1.

States, representation in Senate and House, 111, 118, 119, 120.

defined in " covering clauses," 603.

as to New Zealand, 52-3, 588, 589, 593.

Oruunate, 141-2, 146, 147, 155, 246.—See Money Bills.

Pacific Islands, 29-30, 58-9, 173, 270.—See Federation, Fiji, Papua.

Commonwealth relations with, 467-8.

Paper Money, 450, 469.—See Banking, Legal Tender.

Papua, 30-1, 75, 283, 468, 589.

Paramount.—See Commonwealth and States, Control.

80vereignt5' of United States, within its jurisdiction, over States, 69, 359.

Imperial legislation, 81, 82.

subjects where legislative power concurrent but, 445-6.

Pardon, 164, 301-2, 329-30.—See States.

Parental Rights.—See Marriage and Divorce.

Parkes, Sir H., 32, 38, 40, 44.—See Federation.

Parliament, 85, 93, 105, 106, 161, 292, 303, 316.—See Appellate Jurisdic-

tion, Colonial Legislatures, Elections and Electors, Federal

Jurisdiction, Federation, Governor- General, Legislative Power,

Powers, Privileges, liepresentatives. Senate, ifltra Vires.

the preponderance of the, 102-4, 359.
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VA'RhlAMKST—continued.

control of distribution of judicial power by, 103, 199, 209, 32:}, 416.

machinery for carrying out its own laws, 158.

Cabinet and, 168-9.—See Cabinet.

as to colonial conflicts between Courts and, 201-2.

as to removal of judges on addresses by, 103, 2(X), 202-3.

federal jurisdiction on matters arising under laws made by, 208.

legislative power as to such matters, 501.

exceptions and regulations by, as to appeals from federal Courts, 210.

power to declare jurisdiction of federal Court exclusive, 211.

as to appeals to King iu Council, 111, 215, 222, 223, 234.

relation of Courts to, 322-3, 359-61.

collection and expenditure of public money, 522.

and the Inter-State Commission, 573-4.

seat of Government, " places acquired," and territories, 289-90, 592-3.

doctrine of delegated power and, 101.—See Delegation.

as to powers granted by Imperial Parliament since federation, 355.

consists of King, Senate and House of Representatives, 105.

formal relation of Crown to, in Britisli Dominions, 105, 106.

form of enactment, 105-6.

summoning, proroguing, and dissolving, 107, 161.

meeting of First Parliament, 107, 162-3.

as to money bills, &c., 107.—See Deadlocks, Money Bills, Public Money.

State Parliament.—See States.

Party Government, 151-3, 168, 611, Addenda.

Patents—

State prohibition of sale of article under federal patent, 339-40, 436.

State tax, &n. , on exercise of patent rights, 430.

of designs and inventions, legislative power as to, 459-60.

PAUPER.S, legislation against, 340, 344, 380.

JPeace.—See Police Power.

order and' good government, 271, 274-5, 525.

Penalties—

on disqualified persons sitting in Senate or Hou4e,'128.

electoral offences, 133, 134, 135.

pecuniary, in tax bills, 141-2.

in machinery Acts, 150-1.

printing in italics in Senate liills discontinued, 147.

imposing, and the judicial power, 321, 322, 32.3.
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Pensions—
invalid and old age, 173, 179, 458-9.

federal, as disqualification for membership of Houses, 127.

as to public service, 192.

People—
federation a popular act, H-o, 64, 600.

agreement to unite, 67.

of States, Constitution and laws binding on, 66-7, 212, 242, 407, 413-4.

democratic origin, &c., of Commonwealth, 67, 612.

legislature and electorate in colonies and Commonwealth, 80-1.

Senate popular in mode of its constitution, 113, 141, 613.

modes of choice of Senators and members, 117.

Senate amendments increasing burden on the, 87-8, 141, 143.

special racial laws, 462, 464.

alteration of Constitution by the, 600.

Permanent Head, 177-8, 179, 187-8, 191.

Petition of Right, 88, 164-5, 495.—See Crown.

Plenary Powers.—See Commonwtcdth, Le{ii4ative Poicer.

of colonial Parliaments, 79-80, 250-1, 255, 279, 309, 341-2.

Commonwealth Parliament, 276, 279, 280, 283, 338, 465, 505, 512.

Police Power, 337-44, 380, 408.

in the United States, 337, 339-40, 431. 507, 568.

establishment and maintenance of domestic order, 337, 338, 448.

in the Commonwealth, primarily to States, 338.

power of Commonwealth, 338-9, 448.—See Defence.

foreign and inter-State commerce and (U.S.), 340-4, 408, 507, 568,

571-2.—See Gcmmerce Potoer, Trade and Commerce.

the same measures may flow from distinct powers, 340.

enumerated powers of Congress, how affected by the, 341.

how far American decisions apply, 341, .342-3, 571.

as to sanitary laws, diseased animals, quarantine, 340, 343.

as to laws about morality, 343-4.

intoxicating liquids, in America and Australia, 343-4.

as to exclusion of convicts, harlots, paupers, idiots, and lunatics, 344.

Political. —See External Afairs.

activities and public servants, 192-3.

disputes not within judicial power, 208-9, 492-3.

Pooling arrangements, 575, 583.
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POPCLATION, 118, 119-20, 604-5.—See People^ Census.

Port—See Navigation and Shipping.

Posts and Tklboraphs, 4-14.

Department of, establisliment and functions, 171, 174.

transfer of State to Commonwealth, 171, 444, 448, 449.

central and State staflFs, 178, 188.

Money Order business, 181. —See Audit.

posts, telegraphs and telephones, subjects of legislative power, 448.

also for intra-State purposes, 448.

urgent need for inter-colonial agreement in postal matters, 33-4.

mail services to Pacific Islands, 173.

the Post Office and the prerogative, 264-5, 301.

as to State Court jurisdiction over offences in post offices, 290.

federal protection of mails against interference, 299.

as to Imperial Acts relating to Post Office, 264-5, 355.

PowKR.—See Gommerce Power, Police Power, Powern.

suggestion for a Colonial treaty making power, 27-8.

(iovernor-Cienerars, of dissolution, assent, reservation, Jtc, 108.

"until the Parliament otherwise provides," 77, 79, 125, 129, 325, 488.

of requesting amendments, 143.

of Governor-General, delegate character of. 164.

of High Court to punish for contempt, 199.

to remove judges, 200-4.

to invest State Courts with federal jurisdiction, 213, 214.

as to appeals from such Courts, ,384.

exercise of, outside territory of colony, 269.

of colonial Executive to exercise certain prerogatives, 300-1.

of Courts in constitutional questions.—See Control, IlUtrprttation.

general words, and State and federal, 385-93, Addenda.

of Commonwealth jurisdiction over official acts of State officers, 402-3.

federal power exclusive or paramount, 407 tt mq.

us to the limits of the national power in U.S., 462.

foreign corporations, 469.

service out of the jurisdiction, 431.

of appropriation, .52.3.— See Public Money.

tinancial relations, 528.—See Finanrial Relations.

navigation and shipping. 560.—See Nariyalion and Shipping.

Powers.— See Annlralian Laws, Commonwealth, Concurrent, Enumerated,

Exdunivf., Executive Power, Juilicial Power, Legislatiot Poiotr,

Power, Separation, lieserved. United States.

of colonial legislatures as to repeal of English laws, 4.
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Powers—contimitd. ._

colonial legislatures with exclusive and concurrent, 8.

criticism of the powers of Federal Council, 38-9.

Commonwealth Government one of limited, enumerated, 69, 206, 348.

and limitations of the States before and after federation, 69-70, 325.

Constitution prescribes how powers to be used, 78.

Crown's powers of disallowance, and of entertaining appeals, 91, 424.

—

Sec Crown, Disalloioavce.

form of vesting powers to make laws, 106.

powers and duties of Governor-General, 86, 107, 160-1, 164, 167, 299,

302, 346.—See Goi-ernor-General,

and privileges of Parliament, 138a, 141, 316.—See Privileges, Parliament.

executive power vested in the King, 158, 161.

particular, granted to particular authorities, 159.

conflict of State and federal, when within sec. 74, 240-1.

of colonial legislatures, 81-2, 243-72.—See Colonial Legislatures, Parlia-

ment.

of States, 325-44.—See Stales.

responsibilities of Commonwealth limited by its, 347.

State powers under Imperial Acts, 353.

interpretation of the grant of power, 369, 470.—See Interpretation.

of the Federal Statute, 329.

the power of taxation, 374, 506.—See Ta.vation.

the power as to trade and commerce, 375.—See Trade and Coitimerce.

remissible excises, 376.—See Excise.

preservation of integrity of State powers, 330, 354, 374, 377, 407, 513.

doctrine of immunity of instrumentalities. —See Inslrtimenlalitie*.

indirect, 485.

Inter-State Commission, 573.—See Inter-State Commission.

as to alteration of boundaries, &c., 595.—See Territorial Alterations,

alteration of Constitution.—See Alteration of the Constitution.

distribution of, in the Goverinnnnt, 93, 292, 303.

separation of, 94.—See Constitution, Separation.

implied prohibition, arising from, 94.—See Implied.

purpose of, in Commonwealth, 96-8, 303.

express restraints on legislature in America, 94-5, 287.

care necessary with American cases, 95.—See United States.

legislative, executive, and judicial, in British Colonies, 95-6, 359.

Courts and legislation, 95-6, 322, 357.

executive and legislature, separation of, between, 98.

executive, no inherent legislative power, 98.

delegation of legislative power to executive, 98-101, 320.

"statutory rules " of Commonweilth, classes of, lOOu.
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Powers—continued.

Cabinet system, effect of, on separation of functions, 100.

colonial legislatures not delegates, 101.—See Delegation.

as to Commonwealth Parliament, 101, 272.

judicial, as affected by legislature and executive, 101, 199, 208-9, .308,

321.—See Judicial Power.

as to what powers can be committed to the Courts, 102.—See Mattera.

preponderance of the I'arliament, 102-4.

as to Cabinet government, 103.—See Cabinet.

amendment of Constitution, initiative in Parliament alone, 104.

the States ; Constitution and, 325-356.—See Reserved, Staiei.

control of Commonwealth and State action, 357-405.—See Control.

Commonwealth and State, relations of, 406-44.—See Commonwealth

and Statei^, Instrumentalities.

subjects of the, of the Commonwealth, 445 et seq.

classification, 445-7.

exclusive, paramount and concurrent powers, 445-6.

express inclusion of power which would have been implied, 447.

direct legislative powers, 448 et seq.

indirect legislative powers, 448, 485-7. — See Railways, Referred

Matters, New States, States.

auxiliary and incidental powers, 276-9, 487-8.

acquisition of property from States for federal purposes, 487.

—

See Acquisition.

*• until Parliament otherwise provides," 79, 125, 488.

matters incidental to execution of federal powers, 276, 4.38, 488.

—

See Execution, Incidental, Leqislative Power.

subjects of federal jurisdiction, 489-503.—See ConsxUs, External Affairs,

Federal Jurisdiction, Treaties, Stales.

pREAMBr.E, 76, 85, 288, 603.

PREFKRKNCE

—

as to British Preference Tariff Bill 1906, 110.

indications of, in voting excluded, 123.

absence of, in trade, cominerce and revenue, 283, 287, 414, 516-7, 563.

prevention of undue, in carriage, &c., 574, 583.

as to preferential or differential duties in colonies, 25-6.

Premikks' Conkkrences, 614.—See Conference.

overshadowed Federal Council, .39.

resolutions as to federation at Hobart in 1895, 45.

amendments to first Convention Bill proposed at Melbourne, 1899, 60.

as to appeal to Privy Council at, Mell)ourne, 1900, 54.

of 1909, as to State labour conditions, financial relations, &c., 486, 620.
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Prerogative, 84.—See Croiai, Colonial Legixlatures, Ezecutiv., Executive

Power, Governor-General, Royal Asaent.

Presumption—
against case being within federal jurisdiction of Ck>urt (U.S.), 206.

of validity of Acts, and as to rebutting, 245-6, 38.3, .387.

that legislature intended to act within powers, .385, 389.

use of general words, 386.

Pkeventiox of industrial disputes, &c., 450, 451, 4.55, 579 et seq.

Prime Minister, 168, 170, 172.

Prisons, detention of Commonwealth. offenders in State, 440.

Private—

international law, rules of as determining sphere of States' law and

jurisdiction, 266.

law and public law in England, 358.

property, taking without due process of law (U.S.), 320-1.—See United

States.

rights, guarantees against interference with (U.S.), 313-4, 339.

Privileges -

and immunities, article as to, in the U.S. Constitution, 332.

of the Parliament, 13Sa et seq, 316.

as to the "rights and privileges" of the Senate, 123.

lex et consuetudo Parliamenti and Colonial Legislatures, 138a.

what powers such Legislatures have, 13Sa.

as to punitive action for contempt, &c., 138a.

of Commonwealth Houses, 138a, b.

jury service, exemption of senators and members from, 1.38b.

as to documents published under authority of a House, 138b.

investigation of breach of, by Legislature, a judicial duty, 308.

procedure, 138b et seq.

rules and orders for conduct of business, &c., 138b.

standing orders, 138b.

lapsed bills, 138c.

regulation of debates and closure, 138c.

in regard to legislation, 138c.

as to Royal assent, 138c.

as to money bill, &c., 1.38c, u.

Privy Council, 53-5.—See Appellate Jurisdiction, Federal Jurisdiction,

Croxon.

and the power of disallowing Colonial Acts, 91, 424.—See Croicn.
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Privy Council— coji^inwerf.

and High Court, conflicts in interpretation of Coostitution, 91,

236-40, 427-8, 520.

in England and in Canada, composition of, 166.

what kind of matters referred to by King, 209, 368.—See Control.

constitutional cases from Canada, 368.

advantages and disadvantages of Australian appeals to, 34, 220 tt aeq.,

235.

High Court may hear certain appeals which lay to, 221-2, 223-5, 227.

appeals on certain constitutional questions on certificate of High Court,

222, 234? et aeq.

when High Court may certify, 222, 234 et seq., 427.

as to whether a case is such a constitutional one, 240-1.

as to meaning of appeals from the " Supreme Court of a State " to,

226-7.

as to meaning of "an appeal lies to the Queen-in-Council," 228.

as to appeal to, notwithstanding jurisdiction of High Court, 229, 238.

in Canada, 229.

inconveniences of alternative appeals, 229, 238.

right of appeal from State Court to, how governed, 230, 384-5.

Judiciary Act and right under Order in Council, 230-1.

special leave to appeal to, 222-33.—See Appellate Jurisdiction.

appeals as of right, 226, 232.

in criminal cases, 231.

ordinary Court of final appeal in Colonial cases, 228.

High Court guided by practice of, in granting special leave, 231-2.

as to power of Colonial Legislature to affect right of appeal by special

. leave to, 232 3.

Commonwealth Bills limiting matters in which leave may be asked

to be reserved. 111, 233.

from High Court to, 233.—See Appellate Jurisdiction.

basis uf final authority of decisions of, 238.

as to naturalization and aliens in Canada, 403.

as to the validity of money bills, &c,, 246.

us to Canadian Parliament and "general legislation," 285.

appeal to, as a constitutional check on Colonial legislation, 359.

Procedure-

in cases against the Crown, in Commonwealth and States, 164, 495. 496.

on " proposed laws," directory ; on " laws," mandatory, 246.

service out of jurisdiction, &c., 481-2.

as to meaning of laws "conferring rights to proceed against Common-

wealth or State," 497-8.
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Proceedings.—See Federal Juri-sdictioii, Judicial Power.

" matter " describes any, competently brought before Court of law, 208.

in determinations of bodies, not Courts, 306.

in Executive inquiries, &c., 310-3.

" other than a proceeding for an ofFence," &c., 312.

in Colonial petitions of right, aotions against Crown, &c., 164, 495.

in which Commonwealth and a State are disputants, 497, 499.

Pkocess.—See Due Process of Laio, Service of Execution of Process.

anomalies of service of, in the Colonies, 34.

of High Court runs throughout Commonwealth, 200.

of State Courts, Congress may not tax, 423.

as to enforcement of State process of execution, 483.

Proclamation—
of the Commonwealth, 65, 67, 72, 170-1, Addenda.

imports prohibited by, 97, 98, 99, 101.

Prohibited—
imports, 97, 98, 99, 101, Addenda.

immigrant, 466.—See Immiffralton and Emigration.

paupers and criminals, prohibiting admission of, 380.

Pkohibition, 384.—See Implied Prohibition, Powers.

as to imposing preferential or differential duties, 25-6.

as to implied, arising from separation of powers, 94.

against federal officer, 499.—See Mandamus.

writ of, against Commonwealth officer, 208, 401, 499.—See Federal

Jurisdiction, Legislative Poicer.

of use of patented article by State, 436.

Promissory Notes, 473.—See Bills of Exchange.

Proportionate Representation, 111, 115, 120, 602, 604, 605.

•' Proposed Laws."—See Money Bill", Deadlocks.

recommendation of money bills by Governor-General, 107.

limiting matters in which leave to appeal may be asked, to be reserved,

111.

"deadlock " provisions, applicable to all, except alterations of Cousti-

tion, 157, 600.

"laws " and, as to observance of provisions regarding, 2-16 8.

procedure on referendum, 605-6.

as to financial relations of Commonwealth and States, 606, 666.

Prorogation, 107, 146-7.

11
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PROTKCTtoN. — See Taxation.

tariff differences and the early federal movement, 26.

of tenure, &c., of Judges, &c., 202 et seq., 576.

of State against invasion and domestic violence, 338-9, 404.—See

Defence.

of industries, validity of taxation for, 381, 508, 509, 511.

of Australian industries against unfair competition, &c., 471.

against preferences, discriminations, &c.—See Intcr-Slate Commiation.

"new protection," 511, 619.

pKOViNCES.—See Canada.

Provisional—
arrangements in modern constitutions, 77, 79.

"until the Parliament otherwise provides," 79, 125, 448.

Public—
representation of the, in litigation on constitutional questions, 395-7.

—

See Ultra Vires.

Law and Private Law in England, 358.

Navigable waters, 560-1.

Purposes, places acquired for, nature of power as to, 75, 289.

Records, 478, 481.—See Records Beco;/nit;on, State Latci<.

Welfare and the State police power, 337, 339.

PcBLic Moneys.—See Audit, Financial Relations,

Consolidated Revenue Fund, 522.

advantages of system, 522.

control of Parliament over expenditure, 522.

" appropriation by law," 138c, 181, 522-3.

extent of power of appropriation, 523.

in United States and (ainada, 523-4.

in Commonwealth, 524.

Bureau of Agriculture, 523.

Naval Agreement, 523.

subject to " surplus revenue " provision, 524.

as to financial relations of Commonwealth and States, 524.

is Commouwoaltli power of appropriation merely for

federal purposes ? 524-5.

as to financial assistance to States, 525.

as to taking over State debts, 525, 534 et seq., 606, 666.

proposed financial arrangement between States and Commouwealtli, 525.

"charge" imposed by Constitituiion, 522, 525-6.

opinion of English Law Officers, 526.
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PoBLic Moneys—continued.

"liabilities" imposed by Constitution, 522, 526.

" expenditure of the Commonwealth," 87-8, 526-7.

revenue first applied to payment of, 526.

must be appropriated by Constitution or Parliament, 181, 527.

Public Skrvice, 103, 158, 173, 177, 179,290, 330, 426.—See Audit, Cmtoms,

Defence, ExectUive, Home Affairs, Officers, Post and Telegraph,

'JreuKury.

Act relating to administered by Home Affairs Department, 173, 179.

permanent beads, 177, 178, 187-8.

central and State staffs, 178.

organization of the, 187-96.

statutory basis of, 177, 187.

naval and military forces distinct services, 187.

not applicable to certain classes of persons, 187, Addenda.

divisions of, 187-8.

appointments, promotions, salaries, duties, discipline, &c., 167, 188-94.

as to "patronage,"' 190, Addenda.

power of Ministry, 167, 191.

minimum wage provision, 191.

women, 191-2.

insurance, but no pensions, 192.

regulations as to political activities, 192-3.

legal rights arising from statutory regulation, 194.

Public Service Commissioner and his functions, 194-6.

Punishment—
of public service offences, 193-4.

and the judicial power, 316 et seq.—.See Judicial Power.

Qualifications.—See Members, Representatives, Senate, Senators, 113, 124,

127.

as to eligibility of women, 130-1.

QcAR.\NTiNE, 434, 447n, 449.

under Customs Department, 174.

police and commerce powers and, 340, 343.

and doctrine of " legislative choice of means," 371.

as to diseases of persons, animals or plants, 449.

Queen.—See King, Croicn.

proclamation of Commonwealth, 65, 67, 669.

in Council.—See Appellate Jurisdiction, Federation, Privy Council.

Queen's ships of war excepted from area of Commonwealth authority,

74, 281, 562.
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Queensland, 51-2, 54, 495, 595.—See Federation.

laws, &c., of, 13-4.

attempt to take possession of New Guinea, 30.

Federal Enabling Bill, 46.

diverse aims of the three parts of, 46.

State succession duty on property out of, 335.

income tax on judge's salary, 256-7.

Qdestions of Law, appeal from Inter-State Commission on, 222.

QUORDM, 112, 122.

Quota, ascertainment of, 118.

Quo Warranto, control over official acts, &c., by, 398.

Race.—See Ahoriyinah, Naturalization and Aliens.

disfranchised, exclusion from electoral enumeration, 118, 120.

legislative power as to, for whom special laws deemed necessary, 462-3.

the race problems of Australia, 464.

Railways.—See Gonimerce Power, Legidative Power, Powers, Trade and

Commerce, Ultrd Vires.

intercolonial rivalries as to, 60-1.

as to transmission of lottery tickets on State, 380.

governmental and tradinu functions of governments and the, 431,

Customs duty on rails for State, 241, 433, 435.

English Railway and Canal Commission and, 575.

Inter-State Commerce Commission and. 574.

legislative powers of Parliament applicable to State railways, 577.

article as to trade and commerce extends to them, 549, 577.

power to forbid preferences or discriminations, 577-8, 5846.

departmental goods' rates, when lawful, 578.

as to tlie power of the Inter-State Commission, 576, 578.

control of, for naval and military transport, 448, 578.

acquisition and construction of railways by consent of State, 173,

4S5, 525, 578, 581, 583-4.

as to freedom of trade, &c., among the States, 554-5, 578-9, 584.

bearing of these powers on other federal powers, 579, 581.

Slate Railway Servants' Case, 385-6, 391, 429, 431, 451, 579 et »eq.

Conciliation and Arbitration Act and disputes, 386, 431, 579.

applicability of certain maxims to interpretation, 579.

special affirmative power and general power including it, 579.

railways held to be State instrumentalities, 580.

how far commerce power held to extend, 386, 391, 554-5, 580-1.

Bl
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"RailwAYS—continued.

effect of judgment on federal powers, 5S1.

railway construction or extension without State consent, 581.

Congress may construct inter-State railroads, 581?t.

as to power of expropriation for national purposes, 581.

"control," meaning of, 581-2.

commerce and instruments of commerce, distinction between, 554, 558,

569, 582.

public safety and convenience, &c., 554, 582-3.

rates and fares, discrimination, preferences, pooling arrangements,

&c., 583.

boycott and physical interference with traffic, 556, 583.

differences of powers as to, between unitary ivnd federal systems, 583.

as to the provision for free trade, commerce and intercourse, 584.

control of States as managers of railways, 584.

railway rates, 324, 574-6, 578, 585-6.

and the Inter-State Commission, 585-6.

Rates.—See Inter-State Commission, Railways.

reasonableness of, power of Commerce Commission, 324, 574-5.

Australian municipality suing in England for recovery of, 337.

•' Real Dispute," 453.

Reasonable—See Commerce Power, Irrigation.

rates of transportation, fee, 324, 574-6, 578 et seq., 585-6.

Rebate—
of railway rates, &c., 574-5, 576, 583.

sugar bounty to encourage white labour, 149.

Receipt—

State duty stamp on, under Federal Audit Act, 424-5, 519.

Recoonition, 478. —See Records Recognition.

Recommendation—
of money bills by Governor-General, 107, 138d.

by Governor-General and Governor to Crown for honours, 350.

Record, 95, 96.

Court of. High Court a superior, 199.

service of process of, 482.

Records Recognitiox.—See State Laws.

recognition of laws and public records of every State, 478.

full faith and credit to State laws, records and judicial proceeedings,

478-80, 481.—See State Laws.
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Records Recognition—continued.

Stale Laws and Records liecognit.ion Act, provisions of, 480-1.

authentication, judicial notice, proof, &c., 481.

powers in addition to those under common and State law, 481.

Rkcount in referendum for alteration of Constitution, 606.

Ke-Distkibutiox of seats in House of Representatives, 121.

Referendum—
Convention Bill, 49-50, 51, 63-4.

challenge of Acts in Switzerland by, .S58.

for alteration of Constitution, 605, 606.

Referred Matters, 620, 621.

matters referred to Federal Parliament by State Parliament, 485.

law extends only to referring and adopting States, 485.

as to withdrawal of power by State, 485-6.

proposed reference of labour conditions to Inter-State Commission, 486.

Reijistkation—
of workers' trade marks, 376, 394-5.—And see Union Label.

application for withdrawal, 394-5.

for cancellation, 395.

locuf Ktandi of Attorney-General, 395, 483.

of associations of employers and employes, 386, 451, 452.—See Con-

ciliation and Arbitration.

of judgments of other States for enforcement in State, 4S3-4.

Regdlation—
of Executive and Courts by Parliament, 103.

difference between plenary legislative power and power to regulate, 280.

of currency, and federal tax on State note issue, 432.

of State trade under guise of legislation under express power, 379.

of industries by State licences allowable, though called "excises," 375.

of State industrial relations by federal excises, 37682, 511, 515.

Rkodlations.—See Rules.

statutory orders and, by Crown under Imperial Acts, 6-7.

committing to Executive power to make rules and, 99-100.

as to duties of public servants, 192.

as to appeals to High Court, Parliament may prescribe, 210.

for health, peace, morals, &c.
,
police power and, 337.

Religion—

the State strictly uusectarian in Australia, 55.

Commonwealth not to establisli any, &c., 287-8, 615.

as to appropriations in aid of religious bodies, 287-8.
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Remission'—
of cause from High Court to State Supreme Court for execution, 241,

418-20.—See Appellate Jurisdiction.

Removal—
of president by vote of Senate, 116.

"dormant commission" and removal of Governor-General, 159.

from public offices, function of Governor-General vice-regal, 161.

of Judges, 103, 200, 216.—See Judicatxire, Judges.

from office wrongfully held, power of High Court, 215.

of constitutional case to High Court, 219.

Repeal—See Alteration of Constitution, Amendment.

of English laws in force in Australia, 4, 6.—See Australian Laws.

of Federal Council Act, and as to Colonial Boundaries Act, 76.

of State laws withiu exclusive powers, before Commonwealth has made

provision, 411.

of " the Constitution " itself by the Commonwealth, 603-4.

Report—
of Committee for Trade and Plantations in 1849, 18-9.

of Electoral Commissioners as to electoral divisions, 121-2, Addenda.

of permanent heads, &;c., to Public Service Commissioner, 191, 195.

annual, of Public Service Commissioner to Parliament, 195.

mere, not a judicial act, 308, 320.

Government claims submitted to Courts for, 320.

Representation.—See Alteration of Constitution.

of States in Senate, 111-2.

of territory in Parliament, 291, 592-3.

of new States, 593.

diminishing, of States in Parliament, 602, 604-5,

Reprksentatives, House of, 105.—See Elections and Electors, Houses,

Members, Parliament, Privileges.

" national " and " federal " elements in the Constitution, 116, 117.

number of members, quota, &c., 112, 118-20.

as to races excluded from franchise, and aboriginals, 118, 120.

enumeration of population, 118, 119-20.

electoral divisions, 120-1, Addenda.

re-distributions, 121.

as to failure to return members, 122.

quorum, 122.

dissolution and expiry, 122.
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Reprksentatives, House of—continwd.

writs, issue of, for general elections, 122-3.

for casual vacancies, 122.

conduct of elections, 123.

resignation, vacation of seat by absence, 123.

Speaker, 123-4.

comparison with practice of House of Commons, 123.

" usual rights and privileges," 123.

majority of votes, questions determined by, 124.

qualifications of electors and members, 124.—See Electiona and Electore,,

Members.

form of enacting money bills, 146, 147.—See Money Bilh.

Repression—
of monopolies, 471.

Rbkugnant.—See Australian Laws, Colonial Legislatures, Interpretation.

" to the laws of England," 257-9, 271, 603.

Request, 141-2, 143, 145, 148, 149,—See Money Bills.

of States wide power to legislate on, 486-7.

Reservation.—See Appellate Jurisdiction, Govemor-Qeiieral.

of bills for Royal assent, 108-11, 233, 346.—See Grown, Royal Assent.

of certain laws relating to appeals to Crown in Council, 223.

amendments of colonial Constitutions, 244.

omission of provision in the Constitution, 601.

but Governor-General may reserve and Crown disallow, 602.

Reskkvkd Powers of States, 69, 330, 348, 354, 374, 375, 376, 379, 384,

407, 409, 423, 473, 513, 622.—See Commonwealth and States.

Residence.—See Service and Execution of Process.

as qualification of voter and candidate, 126, 127.

Resident, 266—

rights in State of residents in other States, 287, 331-4.—See States.

federal jurisdiction over matters between residents of diiTerenr States,

208, 491 et seq.

or between State and resident of another State, 208, 491, 494

el seq.

and the power as to immigration and emigration, 4Go-6.

Resignation—
of President of Senate, or Senator, 116.

of member of House, 123.

of Speaker, 123-4.
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Resolutions—
for appropriation of money, reeonimeudatiou of, 107, 138d.

of Senate in 1901 dividing Senators into two classes, ]13.

as to repetition of requests by Senate, 148.

Assembly, mandamus refused to release goods held by Customs ofKcer

under, 405.

of House of Commons 1860, 144.

Responsibility—

of Ministry to Second Chamber, as to, 144-5, 151-3.

for naval and military organization on Ministry, 174.

Rksponsible Government.—See Self-Goveming Colony.

Restraint, 94, 286-8, 374, 427.—See Implied.

on powers of colonial legislatures, territorial, 259.

by necessary implication, familiar to colonial legislatures, 428.

of trade, 471, 556-7.

Resoltint; Powers, examples of, 276.

Retrospective—
Acts, as to power to pass in Australia, 315.

as to interference with judicial office (U.S.), 324.

Return—
of writ for elections, 132.

validity of, at referendum, 606.

Returning Officer, 115, 123.

Revenue, 181.— See Audit, Financial Relations, Public Money.

expenditure as charge upon the people, 88-9, 149-50.

recommendation of votes for appropriation of, 107, 13Sd.

and appropriation laws, 140 et seq.—See Deadlocks, Money Bills.

absence of preference in trade, commerce and, expressly provided for,

283, 287, 516.

collection and expenditure of public money, 183, 522.

as to "surplus revenue" and claims of States thereto, 524, 525.

bills in colonial legislatures, as to their formal validity, 246.

laws. State cannot enforce in Courts of another country, 337.

Rights, 123.—See Privileges.

legal duties and, 304.

judicial determinations impose liabilities or affect, 307-8, 321.

Riparian Ric:hts, 498.—See Waters.

controversies between States as to, 493-4, 499.

" Round Vovage," 283.
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RoTAL —See Crown, Disallowance, State Govemoi'.

Assent, to Federal Council Act, 33.

to Commonwealth Constitution Act, 55.

to Bills, Governor-General and, 108-11, 155, 247, 602.

Royal Instructions, 108-10, 346, Appendix B.

advice of Ministers, 108-11.

reservation of laws limiting matters on which special leave to appeal

may be asked, for. 111, 2223, 233.

validity of certain Bills not shown to have been reserved for, 244.

alteration of Constitution, bills for to be presented to Governor-

General for, 247, 601-2.

Commission

—

in 1870 as to best means to accomplish federal union, 26-7.

as to inquisitorial powers of, 101-2.

inquiries by and the judicial power, 309-11.

Instructions, 329, 346, Appendix B.

inode of exercise of prerogative under, and responsible govern-

ment, 86, 300-1.

and the Royal assent to Commonwealth Bills, 108-10.

executive power, and, 300-1.

Visit, expenditure in connection with, 147.

Rules, 99, 100.

power of executive to make, for administration of statutes, 99, 100.

'* statutory rules " of Commonwealth, 100.

of Court, power of Justices of High Court to make, 102.

Salary—
of Governor-General, 160, 526.

of Ministers of State, 128, 168, 526.

of public servants, 191.

of Justices and Judges, 200, 203-5.

State taxation of federal salaries, 238, 423 el aeq., 426-7, 502, Addenda.

—See Inatrumentalilies.

federal taxation of State salaries, 423.

Sale—
State regulatiou of sale of patented article, 339-40.

of liquor, prohibition of, 380.

Saving of State laws, 411-2.—See Commonwealth and States.

Seal—
judicial notice of State, 481.

breaking Customs', on goods on high seas, 281.—See Cit-dom*.
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Seat of Government—
under Home Affairs Department, 173.

" resulting power " to build a presidential mansion, &o. (U.S.), 276.

principal seat of High Court at, 199.

principal civil adnnnistration of Defence Department at, 178.

probable that Parliament cannot convert, into a State, 593.

pre-federation disputes as to, 590.

tlie Dalgety site, 590-1.

Yass-Canberra district, 591.

Acts, as to, 591-2.

mode of government of the area, 592.

exclusive legislative power as to, 75, 289, 592, 593.

Second Chambers, 613.—See Constitution, Senate.

colonial legislative councils and the Senate, 139.

other and the Senate, 140.

Ministers and, 144-5.

Cabinet government in the Commonwealth and the Senate, 151.

dissolution of, 155.

joint sittings, 156.

Secretary of State—
reply to Wentworth's Memorial for a General Assembly, 22.

despatch as to aim and object of Commonwealth, 72.

fiats for petitions of right for claims against colonial Executives, 165, 496.

Self-Governing Colony.—See Colonial Legislature^.

Commonwealth a, for purposes of Colonial Boundaries Act, 76.

legislature and people in, 82, 95, 101, 248.

King expresses juristic personality of, 87.

as to assumption of judicial powers by legislature in, 96.

form of enacting legislation in, 105.

control of naval and military forces in, 175-7.—See Defence.

powers conferred on colonial legislature, nature of, 249, 251, 271.

views of Higinbotham C.J. as to responsible government, 300-1.

State and Commonwealth, and question of " channel of communica-

tions," 349.

Senate, 316.—See Constitution, Elections and Electors, Parliament, Privi-

leges, Senators.

Cabinet Government and the constitution, &c. of, 83, 140, 145, 151-3, 614.

number of Senators, 112, 118, 119.

repetition of requests for amendment of nione}' bills, 148.

part of Parliament, 105.

it stands for the federal principle. 111, 116 7, 151.
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Senate—continued.

equal representation of original States, 111, 119.

each State one electorate, 112.

nnitary in action, though federal in Constitution, 112.

(juorum, 112.

"perpetual existence," except in event of deadlocks, 112.

rotation, 112, 113.

alteration of Constitution as to term of Senators, 113, 606, 664.

direct choice of Senators by people of States, 113, 117.

casual vacancy, 114-5, 156.

difficulties over South Australian elections of 1906, 114-5.

uniform method of electing Senators, 11.5.

no scheme of " proportionate representation," 115.

time and place of elections, power of State Parliament, 1 15.

method of choosing Senators, power of State Parliament, 115.

conduct of elections, 115-6.

issue of writs for, 116, 404, 439.

president, election, removal, resignation, &c., of, 116, 123.

resignation and vacation of seat, 116,

qualifications of electors and Senators, 113, 124, 127-39.

relations of the two Houses, 139 et seq.

Senate and other Second Chambers compared, 139, 140.

money bills, provisions as to 140-153.—See Money Bills.

deadlocks, provisions as to, 154-7, 600.—See Deadlockt.

bills, as to practice of printing certain words in italics in, 147.

non-re3urrent items, inclusion of in Supply Bills, 147.

amendment of Sugar Bounty Bill by, discussion on, 149.

suggestions.—See Requettt.

Senators, 111, 113, 115, 116, 124.—See Elections and Elector-^ .Vembers,

Senate.

qualification and disqualifications, 113, 127-30.

eligibility of women as, l.SO-1.

oath r.f allegiance or affiiniation, 137.

remuneration, 137-S, 526.

receipt of compensation for services before department, 128, 277.

Sepakation—
colonies formed by, from others, 8.

of territory from State by consent, and formation of new State, 593.

of powers, 94, 158-9, 310, 321, 360.—See Common wealth, Powtri.

Service out ok Jurisdiction, 481-4.—See Service and Execution oj Proce$$.

under Federal Council Act, 476-7.
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Service and Executiox of Process.—See Stale Laics, Becordx Recog-

nition.

civil and criminal process, and judgments of State Courts, 478.

as to validity ot some of the provisions, 481.

process other than the execution of judgments, 481.

service of writs in other States, 481.

judgments in such cases, force and eflfect of, 481.

jurisdiction of a Court not enlarged, 481.

service of other process of Courts of record, 482.

offences, subpcenas, 482.

warrants for offences, or for maintenance of wife or children, 482.

procedure on apprehension, 482.

comparison with Fugitive Offenders Act, 482-3.

writ of attachment for contempt, &c., 483.

not attachment in nature of execution of final judgments, 483.

enforcement of judgments, 483.

mesne process, but not process of execution, 483.

registration of judgment in other State and then execution by its'

laws, 483.

does Act apply to all judgments of State Courts ? 483-4.

comparison with English Judgments Extension Act, 484.

Western Australian judgment in N.S. W., 484.

Victorian County Court judgment against non-resident, 484.

effect of registration of certificate of judgment, 484-5.

as basis of fraudulent debtor's summons, 484-5.

or petition in insolvency, 484-5.

"execution " narrower word than " enforcement," 485.

Services—
members or senators taking fees, &c. , for, 128.

Bills for appropriation of fees for services thereunder, 141.

proposed laws appropriating revenue &c., for the ordinary annua)

services of the Government, 141-2, 143.

determinations of fact on, by executive officers, 320.

administrative, transferred to Commonwealth, 448.

miscellaneous, under Commonwealth legislative power, 449-60.

Sessions—

of Federal Convention, 47-8.

of Parliament, at least once a year, 107.

Shippino.—See Xavigation and Shipping.
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SocRCE.—See Control, Australian Lawn.

of federal jurisdiction of State Courts, "213-4.

of executive power ia culonies, 299.

of powers of Governor-(}eueral, 107.

South Africa, 270, 353.

supervision of Provincial Governments in, 70, 87.

Provincial Administrators do not represent the King, 87.

as to protection of Judiciary, 203.

South Australia, 49oii.

laws of, before federation, 14-5.

disputed Senate elections in, 114-5.

Compact of 1857, 142.

dissolution of second chamber, 155-6.

as to objections against the validity of Acts in, 201-2.

channel of communications with Imperial authorities, 347.

agreements as to Murray, and disputed boundary line, 356.

as to the Northern Territory, 590, 596.

as to annexation of territory to, 595.

Si'KAKER, 123-4, 138c.

Si'KcrAL Laws, 462-3, 464. —See Naturalization and Aliens.

Spkcial Leavk. —See Appellate Jurisdiction, Privy Council.

prerogative to grant, and Court of Disputed Returns, &c. , 137, 224.

appeal by, to High Court from State Court, 218, 224, 225, 226, 229,

231, 232.

appeal to Privy Council by, 218, 222, 229, 231, 427.

appeals ia criminal cases, 231.

"Special Reasons," 222, 236.—See Appellate Jurisdiction.

State—
Acts.—See State Laws.

Banking, 469.—See Ikinking.

Commerce and federal powers, 378-9, 384.—And see Com'merce Power,

Trade and Commerce.

Constitutions.—See Colonial Leffinlatures, Congtitulion, Stale*.

of States formed by unions of States, nature of, 71-8.

continuance of, 70, 326.

police power and, 339.

Crown and, 346.

Courts, 210 et seq., 221 et seq, 244, 360, 384-5, 427.—See Appellate

Jurisdiction, Amtralian Lams, Courts, Federttl Jurisdiction.

and the Constitution, 66-7, 79, 212, 242, 414. -See Conalitution,

States.



764 INDEX.

State—continued.

the Crown and, 87.

appeals from, in constitutional matters, 91.

State judiciary and the Constitution, 198.

removal of constitutional causes from, into High Court, 219.

" Supreme Court of a State," meaning of, '225.

jurisdiction of, as to oflFence in Post Office, 290.

and protection of federal officers, 299.—See Officers.

jurisdiction as to wrongs and crimes after federation, 399.

as to mandamus against federal officer, and other process of, 400,

401, 499.—See Executive Power, Officers.

incidence of Commonwealth power upon, 418, 419-20.

use of, by Federal Government, 440.

recognition of records, service and execution of process, &c., 475

et seq.

as to jurisdiction of federal Court on appeal from, 502.

Debts, 525, 527, 534, 538 et seq., 606, 666.—See Financial Relations.

Documents, 683 et seq.

Executive, 296-7, 300-1.

subordinate to State Parliament. 79.

references to, in State Constitutions, 295-6.

application for protection against domestic violence, 297, 338, 448.

power of Commonwealth Jmlicature over official acts, 402, 433.

as to federal power to commit authority to, 444.

Government

—

and the Constitution, 79.

as to enforcing duties upon, 403-4.

as to liability for tort, &c., 416-8.

Governor, 108, 116, 160, 161, 175, 299-301, 327-30, .346, 439.

and the Crown, 86, 105, 346.

position since federation, 327-30, 346.

Letters Patent and Instructions, 329, 346, Appendix B.

no longer Commander-in-Chief, 329.

pardoning power, 329-30.

as to sanction for duties of, under Constitution, 404.

mandamus does not lie to, 405, 438-9.

powers as to referenda, 606.

Industrial laws and the Arbitration Court, 456-S.—.See Conciliation

and Arhitration, Wages Boards.

Instrumentalities, how far exempt from federal control, 423, 429, 430

et seq., 520.—See Instrumentalities.

Insurance, 469.—See Insurance.
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State—covtinued.

LaiVH nnd Records Recognition Act, 480-1,—See Records Recognition,

State Lmos.

Officers.—See Officers.

power of Commonwealth Judicature over acts of, 402-4, 433. —See
Executive Power.

federal taxation of salaries of, 238, 423, 429.

use of, by Federal Government, 438, 440.

Parliaments, 156, 225, 291, 330-4.— See Colonial Legislatures, Privileges,

States.

plenary powers, 79-80.—See Plenary Powers.

depositaries of residuary powers, 206, 330.

Crown, part of, 85.

transfer of powers of, to Federal Parliament, 103.—See Reserved.

powers as to Senate, 114, 115.

as to eligibility of menjbers of, for Federal Parliament, 129.

as to appeals from State Courts to High Court, 223.

independence of, in Australia, 342.

supremacy of Commonwealth law, and the powers of, 407.

delegation of federal powers to, 440 et seq.

federal powers exerciseable with consent, &c., of, 448, 485.

•urrender of territory, &c., with consent of, 588, 589-90, 593, 594.

what legislative powers expressly excluded, 330.

implied restraints.—See Implied, State Poioers.

Powers, 374, 379.—See Commonwealth and States, OUra Vires.

preservation of integrity of, 374, 377, 386.

as to implied restraints upon, 330, 425, 427, 429-30.—See Boun-

daries, Implied, Instrumentalities, Trade and Commerce.

as to reserved powers of States, 206, 330, 348, 354, 375, 376,

407, 423, 513.—See Reserved.

Premiers, as to Conferences of, 356.—See Premiers' Conferences.

Railways, 448, 485, 577 et seg.-See Railways.

Rights, 78.

to " surplus revenue," &c., 526, 532 et seq.

Taxation.— See Instrumentalities, States, Taxation,

Wag«s boards and Federal Arbitration Court, 408, 456, 620, Addenda.

Statk Laws, 116.—See Control, Slate, States.

recognition and effectuation of, legislative power as to, 475<85.

purpose of, 475-6.

limited power of •' local and territorial legislaturea," 478.

difficulties in Australia, 476.

Fugitive Offenders Act, &c., 476.
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State Laws—continued.

Federal Council powers and Acts in pursuance tiiereof, 477.

Imperial Acts aiding the colonial Courts, &c., 477.

local State Acts as to judicial notice, &u., 478.

service and execution of process and judgments, 478.—See Service

and Execution of Process.

recognition of laws, public acts and records and judicial proceedings

of States, 478.—See Recorda Recognition.

full faith and credit to laws, &c. of States, 478.

provision in United Stales for tliese purposes, 478-80.

a rule of comity becomes one of constiutional obligation, 479,

480.

has operated mainly in relation to judgments of other States,

479.

brings the observance under the protection of the federal

judicial power, 480.

as to federal jurisdiction where State Court had jurisdiction under,

•211-2,217-8,399.

as to seat of Government and " places acquired," 289-90.

conflict between federal and, 70, 357, 379-80, 408, 414, 415, 426, 446.

as to claims against government, 495'*.

as to torts and crimes, 399.

abridging privileges and immunities of citizens (U.S.), 377.

power of Judiciary over State officers acting under, 402.

suspension of the operation of certain, 410, 414-5.

saving of, 289-90, 354, 411-2.

and the administration of Commonwealth Departments, 426.

rights created under, and federal powers, 4;>0, 436.

and the federal exclusive powers, 436, 442.

adoption of by the Commonwealth, 441-2.

and the Arbitration Court, 456-8.

as to naturalization, 465.

as to corporations and the federal power, 470-3.

proof of statutes, &c., enforcement of judgments, &c., 477 et seq.

States.—See Constitution, Colonial Legislatures, Police Power, Preference,

Senate, Slate, Taxation, United States.

leading features in Constitution as to Commonwealtli and, 68-71.

residuary power of, 69, 330, 348. —See Reserved, State Powers.

no break in continuity of colonies and, 69, 326.

meaning of, 74, 326, 603.

Crown and, since federation, 86, 89-90, 495.

liability of States for Customs duties, 90.
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Statks— coutinued.

offices of profit in, 90, 128.

transfer of Departments to Commonwealth, 171, 290, 296, 448.

as units of Commonwealth administration, 178.

conflicts between legislature or executive and Courts, 201-2.

as to State decisions where appeal lay to Crown in Council, 2.W.

as to use of, by Commonwealth Parliament, 284.

prohibition of certain disabilities or discriminations, 287, 331, 505.

surrender of territory of, 75, 291, 588.—See Territorial, AKeralioiig,

Neio StateK,

police power belongs primarily to, 3:{8, 380.

conflicts between Commonwealth and State laws, 357 et teq., .379,

407, 426.—See Control, State Lawn.

internal commerce of, and Federal Employers Liability Act (U.S.), 390.

discrimination between produce of diSerent, 393.

spheres of Commonwealth and, and power as to taxation, 373-6.—See

Commonwialth and States, Ileserved, Taxation,

locus standi of Attorney-General in constitutional cases, 395-7.

Commonwealth Judicature and official acts of officers, 402.

relations of Commonwealth and, 406, et seq.—See Commonwealth and

States.

are the States subjects of the Commonwealth, 413-4.

Constitution, &c., binding on, 66-7, 80, 212, 242, 414.

are justiciable persoiUK within judicial power, 414.

juristic entities bound by Commonwealth laws in certain matters, 433.

immunity of instrumentalities of, 430.

duties on imports by, 433, 519.—See Instrumentalities,

recognition of State laws, &c., 477 et seq.—See State Lawt.

indirect Commonwealth powers, dependent on consent of, 4S5-6.—See

New States, Railways, Referred Matters.

as to settlement of internal industrial dispute to prevent e.xtensiou,

455-0.

service of process, enforcement of judgments, &o., 481 tt seq.

trade and commerce with other countries and among the, 467, 471-2,

549 et seq., 577.—See Trade and Commerce.

navigation laws and State ships, &c., 560.

territorial alterations wit)f consent of, 486, 588, 593, 594, 602, 605.

without such consent, 592.—See Acquisition.

new States, 486, 593.—See Xew States.

alteration of boundaries under Imperial Acts, &c., 76, 594-6.

"Original Stales," 52, 603.

irrigation, 499, 563.
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States—continued.

Constitution and powers, 325-44.—See ^talt Powers, Ultra Virex.

constituent part of federal Government, 325.

autonomy of States in the Constitution, 326-7.

State Governors, 827-30.—See State Governor.

State Parliaments, 330-4.—See State Parliaments.

discrimination by State against residents in other States, 287, 331-4,

342.

difiference from American provisions, 331-2.

"privileges and immunities" article (U.S.), 332.

"residence" the foundation of the section, 333, 334.

absentees, commercial travellers, non-resident beneficiaries,

&c., 333.

State dividing residents into different classes, 333-4.

ta.xation by, 330, 334-7, 507, 510.

in United States, territorial limitations, &e., 334-5, 336.

intangible property, 335.

colonial Parliaments, no similar limitation.s on, 335.

incidence of taxation, 335-6.

as to companies, 336.

as to enforcing State revenue laws, 337.

"police power" of, 3.37-44.—See Police Power.

the status of the, 295-7, 345-56.

communications, &c., with Imperial Government, 295-6, 345, 346-7.

Crown and State Constitutions, 346.

despatch as to communications on external affairs, &c., 347.

criticism thereof, 347-9.

Commonwealth responsibilities limited by its powers, 347.

Commonwealth no supervisor}' authority over States, 349.

"channel of communication," disputes as to, 349.

the " Vondel " Case, 349.

protest of State Governments, 349.

much friction as to, 350.

practice now established, 350.

as to recommendations to Crown for honours, 350.

Imperial Conferences, and representation of the, 350-3.

as to matters not within " exclusive power," 351.

when subjects within exclusive power of States, 351-2.

within concurrent power, and examples thereof, 351, 352.

State powers under Imperial Acts, 353.

doctrine of merger of States in Commonwealth rejected, 353.
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States—continued.

Fugitive Offenders Act 1881, 261, 270, 353.

Natal warrant for apprehension of defendant in Victoria,

353-4.

" British possession," " central legislature," "part of the

British Dominions," .S53-1.

test of application found in the distribution of powers, 354.

other Acts and their applicability to States, 354, 355.

Golonial Jionndarien Act, powers under recalled, 355.

powers granted after establishment of Commonwealth, 365.

test of applicability to States, 355.

as to agreements with other States, &c., 356.

as to treaties, &c., with foreign powers, 356.

power of Commonwealth over "external affairs," 356, 489*

Murray River waters, disputed boundary question, &c., 356.

conferences of State Premiers and significance thereof, 356, 614.

control of Commonwealth and State action, 357-405.—See Control.

federal jurisdiction as to matters between, 208, 212, 215, 491.

between residents of different States, 208, 212, 491.

comparison with United States, 492-4.

boundaries, rivers, extradition, &c., 492-4.

as to performance of obligation by States, 493, 494.

riparian States, 4})4, 498, 499.

suits between States, exclusive jurisdiction of Higli Court, 494.

matters between State and resident of another Stale, 208, 491,

494-8.

petition of rigiit does not extend to torts, 495.

statutory provisions in States for proceedings against Crown,

&c., 495.

where claim under State laws, cognizable by High Court,

495-6.

as to whether colonial executive can bar suclj claims, 496.

as to fiat of Secretary of State, 165, 49G.

as to immunity of Slate from suit save by its consent (U.S.),

496-7.

power of Parliament, 497.

right to proceed against Commonwealth or States, 497-8.

proceedings against States, 403, 414, 417-8.

618 to suing for tort, 498.

Acts relating to claims against Commonwoaltli, 497-8.

matters between State and State, 498-9.

CI
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States—continued.

matters in which Coininoiivvealth is a party, 499.

include proceedings between Commonwealth and State, 499.

as to financial relations between State and Commonwealth, 499.

claim under different State laws, 208, 416, 503.

claims against Government, State Acts relating to, 49o».

Statistics, 118, 119, 173, 179, 450.

Status, 345-56.—See States.

law of persons, or, 470.

Statutes, 214.— See Acts, Assent, Constitution, Control, Legislative. Power,

Repeal, State Lawn.

Imperial, applicable to Australia, 1 et seq.—See Aiistralian Laws.

as to exemption of Ciown where not mentioned in, 89, 90.

enacting clauses of, 105-6.

assent, withholding assent, disallowance, &c., 110.—See Grown,

Colonial Leyislatures, Disallowance, Oovernor-General.

power of Governor-General by statute, and the Letters Patent, 162, 165

regulation of public service by, 177, 194.

validity of, 95-6, 243 et seq., 361, 369, 379, 383.—See Interpretation,

Ultra Vires.

supremacy of Commonwealth law, 407.

judicial notice of, 477 et seq.

Imperial, as to alterations of boundaries, &c., 594-6.

"statutory rules" of the Commonwealth, 100.

State Acts as to claims against Government, 4957t.

Strikes, 556.

SOBJECT, 127.

of taxation, dealing with more than one, in money bills, 142, 144.

of King resident in State, as to disabilities, &c. in other States, 287,

331 et seq., 342.

" subject to this Constitution," powers of Governor-General, 108-9, 161.

are the States subjects of the Commonwealth ? 413-4.

subjects of legislative power of Commonwealth, 445 et seq.

subjects of federal jurisdiction, 489-503.

Sugar Boukty Bill, discussion on, 149.

Suggestions.—See Monty Bills, Request.

Suits.—See Federal Jurisdiction, States.

against Commonwealth or other States, State Court jurisdiction

excluded, 212.

abstract questions on constitutional matters, 399.
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Suits—continued.

federal ricrht to sue, a " resulting power," 276.

in State Courts for federal oflfences, torts, &c., 399.

Sdmmary Jurisdiction, 218.

—

See Jttsticea.

Supply Bills, 145-7, 522-3.—See Money Bills.

Supremacy—
of Parliament in England, 359.

of federal action, and th<j State Courts (U.S.), 399.

of Commonwealth law, 406-12—See Commomcealth and Stales.

Supreme Court—See Courts, State Courts.

of a State, meaning of, 225-6.

consideration of validity of colonial Acts by, 360.

of State and sec. 39 of Judiciary Act, 384-5.

appeal direct to Privy Council in income tax case, 427.

Surplus Revenue, 524 el seq. —See Financial Relations.

Surrender—
of territory of State to Commonwealth, 75, 291, 588, 589-90, 591-2,

594, 604.—See Seat of Government, Territories, Territorial

Alterations.

Switzerland—
conflict between law of canton and federal law, 357-8.

alterations of constitution in, 599.

Sydney, 30, 48.

Australasian Convention 1883, 30.

second session of Federal Convention 1897, 48.

as to the seat of Government, 49, 51, 590,

"Tacking," 144.

TARif Fs, 24-5, 62, 63.—See Cwtoms, Excise, Federation, Financial Relations.

Tasmania, 11-2, 417, 495»t.

laws of, before federation, 11-2.

as to financial relations with Commonwealth, 530, 539 et seq.

Taxation.—See Customs, Excise.

bills, 107, 138D, 141 et seq., 144, 247, 521.—See .Voiuy Bills.

debate on Sugar Bounty Bill, 149.

"law imposing taxation," 150-1, 247.

as to penal provisions in "machinery " Act, 150-1.

and Judge's salaries, 256-7.

as to preference to State or part thereof, 286-7, 444, 516, 663.

discriminating death duties, absentee taxes, Ac, in States, .3.33.
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Taxation —condmied.

by States, 330. 333, 334-7, 436,—See States.

land tax, as to validity of, 381.

of federal instrumentalities by State, 422.—See Iiistrumtntabitivi.

of federal officers' salaries, 236, 426 et geq., 502.

of State instrumentalities by federal government, 423, 429 et fteq, 520.

customs duties on State imports, 241, 433 et seq., 519.—See RaUways.

legislative power as to, 370, 374-5, 505, 516.^

granted separately, and not as an incidental power, 505.

definitions of a tax, 505.

legislative power, plenary within subject matter, 281, 370, 505, 512,

513.

substanoe, not form, of legislation considered, 506, 513.

nature and extent of taxing power, 506.

distinguished from confiscation, eminent domain, police power,

charges, licences, &c., 506-7.

additional duty for evasion not original imposition of tax, 507-8.

taxes really incidental to currency and coinage power, 508.

or foreign commerce power, 508.

Courts not concerned with motive or indirect effect of taxing Acts,

435-7, 508-9, 512.

liquor trade, protective duties, &c., 508, 513.

as to objects not entrusted to Federal Government, 509, 513.

what the power embraces, 510.

as to State's powers of taxation, how affected, 510-1.

federal taxation for federal purposes, 446, 511.

concurrent and independent power, 407, 446, 514.

" new protection " and the Excise Tarijf Act 1906, 511 et seq,—See

Excise.

as to effect on State powers, 511-2, 513.

decision of majority of Court holding Act invalid, 513.

federal nature of Constitution considered, 513.

inroad into reserved State powers, 374-5, 513.—See Reserved.

true nature of Act to be ascertained, 513-4.

power as to customs and excise, exclusive, 330, 514.—See Customs.

" duties of customs," what are, 514.

freedom of inter-State commerce from, 374-5, 436, 514, 521.—See Com-

merce Power, Trade and Commerce.

charges. State inspection laws, &c., 514-5.

"duties of excise," what are, 515.

as to licence fees on occupations, 515-6.

duties of excise regulating an occupation not, 516.
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Taxation—continued.

restriction on exercise of power of, 516-21.

not to discriminate between States or parts of States, 283, 286-7,

444, 505, 516-8.

difference from United States Constitution, 516-7.

excise on sugar not dutiable under some State law, 518.

where actual burden unequal in the several States, 518.

Kiiuf V. Barger and the Excise Tariff Act, 517, 518.

conditions of exemption varying with localities, &c.,

518.

Parliament not to tax property belonging to State, 519.

a *' tax on property," 519, 520.

stamp tax on receipts not, 519.

Customs duties not, 519.

a tax on movements of property, 519, 520,

differences between High Court and Privy Conncil, 520.

bearing on doctrine of implied powers, 520.

and immunity of instrumentalities, 520.

Tea, importation of inferior, 99.

Tklkgraphs and TELErHONKS, 171, 17*, 448.—See Po»t>i and Telegraph'*.

Tenure—
of senator appointed to fill casual vaoancy, 114.

of Federal Executive Councillors, 166.

of Ministers of State, 167.

of Auditor-General, 185.

legal, of public servants, 194.

security of, of Public Service Commissioner, 195.

of Justices of federal Courts, 103, 200-5, 216-7.

of members of Inter-State Commission, 576.

Terkitokial.—See Boundaries, Extraterritorial, Fiiheriee.

Commonwealtli, a territorial community, 71, 72, 74.

territory of every State is Commonwealth territory, 74.

including " territorial waters," 74.

colonial legislatures, local and territorial legislatures, 259-72, 476.

as to Commonwealtli, 280-.3.

as to cession or annexation of territory, 271, 3Jl.

in what way Slate taxing {)ower limited territorially, 336.

as to service out of juiisdiction, 476 et aeq.

as to local laws applicable to part only of Commonwealth, 283.
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Territorial Alteration's.— See Boundaries, Territwial.

new States and territories, 69, 486, 587.—See New States, Territories.

pre-federation movements for separation, &c., 5S7-S.

provisions for surrender of territories to Commonwealth, 75, 291,

588.

tor re-adjustment of State boundaries, 588.

for erection of new States, 588.—See New Stales.

consent of State necessary, 5S8.

as to New Zealand, 588.

seat of Government, 590.—See Seat of Govtrnmtnt,

alterations of limits of States, 486, 588, 59.S-6.

power to increase, diminish or alter limits of State, 594.

when consent of State Parliament and electors necessary, 594.

amendment of Constitution, 594.

pre-federation Statutes and Letters I'atentas to boundaries, &c., 594-6.

power of N.S.W. and Victoria as to Murray boundary line, 595.

Colonial Boundaries Act 1890, 595.—See Colonial Boundaries.

power of Crown to alter boundaries of any colony, 595.

not of self-governing colonj' except on its petition, 595.

does not apply to any State of Commonwealth, 595.

eCFect of Constitution on the other powers, 595-6.

as to boundarj' disputes between Victoria and S.A., 596.

Territories, 592, 593.—See Acquisition, Seat of Government, Teri-ilorial

Alterations.

surrender of, to Conimonwe.alth, 75, 291, 486, 588.

of existing State to remain intact except with State's consent, 588, 594.

safeguarded even against amendment of Constitution, 594.

dependent communities, 589.

power to admit New Zealand as New State, 589.

Commonwealth may accept territory placed under it by Crown, 283

589.

and make laws for it, 291, 589.

how it may be governed, 589.

when it becomes a "part of the Commonwealth," 75, .589.

British New Guinea and the Papua Act 1905, 589.

as to Norfolk Island, 589.

efiFect of acquisition of, within Commonwealth, 589-90.

surrender by State Parliament and acceptance by Commonwealth

291, 486, 589-90.

as to when consent of State electors necessary, 594.

Northern Territory, acceptance of from South Australia, 590.
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Territories—continued.

establishment of new States, 486, 589, 593.—See Ntxo States.

representation in Parliament of, 291, 592-3.

"territory of the Commonwealth," 74-5.—See CommonwtoUth.

Test Cases, 363.—And see Advisory Opinions, Ultra Vires.

Tort—
as to action for, committed abroad, 269.

as to claims against a State in contract or in, 416, 495, 498.

as to agents of State, 417.

as to petitions of right in England and States, 164-5, 495.

as to power to define liability of Commonwealth for, 498.

Trade.—See Corporations, Federation.

provision against preference in trade, commerce and revenue, 283,

286-7, 444, 563.—See Taxation.

finance and, 504-86.—See Commerce Power, Financial Relations, Inter-

state Commission, Public Money, Raihoays, Taxation, Trade

and Commerce.

and commerce with other countries and among the States, 549 et acq.,

560.—See Uommtrce Power, Navigation and Shippimj, Inter-

State Commission, Railicayi, Trade and Commerce.

freedom of inter-State trade and commerce, 3.30, 342, 344, 374-6, 380,

393, 514, 521, 564, 584.—See Commerce Power, Trade and

Commerce.

*' trading " and " navigating," 560.

taxation and inter-State commerce, 374-5.

remissible excises and inter-State commerce, 376, 382, 511 tt seq.

restraint of, 471.—See Restraint.

Trade and Commerce, 283, 340, 374-6. :J80, 384, 444, 462, 467, 468, 549.

—See Commerce Power, Financial Rdations, Taxation.

relations of Congress and American States, 442.— See United Stalea.

freedom of inter-State commerce, 330, 342, 393, 514, 521, 564, 584.—

See Commerce Poiotr, Taxation, Trade.

and revenue, provision against, preference in, 283, 286-7, 444, 563.

what is, 550-1, 569.

and the police power (U.S.), 340, 343, 380.

power to regulate us distinguished from power to prohibit, 280h.

Conciliation and Arbitration Act and iuter-State, 391.

inter-State, and the immunity of instrumentalitiea, 429, 436, 442.

subjects implied in the power as to, but expressly mentioned, 447.

Customs duties and objects thereof, 549.
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Trade and Commerce—continued.

Commonwealth power, extent of, 286, 467, 471-2, 577.

limited to foreign and inter-State, 374-6, 549.

interpretation of, 549-50.

"commerce power," 550 et seq.—See Commerce Powtr.

*' commerce," meaning of, 550.

distinguished from production, 550-1.

as to collateral incidents, 551.

as to insurance, 551.

commerce " with other countries," 552.

" among the States," 552.

transportation, 552-3.

as to when trafiBc commences and terminates, 553.

intoxicating liquids. Commonwealth Constitution as to, 553.

means and instrumentalities whereby carried on included, 553-4.

"instruments of commerce " included, 554, 582.

railways and shipping, 316, 391, 554-5, 560, 580, 582, 583.

as to Employers' Liability Act (U.S.), 390-1, 554-5.

as to conditions of employment in Commonwealth, 555.

as to forbidding specific persons from employment in inter-

State traffic, ."91, 555.

collateral incidents not included, 551, 554, 555.

•' trusts and combinations," power over, 471-3, 555 et seq.

doctrine of collateral incidents and, 555.

commerce power extends to the protection of commerce, 555-6.

and to removal of obstructions to commerce, 556.

strikes, &c., on inter-State railroads, &c., 556.

agreements not to compete, 471, 556-7.

Northern Securities Co. v. U.S., 557-9.

" holding corporation," 557.

acquisition of stock of competing railroad companies, 557.

railways are instrumentalities of commerce, 558.

combinations among inter-State carrying companies, 559.

application of American cases to Australia, 550, 559—And see United

States.

as to railways under Commonwealth Constitution, 386, 391, 560,

577, 580-3.—See Railways.

navigation and shipping, 560-2.—See Navigation and Shipping.

powers of the Inter-State Commission as to, 174, 573-4.

exclusive power of Congress, foundation of, 410.

among the States, State Acts, affecting (U.S.), 380, 567 et seq.

inter-State and the Union Label, 375.— See Ultra Vii-es.

domestic corporations, 375-6, 469-73.— See Corporations.
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Trade Marks, 174, 372, 384, 410.

legislative power as to, 459.

"workers' trade mark," provisions as to invalid, 371 tt seq., 384, 392,

394-7, iSO.—^Ge Interpretation, Ultra Vires.

as to Commonwealth trade mark, 460.

Tran'sfer—
of Departments to Commonwealth, 171, 290, 296, .329, 444, 446, 448-9,

526.

property, &c., of transferred Departments, 289, 526.

Treasdry.—See Audit, Public Money.

functions, &c., of Department of, 173, 178, 179, 181, 185, 186.

Treaties.—Addenda.

plea for a colonial " treaty-making power," 27-8.

as to duty of Governor-General when Bills conflict with, 110.

federal jurisdiction as to matters arising under, 208, 489, 490.

as to the powers of State Courts, 212.

powers which concern, and the judicial power (U.S.), 207.

exclusive jurisdiction of High Court, 215, 217-8, 490.

no part of Commonwealth Executive power to make, 301.

communications from Colonial OflBce, &c., as to, 295, 347, 349.

as to compacts, &c., with foreign powers, 356.

as to Executive determination of claims arising out of (U.S.), 318.

Commonwealth legislative power as to external affairs, 461-2, 489.

Trial on indictment of Commonwealth offence to be by jury, 199.

place of, 199.

"Trusts," 555 et seq.—See Trade and Commerce.

Ultra Vires, 83, 96, 323.—See Control, Interpretation, Legislative Power,

United States.

delegation to Executive of whole matter of legislative policy (U.S.), 101.

is sec. 39 of Judiciary Act ultra vires ? 213, 230.

as to sec. .37 of Jtuliciary Act, 242.

as to Queensland Income Tax Act affecting Judges' salaries, 256-7<

colonial legislation on matters of Imperial policy. &c., 26'2.

Commonwealth legislation for purely local or State purposes, 286.

as to inquisitorial powers of Conmierce Commission (U.S.), ."^09.

inquiry by Legislature into compromises in insolvency (U.S.), 310.

federal Acts affecting internal commerce of States (U.S.), ^^40-1.

power of Courts in federal systems to declare Acts to be, 71, 357, 361.

proposals to determine questions of constitutionality, .359-60, .368.
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Ultra Vires—contimied.

true nature of legislation to be considered, 379.—See Taxation.

State taxation of federal instrumentalities, 422 et seq., 442.

federal taxation of State instrumentalities, 423, 429.

a.s to the Service and Execution of Process Act, 48 In.

when Statutes are void, 383.

Statute may be void in part only, 383-5, Addenda.

test is severability of matters dealt with, 383-5, Addenda.

Union Label Case, 371-2, 376, 384, 392, 394-7, 460.

as to excludinji appeal to Privy Council, 384-5.

where general terms construed literally would be, 385, 389.

as to restricting meaning to matters within power, 385, 389.

State Railway Servants Case, 385-6, 391.

Jumbunna Coal Mine Case, 386, 391.

Employer's Liability Act Caxen, 389-22.

presumption of validity of Statutes, 387.

Professor Thayer's view, and objections thereto, .387-8.

general words, favourable construction of, .385, 389-92, 425.

rule of severance, 383, .392-3-5, AddeJida.

as to discrimination between produce of different States, 393-4.

as to interest in a constitutional case and right to adjudication, 362,

365, 394-7.

as to abstract questions, kc. , 362 et seq. , 394.

locus standi of parties. State Attorney-General, &c., 365, 395-7.

Unconstitctioxal, 83, 323. — See Constitution, Control, Interpretation,

Legislative Poiver, Powers, Ultra Vires.

legislative meddling with judicial matter?, 96, 323.

legislation and the Courts, .358-61.—See Control, Judicial Power.

Uniform, 516, 517.—See Customs, Legislative. Power, Taxation.

franchise for Senate and House, 113, 125-6, 601, 613.

method of electing senators, 115.

bounties, uniformity of, provided for, 283, 330, 444, 517.

as to uniform legislation throughout Commonwealth, 283-4, 444, 517.

duties of customs, imposition of, 404, 449, 517, 521, 529, 564.

Union Label Case, 371-2, 376, 384, 392, 394-7, 460.—See Ultra Vires.

United States.—And see Ultra Vires.

Australian and American preambles compared, 67.

separation of powers in Australia and, 93, 94, 310, 319-21.

care necessary in applying American authorities, 95, 313.

as to delegation of legislative power to Executive, 98-9, 101, 158-9.
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Unitku States—continueiL

iis to encroachment by legislature on judiciary, 102.

advisory opinions by judiciary, 102.—See Advisory Opinions.

State and national judiciary, 198.

federal judiciary no common law jurisdiction, 206.

judicial power and federal jurisdiction, 206-7.

distribution of judicial power, marked differences, 209, 210, 313.

no power to give State Courts federal jurisdiction, 211.

cases, applicability of, &c., 95, 244. 248-9, 313-5, 341, 342, 401, 427-8,

501-2, 550, 559, 567.

sovereignty of people compared with that of Imperial Parliament, 248.

the incidental and instrumental powers of Congress, 276, 488.

McCidloch V. Maryland, 277, 422, and see Table of Cases,

protection of other departments by E.xecutive, 298-9.

administrative determinations and the judicial power, 317-8, 319, 320-1.

taking property without due process of law, 313-5, 317, 320-1, 377.

" privileges and immunities" article and the Australian provision, 332.

provisions protecting States' own citizens, 332.

territorial limitations of taxing powers of States, 334-5, 336.

the police power of the States, 337 f-t seq.

" a peace of the United States," 338.

police power and power over inter-State commerce, &c., 340, 379-80, 408.

Fifth Amendment, 487.

Fourteenth and Fifteenth Amendments, 118. 332, .341, 377.

frame of Common wealtli Constitution is the Constitution of, 342, 60S.

applicability of decisions on police power to Australia, 341-4.

as to intoxicating liquids, 343-4.

States may not enter into treaties, &c., ."56.

collusive actions to test validity of Statute, 363-4.

construction of general words, .389-92.

Federal KmployerH' Liability Act and internal commerce, 389-92.

judicial control of official acts, 398 et seq.

as to State mandamus or habeas corpus to federal officer, 399-400.

as to injunction against agents of State, 402.

Eleventh Amendment, 402-3, 497.

States more justiciable in Australia than in, 403, 497-

confederate and federal types of government, 413.

appellate jurisdiction and the State Courts, 41^-9.

doctrine of instrumentalities, 422 et neq., 520.—See In'*trumeiUalilies.

Congress may not tax State salaries, kc , 423, 429.

as to imposition of federal duty upon a State officer, 438-9.

delegation of federal power to States, 441.
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United States—contintied.

adoptioa of State laws by, 441-2.

"full faith and credit " to State laws, records, &c., 478-80.

treaties, 489.—See Treaties.

suits between States, &c., 492-4, 496-7.—See States.

mandamus or prohibition against federal officers, 399-400, 499-500.

case under the Constitution, 501.

nature and extent of'taxing power, 506 et seq.

federal, not unitary government, 509.

as to discrimination in taxation, 516.

power of Congress over Treasury, 523.

property in the proceeds of federal taxation, 524.

power over foreign and inter-State commerce, 549 et seq.

applicability of decisions to Australia, 550, 567.

"commerce," what is, 550, 569.

the commerce power, 552, 5-33 et seq., 563 et seq.

the Northern Securities Case, 557 et seq.

navigation and shipping, 560-2.

,
navigation and irrigation, 563-4.

freedom of inter-State tiade and connnerce, 566 et seq.

implied prohibition upon State power, 566 et seq.

and the police power of States, 342-4, 568 et seq.

Inter-State Commerce Commission, 574-5.

as to power of Congress to fix maximum railway rates of carriage, 585.

as to alterations of Constitution, 598, 599, 602, 622.

importance of Constitution with respect to Australian, 425, 608-9, 612.

important differences, 612, 614-5, 616.

growth of national as compared with State governments, 621-2.

Congress, nature of the legislative power of, 277, 410.

committing claims against government to Courts for report to, 320.

powers limited by enumeration, 341.

as to transfer of legislative power to States, 441-2.

silence of, effect of, 441, 566, 567, 569.

Constitution, express restraints on legislature by, 94.

Courts martial and, 316.

"State" in the, -326.

" Until the Parliament Otherwise Provides," 79, 125, 325, 488.

VALIDlTi'

—

of laws, 243, 369-97.—See Colonial Leijislatures, Control, Crown, Dis-

allowance, Interprelation, Le.ffislatice Power, Powers, Ultra Vires.

of elections, 136, 308.



INDEX. 781

\''aliDiTX—continued.

of Acts, duty of passing upon, incident of judicial power, 361.

as to part only, 383, Addenda.

as to presumption in favour of, 387.

of referendum, as to disputing, 606.

Victoria.—See Australian Laiva, Federation.

Executive Council in, 166.

Courts and the " deadlocks," 202.

agreements as to Murray and Soutli Australian boundary, 356, 595, 596.

judgment in County Court against non-resident, 484.

boundary questions and powers, 595, 596.

Grown Remedies Act, 495y(.

Wages Boards, State, and federal awards, 408, 456, 576, 620, Addenda.

WATER.S, 493-4, 498, 499.

jurisdiction of Commonwealth enlarged beyond territorial waters,

74-5, 281-2.

riparian States, 494.

federal navigation laws and inland waters, 560-1.

reasonable use of, for conservation and irrigation, 563-4.

Weights and Measures, 432.

a prerogative power, 450.

Wkstkrn Australia—
laws, &c., of, 15-6. 9

Acts relating to claims against government, 495/1.

Convention members elected by Parliament not by people, 46.

and the Convention Bill, 51-2, 53.

discrimination between Victorian and local wines, 393-4.

judgment registered in New South Wales, effect of, 484.

annexation of territory to, 595, 596.

Wireless Telegraphy—
the doctrine of " progressive interpretation," 373.

Wire Netting Case, 416, 418, 433.

Women—
eligibility of, for membership of Houses, 130-1.

voting by post, 132.

in the public service, 191-2.
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Woodworkers' Case—
federal legislation and State power over domestic commerce, &c., 376.

federal Arbitration Court and State industrial laws, &c., 456, Addenda.

Workers' Trade Mark, 371-2, 392, 460.—See Ultra Vires.

legislation invading State power over domestic commerce, etc., 376, .384.

as to locus standi of persons interested in cancellation of, 394-7.

YassCanberra, 591.

Harston, Partridge & Co., Printers, 452-454 Little Collins Street, Melbourne.
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LIQUOR LICENSING ACTS (Vic.).—Abridged and consoHdated to 192"

by Sir John Qcjick and Luke Murphy, Barristers and Solicitoi
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and Luke Murphy, Barristers and Solicitors. This supjjlement co
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with all important cases decided since that date. Price 20s. 1923.
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;

at Law. Second Edition. 1921. Price, 50s. \

PROHIBITION.—The Law and Practice at Common Law, tmd under tl^

Justices Act, founded on the decisions of the Courts of England anrt

Ireland, High Court of Australia, and Supreme Courts of the different

States and of the Dominion of New Zealand. By H. R. Curlewis,
B.A., LL.B., and D. S. Edwards, B.A., LL.B. Special Victorian
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TRANSFER OF LAND ACT 1890, with notes thereon and comparativ
table of the whole of the Australasian Land Transfer Acts. By V. G.
Duffy, M.A. , LL.B., Barriater-at-Law, and J. (J. Eagleson, LL.B.,
Barrister-at-Law. Reduced price, 25s. 1895.
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half-calf, £S 15s. ; index vols. (vols. 6 and 7), holland, £2 2s., haJf-call

£2 12s. iid. Sessional vols., 1917 to 1921, 13s. 6d. each, hollanq
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scription rate, 17s. Gd. per annum (for advance Acts and annua!
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(Note.—X'ohnnes for 1915 and 1916 are out of print.)

VICTORIAN RULES, REGULATIONS AND BY-LAWS
1917-1921.-J

holland. Price, £1 lis. 6d. Subscription 1923, 1/3 per slieet of 16

pages. (Note.—Rules prior to 1917 out of print.) Second liand sets

occasionnlly on hand.

VICTORIAN DIGESTS, 1846-1917 (1846-1890, .scarce and out of print)

1890-1917, 5 vols, cloth. Price, £9 9s. Complete .secondhand se'
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VICTORIAN DIGEST 1918-1922—in the Press. i

WORKERS' COMPENSATION.—The Annotated Workers' Compensatioi
Act 1914, with compaiative references to kindred Acts. By the Ho^"'

Sir John Quick, K.B. LL.D., Barrister-at-Law. Price, £2. 19i
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