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CHAPTER 10

THE DISTRIBUTION OF POWERS

INTRODUCTION AND GENERAL PRINCIPLES

10.1 This Chapter deals with many of the legislative powers which are or may be 
conferred on the Federal Parliament, either exclusively or concurrently with the States. 
Those powers that are of particular importance to economic management are dealt with 
in Chapter 11. They include powers with respect to trade and commerce, corporations, 
industrial relations, appropriations, taxation and federal grants of financial assistance to 
the States.

The constitutional structure 

Recommendation

10.2 We recommend that manner in which the legislative powers of the Commonwealth 
and the States are divided in the Constitution should not be changed.

Current position

10.3 Immediately before Federation, the Parliaments of the Australian colonies had 
constitutional power to make almost any laws that operated within the territorial limits of 
their colonies. The constitutions of the several colonies did not limit legislative power to 
particular subject matters.1 The areas outside colonial legislative power were, by 1900, 
restricted to such matters as foreign affairs, defence and merchant shipping.2

10.4 The effect of federation was that the colonies, on becoming States of the 
Commonwealth, retained their general legislative powers except to the extent that they 
were taken away or otherwise affected by the Constitution of the Commonwealth.3 The 
States lost some powers altogether, such as the power to levy customs and excise duties 
(section 90), to raise armies (except with the consent of the Federal Parliament) (section 
114) and to coin money (section 115). Those powers were made exclusive to the 
Parliament of the Commonwealth. With respect to other matters, which became the 
subjects of federal legislative power, the States retained their legislative powers 
concurrently with the Commonwealth. That is to say, both the Commonwealth and States 
could make laws with respect to those subjects. In the event of a State law and federal law 
being inconsistent, when concurrent powers were exercised, section 109 of the 
Constitution provided that the law of the Commonwealth should prevail. Certain other 
restrictions were placed on State power, such as section 92, which provides for the 
absolute freedom of interstate trade, and section 117, which prohibits discrimination 
against residents of other States who are subjects of the Queen.

10.5 The result is that a law of the State on any subject is valid unless:
(a) it is with respect to a subject that is conferred exclusively on the 

Commonwealth;
1 Colonial legislative power was, however, subject to the overriding force of any Imperial laws and to the 

maintenance of the Imperial connection.
2 L Zines, ‘The Growth of Australian Nationhood and its Effect on the Powers of the Commonwealth’ in L 

Zines (ed), Commentaries on the Australian Constitution (1977), Ch 1.
3 Sections 106 and 107 of the Constitution.
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(b) it is inconsistent with a valid federal law;4 or

(c) it is in breach of any express or implied restriction on State power.5

10.6 In contrast with the position of the States, the Parliament of the Commonwealth is 
given legislative power only with respect to subject matters that are expressly referred to 
in the Constitution or that can be inferred from its general structure. An Act which cannot 
be shown to be a law with respect to a specific express power or one that is implied in the 
Constitution is invalid.6 There are also some specific restrictions on federal power, such as 
section 92 (referred to above), section 116, relating to freedom of religion, section 80, 
dealing with trial by jury, and section 99, preventing the Commonwealth granting a 
preference to States or parts of States by any law of revenue or commerce. There are also 
some implied restrictions on federal power to control State governments.7 The result is 
that a federal law will be valid if and only if (a) it comes within a subject of federal power 
and (b) it does not infringe any restriction on federal power.

10.7 A federal distribution of powers in the form of confining central power to specific 
subjects and leaving the residue of power to the States is familiar in other federations, 
such as the United States, the Federal Republic of Germany, and Switzerland. Canada, by 
contrast, confers separate lists of exclusive powers on the central and provincial 
governments, giving the residue of power to the Parliament of Canada. The Indian 
Constitution is more complex, setting out three lists, namely the exclusive powers of the 
central governments, the exclusive powers of the States and a list of concurrent powers.

Reasons for recommendation

10.8 Much of Australian constitutional law and interpretation is based on the existing 
form in which the powers are distributed in the Constitution. We see no need to change it. 
The Canadian attempt to divide all possible subjects of legislation into two exclusive lists 
of central and regional power ignores the complexity and variety of human affairs and the 
laws needed to govern them. A law can quite often be characterised as being with respect 
to more than one subject. Whether one subject rather than another is regarded as the main 
or predominant subject of the law will depend very much on the subjective attitude of the 
observer, on what he or she regards as the important aspects. A law prohibiting the export 
of woodchips might be seen as on the subject of exports, on the subject of a productive 
activity, or on the subject of the environment. If these three subjects were distributed 
exclusively among Federal and State Parliaments, the High Court would have to choose 
what was the ‘real’ subject of the law. Yet clearly it relates to all three subjects. In Canada, 
for example, the Canadian Parliament has exclusive power over ‘trade and commerce’ 
and the Provinces have exclusive power over ‘property and civil rights’. A law dealing

4 Although section 109 declares that the State law, in those circumstances is ‘invalid’, it remains inoperative 
only while the federal law exists. If the federal law ceases to be a law, by repeal or otherwise, the State law 
comes into operation.

5 Implied restrictions on State power to affect the Federal Government are dealt with in Chapter 2, para 
2.45-2.63.

6 The implied national power is referred to in Chapter 2, in relation to royal succession, (para 2.157-2.166) 
and in Chapter 11, in discussing the power of the Commonwealth to appropriate money (para 11.297
11.299, 11.302-11.302). It is discussed in Victoria v Commonwealth and Hayden (Australian Assistance Plan 
Case)( 1975) 134 CLR 338 and by some of the judges in Commonwealth v Tasmania (Tasmanian Dam Case) 
(1983) 158 CLR 1. In the former case, Mason J declared that the power being implied had a limited scope 
and that it could not be given an effect that would result in ‘a radical transformation in what has hitherto 
been thought to be the Commonwealth’s area of responsibility under the Constitution’ (398).

7 These implied restrictions are dealt with in Chapter 2, para 2.32-2.44.
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with the licensing of a business can reasonably be seen as dealing with both. Often, the 
Supreme Court of Canada has considered that it must make a choice between these two 
categories.8

10.9 In Australia the High Court sees its task as simply to determine whether a law is 
one with respect to a subject given to the Commonwealth. If it is valid, it is irrelevant that 
the law can, in addition, be regarded as a law about some other subject that is not within 
federal power. A court is not compelled to choose. This is because the Constitution does 
not vest in the States any express powers. They retain, exclusively, any power that the 
Parliament of the Commonwealth cannot validly exercise. This means that, to a degree, 
determining whether a law is one with respect to a subject (known as ‘characterisation’) is 
rather less subjective. As Stephen J put it:

[T]o accept as constitutionally permissible the fact that a law may bear several characters, 
each as valid as the other because each is reasonably capable of fairly describing the law as 
a whole, disposes of the need to rely upon what may prove to be quite subjective reasons for 
selecting one particular description only. With the disappearance of subjective criteria, the 
process of characterization then becomes less uncertain and more a matter of logic than of 
idiosyncratic assertion.9

10.10 That is not to deny, however, that the broad language of the Constitution still 
requires a degree of subjectivity in the process of judicial interpretation.

Legislative purpose 

Recommendation

10.11 We recommend that no change be made to the present principles of interpretation 
relating to the purpose of the Federal Parliament in enacting a law.

Current position

10.12 As explained above, a federal law on the subject of, say, overseas trade (which is a 
subject of power in section 51(i.)) may be valid even though it may also be properly 
described as a law on, say, the environment (which is not a subject of federal power). It is 
enough that the law answers the first description. This principle is closely connected with 
a further principle that has given rise to submissions to the Commission. It has been 
submitted that the Commonwealth should be prevented from exercising its powers for the 
purpose of controlling, even indirectly, a subject over which it has no express power and 
is ordinarily regarded as within the area of State responsibility.

10.13 This issue became a matter of political controversy when the Federal Government 
used its powers to control the export of goods to prevent the mining of Fraser Island. The 
refusal of the export licence resulted in the cessation of the mining, because it was not 
commercially profitable to continue it in the absence of an overseas market. The 
assumption was that the Commonwealth would not otherwise have had power to prevent 
the mining or protect the environment.10 The Commonwealth’s action was upheld as

8 Even in Canada it is recognised at times that the same law may come within both the federal and 
provincial power necessitating (by implication) the supremacy of the federal law.

• 9 Actors and Announcers Equity Association v Fontana Films Pty Ltd (1982) 150 CLR 169, 192.
10 Since Commonwealth v Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1 this assumption is probably 

not correct, as the plaintiff was a trading corporation. In the latter case the High Court held that the 
Commonwealth had power under section 51(xx.) — the corporations power — to prohibit any acts done by 
trading corporations for the purposes of trade. The political issue would still remain, however, whether the 
Commonwealth should be able to use that power for purposes related to the preservation of a wilderness.
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coming validly within the commerce power.11 Similarly, the Commonwealth used its 
power over trading corporations, among other things, to prevent the Hydro-Electric 
Commission of Tasmania from building a dam in South-West Tasmania.12

10.14 There are many other examples of federal laws motivated by concerns that 
{ ordinarily lie within the areas of State responsibility, which have not given rise to any

public controversy. These include the use of postal and broadcasting powers (section 
51(v.)) to control matters related to morality, health, gambling or consumer protection. 
The taxation power in section 51(ii.) has often been used to encourage or discourage 
various forms of conduct. The power over overseas commerce has been employed as a 
means of dealing with film censorship and drug use. The power with respect to trading 
corporations has formed the basis of laws prohibiting secondary boycotts by trade unions 
that damage the business of such corporations. In each of these cases it might be argued 
that the Commonwealth has indirectly controlled matters in respect of which it has no 
power to make a general law such as health, pornography, gambling, drug use and 
industrial boycotts.

Advisory Committee's recommendation

10.15 The Powers Committee considered this matter in detail and recommended that the 
‘present position with respect to the use of Commonwealth powers for “other purposes’’ 
should not be changed’.13

Submissions

10.16 A number of groups have submitted that this practice should, either entirely or to 
some extent, be prohibited by constitutional amendment. These groups include the 
Confederation of Australian Industry (CAI) and the New South Wales Local 
Government Association. Those who argued to the contrary were The Australian Council 
of Trade Unions, The Environmental Law Commission (a private body) and several 
academic lawyers.

10.17 The CAI was mainly concerned with preventing the Commonwealth from 
providing for the control of industrial relations by means of powers other than that in 
section 51(xxxv.), the conciliation and arbitration power.14 At present, the 
Commonwealth may control industrial relations of those engaged in interstate and 
overseas trade under section 51 (i.), and of those employed by trading and financial 
corporations for purposes of trade (and perhaps those employed for other purposes) 
under section 51(xx.). In operating under these latter powers, the Commonwealth is not 
bound by the restrictions in section 51(xxxv.), which include the need to proceed by way 
of conciliation and arbitration and require, as a pre-condition of the exercise of power, 
first, that there should be an industrial dispute and, secondly, that it should extend beyond 
the limits of any one State. It might be added that other powers are also available to 
achieve industrial relations purposes or to control employment, including those with 
respect to banking (section 51 (xiii.)), insurance (section 51(xiv.)) and external affairs 
(section 51(xxix.)). The CAI accepted, however, some use of the corporations power for 
industrial purposes, to the extent that it has already been exercised. The concern of the 
CAI was that the restrictions of section 51(xxxv.) should not be evaded ‘to achieve 
inherently political or partisan ends’.15

11 Murphyores Incorporated Pty Ltd v Commonwealth (1976) 136 CLR 1.
12 Tasmanian Dam Case, op cit.
13 Powers Report, 4, see also 4-11, para 1.12-1.42.
14 S3662, 23 September 1986.
15 Powers Report 6, para 1.18. (The topic of industrial relations is examined in Chapter 11, para 11.119

11.157.)
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10.18 The Constitutional Association of Australia and the New South Wales Local 
Government Association also desired an amendment to prevent the Commonwealth 
pursuing purposes that they regarded as foreign to the object of the power. The latter 
body was concerned with the Commonwealth using power to further objects ‘which are 
inconsistent with local objects and are not general to the whole country’.16

10.19 On the other hand, the Environmental Law Commission and the Australian 
Council of Trade Unions regarded the present approach to legislative purposes as a 
means of ensuring, to some degree, that the Constitution was able to accommodate 
changed social circumstances and to take into account the wide and complex range of 
circumstances to which the Commonwealth must have regard in legislating with respect to 
its subjects of power.17 A number of academic lawyers made similar submissions.18

Reasons for recommendation

10.20 We agree with the Powers Committee that the present position should not be 
changed. To alter the Constitution so as to make legislative purpose relevant to validity in 
relation to all or some powers of the Commonwealth could (a) cause profound differences 
of opinion among lawyers and judges resulting in much uncertainty, (b) result in 
undesirable and possibly confused legal arrangements, and (c) risk undermining the 
effectiveness of policies that are otherwise undoubtedly within federal responsibility.

(a) The arguments of those opposed to the present method of interpretation, in 
this regard, seem to assume that a law must have one main purpose or 
motive. That is not always the case. A law imposing a high tax on tobacco, 
for example, may be designed both to obtain some revenue and to reduce 
the consumption of the product. A law controlling some aspect of industrial 
relations in the area of the export trade may be motivated by either a general 
industrial policy or the effects of industrial strife on the export market, or 
both. For a court to have to choose between these possible motives would 
result in considerable differences of opinion and would give rise to much 
uncertainty in the law. We agree with the Advisory Committee that judicial 
inquiry into the motives which inspired an Act of Parliament is 
inappropriate. It could in fact lead to ministers and members of parliament 
‘dressing up’ their speeches and explanatory memoranda so as to fit the 
current judicial conception of an appropriate purpose. Even if the court 
refused to look at parliamentary debates (and the trend is otherwise), no 
doubt legislation would be replete with material to emphasise one object 
rather another.

(b) An alteration of the Constitution to make legislative purpose relevant to 
validity would result in two forms of regulation and administration of a 
single transaction or service where Australians have become familiar with 
one. It could be argued that communications or trade prohibited on grounds 
related to indecency, sacrilege, protection of flora and fauna, or drug use or 
trafficking in drugs are primarily a State responsibility. If a federal law 
relating to the postal and broadcasting services or to imports and exports 
had as one of its objects the control of these matters they could be regarded, 
if the proposed change in interpretation were made, as being beyond power. 
This would be because they would not be aimed at matters of particular 
relevance to an efficient postal or broadcasting service or to commercial

16 id 6, para 1.21.
17 id 7, para 1.26-1.27.
18 Professor James Crawford, K McEvoy, P Johnston, J McMillan: id, 6-7, para 1.23-1.25.

643



considerations, respectively. This would mean dual control of the services 
mentioned, and both federal and State officers would be examining the entry 
of goods at our ports.

(c) If one accepted the division of responsibility referred to above, further 
problems could arise as to whether State controls in the areas of, say, health, 
morality and conservation were unduly affecting operations within the 
control of the Commonwealth. The Advisory Committee referred to the 
problem of State laws controlling night flying in the interests of its residents, 
in the face of an authority granted by federal officials to a person to operate 
a particular route. If the federal authorities believed the State laws were 
unduly restrictive and were a serious hindrance to effective air transport 
operations, must it be powerless to intervene? If its authority to a person to 
operate the service overrides a State anti-noise law, is no government able to 
deal with the noise factor? If regulating the noise of aircraft for the benefit of 
the community is regarded as within the ‘purpose’ of the commerce power, 
what is the criterion for determining this, having regard to the fact that the 
object would be the comfort and health of those not engaged in commerce, 
but who are affected by it?

10.21 It has been suggested that this proposed restriction on the exercise on federal 
power should apply to some only of the subjects conferred on the Parliament of the 
Commonwealth. The CAI, for example, was prepared to leave the postal power as ‘non- 
purposive’. Yet even that body was prepared to accept a modicum of control of industrial 
activity under the corporations power. In any case, it is difficult to determine the test to be 
used for making some powers ‘purposive’ and others not.

10.22 We agree with the Powers Committee and we recommend no alteration to the 
Constitution in this regard.

The relationship of federal powers to each other 

Recommendation

10.23 We recommend that no change should be made to the present principles that are 
applicable in respect of the relationship of federal powers to each other.

Advisory Committee's recommendation

10.24 The Powers Committee looked at this matter in detail19 and recommended that the 
‘present relationship of Commonwealth powers to each other should not be changed 
either generally or in respect of particular powers.’20

Reasons for recommendation

10.25 Although this issue was raised in the Issues Paper prepared by the Advisory 
Committee, no submissions or proposals were received. Like the Advisory Committee, we 
see no case for altering the present position. Generally speaking, each legislative power 
conferred on the Commonwealth is construed independently of the others. It is not 
reduced in scope by reference to any other head of power. Exceptions to this principle 
apply where an exception to a subject of power indicates that a particular topic is not to 
be within federal authority. For example, while each head of power of the 
Commonwealth would, read independently, enable it to acquire property for the purpose
19 Powers Report, 11-16, para 1.43-1.60.
20 id, 11,14.

644



of the power, section 51(xxxi.) indicates that property can be acquired by the 
Commonwealth only under that provision. Section 51(xxxi.) gives the Parliament of the 
Commonwealth the power to make laws with respect to ‘The acquisition of property on 
just terms from any State or person for any purpose in respect of which the Parliament 
has power to make laws’. If property could be acquired by the Commonwealth for the 
purposes of, say, interstate and overseas trade, under the commerce power, the 
requirement of ‘just terms’ would, as a practical matter, become ineffective.

10.26 The Advisory Committee pointed out that, although no submissions were received 
to alter the existing principles, the CAI was anxious to ensure that, with some exceptions, 
no power other than section 51(xxxv.) could be used to control industrial relations. In 
Chapter 11 we consider the issue of federal power in respect of industrial relations 
generally.21 Leaving that issue aside, it is clear that even the CAI recognised that some 
exceptions would be necessary from the general proposition that they advocate, namely, 
that section 51(xxxv.) should be the only power under which the Commonwealth could 
make laws in respect of industrial relations. The CAI referred to, and was prepared to 
accept, the current use of the commerce power to provide for the resolution of disputes in 
the airline and maritime industries (where it is not necessary to show a dispute extending 
beyond the limits of one State), the regulation of industrial organisations under the 
incidental power and the present control of secondary boycotts under the corporations 
power.

10.27 The Advisory Committee added further exceptions that it considered would need 
to be made if the basic proposition of the CAI were accepted. These included control of 
the Public Service (under section 51(xxxix.)), the control of industrial matters which affect 
overseas commerce, and the control, under the defence power (section 51 (vi.)), of strikes 
which have the effect of preventing the supply of weapons and other military material. In 
all the above cases the disputes might be incapable of being settled by conciliation and 
arbitration.22 These examples show the impossibility of envisaging every situation that 
might, in the view of many, rightly call for the use by the Commonwealth of one of its 
powers to deal with the matter of industrial relations which affects the carrying out of 
policies that are otherwise clearly within its area of responsibility.

10.28 We recommend that no alteration be made to the principles of interpretation that 
concern the relationship of federal powers to each other.

Inconsistency of federal and State laws 

Recommendations

10.29 We recommend that :
(i) there should be no alteration of section 109 of the Constitution;
(ii) the Federal Parliament should enact provisions to the effect that the law of 

the Commonwealth shall not be construed as indicating an intention to 
regulate exclusively the subject matter dealt with by the law unless that 
intention appears by express statement or by necessary implication;

(iii) the practice currently followed by the federal Parliamentary Counsel of 
inserting savings provisions in federal Acts for the purpose of preserving 
State laws, which might otherwise be affected, should be continued and 
extended.

21 S3662, 23 September 1986.
22 Powers Report, 15-16, para 1.58-1.59.
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Current position

10.30 Section 109 of the Constitution provides:
When a law of a State is inconsistent with a law of the Commonwealth, the latter shall 
prevail, and the former shall, to the extent of the inconsistency, be invalid.

10.31 Traditionally, the High Court has recognised three forms of inconsistency:
(a) the impossibility of obeying both laws, for example, a federal law imposing 

a duty and a State law making it an offence to carry out that duty;
(b) the impairment or denial by a State law of a right or power conferred by 

federal law;23
(c) the existence of a State law relating to a subject matter that a federal law 

intends to deal with exhaustively (the ‘covering of the field’ test).24

10.32 In determining whether a federal law intends to exclude State law relating to the 
same subject, the Court considers whether the State law, if allowed to operate, would 
alter, impair or detract from the policy or effect of the federal law.25

10.33 The various tests of inconsistency are not mutually exclusive.26 For example, a 
federal law prescribing a minimum wage can be regarded as inconsistent with a State law 
providing a higher minimum wage on either of two grounds: (a) that the federal law 
confers a right on an employer to refrain from paying any higher wage, and the State law 
denies that right, or (b) that the federal law discloses an intention to deal exhaustively and 
exclusively with the subject of a minimum wage.27

Issues

10.34 Discussions of difficulties relating to section 109 have concentrated on the 
‘covering of the field’ test. In a paper prepared by Dr G Craven, and endorsed by the 
Australian Constitutional Convention, three major difficulties were identified as flowing 
from the judicial interpretation of section 109 in relation to this test.28 These difficulties 
were identification of the relevant field, discernment of an intention exhaustively to cover 
that field and ascertainment of the intrusion of State law into that field.

10.35 A major source of difficulty is that the intention is rarely indicated in express terms. 
The task of the court is to ascertain an implied intention, having regard to such matters as 
the purpose or policy of the federal legislation,29 the extent to which it lays down detailed 
provisions30 and whether the federal law represents a delicate balancing of conflicting 
interests which would be disturbed by the intrusion of State law.31 Much, however, 
depends on the judge’s personal impression and can lead, therefore, to much uncertainty.
23 Colvin v Bradley Brothers Pty Ltd (1943) 68 CLR 151.
24 Ex parte McLean (1930) 43 CLR 472.
25 Australian Mutual Provident Society v Goulden (1986) 160 CLR 330.
26 Ansett Transport Industries (Operations) Pty Ltd v Wardley (1980) 142 CLR 237, 260 (Mason J).
27 Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466. A strong argument has been presented that 

ultimately all these tests are merely aspects of one category of inconsistency based on the intention of the 
Federal Parliament to have its law operate to the exclusion of any other law: G Rumble, ‘The Nature of 
Inconsistency under Section 109 of the Constitution’ (1980) 11 Federal Law Review 40, 72.

28 Fiscal Powers Sub-Committee Report to Standing Committee (1984) 98 and 109, ACC Proc, Brisbane 
1985, vol I.

29 Australian Mutual Provident Society v Goulden (1986) 160 CLR 330.
30 O’Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565.
31 Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466, 490-1.
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10.36 Another issue that emerges from the Report of the Sub-Committee of the 
Australian Constitutional Convention, and from the debate in the Constitutional 
Convention itself, is whether the High Court has, at times, been too liberal in concluding 
that the Federal Parliament had an intention to oust State law. There have been occasions 
when subsequent federal legislation has made it clear that there was in fact no intention to 
make an exhaustive and exclusive law on a particular topic.32

Previous proposals for reform

10.37 Australian Constitutional Convention. The Brisbane (1985) session of the Australian 
Constitutional Convention made the following recommendation:

N. That a provision be enacted by the Commonwealth to the effect that no law of the 
Commonwealth shall be construed to exclude the operation of a law of a State by 
reason that the Commonwealth law evinces an intention to exclusively regulate the 
subject matter dealt with by that law, unless such an intention appears by express 
statement in the Commonwealth law or its existence is logically necessary, (para 
4.34)

O. That the practice currently followed by the Commonwealth parliamentary 
draftsman of inserting savings provisions in Commonwealth Acts for the purpose of 
preserving State laws which might otherwise be affected be continued and extended, 
(para 4.35)

P. That a further provision be enacted by the Commonwealth to the effect that no law 
of the Commonwealth shall be construed as intending to exclude the operation of a 
law of a State by reason only that the State law applies to the same subject matter as 
the Commonwealth law, unless the State law alters, impairs or detracts from the 
effect of that law. (para 4.38)33

10.38 The Australian Constitutional Convention did not suggest any alteration of section 
109 of the Constitution. The Sub-Committee did discuss the possibility of amending 
section 109, but it rejected it, unless the statutory provisions they proposed should prove 
not sufficiently effective to overcome what it regarded as defects in the present state of the 
law.

Advisory Committee’s recommendation

10.39 The Advisory Committee supported the recommendations of the Australian 
Constitutional Convention.34 It pointed out that, for these recommendations to be 
effective, provisions similar to those proposed would also be necessary in relation to 
delegated legislation, such as regulations. Provided that it is within the power granted by 
the parent statute,’regulations may override State laws, and so give rise to the issue of 
whether they cover the field. Similar considerations apply to awards of the Conciliation 
and Arbitration Commission. The Advisory Committee considered that such provisions 
could validly be made under section 51(xxxv.) of the Constitution, that is, the power to 
make laws with respect to conciliation and arbitration.35

10.40 Although the Advisory Committee supported the recommendations of the 
Australian Constitutional Convention it had a number of reservations. Some of these 
were:
32 Viskauskas v Niland (1983) 153 CLR 280; University of Wollongong v Metwally (1984) 158 CLR 447. The 

latter case involved federal legislation which provided, retrospectively, that there was no intention to 
prevent the operation of certain State legislation. The Court held that, by virtue of section 109, the 
amending Act was not effective in relation to circumstances which occurred before the provisions were 
enacted.

33 ACC Proc, Brisbane 1985, vol I, 421.
34 Powers Report, 20, para 2.9.
35 id, 20-2, para 2.9-2.16.
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(a) that the phrase ‘logically necessary’ in the first recommendation was too 
uncertain;

(b) that in light of recent cases, the attitude of the High Court to the invalidation 
of State laws under the covering the field test ‘may have been overstated’;

(c) that a number of State laws, invalid under the covering of the field test, 
might frequently be found to be inconsistent by virtue of section 109 for 
other reasons as well.

10.41 The Advisory Committee was also of the view that the Constitutional Convention 
had placed too much reliance on the position in Canada, which does not have a 
corresponding test for inconsistency, and ignored the situation in the United States, which 
does. The system of distributing governmental powers in Australia is very different from 
that in Canada, and very similar to that in the United States. These reservations were not, 
however, strong enough to prevent the Advisory Committee endorsing the Convention’s 
recommendations.36

Submissions

10.42 The relevant submissions are set out in the Advisory Committee’s Report.37

Reasons for recommendations

10.43 Among the views expressed about the operation of section 109, there is 
considerable (though not universal) agreement regarding, first, the need for paramountcy 
of federal laws, and secondly, for the ability of the Commonwealth, if it should so wish, to 
legislate exhaustively on any subject within its power, so that federal law is the only law. 
Where the Federal Parliament expressly excludes the operation of particular State laws so 
as to indicate its intention to cover the field, and it clearly indicates the extent of that field, 
none of the difficulties adverted by the Australian Constitutional Convention arise. 
Problems occur, however, where a federal law does not clearly indicate whether and 
which State laws are intended to be inoperative.

10.44 The Fiscal Powers Sub-Committee recognised that it was impractical for federal 
drafters to conduct an analysis of the laws of all six States and of the Northern Territory 
in relation to all proposed laws that might affect State laws.38 Nevertheless, where there is 
no clear indication in the federal Act, the Court has to divine Parliament’s intention from 
the general structure, scope, policy and detailed provisions of the law. This leaves much 
room for personal impression and differences of opinion. Although the formal issue is one 
of legislative intention, the issue is not usually one to which Parliament has applied its 
collective mind. The result is that the task of the Court often involves policy judgments 
and the weighing and balancing of conflicting interests. Much of the discussion at the 
Australian Constitutional Convention, in the Sub-Committee’s Report and in the opinion 
of Dr Craven, which was largely endorsed by that Sub-Committee, seemed concerned 
with the readiness of the Court to imply an intention to override State legislation. The 
recommendations of the Convention and of the Advisory Committee seemed to be aimed 
at making the Court more cautious about implying an intention to cover the field, and so 
to put the onus on the Federal Parliament to make that intention as clear as possible.
36 id, 23, para 2.19.
37 id, 19-20, para 2.7-2.8.
38 Fiscal Powers Sub-Committee Report to Standing Committee (1984) 68, ACC Proc, Brisbane 1985, vol II.
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10.45 It must be said that in recent years the judgments of the High Court have shown an 
attitude that is more in sympathy with this view.39 It is also the case that no statutory 
alteration can, in the long run, relieve the Court of many of the problems associated with 
determining the intention of Parliament in relation to this issue. We consider, however, 
that a standing provision in the Acts Interpretation Act, establishing a prima facie 
assumption, can have considerable effect, as is evidenced by the use made by the High 
Court of sections 15A and section 46(b) of the Acts Interpretation Act relating to the 
severability and reading down of invalid parts of an enactment or subordinate legislation, 
respectively.40 In our view, it is similarly desirable that there be a prima facie assumption 
that the Federal Parliament does not intend to cover the field in the absence of a clear 
indication to that effect.

10.46 We agree, however, with the ‘reservation’ of the Advisory Committee that the 
phrase ‘logically necessary’, in the provision proposed by the Convention, could give rise 
to argument and uncertainty. This was raised by Mr Peter Duncan at the Convention, 
when he moved an amendment to substitute the words ‘necessary implication’ for 
‘logically necessary’.41 The amendment was negatived,42 but there does not seem to have 
been any substantial discussion on the point. We are persuaded by Mr Duncan’s 
argument. We recommend, therefore, that the proposed provision should declare in effect 
that a federal law should not be construed as covering the field ‘unless such an intention 
appears by express statement or necessary implication’.

10.47 It has in recent years been the practice of the drafters of the federal laws, in many 
instances, to insert provisions in Acts expressly reserving the operation of State laws.43 We 
recommend, in agreement with the Australian Constitutional Convention and the 
Advisory Committee, that such a practice should be continued and extended.

10.48 We see little purpose, however, in the third recommendation of the Advisory 
Committee for a further statutory provision to the effect that a federal law should not be 
construed as excluding State law by reason only that it applies to the same subject matter, 
‘unless the State law alters, impairs or detracts from the effect of that law.’ The Fiscal 
Powers Sub-Committee was concerned with cases where State law governs the same 
factual situation as federal law, but from a different perspective or with a different object 
in mind.44 In our view, the proposed provision merely incorporates the test that is applied 
by the Court, although of course views may differ in any particular case as to whether it 
was correctly applied. We, therefore, recommend that there should be no such a statutory 
provision.

EXISTING AND PROPOSED ADDITIONAL LEGISLATIVE POWERS

10.49 In this part of the Chapter we make recommendations about some of the existing 
legislative powers and about additional powers which we recommend be given to the 
Federal Parliament. Each of these powers is dealt with separately in light of experience to 
date in Australia and, in some cases, overseas. The existing powers are dealt with in the
39 Ansett Transport Industries (Operations) Pty Ltd v Wardley (1980) 142 CLR 237; Commercial Radio Coffs 

Harbour Ltd v Fuller (1986) 66 ALR 217; Flaherty v Girgis (1987) 71 ALR 1; New South Wales v 
Commonwealth and Carlton (1983) 151 CLR 302.

40 The King v Poole; Ex parte Henry (No.2)(\97>9) 61 CLR 634; Fraser Henleins Pty Ltd v Cody (1945) 70 CLR 
100.

41 ACC Proc, Brisbane 1985, vol I, 75.
42 id, 103.
43 Examples are given in Appendix G of the Report of the Fiscal Powers Sub-Committee (1984) 123-6, ACC 

Proc, Brisbane 1985, vol II.
44 id, 73. For examples see Ex parte McLean (1930) 43 CLR 472, 485-6; Ansett Transport Industries 

(Operations) Pty Ltd v Wardley (1980) 142 CLR 237, 248-52.
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order in which they appear in the Constitution and the additional powers which we 
recommend are dealt with in the order in which they would appear were our 
recommendations adopted.

Communications

Recommendation

10.50 We recommend that section 51 of the Constitution be altered by inserting the words 
‘and means of communication’ at the end of paragraph (v.) so that the Federal Parliament 
has power to make laws with respect to:

(v.) Postal, telegraphic, telephonic, and other like services and means of 
communication:.

The effect of the alteration would be to empower the Federal Parliament to make laws 
with respect to all forms of telecommunications.

Current position

10.51 Section 51(v.) empowers the Federal Parliament to make laws with respect to 
‘Postal, telegraphic, telephonic, and other like services’.

10.52 The High Court has interpreted the provision in a way which does not limit it to the 
means of communication known at the start of this century. In 1908 Griffith CJ said that, 
although the meaning of terms used in the Constitution must be ascertained by their 
signification in 1900:

it must be remembered that with advancing civilization new developments, now unthought 
of, may arise with respect to many subject matters. So long as those new developments 
relate to the same subject matter the powers of the Parliament will continue to extend to 
them. For instance, I cannot doubt that the powers of the legislature as to posts and 
telegraphs extend to wireless telegraphy and to any future discoveries of a like kind, 
although in detail they may be very different from posts and telegraphs and telephones as 
known in the nineteenth century.45

The Court has held that section 51(v.) confers on the Parliament power to legislate with 
respect to radio broadcasting46 and television broadcasting (including the preparation as 
well as the transmission of programs).47 The High Court has also held that the Parliament 
may make laws under section 51(v.) limiting the ownership or control of commercial 
television stations.48

10.53 Different reasons have been given for finding that the Parliament can make laws 
with respect to increasingly diverse forms of communication. Some judges have decided 
that new means of communication can be described as being ‘telegraphic’ or ‘telephonic’. 
Hence, wireless broadcasting has been held to be a system of transmitting and receiving 
telephonic (or telegraphic) communications and so is within the scope of section 51(v.).49
45 Attorney-General for NSW v Brewery Employes Union of #5^(1908) 6 CLR 469, 501; see also The King v 

Brislan; Ex parte Williams (1935) 54 CLR 262, 283-4 (Rich and Evatt JJ), 292 (Dixon J); Jones v 
Commonwealth [No 2/(1965) 112 CLR 206, 219 (Barwick CJ).

46 The King v Brislan; Ex parte Williams (1935) 54 CLR 262.
47 Jones v Commonwealth [No 2/(1965) 112 CLR 206.
48 Herald and Weekly Times Ltd v Commonwealth (1966) 115 CLR 418.
49 The King v Brislan; Ex parte Williams (1935) 54 CLR 262, 270-1, 273-4 (Latham CJ), 283-4 (Rich and Evatt 

JJ), 285-7 (Starke J), 294 (McTiernan J).
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10.54 It has also been said that the words ‘other like services’ were intended to extend the 
legislative power beyond postal, telegraphic, and telephonic services,50 and include at 
least ‘every system or organized process of furnishing means of individual inter
communication, notwithstanding that, at the time when the Constitution was adopted, it 
was undiscovered and unthought of.’51 It is now clear that it extends beyond individual 
communication to forms of mass communication and so can include the transmission of 
sound and pictures to listeners and viewers by television.52

10.55 Chief Justice Barwick took a broad view of section 51(v.). He said that telephonic 
and telegraphic services are not confined to the systematic provision of the means of 
telephonic communication. In his view:

The basic concept of telephony is communication at a distance by sound, the means of 
bridging the distance not being of the essence of the concept. To communicate for reception 
anything that falls within the wide and comprehensive description of a message from a 
distance on a systematic basis is ... to provide a telephonic service: and the like is true of 
telegraphy. ... The telephonic and telegraphic services referred to in s. 51(v.) ... do not 
form the genus. What the constitutional provision embraces is the organized 
communication of messages from a distance, as well as the communication of messages by 
an organized means from a distance.53

10.56 Some judges have concentrated on the type of ‘services’ contemplated by the 
provision rather than the technical means of communication, and have stated that the 
word ‘services’ is not limited to the provision of services by the government or by a public 
authority. Rather, according to Latham CJ, the Parliament has

full and complete power... to provide or to abstain from providing the services mentioned, 
to provide them upon such conditions of licences and payment as it thinks proper, or to 
permit other people to provide them, subject or not subject to conditions, or to prohibit the 
provision of such facilities altogether.54

10.57 In summary, the Court has not limited telegraphic and telephonic services to the 
telegraphic and telephonic services that were available at the beginning of this century. 
Rather, the Court has looked to the essential features of telegraphy and telephony, that is, 
the transmission of signals and sounds and, in the case of television, images by electrical 
means. The fact that transmission is accomplished by new technology does not take it 
outside the power.

10.58 Although section 51(v.) is the main source of federal legislative power, a number of 
other provisions give the Commonwealth powers which may be relevant to 
communications. These include:

(a) section 51 (i.) — trade and commerce;
(b) section 51(xx.) — which may apply to communications by or with foreign 

corporations, and trading or financial corporations formed within the limits 
of the Commonwealth; and

(c) section 51(xxix.) — the external affairs power, which confers power to 
implement international agreements concerning communications.

50 id, 277-8 (Latham CJ).
51 id, 293 (Dixon J).
52 Jones v Commonwealth [No 2/(1965) 112 CLR 206, 222 (McTiernan J).
53 id, 219.
54 The King v Brislan; Ex parte Williams (1935) 54 CLR 262, 277 (Latham CJ); see also Jones v Commonwealth 

[No 2/(1965) 112 CLR 206, 219 (Barwick CJ); Herald and Weekly Times Ltd v Commonwealth (1966) 115 
CLR 418.
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10.59 Other powers which may have some limited use include sections 51 (vi.) (defence), 
51(xxxix.) (incidental power) and 122 (power to make laws for territories).55

Previous proposals for reform

10.60 Joint Committee on Constitutional Review. The Joint Committee recommended in its 
1959 Report that the Constitution be amended so the Commonwealth expressly has 
power ‘to make laws with respect to broadcasting, television and other services which 
involve the communication, transmission or reception of signs, writing, signals, images, 
sounds or energy by means of electro-magnetic systems.’56

10.61 The Joint Committee said that the fact that the decision in The King v Brislan; Ex 
parte Williams (1935) had been by a majority of the High Court had led to suggestions that 
it would be advisable for the Federal Parliament to have an express power over 
broadcasting and television.57 The Joint Committee also noted that the decision in 
Brislan’s Case had nothing to say about television services which were, when the case was 
decided, almost as far off (in Australia) as broadcasting was at Federation. ‘Whatever 
doubts exist as to the Commonwealth Parliament’s legal power over broadcasting must,’ 
the Joint Committee wrote, ‘with no less strength, apply to television.’58 59 That 
recommendation was made before the decisions in the Jones [No 2] Case and the Herald 
and Weekly Times Case that television broadcasting came within the scope of section 
51(v.), but after the Australian Broadcasting Act 1942 and the Broadcasting and Television 
Act 1956s9 had been passed by the Federal Parliament.

10.62 The Joint Committee considered that federal power under section 51(v.) should 
remain defined in terms of a class of services rather than the subjects of broadcasting, 
television and other forms of telecommunications as such.60 The recommendation was 
adapted from the definition of ‘telecommunication’ in the International 
Telecommunication Convention 1952, namely ‘any transmission, emission or reception 
of signs, signals, writing, images and sounds or intelligence of any nature by wire, radio, 
visual or other electromagnetic systems’.61

10.63 Australian Constitutional Convention. At the Melbourne (1975) and Hobart (1976) 
sessions, the Convention recommended that section 51(v.) be replaced by a paragraph 
‘that would extend the power to make laws for or with respect to similar modern modes of 
communication.’62

Advisory Committees' recommendations

10.64 Distribution of Powers Committee. The Powers Committee recommended the 
adoption of the resolution of the Australian Constitutional Convention that the posts, 
telegraphs and telephonic services power be extended so that the Commonwealth may 
make laws with respect to similar modern modes of communication.63 The Committee did 
not, however, believe an alteration to section 51(v.) was necessary ‘in view of the principle

55 See Johnson v Kent (1975) 132 CLR 164.
56 1959 Report, 86, para 624.
57 id, 82, para 593.
58 id, 83, para 606.
59 now the Broadcasting Act 1942.
60 1959 Report, 86, para 623.
61 id, 84-5, para 614. The Joint Committee noted that Australia was a party to the International 

Telecommunication Convention.
62 ACC Proc, Melbourne 1975, 176; ACC Proc, Hobart 1976, 208.
63 Powers Report 175, 177.
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of progressive interpretation adopted by the High Court.’ The recommendation was made 
because the Committee thought that the Commission ‘has prima facie adopted the 
resolutions of the Australian Constitutional Convention’.64

10.65 Trade and National Economic Management Committee. The Trade Committee also 
recommended that section 51(v.) be amended ‘to take account not only of all existing 
forms of communication (including television, broadcast, and other like media) but also 
of new, projected, and even unforeseen developments in all fields of communication.’65

10.66 The Trade Committee was concerned about the present uncertainty whether the 
Constitution gives the Federal Parliament sufficient authority to regulate the new fields of 
communications that have developed in response to technological change, such as cable 
television, satellites and optical fibre cables.66

10.67 The Committee’s view was that, notwithstanding the approach taken by the High 
Court to date, the power in section 51(v.) may not be wide enough to cover the current 
situation relating to communications, and that it was important that the provision be 
amended to cover modern developments in communications. The Committee suggested 
that it is beyond argument that this power is national in nature because modern 
communications of their essence are national and supranational in character and cannot 
be considered as being confined within the bounds of any one State. But the Committee 
acknowledged the possibility that drafting problems might be encountered in 
‘modernising’ the existing section 51(v.), and it did not wish to limit the power in any way 
or to detract from its current scope.67

Submissions

10.68 The Advisory Committees received submissions in favour of expanding the 
existing power from such bodies as the Australian Federation of Consumer Organisations 
(which argued for an explicit power with respect to the print media),68 the Overseas 
Telecommunications Commission (Australia) (OTC),69 Telecom Australia70 and the 
Australian Natives’ Association,71 as well as from Professor S Encel,72 Mr DG Block73 and 
Mr PW Johnston.74

10.69 In submissions to the Advisory Committee and to the Commission it was suggested 
that:

(a) it is appropriate that the Federal Parliament have power to make laws with 
respect to all modern means of communication;75

64 id, 177, para 18.14.
65 Trade Report, 46.
66 id, 39.
67 id, 42.
68 id, 38-9.
69 id, 39-40; Powers Report, 177, para 18.10-18.12.
70 Powers Report, 177, para 18.10.
71 id, para 18.13.
72 Trade Report, 39.
73 id, 40
74 ibid.
75 M Carter SI402, 3 March 1987; S1913, 2 April 1987; S3071, 17 November 1987; Cr D Currie S357, 16 

October 1986; R Martin S58, 21 March 1986; F Titchener-Bloom S644, 25 October 1986; National Council 
of Women of Tasmania S3217, 28 February 1987; NF Hayes S1455, April 1987; B Joyce suggested 
extension to ‘similar modes’ S2553, 30 November 1987; DW Anderson SI276, 18 March 1987; WHJ 
Phillips S3031, 5 November 1987; A Richardson S2915, 29 October 1987; I Robertson S2720, 19 October 
1987; R Wallace S1968, April 1987.
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(b) it would be preferable to give the Federal Parliament explicit powers rather 
than rely on the undesirable process of expansive interpretations of section 
51(v.) by the High Court;76

(c) an extension of the present power is unnecessary, particularly if the wording 
of a new provision is ambiguous, and it is better to deal with each 
technological development as it occurs;77 and

(d) section 51(v.) should be repealed, with postage and telecommunications 
systems being privatised on a State basis.78

10.70 Some submissions, in effect, dealt with the way existing or proposed powers should 
be used.79

10.71 Telecom Australia submitted that the Commonwealth should continue to have 
power to control ‘the communications environment’ and the power should be cast ‘in the 
broadest possible sense such that it is independent of technological advances but broad 
enough not to impede their use as developments occur.’ It should ‘avoid the limitations 
imposed by the use of specific technical terms or current definitions since such terms and 
definitions can become obsolescent or redundant with technological advances.’80 Telecom 
noted that, as well as new technology, there will be new developments in communications 
associated with new services which may be provided to meet a community demand. The 
merging of computer facilities with those in the telecommunications field is one example. 
Telecom submitted:

What is needed is a constitutional recognition of the expanding authority and responsibility 
that the Commonwealth should have in the field of communications. Such power will be 
essential as the community moves towards a social framework in which there is an ever- 
increasing role for the collection, storage, processing, recovery and transfer of information 
in all its forms. Reliable and speedy communications will be the basis on which widespread 
information systems will be based.81

10.72 The submission of OTC, reprinted as Appendix V to the Trade Report,82 argued 
that amendment to section 51(v.) is unnecessary in light of the expansive interpretation 
which the High Court has given the power to date.

76 PW Johnston, Trade Report, 39; C McDowell S3611,12 October 1986.
77 Country Women’s Association of Australia S936, December 1986; S3090, November 1987; see also N 

Barnfield S2907, 29 October 1987.
78 BR Collins S2923, 21 October 1987; see also J Jones who submitted that private enterprise should control 

communications but the Federal Parliament should ensure that satisfactory standards are maintained 
S2909, 26 October 1987; and AR Pitt S2585 23 December 1987.

79 eg, to control and limit foreign takeovers and ownership of media: W Sullivan S2275, 24 June 1987; P 
Desmond S3333, 9 March 1988; V Campesi S2842, 29 October 1987; to proclaim communications as 
essential services and declare disruptions illegal: FTitchener-Bloom S310, 25 October 1986; J Bolt S55, 28 
February 1986; to allow private competition in the delivery of these services: J Bolt S55, 28 February 1986; 
to enable citizens to sue government instrumentalities providing communications: R Martin S58, 21 March 
1986; to ensure complete cooperation between the States and the Commonwealth to produce a better 
system: M Morain S3035, November 1987.

80 Telecom Australia SI 15, 8 May 1986.
81 ibid.
82 Trade Report, 267-9.
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10.73 OTC drew attention, however, to one area of uncertainty concerning the meaning 
of ‘services’ for the purposes of the section.83 In OTC’s opinion, one problem in this 
respect is that it is not clear whether a service must be available to the public to come 
within the section. The question may assume significance in relation to data 
communication services — for example, where data communication services are provided 
to selected subscribers only, say, by a stock exchange to its members.

10.74 Although OTC’s initial conclusion was that section 51(v.) does not require 
amendment to encompass modern forms of communication, it nevertheless endorsed the 
view and recommendation of the Joint Committee on Constitutional Review in the 1959 
Report (quoted above).84 That amendment, however, would not address what OTC sees as 
the principal problem with section 51(v.), namely, the meaning of ‘services’. OTC 
submitted that the objective of the amendment would be equally achieved by amending 
the section to read ‘postal, telecommunication and other like services’.85

10.75 Citizens for Democracy argued that any amendment to section 51(v.) must be seen 
in relation to other constitutional provisions.86 They advocated that, in addition to 
altering section 51(v.) to expressly apply to ‘radio, television, satellite and other like 
services’, there should be a constitutional right to freedom of expression and to 
information and ideas. The Constitution should also provide the Commonwealth with 
‘specific and wide powers to legislate with respect to all media services, including the print 
media, sufficient to ensure that the right of all citizens to freedom of expression, 
information and ideas is secured’, including power to make laws with respect to 
ownership of all communications and media services.87

10.76 The Queensland Government opposed the Powers Committee’s recommendation 
because, in that Government’s view:

(a) no demonstrated need has been established for amending the Constitution 
in the manner proposed; and

(b) any further expansion of the wording of section 51(v.) could allow the 
Commonwealth to intrude into areas of purely State concern, particularly 
the print media.88

Reasons for recommendation

10.77 On the few occasions when its meaning has been in issue, section 51(v.) has been 
interpreted by the High Court in a way which has kept it responsive to increasingly rapid
83 The comments of Barwick CJ, quoted above, that section 51(v.) encompasses ‘the organized 

communication of messages from a distance, as well as the communication of messages by an organized 
means from a distance’, suggest to OTC that the distinction is between the notion of a communication 
service as the systematic delivery or transmission of communications and the notion of a communications 
service as the provision of the infrastructure for communications. OTC provides communications services 
in the latter sense. It asked, however, whether, if a customer with private network facilities on the public 
international or domestic network offered third parties access to his private facilities, the communication 
service offered would be a telegraphic or telephonic service within section 51 (v.). This area of uncertainty 
may also assume significance if computer services are brought within the section.

84 OTC does not foresee any technological developments which would permit the transmission or reception 
of sounds or decodable signals over a distance by means that are not electromagnetic. The amendment in 
the form recommended in the 1959 Report would encompass computer services. Trade Report, 269.

85 ibid.
86 Citizens for Democracy S2262, 23 June 1987; S3070, 19 November 1987.
87 In the submission to the Trade Committee, Citizens for Democracy argued that such ownership should be 

confined to Australian citizens and/or Australian owned business entities, and that any particular 
communications or media service could not be owned by less than ten individuals and/or business entities: 
S2262, 23 June 1987.

88 Queensland Government S3172, 16 December 1987.
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technological change. We think, however, that the Constitution should expressly confer 
an appropriately worded power on the Federal Parliament to overcome any remaining 
doubts about the scope of the power. It should not be necessary to rely on the High Court 
to accommodate change within the existing words.

10.78 For the reasons given in our discussion of the proposed defamation power later in 
this Chapter,89 we consider that telecommunications are, as they have been for more than 
half a century, of national concern.

10.79 Section 51(v.), as altered in the way which we recommend, would apply to postal, 
telegraphic, telephonic and ‘other like services and means of communication’. It would 
not, therefore, apply with respect to the print media, nor do we intend that the Federal 
Parliament have such power under section 51(v.).90

10.80 The provision would ensure that the Federal Parliament had power in cases where 
either the service or the means of communication came within the description. This would 
effectively deal with the outstanding uncertainties raised in submissions by such bodies as 
the OTC.

Defamation

Recommendation

10.81 We recommend that section 51 of the Constitution be altered by inserting the 
following paragraph so that the Federal Parliament has power to make laws with respect 
to:

(vA.) Defamation otherwise than in the course of the proceedings of the Parliament of a 
State or of a court of a State:.

The effect of the alteration would be to empower the Federal Parliament to make uniform 
laws with respect to all forms of print and electronic media on the subject of defamation. 
But the proposal is expressly made subject to the qualification that this power is not to 
impinge on the powers of the States to make laws with respect to the publication of 
defamatory matter in the course of proceedings in their Parliaments or their courts.

Current position

10.82 The Australian Law Reform Commission in its report on this subject remarks that 
the common law has not produced a really satisfactory definition of defamation. 
However, it adopted91 the definition of Lord Atkin that defamation is the publication of a 
statement which ‘would tend to lower the plaintiff in the estimation of right-thinking 
members of society generally.’92 We adopt this definition for the purpose of our Report.
89 para 10.85-10.100.
90 The Trade Committee noted that, in the case of a recent takeover in the print media, it was widely thought 

that, because of the absence of an express power in relation to the print media, the Commonwealth lacked 
constitutional authority to intervene. It is established, however, that the Commonwealth has authority to 
investigate a similar takeover bid for a television station. The Committee observed that under the 
corporations power (section 51(xx.)) the Federal Parliament may legislate, and has legislated, in relation to 
the print media, since all major newspapers in Australia are currently owned by corporations. Trade 
Report, 38, 42.

91 Australian Law Reform Commission, Unfair publication: defamation and privacy (1979) 44, para 77.
92 Sim v Stretch (1936) 52 TLR, 669-70.
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10.83 We also adopt the definition of ‘publication’ suggested by the Law Reform 
Commission, which stated, ‘“publication” is the “communication or transmission of 
matter by a person to a person other than the person to whom the matter relates’”.93

10.84 The communication or transmission may be by spoken words, or other audible 
sounds, by written words, by visual representations (for example cartoons), or by signs, 
signals or gestures. At present liability, both civil and criminal, is principally governed by 
the laws of the several States and Territories, which are not by any means identical, and 
the differences between them cause difficulties under modern conditions. Some aspects of 
defamation are however affected by federal laws, for example, the Broadcasting Act 1942, 
Parliamentary Papers Act 1908, Parliamentary Privileges Act 1987and many statutes which 
protect federal officers and members of federal bodies from civil liability.

10.85 At the time of Federation, the news media were confined to newspapers and 
periodicals circulating broadly within each colony. Those which reached other colonies, 
along with books and periodicals from abroad, were subjected to the local laws on 
defamation in the separate colonies.

10.86 New media technology and nationwide publication. Now, with the development of the 
electronic media, such as television and radio, and transmissions by satellite, operating on 
a nationwide scale, and the growth of national newspapers and periodicals, the virtues of 
having a uniform law on defamation have become more and more apparent. The 
difficulties facing writers, journalists and publishers from the existence of eight different 
laws on defamation in the States and Territories are readily appreciated:

(a) In some jurisdictions, codes have been enacted by the Parliament; in others, 
modified common law rules apply.

(b) Uncertainty arises where certain defences (such as truth) are available in 
some jurisdictions but are not complete defences in others.

(c) Uncertainty, and the need to seek legal advice on differing provisions, is 
costly and delays publication of information to the public.

(d) A plaintiff may bring proceedings concurrently in several jurisdictions in 
respect of the same publication, resulting in increased delay and costs.

(e) ‘Forum shopping’ for the most favorable venue is invited.
(f) In some jurisdictions, juries determine defamation cases; in others, they are 

heard by a judge alone.

10.87 Judicial concern over current law. On occasions, judges have commented on the 
unsatisfactory state of the law. For instance, Fox J in a 1973 case in the Supreme Court of 
the ACT, commented:

That the same matter, published simultaneously in three jurisdictions from the same video 
tape should be the basis for the recovery of damages in two, but not in the third, is doubtless 
a strange and unsatisfactory result, but it is one which flows from the difference in the laws 
of those places.94

and in 1977, in another case in the Supreme Court of the ACT, Blackburn J, after 
considering an article published in six jurisdictions, said:

The result, presumably, is that the total effect of the article is less defamatory in New South 
Wales than in the [Australian Capital] Territory. This anomaly does not surprise me; the 
interstate diversity of the law of defamation is a matter of familiar dismay in this court.95

93 Australian Law Reform Commission, Unfair publication: defamation and privacy, op cit, para 108, 58.
94 Gorton v Australian Broadcasting Commission (1973) 22 FLR 181, 196.
95 Renouf v Federal Capital Press of Australia Pty Ltd{\911) 17 ACTR 35, 59.
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Previous proposals for reform

10.88 Australian Constitutional Convention. The Australian Constitutional Convention at 
its first session in Sydney (1973) noted defamation as a matter requiring its attention and 
referred it to its own Standing Committee C for consideration and report.

10.89 In 1974 Standing Committee C agreed to recommend that the subject of 
defamation was a national concern and should be transferred to the Commonwealth 
under the reference power (section 51 (xxxvii.)) if all States could agree on the terms of 
reference. If not, it should be transferred by alteration to the Constitution, provided that 
such alteration did not confer power on the Commonwealth to affect the privileges of 
State Parliaments and courts.

10.90 The Melbourne (1975) and the Hobart (1976) sessions of the Convention each 
adopted the following resolution:

That this Convention recommends that —
(a) the matter of defamation shall be the subject of uniform references of power by all 

States to the Parliament of the Commonwealth; and
(b) if such references are not made within a reasonable time the Constitution should be 

altered to confer the power to make laws with respect to defamation on the 
Parliament of the Commonwealth —

but any power so referred or conferred should not extend to the making of laws with respect 
to the privileges of State Parliaments or State Courts.96

10.91 Subsequently, the Standing Committee of Attorneys-General has conferred in an 
effort to achieve identical State defamation legislation across Australia, but no agreement 
could be reached. Nor has any agreement been reached between the States on the terms of 
a reference to the Commonwealth of power with respect to defamation under section 
51 (xxxvii.) of the Constitution.

10.92 Australian Law Reform Commission. In its report Unfair publication: defamation and 
privacy, the Australian Law Reform Commission recommended that there should be a 
uniform law of defamation in Australia to replace the present multiplicity of laws.97 The 
Commission prepared a draft Bill which was framed as a Federal Bill and relied on 
several heads of federal power, for example, posts and telegraphs, trade and commerce, 
and corporations. The Bill was comprehensive but in our opinion it would have had 
limited application and would have compounded the problems.

Submissions

10.93 In July 1986 we published a Background Paper on Defamation reviewing the 
current position, the identified problems and previous proposals for reform. We indicated 
a provisional view, in line with the Melbourne (1975) and Hobart (1976) sessions of the 
Australian Constitutional Convention, that we should recommend an alteration to the 
Constitution to confer power to make laws with respect to defamation on the Parliament 
of the Commonwealth.

10.94 We invited comments from interested members of the public and a large number of 
submissions were made. Most were strongly supportive of the provisional view which we 
had formed. The Newspaper Publishers’ Association of Melbourne favoured the reform 
provided that the new uniform law were no more restrictive in its content than the law
96 ACC Proc, Melbourne 1975, 172; ACC Proc, Hobart 1976, 203.
97 para 303, et seq.
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presently existing in Victoria.98 News Limited submitted that, while it wholeheartedly 
supported the concept of uniformity, it would want to see any draft legislation before 
given endorsement to the proposal.99 John Fairfax & Sons Ltd expressed some concern at 
the form that any uniform defamation law might take, on the basis that it might have to 
incorporate the worst and most restrictive features of existing State laws.100 The 
Australian Press Council argued strongly that the defamation power should be coupled 
with a constitutional guarantee of freedom of speech.101

10.95 Strong endorsement for our provisional view came not only from a number of 
individuals,102 but also from many representative groups, including Federal Capital Press 
of Australia Pty Ltd;103 Federation of Australian Radio Broadcasters;104 Special 
Broadcasting Service (SBS);105 Australian Book Publishers Association;106 Australian 
Society of Authors Ltd;107 Queensland Newspapers Ltd;108 Australian Broadcasting 
Corporation;109 WA Centre of PEN;110 Citizens for Democracy;111 National Council of 
Women (Tasmania);112 and Isaacs FEA Constitutional Committee.113

10.96 Lack of uniformity causes inequity. All these submissions adopted the general view 
that the present lack of uniformity can produce anomalous and inequitable results, and 
that it is now time to update the Constitution on a subject where technological change has 
so clearly overtaken it. The precise form of such a uniform law would, of course, be a 
matter for the Federal Parliament. A number of submissions contained comments on the 
strengths and weaknesses of existing laws and made suggestions for a federal law which 
would strike a fair balance between free speech on the one hand and the privacy and 
reputation of the citizen on the other.

10.97 We were particularly assisted by a submission from Mr Justice David Hunt of the 
Supreme Court of NSW, which included two addresses on the subject of uniform 
defamation laws which he had given to the 22nd Australian Legal Convention in Brisbane 
in July 1983 and to the Media Law Association of Australasia in Sydney in November 
1983.

98 S219, 13 August 1986.
99 S213, 12 August 1986.
100 S246, 9 September 1986.
101 S727, December 1986.
102 eg SAL Kitchen SI 108, 24 November 1986; Professor H Luntz S206, 4 August 1986; Justice E Evatt S2555, 

5 August 1986; AD Ferguson S192, 30 July 1986; JM Erskine S144, 23 April 1986; CE Birskys S580, 13 
November 1986; D Smith S791, 6 January 1987; L Davies S860, 8 December 1986; Justice David Hunt 
S199, 23 July 1986; DW Anderson S1276, 18 March 1987; CH Wanless S3040, 12 November 1987. 
Opposing the recommendation, NJ Murray S729, 7 December 1986 argued that the States should refer 
power to the Commonwealth to enable a national Act to be passed.

103 S211,29 July 1986.
104 S204, 6 August 1986.
105 S214, 28 July 1986.
106 S210, 8 August 1986.
107 SI57, 30 July 1986.
108 SI82, 24 July 1986.
109 S312, 29 September 1986. The ABC also argued that the Commission recommend that, irrespective of any 

proposal for constitutional change, the Federal Parliament use its existing constitutional powers to enact a 
law which would cover most, if not all, significant publications in all media in Australia. SAL Kitchen 
opposed that approach because it is unwieldy and uncertain: SI 108, 24 November 1986.

110 S207, 8 August 1986.
111 S2262, June 1987.
112S3217, 28 February 1987.
113 S195, 4 August 1986; S1323, 24 March 1987.
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10.98 In his view, the need for a uniform law of defamation applying throughout 
Australia ‘cannot be disputed’, but he is severely critical of the report of the Australian 
Law Reform Commission on the subject. In particular, he regards as a fundamental error 
of approach the attempt by the Commission to codify the law, on the ground that 
defamation is a complex and constantly developing field in which the common law has 
proved itself both flexible and adaptable, and codification would have a stultifying effect.

10.99 These and other criticisms of both the Australian Law Reform Commission’s 
report and the draft Bill prepared by the Federal Attorney-General for the consideration 
of the Standing Committee of Commonwealth and State Attorneys-General, relate, 
however, to the content of any possible uniform law, and it is not our function to make 
recommendations on such matters.

10.100 Editorial response. On 2 October 1987 we publicly announced our decision to 
recommend that the Federal Parliament be given power to make laws with respect to 
defamation. In response, an editorial in The Canberra Times stated:

It is plainly silly in a country where every significant broadcast and publication crosses state 
borders to have eight defamation laws. This situation brings the law in general into 
disrespect. Further, it causes unfairness, uncertainty and delay. It also inhibits publication 
of matters of public interest.114

The editorial supported each of the elements of our proposal, which it described as ‘a 
good first step towards a more just and publicly beneficial defamation law’. It is 
characteristic of the views expressed editorially in many branches of the media.

Reasons for recommendation

10.101 The power to make laws with respect to defamation which we propose should be 
granted to the Federal Parliament is not an unlimited power. It does not extend to the 
making of laws with respect to defamation in the course of proceedings of the courts and 
Parliaments of the States. The Federal Parliament will have no power under the proposed 
provision to make overriding laws on this subject. We are, of course, not here concerned 
with the scope of any other powers of the Commonwealth which enable the Federal 
Parliament to make laws which affect the operation of State defamation laws, for example 
the broadcasting power.

10.102 We recommend that the federal defamation power should be limited in this way 
because we do not think it desirable that the Federal Parliament should have power to 
make laws which determine the liability, if any, which is to attach to publication of 
defamatory matter in the course of State court and parliamentary proceedings. In a 
matter so central to the operation of these State institutions, the power to determine the 
governing law should not, in our view, be included within the scope of federal power with 
respect to defamation.

10.103 Were the Federal Parliament to have a plenary, concurrent power to make laws 
with respect to defamation, it could enact a comprehensive defamation code which 
superseded all State laws on the subject, including those which provide that publication of 
defamatory matter is, on certain occasions, absolutely privileged. These occasions include 
publication in the course of court and parliamentary proceedings. The publication of 
defamatory matter on these occasions is absolutely privileged because it is thought that 
the proceedings are ones in which the public interest requires utmost freedom in 
communication. That public interest is considered to outweigh the reputational interests 
of individuals.
114 The Canberra Times, 19 October 1987, 2.
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10.104 Under the provision we propose, the federal defamation power would not extend 
to the making of laws which would affect these protective laws of the States.

10.105 Limits on federal power. In considering the way in which the limitation on the 
proposed federal defamation power should be expressed, we have had regard to the terms 
of the resolution passed by the Australian Constitutional Convention in 1975 and 1976.115 
That resolution was that any defamation power referred to or conferred on the Federal 
Parliament ‘should not extend to the privileges of State Parliaments or State Courts’. It is 
by no means clear what was intended to be excluded from federal legislative power by this 
form of words, though we assume that it was meant to exclude, at the very least, a power 
to affect State laws according absolute privilege to oral or written statements made in the 
course of the proceedings of State courts and Parliaments.

10.106 It does not, however, seem to us that a limitation of the federal defamation power 
in terms which referred to the privileges of State courts and Parliaments is apt to achieve 
the desired purpose. A limitation so expressed would, we believe, create unnecessary 
uncertainty about the reach of the federal power. We have concluded that it is preferable 
to define the sphere of defamation law into which the Federal Parliament cannot intrude 
in terms which point rather to the occasions of publication of defamatory matter which 
cannot be the subject of federal defamation laws. We have chosen the phrase ‘proceedings 
of the Parliament of a State or of a court of a State’ because it is not only concise but also 
conforms with established modes of describing occasions of absolute privilege.

10.107 We recognise that this phrase does not define the sphere of defamation law to be 
excluded from the federal power as precisely as some might think desirable. We are aware 
of doubts which exist about what are ‘proceedings in Parliament’ for the purposes of 
Article 9 of the Bill of Rights 16891'6 and of the steps which the Federal Parliament has 
recently taken to resolve those doubts so far as the proceedings of that Parliament are 
concerned.117 It does not, however, seem to us to be appropriate for any qualifications on 
legislative powers conferred by section 51 of the Constitution to be spelled out in detail in 
that section. If the term ‘proceedings of the Parliament of a State or of a court of a State’ 
were to be defined, it would be preferable to do so in a separate section.

10.108 Alternatively, the entire qualification on the federal defamation power to be 
conferred by alteration of section 51 would have to be spelled out in a separate section 
stating that the federal power does not extend to the making of laws with respect to 
defamation in itemised cases.118

10.109 We are not persuaded that it is necessary to include in the Constitution a precise 
definition of what is encompassed by the expression ‘proceedings of the Parliament of a 
State or of a court of a State.’ The meaning of the expression would, like any other 
expression in the Constitution, have to be determined, if necessary, by the High Court of 
Australia. The Court would, we assume, interpret the limit placed on the federal power 
having regard to the scope of absolute privilege under State laws and to the purpose of the 
limitation.
115 Quoted in para 10.90.
116 This provides that ‘The freedom of speech and debate or proceedings in Parliament ought not to be 

impeached or questioned in any Court or place out of Parliament.’ The doubts about what is a proceeding 
in Parliament were discussed in the Final Report of the Joint Select Committee (Cth) on Parliamentary 
Privilege (PP 219/1984) para 5.1 - 5.28, 41-9.

117 Parliamentary Privileges Act 1987, section 76(2).
118 eg the cases specified in Clause 16 of the draft uniform defamation Bill prepared by The Australian Law 

Reform Commission, Unfair publication: defamation and privacy, op cit, 213, 228.
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Nuclear materials

Recommendation

10.110 We recommend that section 51 of the Constitution be altered by inserting the 
following paragraph so that the Federal Parliament has power to make laws with respect 
to:

(viA.) Nuclear material, nuclear energy and ionising radiation:.

10.111 The object of the recommendation is to empower the Parliament to legislate 
directly with respect to the proposed subject matters.

10.112 ‘Nuclear material’ in current use, for example in the Nuclear Non-Proliferation 
(Safeguards) Act 1987(Cth), includes nuclear fuels such as plutonium-239; uranium-233 
and uranium enriched in the isotopes 235 or 233.119

10.113 ‘Nuclear energy’ is generally understood to encompass any form of energy 
released in the course of nuclear fission, nuclear fusion or other form of nuclear change. 
‘Ionising radiation’ is produced by a wide range of activities associated with the use of 
radio-active materials and equipment emitting ionising radiation.

Current position

10.114 The Commonwealth may, by the use of its customs power, prohibit or regulate the 
export or import of nuclear material. To the extent that those materials are the subject of 
overseas trade, laws prohibiting or controlling them in such trade may be made under 
section 51(i.). Subject to section 92, interstate trade in them may be regulated under the 
same paragraph. Their production or manufacture in a State, will, as a general rule, be 
outside the legislative power of the Commonwealth and within that of the States. If 
earmarked or intended for interstate or overseas trade, the trade and commerce power 
(again, as to interstate trade, subject to section 92) may reach them. It is likely as well that 
the corporations power (section 51 (xx.)) would support laws regulating their production 
or sale by trading corporations, by financial corporations and by foreign corporations. 
The Territories power (section 122) would sustain laws controlling or prohibiting in a 
Territory the production or release of the subject matters above mentioned. The 
production of nuclear material for use in war is authorised by the defence power (section 
51 (vi.)) whenever the production occurs.

Previous proposal for reform

10.115 Joint Committee on Constitutional Review. The Joint Committee in 1959 
recommended that the Commonwealth should have power with respect to:

(1) the manufacture of nuclear fuels and the generation and use of nuclear energy; and
(2) ionizing radiations.120

Advisory Committees’ recommendations

10.116 Distribution of Powers Committee. The Powers Committee recommended ‘that the 
Commonwealth Parliament should have an express concurrent power with respect to 
nuclear fuels, nuclear energy and ionizing radiations.’121
119 Section 4(1) of the Act, Schedule 3, Article 99 and Schedule 1.
120 1959 Report, 81, see discussion 74-81.
121 Powers Report, 139, 141.
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10.117 The Committee noted the uncertain position of the Commonwealth and the 
current community concern about nuclear energy and its potential military use. The 
Committee recommended the above addition to federal power notwithstanding that a 
degree of co-operation between the Commonwealth and the States exists in areas within 
the ambit of the recommended power.122

10.118 Trade and National Economic Management Committee. The Trade Committee also 
considered this matter as part of an examination of constitutional provisions relating to 
the development of Australia’s natural resources.123 In particular, it noted a submission 
from the Department of Resources and Energy that the Commonwealth should have a 
power in relation to nuclear energy and ionising radiation. The Department advised that 
it is necessary to include in a reference to nuclear energy the words ‘and ionising 
radiation’ because the expressions are not synonymous.124

10.119 The Committee recommended that section 51 be amended by the inclusion of an 
additional paragraph ‘to provide a concurrent power ... to legislate in relation to nuclear 
energy and ionising radiation.’125

Submissions

10.120 Submissions with respect to nuclear matters received by the Powers Committee 
and the Trade Committee are summarised in their Reports.126

10.121 Since publication of those Reports, few submissions have been received by the 
Commission. The majority favoured alteration of the Constitution along the lines 
recommended by the Committees, namely that the Federal Parliament be given a power 
to make laws with respect to nuclear materials and processes.127 Only one private 
submission opposed the recommendation that the Constitution be so altered.128

10.122 Only one submission from a Government was received on this topic. The 
Queensland Government opposed change as, in its view:

(a) The Commonwealth already has sufficient power under the Constitution to 
make laws with respect to nuclear materials and processes.

(b) The States have an interest in protecting the health of their citizens from the 
dangers of nuclear materials.

(c) The record of State/Commonwealth cooperation in this area has been 
excellent.

Therefore, it concluded, alteration as suggested by the Powers Committee is neither 
necessary nor desirable.129
122 id, 141-2, para 10.18.
123 Trade Report, 57-74, and Appendix VIII ‘Current Commonwealth Legislation and Activities in the 

Uranium Area’, 299-301.
124 In a report entitled Australia's Role in the Nuclear Fuel Cycle, presented to the Prime Minister by the 

Australian Science and Technology Council (ASTEC) in May 1984, ‘ionising radiation’ was thus defined: 
‘Radiation which, by reason of its nature and energy, interacts with matter to remove electrons from the 
atoms of material absorbing it, producing ions’.

125 Trade Report, 74.
126 Powers Report, 140-1, para 10.8-10.16; Trade Report, 68-73.
127 A Richardson S2915, 29 October 1987; G Yeates S3146, 6 January 1988; E Greer S3132, 29 December 

1987; J Jones S2909, 26 October 1987; Greenpeace S3033, 11 November 1987; E Kalums S2470, 7 
September 1987; T Corley S2999, 11 November 1987.

128 S Holme S2569, 24 November 1987.
129 Queensland Government S3172, 16 December 1987.
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Issue

10.123 The issue is whether the Parliament of the Commonwealth should be invested 
with a concurrent legislative power in the above terms.

Reasons for recommendation

10.124 Sweden, France, the Federal Republic of Germany, Belgium, the United States of 
America, the United Kingdom, the Union of Soviet Socialist Republics and Japan 
generate nuclear energy for peaceful purposes. Australia may in the future wish, or find it 
necessary, to do so or to prevent it. This country has large deposits of the uranium ore 
necessary for the generation of nuclear power. It exports this ore under agreements 
designed to ensure that the purchasers and third parties use the ore for peaceful purposes. 
Australia has found it necessary to set up the Atomic Energy Commission relying on the 
defence and Territories power and has recently constituted the Commission as the 
Australian Nuclear Science and Technology Organisation with power to undertake 
research and development in relation to nuclear science and technology and, inter alia, in 
relation to the production and use of radioisotopes for medicine and other peaceful 
purposes.130

10.125 The dangers attendant on the generation of nuclear energy are illustrated by the 
Chernobyl explosion and the Three Mile Island episode. Legislation to prevent them or 
control their consequences must be nation-wide.

10.126 The existing powers of the Parliament do not enable it to prevent or to control the 
production of nuclear energy in the States. It is our view that the incalculable effects of a 
nuclear mishap with, it may be, world-wide consequences and the hazardous nature of the 
production of nuclear energy combine to require a power in the Parliament which 
represents all, not merely sections, of the Australian people who may decide to prevent, or 
to control and encourage, it.

10.127 There is an additional consideration.

10.128 Australia is a party to the treaty for the Non-Proliferation of Nuclear Weapons; 
to an Agreement with the International Atomic Energy Authority for the Application of 
Safeguards in connection with the Treaty; to Agreements with fourteen countries in 
relation to nuclear safeguards or the peaceful use of nuclear material or atomic energy 
and to the Convention on the Physical Protection of Nuclear Material.131 The 
Commonwealth is responsible to the other parties for the enforcement of the Treaty, 
Agreements and Convention.

10.129 We therefore recommend that the Commonwealth be given appropriate 
legislative power. In light of the differently worded recommendations from the two 
Advisory Committees we sought advice from the Australian Nuclear Science and 
Technology Organisation (ANSTO — formerly the Atomic Energy Commission) on a 
suitably worded amendment. We have adopted the suggestion made by ANSTO ‘nuclear 
material, nuclear energy and ionising radiation’.

130 Australian Nuclear Science and Technology Organisation Act 1987, (Cth) sections 4 and 5.
131 Nuclear Non-Proliferation (Safeguards) Act 1987 (Cth), Schedules 2-5.
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Admiralty and maritime matters

Recommendation

10.130 We recommend that section 51 of the Constitution be altered by inserting the 
following paragraph so that the Federal Parliament has power to make laws with respect 
to:

(viiA.) Admiralty and maritime matters:.

10.131 The object of the amendment is to enable the Parliament to enact substantive 
Admiralty and maritime laws.

Current position

10.132 Section 76(iii.) of the Constitution provides that the Parliament may make laws 
conferring original jurisdiction on the High Court in any matter ‘Of Admiralty and 
maritime jurisdiction’. However, in 1910 the High Court decided that

Sec 76 relates solely to original judicial jurisdiction and enables Parliament to confer it on 
the High Court. Whatever is incidental to that it likewise has power to enact (sec. 
51(xxxix.)). But beyond that it cannot go. The interpretation and enforcement of admiralty 
and maritime law, as it is found to exist, is one thing; the alteration of that law is quite 
another.132

10.133 The Parliament may not, therefore, under section 76(iii.) pass laws modifying, 
replacing or restating the substantive rules of Admiralty and maritime law. The power is 
confined to granting jurisdiction to decide admiralty and maritime claims according to 
rules settled by the laws and courts of other countries. This is because the Admiralty 
jurisdiction of Australian Courts derived solely from Imperial statutes and consisted of 
the body of law stated therein.133

Reasons for recommendation

10.134 The content of the Admiralty and maritime jurisdiction is substantial. The 
Supreme Court of the United States described it as follows:

(1) Contracts, claims or services, purely maritime, and touching rights and duties 
appertaining to commerce and navigation, are cognizable in the admiralty. (2) Torts or 
injuries committed on navigable waters, of a civil nature, are also cognizable in the 
admiralty courts. Jurisdiction in the former case depends upon the nature of the contract 
but in the latter depends upon the locality.134

10.135 The liability of the shipowner for personal injuries negligently caused to a 
passenger or crew member are examples of maritime torts.135 Claims relating to the sea- 
carriage of goods or for the cost of necessaries supplied to a ship are further 
illustrations.136
132 Owners ofSS Kalibia v Wilson (1910) 11 CLR 689, 715 (Isaacs J).
133 See eg, FKanematsu & Co Ltd v The Ship 'Shahzada'(1956) 96 CLR 477, 483-4; The Yuri Maru. The Woron 

[1927] AC 906, 912; Bonser v La Macchia (1969) 122 CLR 177, 188 (Barwick CJ), 222-3 (Windeyer J).
134 The Belfast 7 Wall, 624, 637; approved in In re Garnett 141 US 1, 15 (1890).
135 Nagrint v The 'Regis’ (1939) 61 CLR 688 and Union Steamship Co of New Zealand Ltd v Ferguson (1969) 

119 CLR 191.
136 Rosenfeld Hillas & Co Pty Ltd v The Fort Laramie (1923) 32 C LR 25 and Christie v The Ship ‘Karu' (1926) 27 

SR (NSW) 443.
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10.136 Australia’s overseas trade is almost entirely seaborne. Our exports and imports 
are in the main carried in foreign owned ships. In 1979-80, for example, 96.5% revenue 
tonnes of overseas cargo was carried in foreign flag ships; in 1980-81 the percentage was 
96.13. The percentages for the four years preceding 1979-80 were 96.1%, 96.5%, 96.3% and 
96.4% respectively.137

10.137 Section 11(2) and (3) of the Australia Act 1986 expressly repealed section 6 of the 
Colonial Courts of Admiralty Act 1890 (Imp) by which an appeal might have been brought 
to the Privy Council from Australian courts exercising jurisdiction under the latter Act. 
The Admiralty Act 1988 (Cth) repeals the 1890 Act and all other United Kingdom 
admiralty statutes so far as they constitute federal law, including sections 449 and 472 of 
the Merchant Shipping Act 1894 (Imp). The Admiralty Act confers on the Federal Court of 
Australia and courts of the Territories, and invests the courts of the States with, federal 
jurisdiction in matters arising under that Act. The Act is based on a report and 
recommendations of the Australian Law Reform Commission.138

10.138 No decision in the exercise of maritime jurisdiction adverse to Australia’s 
national or trading interests may be corrected by the Parliament unless it falls within the 
power over interstate or overseas trade (if section 51 (i.) remains as it is) or within some 
other legislative grant. But such grants permit only the application of maritime law to 
transactions within or relevant to their subject matter: for example, in the case of section 
51 (i.),to contracts for the carriage by sea of goods interstate or overseas. The nature of the 
rules to be applied, their subject — the maritime commerce of the nation — and the 
national interest indicate a single system with uniform operation. Without a legislative 
power over Admiralty and maritime matters only a patchwork or piecemeal system of 
maritime law is likely to result.

10.139 The extent to which Australia’s maritime trade is carried by foreign ships, the 
importance to the Australian economy of a measure of control over that shipping and that 
trade and the creation of a local admiralty and maritime jurisdiction combine to 
emphasise the need for a specific federal power with respect to Admiralty and maritime 
matters.

Intellectual property 

Recommendation

10.140 We recommend that section 51 of the Constitution be altered by omitting from 
paragraph (xviii.) the words ‘and trade marks’ and substituting ‘trade marks and other 
like protection for the products of intellectual activity in industry, science, literature and 
the arts’ so that the Federal Parliament has power to make laws with respect to:

(xviii.) Copyrights, patents of inventions and designs, trade marks and other like protection 
for the products of intellectual activity in industry, science, literature and the arts:.

10.141 Section 51 (xviii.) already gives the Federal Parliament power to make laws with 
respect to ‘Copyrights, patents of inventions and designs, and trade marks’. The purpose 
of the proposed alteration is to add the power to make laws, and hence to extend the same 
protection, with respect to the products of man’s ingenuity and inventive enterprise in 
other similar fields, linked together by the common notion of ‘intellectual activity’.

137 See JG Crawford, Revitalisation of Australian Shipping: An Overview, AGPS, Canberra, 1982, 42 for the 
years 1975-76 to 1979-80 and Year Book Australia 1983, AGPS, Canberra, 5-6, for the year 1980-81.

138 Civil Admiralty Jurisdiction (1986).
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Current position

10.142 When the Australian Constitution was drawn up and approved, it was readily 
accepted that the responsibility and the power of ensuring protection for authors, 
inventors, designers and others who, through the use of their intellectual and innovative 
skills, produced novel articles or procedures of value to the community, should pass to the 
Commonwealth, so that the necessary protection could be afforded not only on a national 
scale, but, as far as possible, internationally as well.

10.143 In the 87 years which have passed since Federation, the fruits of man’s inventive 
genius have multiplied in many directions, especially in the field of ideas, and it has been 
increasingly recognised that much of what has been produced in this way is just as worthy 
of protection as the books, music, drawing and other existing subjects of copyright, and 
the tools, machines, designs and methods already covered by patents; and that the 
originators are equally entitled to protect and market the output of their intellects and 
skills.

10.144 The concept of ‘intellectual property’ has now acquired international acceptance, 
notably in international conventions concerning both copyright and industrial property 
law, and in the United Nations specialized agencies established to promote and protect 
them, namely, the United Nations Educational Scientific and Cultural Organisation and 
the World Intellectual Property Organisation. As the Trade Committee noted,139 the reach 
of intellectual property law extends far beyond merely industrial or scientific 
developments and ‘encompasses many of the finest and most honourable human 
achievements.’ In the words of the French Civil Code it recognises ‘the right of an author 
to protect, profit from and enjoy a work, the product of the author’s labour and skill, 
regardless of its kind, form of expression or merit'. Strong doubts have arisen in Australia 
whether the existing words of section 51 (xviii.) are apt to cover many of the most modern 
forms of intellectual property such as broadcast material, industrial designs, plant 
breeding or traditional Aboriginal art.

Previous proposals for reform

10.145 Australian Constitutional Convention. The Melbourne (1975) session of the 
Convention made a recommendation that section 51 (xviii.) be expanded to ‘include 
modern developments in property rights over broadcast material, industrial designs, 
protection of services marks and rights of breeders of plants.140 This resolution was 
reaffirmed at the Hobart (1976) session of the Convention.141

Advisory Committees' recommendations

10.146 Two of the Advisory Committees examined this question of intellectual property, 
and received submissions from a number of interested parties. They reached broadly 
similar conclusions about the need to extend the current protection under the 
Constitution into new fields of intellectual endeavour, and their recommendations are 
accordingly in similar terms.

10.147 Distribution of Powers Committee. The Powers Committee recommended:
that the present sections of the Constitution concerning copyright, trade marks, patents and 
designs be altered to accommodate modern developments so as to cover all forms of 
intellectual property.142

139 Trade Report, 43.
140 ACC Proc, Melbourne 1975, 176.
141 ACC Proc, Hobart 1976, 208.
142 Powers Report, 163, para 14.13.
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10.148 There is, in fact, only one such section in the Constitution, namely, section 
51 (xviii.), and the above recommendation was not of course a precise formulation of the 
alteration to that section which would accord with the Committee’s purpose.

10.149 Several submissions were made to the Powers Committee, advocating an 
appropriate broadening of the wording of the section to cover modern developments. The 
federal Department of Industry, Technology and Commerce, the Australian Patent, 
Trade Marks and Designs Office and the Federal Attorney-General’s Department all 
supported such a change, as did the Citizens for Democracy143 and the South Australian 
Government.144

10.150 Trade and National Economic Management Committee. The Trade Committee 
recommended that section 51 (xviii.) be amended to read:

Copyrights, patents of inventions and designs, trade marks, and other like protection for 
products of intellectual activity in the industrial, scientific, literary and artistic fields.145

10.151 The Committee sought expert legal assistance in its consideration of this topic. It 
received a detailed opinion from Mallesons Stephen Jaques on ‘Modern developments in 
the law of copyright, patents of invention, designs and trade marks’.146 It concluded that 
the whole of the patents and design legislation could probably be validly supported under 
the existing section 51 (xviii.) but that doubts did pervade parts of the law with respect to 
copyright and trade marks and these could best be dispelled by an appropriate alteration 
of the Constitution. The Opinion made two alternative suggestions as to how this could 
most effectively be done, and the Advisory Committee chose the second, more general 
approach, which accordingly appeared as its recommendation.

Submissions

10.152 We received a number of submissions on this topic after the publication of the 
Advisory Committees’ Reports. All favoured an alteration to section 51 (xviii.) along the 
lines recommended by the two Advisory Committees, including the National Council of 
Women,147 R Chandler,148 DW Anderson,149 A Richardson,150 G Wilson,151 WHJ 
Phillips152 and M Carter.153

Reasons for recommendation

10.153 We agree with the strong and unanimous support in arguments and submissions 
made to both Advisory Committees and to the Commission direct, for an alteration to 
section 51 (xviii.) of the Constitution to bring it in line with modern developments in the 
field of industrial and intellectual property. We considered at some length the most 
suitable description of the ‘intellectual property’ to which the two Advisory Committees 
were desiring to extend protection. The expression ‘intellectual property’ has an accepted 
connotation in relevant international conventions, but we believe that it does not fully 
cover some products of intellectual activity which do not conveniently fall within the
143 id, 162, para 14.5-14.9.
144 id, 163, para 14.10.
145 Trade Report, 46.
146 Trade Report, Appendix VII, 275.
147 SI365, 1 April 1987.
148 S2881, 28 October 1987.
149 SI276, 20 March 1987.
150 S2915, 29 October 1987.
151 S2586, 12 November 1987.
152 S3031, 5 November 1987.
153 S3154, 17 November 1987.
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concept of‘property’, for example, confidential information, and ideas. Also we consider 
that the Commonwealth should be in a position to legislate to provide for protection of 
the products of intellectual activity which falls short of the grant of proprietary rights. 
Accordingly we have substantially adopted the recommendation of the Trade Committee 
with some slight alterations.

Family law 

Recommendations

10.154 We recommend that section 51 the Constitution be altered by omitting paragraph 
(xxii.) and substituting the following paragraphs so that the Federal Parliament has power 
to make laws with respect to:
(xxii.) Divorce and matrimonial causes:
(xxiiA.) Property and financial rights between persons who are or were living together as if

they were husband and wife:
(xxiiB.) Adoption, legitimacy and the determination of parentage:
(xxiiC.)

(xxiiD.)

Custody and guardianship of children, and parental rights, but not so as to affect 
State protection of children:
Maintenance of children:

Introduction

10.155 It should be noted at the outset that there is no clearly defined self-contained area 
of law which can be labelled ‘family law’. Some matters would, on any view, fall within 
the ambit of the expression, for example, laws concerning marriage, divorce and the rights 
and responsibilities of parents towards their children. The inclusion of other matters such 
as parentage, adoption or the rights and responsibilities of unmarried couples towards 
each other, may be the subject of argument. In addition, given that the family is the basic 
social and economic unit in our society, many other areas of law impinge upon, and 
sometimes collide with, ‘family law’. These include property, inheritance and social 
security law. Our task is to examine those matters which fall within the general expression 
‘family law’ or, arguably, could do so, and to determine whether the present distribution 
of legislative power in relation to them is satisfactory.

Current position

10.156 Legislative powers. The most important and direct powers of the Federal 
Parliament over family law are its powers under paragraphs (xxi.) and (xxii.) to make 
laws with respect to:

(a) ‘Marriage:’ (the ‘marriage power’); and
(b) ‘Divorce and matrimonial causes; and in relation thereto, parental rights, 

and the custody and guardianship of infants:’ (the ‘matrimonial causes 
power’).

10.157 Other powers of the Federal Parliament which could be used to make laws 
relevant to the area include the taxation power (section 51 (ii.)), the social services power 
(section 51(xxiiiA.)) and the external affairs power (section 51(xxix.)). The external affairs 
power has, for example, enabled the Federal Parliament to include in the Family Law Act 
1975 (Cth) provisions dealing with the abduction of children from Australia, and would 
empower it to give effect to the terms of any relevant international treaty or agreement, 
such as the forthcoming United Nations Convention on the Rights of the Child.154
154 DCI/UNICEF Briefing kit : the future United Nations Convention on the Rights of the Child (1987).
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10.158 Exercise of the powers. In empowering the Federal Parliament to pass laws with 
respect to marriage and divorce, the Framers of the Constitution were conscious of the 
desirability of securing uniform marriage and divorce laws throughout the 
Commonwealth.155 The Federal Parliament did not, however, exercise its power to pass a 
uniform divorce law for all Australians until the enactment of the Matrimonial Causes Act 
1959. Similarly, uniform legislation dealing with the formalities of the creation of a valid 
marriage was not passed until the enactment of the Marriage Act 1961. Prior to the 
passage of these laws, marriage and divorce were, for the most part, covered by State laws. 
The Federal Acts did not make any fundamental changes to them. Further, the 
Matrimonial Causes Act 1959 was passed in reliance on the matrimonial causes power 
and, therefore, did not cover proceedings relating to property or the custody, 
maintenance etc of children of a marriage, except in connection with divorce (or other 
proceedings for ‘principal relief, for example, nullity). This meant that parental rights 
and responsibilities and disputes over such matters as the custody of children were 
covered by State laws, unless divorce proceedings had been instituted. In addition, 
federal jurisdiction was conferred on State courts for the purpose of administering the 
new federal laws. State courts therefore continued to decide matters relating to marriage 
and divorce.

10.159 This situation changed in 1975 with the enactment of the Family Law Act 1975 
(Cth) which established a new specialist federal court, the Family Court of Australia, and, 
for the first time, created a ‘family law regime’ which depended, to an important extent, 
on the marriage power. The Act, inter alia, gave spouses equal rights and responsibilities 
towards each other and their children, placed a new emphasis on counselling and 
conciliation in family law proceedings (including provision for the appointment of 
counsellors and welfare officers as officers of the Court), introduced a single ‘no fault’ 
ground for divorce based on marriage breakdown and continued the principle contained 
in the Matrimonial Causes Act 1959 and State legislation, that the welfare of the child 
should be the most important consideration in custody and guardianship proceedings.

10.160 The Act also enabled a State to set up its own Family Court, with funds for its 
establishment and administration provided by the Commonwealth. This option was only 
taken up by Western Australia.156 The Family Court of Western Australia is invested with 
federal jurisdiction under both the Family Law Act and the Marriage Act. It can also hear 
proceedings under State law concerning matters such as adoption and the custody etc of 
children not covered by the Family Law Act. Appeals from a decision by that Court in the 
exercise of its federal jurisdiction are heard by the Full Court of the Family Court of 
Australia.

10.161 Scope of the marriage and matrimonial causes powers. The scope of the marriage 
power has received considerable judicial attention since the Family Law Act came into 
operation in 1976.157 It has been established that, broadly speaking, the power extends to 
the definition of the rights and obligations of parties to a marriage, arising out of or in 
consequence of the marriage, and the enforcement of those rights both inter se and, in
155 See Quick and Garran, 608-11.
156 According to evidence given to the Joint Select Committee on the Family Law Act, the States were offered 

the option of a State Court in late 1975, early 1976 and again in late 1976. No other State accepted. (Family 
Law in Australia: Report of the Joint Select Committee on the Family Law Act, 1980, 12.) The Queensland 
Government has since made a number of requests for a State Family Court but has not obtained the 
agreement of the Commonwealth: Queensland Government S3172, 16 December 1987.

157 It was, however, first considered in Attorney-General (Vic) v Commonwealth (Marriage Act Case)( 1962) 107 
CLR 529 which established that the power extended to providing for the legitimation of a child by the 
subsequent marriage of the child’s parents. It was not limited to prescribing the form and requisites of a 
valid marriage.
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some instances, against third parties.158 This means that the Federal Parliament can, inter 
alia, deal with the custody, guardianship and maintenance of children of a marriage and 
property proceedings between spouses arising out of the marital relationship, 
independently of divorce proceedings.

10.162 The matrimonial causes power enables the Parliament to pass laws about divorce 
and its consequences for the children, property and maintenance of the former spouses.159

10.163 Although the Parliament can define and enforce the rights and duties of spouses 
relating to the custody, guardianship and maintenance of ‘children of the marriage’, that 
term has been narrowly defined by the High Court to exclude, for the most part, all but 
natural or adopted children of both parties to the marriage. Step-children and foster 
children are excluded, even if they live in the household as part of the family unit.160 161 This 
has meant that disputes over children in the one family have had to be determined in 
parallel proceedings in two courts under different laws — the Family Court for the 
children of both spouses (under the Family Law Act) and a State Court for the step
children (under State law).

10.164 Federal power over the custody etc of children of a marriage is also limited to a 
certain extent by the operation of State child welfare laws. In The Queen v Lambert; Ex 
parte Plummer461 the High Court held, by a majority of 4 to 3, that an amendment to 
section 10 of the Family Law Act which had purported to give the Family Court (and other 
courts having jurisdiction under the Act) power to make orders which would prevail 
against wardship and similar orders of a State Court, was invalid. It is not settled, 
however, whether federal power extends to empowering the Family Court to override an 
order made under a State child welfare law if the latter does not go so far as to make a 
child a ward of the State or to place the child under the guardianship or care and control 
of a State authority — for example, an order placing the child under the care and control 
of one parent or a relative. Prior to recent amendments to the Family Law Act, the Family 
Court took the view that it could do so.162

10.165 Federal power in this area is also limited when property disputes between the 
spouses also involve third parties, for example, when the property is held by family 
companies or trusts, or when creditors seek to enforce debts against the property of the 
spouses.163 In the Ascot Investments Case, the High Court held that the Family Court was 
not empowered to order a family company (in which the husband was the controlling 
member, along with 4 members of his family) to transfer the husband’s shares to his wife. 
It said that the Family Court could not override a legal right enjoyed by the other 
company directors who, under the articles of association, were empowered to refuse to 
register a transfer of shares. The High Court suggested, however, that there might be 
exceptional circumstances in which a company could be subjected to a Family Court 
order, namely, ‘in the case of shams, and companies that are mere puppets of a party to

158 See eg Russell v Russell(1976) 134 CLR 495; Dowal v Murray (1978) 143 CLR 410; The Queen v Lambert; 
Ex parte Plummer (1980) 146 CLR 447.

159 An attempt to define 'matrimonial causes’ narrowly so as to exclude a general power to make property 
settlements in relation to divorce, was rejected by the High Court in Lansell v Lansell( 1964) 110 CLR 353.

160 See In the Marriage of Cormick( 1984) 156 CLR 170; The Queen v Cook; Ex parte C( 1985) 156 CLR 249; Re 
F; Ex parte F(1986) 161 CLR 376. These cases had the effect of negating the validity of provisions which 
had been included in the Matrimonial Causes Act 1959 (Cth) without being challenged during the life of 
that Act. They are discussed in the Powers Report, 43-4, para 4.10-4.16.

161 (1980) 146 CLR 447.
162 See Marriage of Sargent (1986) 10 Fam LR 867. The question is an academic one for the moment because 

the Family Law Amendment Act 1987 completely removed the powers of the Family Court to affect any 
orders made under State child welfare laws: Family Law Act section 60H.

163 Ascot Investments Pty Ltd v Harper (1981) 148 CLR 337; The Queen v Ross-Jones; Ex parte Green (1985) 
156 CLR 185.
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the marriage .. .’.164 As the Powers Committee observed,165 it is not entirely clear to what 
extent these limitations are based upon or derived from a lack of constitutional power as 
distinct from a lack of statutory power and a lack of statutory jurisdiction to deal with 
rights under State law, which could otherwise be part of the Family Court’s accrued 
jurisdiction.

10.166 It is clear from the limitations discussed above that the marriage and matrimonial 
causes powers do not give the Federal Parliament a comprehensive power over family law 
in Australia, even on a narrow interpretation of what is encompassed by that term.

10.167 In addition, these powers relate only to families formed on the basis of marriage. 
They do not empower the Federal Parliament to regulate the custody, guardianship or 
maintenance of ex-nuptial children, to define the rights and duties of persons living 
together in a ‘de facto relationship’,166 167 nor to deal with the financial and other 
consequences of the breakdown of such a relationship.

10.168 Further, there are a number of areas over which the Commonwealth has no 
general legislative power but which could form part of a national system of family law. 
These include ‘child welfare’ (discussed above) and parentage (including adoption), 
legitimacy and family inheritance which are discussed below.

10.169 Parentage and legitimacy. The Federal Parliament has no general or express power 
to provide for the determination of who is a child’s biological father or mother (by means 
of presumptions, blood tests and so forth). Nor does it have a general power to determine 
who will be recognised or treated as a child’s mother or father where this involves 
someone other than the biological parent — for example, as a consequence of adoption or 
an artificial conception procedure using donor gametes. Similarly, the Federal Parliament 
has no general power with respect to a child’s status as legitimate or illegitimate.

10.170 The Parliament may make laws on these subjects only in relation to a subject over 
which it already has power. For example, prior to the 1987 amendments to the Family 
Law Act,161 the marriage power was relied on to support provisions in that Act dealing 
with paternity, including the paternity of a child born to a married woman as a result of 
‘an artificial conception procedure’, such as artificial insemination by donor (AID).168 
Following the reference of power to the Commonwealth over the custody, guardianship 
and maintenance of, and access to, children,169 the parentage provisions in the Act have 
been amended and extended to cover all children in the referring States. These provisions, 
however, cannot determine, or provide for the determination of, a child’s paternity (or 
maternity) conclusively for all purposes; they can do so only in relation to custody, 
guardianship, access or maintenance. If, for example, the question of paternity arose in 
relation to inheritance, a State matter, it would have to be determined in accordance with 
State law. Further, provisions in the Family Law Act concerning parentage will, in the 
non-referring States, only be valid to the extent that they can be supported by the 
marriage or matrimonial causes powers.

164 (1981) 148 CLR 337, 355 (Gibbs J).
165 Powers Report, 50, para 4.35.
166 We have adopted the term used by the New South Wales Law Reform Commission in its Report on De 

Facto Relationships, 1983. That Commission used the term to mean the relationship between ‘a man and a 
woman who, although not legally married to each other, live together as husband and wife on a bona fide 
domestic basis.’ See their Report at 22-3 for a discussion of the terminology.

167 These amendments, inter alia, implemented a reference of legislative power from four States: see below 
para 10.176-10.177.

168 By section 5 A the child was deemed to be the husband’s child and was therefore ‘a child of the marriage’ 
even though the husband was not the biological father.

169 See below, para 10.175-10.178, 10.203-10.206.
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10.171 Adoption is another subject over which the Commonwealth has some power, but 
no comprehensive or express power. The adoption of children from other countries could 
almost certainly be regulated by the Commonwealth under its external affairs power 
(although this has never been tested). Even in the absence of an international treaty or 
agreement which created obligations in relation to inter-country adoptions, it is likely that 
the subject would be seen as giving rise to an ‘external affair’ in its own right since it may 
be seen as involving ‘a relationship with other countries or with persons or things outside 
Australia’.170 It is accepted that the external affairs power is not limited to the 
implementation of treaties or other international agreements and adoptions of this kind 
are likely to involve dealings with the governments of the affected countries, as well as 
with persons in those countries. In addition, it is recognised that laws may be made with 
regard to the guardianship of immigrant children under the migration power (section 
51 (xxvii.)) which suggests that the Commonwealth may be able to place some possible 
reliance on this power as well.171

10.172 It has also been suggested that the marriage power could be relied upon to 
empower the Family Court to make an adoption order in certain circumstances,172 but it is 
doubtful whether this view would be upheld by a majority of the High Court at the 
present time. To date, the whole field of adoption has been left to the States.

10.173 Family inheritance. Although the Federal Parliament has no direct power over 
succession to property on death, the High Court has upheld provisions of the Family Law 
Act which provide that, where a party to property proceedings under the Act dies before 
the proceedings are completed, the proceedings may be continued by or against the legal 
personal representative of the deceased party.173 Such provisions affect the operation of 
the law of the States in relation to succession.

10.174 There is also potential for overlap between the Family Law Act and State family 
provision or testator’s family maintenance legislation in that a divorced spouse who has 
received a property order under the Family Law Act may, in some circumstances, also 
apply under family provision law on the death of her or his former spouse. The Family 
Court cannot exclude the possibility of such future claims,174 notwithstanding the policy 
of the Family Law Act to achieve, as far as practicable, a clean break between the 
parties.175

10.175 Recent developments. Paragraph (xxxvii.) of section 51 of the Constitution 
empowers the Federal Parliament to make laws with respect to:

Matters referred to the Parliament of the Commonwealth by the Parliament or Parliaments 
of any State or States, but so that the law shall extend only to States by whose Parliaments 
the matter is referred, or which afterwards adopt the law.

10.176 The Powers Committee, which dealt with family law in Chapter 4 of its Report, 
noted that four States (New South Wales, Victoria, South Australia and Tasmania) had
170 See eg Commonwealth v Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1, 99 (Gibbs CJ).
171 See The Queen v Director-General of Social Welfare (Vic); Ex parte Henry (1975) 133 CLR 369.
172 See the remarks of Deane J in Re LSH; Ex parte RTF (\987) 75 ALR 469, 485-6.
173 Fisher v Fisher (1986) 161 CLR 438. Comments of some judges suggest that the marriage power could 

support legislation providing for the continuation of proceedings after the death of both parties to the 
marriage (Brennan and Dawson JJ at 458, 462) or even the institution of proceedings after the death of 
both parties by persons standing in the place of or claiming through each of them (see Mason and Deane JJ 
at 454).

174 Smith v Smith (1986) 161 CLR 217.
175 Family Law Act 1975, section 81.
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passed or, in the case of Tasmania, intended to pass, legislation referring to the 
Commonwealth legislative power over the following matters, to the extent to which they 
are not otherwise included in federal legislative power:

(a) the maintenance of children and the payment of expenses in relation to 
children or child bearing; and

(b) the custody and guardianship of, and access to, children.

The State Acts176 specifically exclude from the reference of power those children who are 
under the custody, guardianship, care or control of State authorities or persons under 
State child welfare legislation, and, with the exception of the Victorian Act, the matter of 
the adoption of children.

10.177 Since publication of the Committee’s Report, the Commonwealth has acted, 
pursuant to section 51(xxxvii.), to implement the reference of powers from the four States. 
The main effect of the Family Law Amendment Act 1987, which came into force on 1 April 
1988, is to expand the operation of the Family Law Act to cover the custody, guardianship 
and maintenance of, and access to, all children in the referring States, not merely children 
of a marriage. No distinction is drawn between children of a marriage and other children 
in relation to these matters. The operation of the Family Law Act in Queensland and 
Western Australia, which did not join the other States in the referral of power, remains 
limited, in respect to the above matters, to children of a marriage.

10.178 The State Acts provide for the termination of the reference at any time by 
proclamation of the ‘Governor’177 or ‘Governor in Council’.178

10.179 A second development which may have a significant effect on family law is the 
passage by the Federal Parliament of the Jurisdiction of Courts (Cross-vesting) Act 1987 
and of complementary legislation by the States and the Northern Territory. Broadly 
speaking, when the legislation comes into operation, the Family Court (and the Federal 
Court) will acquire the jurisdiction of the State and Territory Supreme Courts and vice 
versa.179 The primary objective of the new scheme, as set out in the explanatory 
memorandum, is to overcome the inconvenience and unnecessary expense that ‘litigants 
have occasionally experienced’ as a result of:

(a) uncertainties as to the jurisdictional limits of federal, State and Territory 
courts, particularly in the areas of trade practices and family law; and

(b) the lack of power in these courts to ensure that proceedings which are 
instituted in different courts, but which ought to be tried together, are tried 
in the one court.180

This will be referred to again below.

Issues

10.180 The Powers Committee identified the following substantive issues:181
(a) Should the existing division of family law powers between the 

Commonwealth and the States remain as it is?
176 Commonwealth Powers (Family Law — Children) Act 1986 (NSW) (Vic); Commonwealth Powers (Family 

Law) Act 1986 (SA) (Tas).
177 NSW, section 4; SA, section 4; Tas, section 3(4).
178 Vic, section 4.
179 See Chapter 6, para 6.12, 6.30-6.32.
180 Jurisdiction of Courts (Cross-vesting) Bill 1987 : Explanatory Memorandum, 2.
181 Powers Report, 39-40, para 4.1.
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(b) If not, should Commonwealth power be extended to cover any or all of the 
following:
— custody and guardianship of all children
— maintenance of all children
— adoption
— parentage and/or legal status of all children
— property and financial disputes between de facto couples
— family inheritance
— family property involving third parties.

(c) Is a comprehensive national system of family law desirable, so that the 
Commonwealth should be given an all-embracing power with respect to 
‘families’?

Previous proposals for reform

10.181 Recommendations have been made over a number of years to increase federal 
powers in the family law area either by means of an amendment to the Constitution or by 
a reference of power by the State to the Commonwealth.

10.182 Australian Constitutional Convention. The Melbourne (1975) and Hobart (1976) 
sessions of the Australian Constitutional Convention recommended that the States should 
refer to the Commonwealth legislative power over:

(a) Illegitimacy — including family inheritance as it affects children who are 
legitimised by Commonwealth legislation (so as to achieve uniformity in law 
as between legitimate and illegitimate children).

(b) Adoption.
(c) Maintenance (other than in divorce proceedings).182

10.183 On 25 March 1977, the Standing Committee of Attorneys-General (SCAG) 
appointed a Committee to examine, inter alia, the implementation of the resolution of the 
Convention. The following year it announced that it had considered the form of a Bill to 
refer legislative power to the Commonwealth so that the Family Law Act could be 
amended to cover:

(i) the custody, guardianship and maintenance of ex-nuptial children and 
legitimate children of previous marriages; and

(ii) pre-divorce property disputes between spouses.183

10.184 Joint Select Committee on the Family Law Act. In 1980, the Federal Parliament’s 
Joint Select Committee on the Family Law Act recommended, among other things, that 
the States should, as a matter of urgency, refer power to the Commonwealth over ‘the 
outstanding areas of children and property’.184

10.185 Notwithstanding the Joint Select Committee’s opinion that the matter was urgent, 
negotiations between the Commonwealth and the States continued for more than six 
years until, as discussed above, agreement was finally reached with four States in 1986.
182 ACC Proc, Melbourne 1975, 172; ACC Proc, Hobart 1976, 203-4.
183 Since that time, the Commonwealth’s power to deal with property rights arising out of the marital 

relationship, independently of divorce proceedings, has been upheld by the High Court: Fisher v Fisher 
(1986) 161 CLR 438.

184 Family Law in Australia: Report of the Joint Select Committee on the Family Law Act (1980) ix.
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10.186 Senate Standing Committee on Constitutional and Legal Affairs. In 1985, the Senate 
Standing Committee on Constitutional and Legal Affairs, in its report, IVFSS and the 
Status of Children, recommended that The Commonwealth should seek to obtain from 
the States the power to enact legislation to deal with all issues of the status of children in 
law’.185 186 This matter was not one of those referred to the Commonwealth in 1987.

Advisory Committee's recommendations

10.187 The Powers Committee made the following recommendations:
1. The existing division of family law powers between the Commonwealth and the 

States should be changed.
2. The changes should result in the Commonwealth power being extended to cover:

(a) the custody and guardianship of all children (but without affecting the 
continued exercise of State authority over child welfare);

(b) the maintenance of all children;
(c) adoption;
(d) the determination of parentage and the legal status of all children; and
(e) property and financial disputes between parties to a de facto marriage. 
These additional powers should be concurrent.

3. The changes recommended should preferably be achieved by constitutional 
amendment but it is acknowledged that a referral of powers remains an alternative 
means of achieving the same objective if all States are prepared to refer the 
necessary powers.

4. It is not feasible to seek an extension of Commonwealth power to enable the 
national Parliament to legislate with respect to
(a) ‘families’or‘family law’;
(b) family inheritance; and
(c) family property owned or held by third parties.187

10.188 The Advisory Committee emphasised that it had not attempted to draft the 
provisions which would be needed to give effect to its recommendations. It was, ‘largely 
... content to indicate, with as great precision as possible, the scope and coverage of any 
change recommended . . .\188

10.189 For reasons which will be discussed below, we agree with the substance of all the 
Advisory Committee’s recommendations concerning family law.

Submissions

10.190 The Powers Committee reported that:
the acknowledged need for reform in the distribution of family law powers was virtually 
unquestioned by the persons and bodies who supplied the Committee with submissions. 
The only difference of view to emerge from the responses of the public, as indeed was the 
case between the members of the Committee itself, centres on the kind and the extent of the 
reforms which should be adopted to resolve the present difficulties.189

185 in vitro fertilisation.
186 Report, xv, 64-65. Note, the Committee defined ‘status’ as referring to, ‘the question who in law are the 

mother and father of a child and the related question whether or not the child is a child of a marriage.’ (at
9).

187 Powers Report, xix-xx.
188 id, xvii, para 18.
189 id, 53-4, para 4.47.
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10.191 Overwhelming support was expressed in submissions to the Advisory Committee 
for the extension of federal power to cover the custody, guardianship and maintenance of 
all children, not merely children of a marriage.190 This was also the case with additional 
submissions received by the Commission (after the closing date for submissions to the 
Advisory Committee).191 The Tasmanian Government, however, submitted that, in view 
of the reference of powers over these matters and the forthcoming implementation of the 
cross-vesting scheme, there was no present need for constitutional amendment.192 One 
additional submission received by the Commission opposed the Federal Parliament 
having such power. The Queensland Government opposed any alteration to the present 
distribution of constitutional power in the general area of family law.193

10.192 The Advisory Committee reported that its recommendation to provide for federal 
power over adoption was also supported by an overwhelming number of submissions. Of 
the additional submissions received which specifically mentioned this subject, the Law 
Society of New South Wales194 supported the extension of federal power and the Catholic 
Women’s League of Tasmania submitted that:

Adoption laws should be uniform throughout the country, but after consultation between
States, it should be upheld by Commonwealth law.195

10.193 With respect to parentage and the status of children, the Advisory Committee 
reported that most persons and bodies providing submissions considered that this subject 
should fall within federal power. This was specifically referred to by three additional 
submissions, each of which supported the Committee’s recommendations.196

10.194 Of the submissions received by the Advisory Committee, the great majority also 
supported extension of federal legislative power to cover property and financial disputes 
between persons in de facto relationships. Only two additional submissions specifically 
referred to this matter — DW Anderson submitted that relations between de facto couples 
and homosexual couples should fall within federal power; the Law Society of New South 
Wales, on the other hand, considered it an inappropriate area for federal involvement.

10.195 No additional submissions were received on whether the Commonwealth should 
have legislative power with respect to family inheritance or family property transactions 
involving third parties. The Advisory Committee reported ‘significant support’ for the 
extension of federal power over the former and noted suggestions by the Family Law 
Council and Family Court of Australia in relation to the latter.197
190 Submissions listed by the Committee included those from the Australian Institute of Family Studies S830, 

19 January 1987, Government of South Australia S3205, 4 October 1987, the Family Law Council S3088, 
17 November 1987, Family Court of Australia S249, 5 September 1986, Citizens for Democracy S2231, 28 
May 1987, Professor A Dickey S3703, 10 October 1986, Professor HA Finlay S3680, 23 September 1986, P 
Waters and D Shiff S3741, 18 November 1986, S Castell-McGregor S3697, 8 October 1986. One submission 
was listed as opposing any increase in federal power in the general area of family law: the Country 
Women’s Association of Australia S936, 1 December 1986.

191 For example, Law Society of New South Wales SI370, 11 February 1987; DW Anderson SI276, 18 March 
1987; Australian Humanists S1985, April 1987; NF Hayes S1455, received 8 April 1987.

192 S1452, 7 April 1987.
193 S3172, 16 December 1987.
194 SI370, 11 February 1987.
195 S3287, 16 February 1988.
196 Law Society of New South Wales S1370, 11 February 1987; Australian Humanists S1985, April 1987; 

National Council of Women of Queensland in association with Women Lawyers’ Association of 
Queensland SI365/6, received 1 April 1987.

197 Powers Report, 62-3.
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10.196 A number of additional submissions supported the conferral on the Federal 
Parliament of a comprehensive power over family law. The National Council of Women 
of Queensland, for example, submitted that ‘what is required for the protection of the 
interests of all children is a truly national system of family law. Mere tinkering of 
jurisdiction will not [achieve] that aim. What is required is uniformity in the substance of 
the applicable law.’198 The Australian Humanists submitted that the Commonwealth 
should have ‘an all-embracing power with respect to families’.199 On the other hand, both 
the Tasmanian Government and the Law Society of New South Wales specifically 
rejected this idea, the former because it would be ‘dangerous in the extreme’, the latter 
principally because ‘no satisfactory definition is available as to what is meant by “family”’ 
and because it did not think that the Commonwealth should be involved in property 
disputes between unmarried persons.

10.197 The Family Law Council made a second submission in which it reiterated its 
support for a federal legislative power with respect to family relationships. The Council 
also expressed its disappointment that the Advisory Committee had not seen fit to 
recommend a concurrent federal power with respect to testator’s family maintenance or 
with respect to the custody etc of children, unqualified by any reference to the child 
welfare powers of the States.

10.198 As noted above, the Queensland Government opposed any alteration to the 
present distribution of constitutional power. In its view, ‘the present unsatisfactory state 
of affairs in the family law area has its root cause not in a constitutional division of 
powers, but from the enactment of the Family Law Act 1975 which vested the Family 
Court with exclusive jurisdiction’. The Queensland Government expressed support for 
the establishment of State Family Courts on the model of that of Western Australia and 
rejected the Committee’s argument that uniformity of law is desirable over the subjects 
the Committee recommended should be brought within federal legislative competence. In 
relation to the latter, it said:

Apart from marriage and divorce, why should all laws in the family area be uniform? In a 
federal polity, it is recognised that laws often differ in jurisdictions because of the different 
needs and aspirations of the constituent parts of the federal polity. Lack of uniformity is 
rarely of itself a sufficient reason to centralise more power in the Federal Government.200

Reasons for recommendations

10.199 General. We have adopted the substance of all the recommendations of the 
Advisory Committee on the Distribution of Powers concerning family law and we agree 
generally with the reasoning on which the recommendations are based.

10.200 As the Committee observed in its Report, there have been tremendous social 
changes since the enactment of the Constitution in 1900, particularly in recent years. The 
Institute of Family Studies provided an interesting and helpful submission in this 
regard.201 We are indebted to it for the following information.
198 S1365, 1 April 1987.
199 S1985, April 1987; other additional submissions which supported the conferral of a comprehensive family 

law power on the Commonwealth were received from: DW Anderson, SI276, 18 March 1987; B Joyce 
S2553, 13 November 1987; R Wallace, S1968, April 1987. Those listed by the Advisory Committee as 
supporting this view were: Family Court of Australia S249, 5 September 1986; Family Law Council S3088, 
17 November 1987; Australian Institute of Family Studies S830, 19 January 1987 and Citizens for 
Democracy S3270, 16 October 1987; Contra: Prof A Dickey S3703, 10 October 1986; P Waters and D Shiff 
S3741, 18 November 1986; CWA S3090, 20 November 1987.

200 S3172, 16 December 1987.
201 S830, 19 January 1987.
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(1) While the marriage rate at the turn of the century and for several decades 
thereafter was actually lower than in recent years (approximately 75% of 
women were married compared with 95% in the early 1970s), the unmarried 
tended to live with married members of their family rather than as 
independent individuals or in de facto relationships.

(2) Step-families were fairly common as men whose wives died in child birth 
remarried, and the second wife would raise her step-children together with 
her own. This contrasts with the position today in which the most common 
catalyst for the creation of step-families is divorce and remarriage (or entry 
into a de facto relationship). The other natural parent is still alive and 
frequently maintains a close and continuing relationship with the child or 
children concerned.

(3) In 1901, 398 marriages were dissolved by divorce or were the subject of 
nullity or judicial separation orders (.6 divorces per 1,000 married women) 
compared to 39,800 divorces in 1985, involving nearly 47,000 children (13.2 
divorces per 1,000 married women).

(4) It is estimated that children in Australia currently have an 18% chance of 
their parents divorcing before they reach the median age of 16 years.

(5) The median duration of marriages ending in divorce is 10.5 years, which 
means that many of those divorcing will not only remarry (or repartner 
without marrying) but will also have additional children.

(6) The rate of ex-nuptial births has risen significantly in recent years (from 4% 
in 1955 to 16% in 1985), as has the incidence of couples living together 
without being married to each other.202

10.201 The Institute of Family Studies indicated that it had included this information in 
its submission in order to

point out the very many instances in which family constellations which would have been 
regarded as aberrant and unorthodox at the turn of the century are more acceptable and 
frequently found in today’s pluralist society. There is no reason to believe that the trend 
towards a variety of family types will lose momentum in the years ahead. In fact, it is highly 
likely that it will continue and may even be accentuated.203

10.202 It is clear that the Federal Parliament’s marriage and matrimonial causes powers 
are quite inadequate to support a legislative framework which takes into account the 
realities of modern Australian families. Although this situation would have been 
alleviated to some extent if the High Court had adopted a broader approach to its 
interpretation of the marriage power, a significant number of families would have 
remained beyond its scope.

10.203 Custody, guardianship and maintenance of children. The Advisory Committee 
identified a number of problems created by the division between the States and the 
Commonwealth of family law powers relating to children. First, it appears unjust to treat 
children differently on the basis of whether or not their parents are married to each other. 
Secondly, the fact that State laws dealing with child custody, guardianship and 
maintenance differ, in some cases, not only from the Family Law Act but among 
themselves, creates conflicts of law problems, administrative difficulties and uncertainties 
as to parental rights and responsibilities. Thirdly, ex-nuptial children and their families 
may be disadvantaged by not having access to a specialist ‘family’ court with its own
202 The 1986 census which, for the first time, sought information about the incidence of de facto relationships, 

recorded that 6.2% of couples indicated that they were living in such a relationship. See also NSW Law 
Reform Commission Report on De facto Relationships (1983) 41 2.

203 S830, 19 January 1987.
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conciliation and counselling facilities. Fourthly, the Commonwealth’s limited power in 
relation to families in which the partners are married, but which include children from 
previous marriages or relationships, has caused confusion about parental rights and 
responsibilities, arid jurisdictional disputes between the Family Court and State Supreme 
Courts, and has resulted in some disputes over children in the same family being decided 
by two different courts under different laws.

10.204 The widespread acceptance of the seriousness of these problems is illustrated by 
the willingness of four States to refer their powers in this area to the Commonwealth. The 
implementation of the reference has, to a large extent, overcome the problems described 
above. However, the fact that neither Western Australia nor Queensland joined in the 
reference means that the problems, at least to the extent that they are not merely 
jurisdictional, are still present in relation to families living in those States. In other words, 
different laws still apply to ex-nuptial children and their parents in Australia, depending 
on where they live. For example, in all States other than Western Australia and 
Queensland both parents are the guardians and have joint custody of their children, 
whether they are nuptial or ex-nuptial, unless the Court orders otherwise.204 In Western 
Australia, the mother alone has automatic custody and guardianship rights in relation to 
an ex-nuptial child.205 In Queensland the matter is not expressly covered by statute and 
the position is unclear. Ex-nuptial children in Queensland and Western Australia are also 
the only children in the country, apart from State wards, who are not covered 
automatically by the new national child support scheme.

10.205 We think that national laws covering the custody, guardianship and maintenance 
of all children are required, primarily in the interests of equity, but also, given the 
mobility of the Australian population, in the interests of convenience and rationality. 
Given that the reference of powers is incomplete and may, in any event, be terminated by 
a State at any time, this can only be achieved by constitutional amendment. We 
recommend, therefore, that with one qualification (discussed below) the Federal 
Parliament should be given legislative power with respect to the custody and 
guardianship of children and parental rights.206

10.206 As noted above, the referring States specifically excluded from the reference of 
powers those children who are under the custody, guardianship, care or control of a State 
authority or a person under child welfare legislation. The New South Wales 
Commonwealth Powers (Family Law — Children) Act 1986, for example, excluded:

3.(2).. . the matter of the taking, or the making of provision for or in relation to authorising 
the taking, of action that would prevent or interfere with —

(a) a Minister of the Crown, an officer of the State, an officer of an adoption 
agency approved under a law of the State, or any other person or body, 
having or acquiring the custody, guardianship, care or control of children 
under a provision of an Act specified in Schedule 1;

(b) the maintenance of, or the payment of expenses in relation to, children who 
are in such custody, guardianship, care or control;

(c) the jurisdiction of the Supreme Court to make orders in respect of children 
who are in such custody, guardianship, care or control; or

(d) the jurisdiction of a court of the State, under a provision of an Act specified 
in Schedule 1, to make orders, or take any other action, in respect of —

204 Family Law Act, section 63F.
205 Family Court Act 1975 (WA), section 35.
206 The term ‘parental rights’ probably does not add anything to a custody and guardianship power but, in that 

it is included in present section 51(xxii.), we are loath to exclude it. We do not, however, think it is 
necessary to give the Parliament a specific power over ‘access to children’ because laws with respect to this 
subject would be supported by the power we recommend.
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(i) the custody, guardianship, care or control of children; or
(ii) access to children or the supervision of children.

The Victorian, South Australian and Tasmanian provisions are in similar terms.

10.207 The Advisory Committee made its recommendation that federal legislative power 
should be extended to cover ‘the custody and guardianship of all children’ subject to the 
qualification that this should not affect ‘the continued exercise of State authority over 
child welfare.’ The Committee had regard to the argument that it is inappropriate to limit 
constitutional provisions which define a legislative power in such a way as to make them 
too detailed, since a Constitution should have a broad and dynamic character. It was 
more persuaded, however, by the following considerations:

• the inclusion of the qualification will assist in ensuring the support of the States, at 
least in regard to those who have expressed a willingness to refer power to the 
Commonwealth;

• the Commonwealth lacks the necessary administrative resources and experience to 
perform the role presently performed by the States;207

• the exercise of the welfare and protection jurisdiction is an aspect of “public law” 
where it is thought necessary for the state to be able to intervene in the personal 
affairs of ordinary individuals; the case for transferring powers to the 
Commonwealth only goes so far as to support the transfer of “private law” functions 
in order to make the exercise of the present Commonwealth “private law” functions 
(in intra-family disputes) more effective and fairer.208

10.208 In general terms, we agree with the reasons given by the Advisory Committee. We 
do not think that there are any compelling reasons to give the Commonwealth a power 
which would enable it to make laws with respect to the protection of children. This is not 
to say that it would be inappropriate for a central government to have such power. In 
Australia, however, it does not have the power, and we are not convinced that change is 
necessary or desirable. In a federal system, the dividing line between the legislative 
powers of the component parts must be drawn somewhere. Although it is true that the 
‘welfare of the child’ is the paramount consideration in both the federal family law sphere 
and the State child protection sphere, the public/private distinction drawn by the 
Committee provides a rational basis for the division of legislative power in this instance.

10.209 The family law system establishes rights and duties as between members of the 
family and provides for the adjudication of disputes between the spouses (or other 
individuals) when the family breaks down. By contrast, the function of the child welfare 
system is to protect children found to be in need of care. It is an interventionist system 
and its courts have an investigative rather than an adjudicative role. Obviously the two 
systems intersect, but, because of the different focus, not necessarily in a way detrimental 
to children. Problems which have been experienced in the past caused by conflicting 
orders made by State courts and the Family Court in relation to the same child should, as 
a result of recent legislative changes, no longer arise. Since 1 April 1988, the Family Court 
is no longer able to make orders overriding or affecting orders made or action taken under 
State child welfare legislation.209

10.210 In our view, however, the qualifications placed by the States on the powers 
referred to the Commonwealth and the amendments made to the Family Law Act in 
response are too restrictive in that they prevent the Family Court from making a
207 The Committee noted, however, the argument that lack of resources would be a matter for the 

Commonwealth to consider when it decided whether to exercise any such new power.
208 Powers Report, 55-6, para 4.55.
209 Family Law Act 1975, section 60H.
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maintenance order in relation to a child who is under the custody or supervision of any 
person in accordance with an order made under a child welfare law. We can think of no 
rational reason for this. How could State action to protect a child be hindered by the 
making of a child maintenance order by the Family Court? We agree with the Advisory 
Committee that the Federal Parliament should be given unqualified legislative power in 
respect to the maintenance of children. Accordingly, we recommend that the following 
paragraphs be added to section 51:

(xxiiC.) Custody and guardianship of children, and parental rights, but not so as to affect 
State protection of children:

(xxiiD.) Maintenance of children:

10.211 Parentage. The question who is a child’s parent is an extremely important one. 
The answer affects a child’s nationality, guardianship, custody and maintenance, as well 
as questions of inheritance, entitlement to social security benefits and so on. The question 
cannot always be answered by finding out who has ‘begotten or borne’210 the child. 
Traditionally, the whole purpose and effect of an adoption order has been to replace a 
child’s parents with a new set of parents. The original birth register is closed off and 
details of the adoptive parents recorded on another register, as if the child had been born 
to them.

10.212 In the past, the answer to the question, who is a child’s parent, has not been 
particularly problematic. If the question in issue was a child’s paternity, it was simply a 
matter of ascertaining the facts (or relying on presumptions in the absence of evidence to 
the contrary, for example, the common law presumption that a child born to a wife is her 
husband’s child). If a child had been adopted under the law of a State, the adoptive 
parents were recognised as the child’s parents throughout Australia.

10.213 In recent years, however, with the advent of conception by means of 
‘reproductive technologies’, the determination of who is a child’s parent is no longer 
always straightforward and differences between laws pose difficult problems. Techniques 
which involve the use of donated sperm or ova call into question the traditional notions of 
paternity and maternity. Indeed, it is not even possible to answer sensibly the question, 
who is a child’s ‘real’ mother, in the case of a woman who gives birth to a child as a result 
of in vitro fertilisation (IVF) with donor ovum.

10.214 The laws of those States which have attempted to deal with questions raised by the 
new reproductive technologies are neither uniform nor comprehensive.211 As a result, the 
answer to the question, who, according to law, is a child’s mother or father, may be 
answered differently in different States, depending on the circumstances.212 For example, 
if an unmarried woman has a child by means of artificial insemination by donor (AID), 
the child’s paternity, for the purposes of State law, would be as follows:

New South Wales, Victoria, South Australia, Western Australia:
if the mother lived in a de facto relationship and her partner had 
agreed to the AID procedure, he is conclusively presumed to be the

210 Shorter Oxford English Dictionary.
211 Queensland has not yet enacted legislation in this area but is about to do so. The Status of Children Act 

Amendment Bill 1988 which deals with ‘the parentage of children artificially conceived’ is presently before 
the Queensland Legislative Assembly.

212 The parentage provisions are expressed to apply to any child born as a result of a pregnancy referred to in 
the State Act, whether the child was born before or after the commencement of the Act and (except in 
Victoria) whether or not the child was born in the State : Artificial Conception Act 1984 (NSW), section 
4(l)(b); Family Relationships Act 1975 (SA), section 10b(l)(b); Status of Children Act 1974 (Tas), section 
10A(b); Artificial Conception Act 1985 (WA), section 4(l)(b); Status of Children Act 1974 (Vic), section 
10B(l)(b). '

682



father; otherwise the child would, in law, have no father because the 
sperm donor who is, in fact, the ‘genetic’ father is irrebuttably 
presumed not to be the father.213

Tasmania: the Status of Children Act 1974 does not recognise any man as the
child’s father — as above, the sperm donor is irrebuttably presumed not 
to be the father.214

Queensland: in the absence of legislation, the sperm donor would presumably be
recognised as father under the common law (although this will only 
have legal consequences if his paternity is acknowledged or established 
in some way).215

10.215 For the purpose of custody and other matters under the Family Law Act, if the 
mother lived in a de facto relationship and her partner agreed to the procedure, then, ‘the 
child is their child’;216 if she is single or her partner did not agree, then presumably the 
common law would apply and the sperm donor would be recognised as father, because 
the Act is silent on this question. (The Act would not, of course, apply to the custody of 
ex-nuptial children in Western Australia or Queensland).217

10.216 We think this situation is most undesirable. Given recent technological 
developments (none of which could be foreseen at Federation) it is senseless not to have 
uniform laws throughout Australia governing the parentage of children for all purposes, 
whether federal or State. In our view, this is just as fundamental as having uniform 
marriage and divorce laws. We agree with the Advisory Committee that the power of the 
Federal Parliament should be extended to cover ‘the determination of parentage.’

10.217 It should be obvious from our earlier remarks that, in our view, such a power 
would enable the Federal Parliament to pass laws on adoption because adoption is a 
process by which the law assigns ‘new’ parents to a child. Although adoption has not been 
problematic in the sense of creating doubts or confusion as to who is a child’s parent, at 
least according to law, we think it should come within federal power for a number of 
other reasons.

10.218 There have been very significant changes in adoption in Australia since the turn 
of the century, particularly in recent years. These changes are part of the more general 
changes in family formation noted above. Traditionally, adoption involved a single 
mother ‘giving up’ her child to a married couple (usually strangers to her) who could raise 
the child as their own in a ‘normal’, socially acceptable, environment. There was rarely, if 
ever, any contact between the child and the natural mother or father and many children 
grew up without knowing they were adopted. Social and economic pressures meant that, 
up to the 1960s, many single women would have had little choice but to have their 
children adopted. However, as a result of improved employment prospects for women 
and the introduction of the Supporting Parents Benefit in the early 1970s, many single 
women are now in a financial position to be able to take care of their children. The social

213 Artificial Conception Act 1984 (NSW), section 5; Status of Children Act 1974 (Vic), sections 10A, 10C; 
Family Relationships Act 1975 (SA), sections 10a, lOd; Artificial Conception Act 1985 (WA), sections 3, 6.

214 Section 10C(2).
215 The provisions under the new Bill are similar but not identical to the law in the States other than Tasmania. 

See Status of Children Act Amendment Bill 1988, proposed sections 13, 15 and 18.
216 Section 60B(l)(b).
217 Further examples of the lack of legislative uniformity and its consequences for a child’s parentage are 

given in, IVF and the Status of Children : Report by the Senate Standing Committee on Constitutional and 
Legal Affairs on National Uniformity in Laws Relating to the Status of Children Born through the use of In 
Vitro Fertilisation 1985, 21-38.
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stigma of single motherhood has also lessened, if it has not completely disappeared. These 
developments have resulted in a dramatic decrease in the number of Australian children 
available for adoption and a marked increase in the adoption of children from other 
countries.218 As we observed above, the regulation of inter-country adoptions would, in 
our view, be within federal legislative competence without any alteration to the existing 
constitutional arrangements. In addition to the fall in the number of Australian children 
available for adoption there has also been a significant change in the categories of 
children being adopted. Many are older children who have an existing relationship with 
their natural parents. The largest category of these children is adopted by the new spouse 
of one of their parents. Indeed, step-parent adoptions now account for approximately 
50% of all adoptions.219 As the Advisory Committee pointed out, adoption by spouses of 
the children of their partners from a previous marriage cuts across the policy of the 
Family Law Act which is to maintain the relationships between parents and their children 
after marriage breakdown.

10.219 In a recent case220 the High Court held by a majority of four to one that the 
injunctive powers of the Family Court under the Family Law Act could not, at the suit of 
the father of a child, be used to prevent the mother and her new husband from proceeding 
with an application under State law for adoption of the child.221 If an adoption order is 
granted by a State court in these circumstances, the legal ties between the divorced non
custodial parent and the child are extinguished. If the parent wishes to have access to the 
child, he or she would have to apply to the Family Court as a ‘stranger’ to the child. In 
another recent step-parent adoption case222 it was argued that for the Family Court to 
grant access to the child’s natural father in a situation where an adoption order had been 
granted and access denied by the State Court, would effectively destroy the effect of the 
adoption order itself or substantially diminish it.223

218 The New South Wales Department of Youth and Community Services, in its discussion paper, Adoption : 
Options for Reform (1985), 3, reported that adoptions in NSW had fallen from 2000 in 1972 to 155 in 1983. 
In 1982/83, 80 children from other countries were adopted by people from NSW and this number was 
almost doubled over the 1983/84 period.

219 Family Law Council, Cinderella Revisited: Rights and Responsibilities in Step-families (1986) 7.
220 Re LSH; Ex parte RTF( 1987) 75 ALR 469.
221 The case was decided on the basis of interpretation of the relevant provisions of the Family Law Act; four 

of the judges, however, considered or commented upon whether orders which, at the suit of a party to the 
marriage, sought to restrain an adoption application to a State court, would be a valid exercise of the 
marriage power. They were evenly divided on this question. See the judgments of Deane, Dawson and 
Gaudron JJ; Wilson J said that he would have ‘grave doubts as to its constitutional validity’ (id, 484) but 
found it unnecessary to consider the matter further.

222 In the Marriage of Newling and Mole (1987) 11 Fam LR 974.
223 The Family Court held that ‘There is no rule that this Court should not as a matter of principle, or perhaps 

only in exceptional circumstances, make any orders which in any way detract from the effect of the 
adoption order. ... The paramount consideration is the welfare of the child.’ (id, 978).
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10.220 It seems that adoption by a step-parent is regarded as a means of consolidating 
the new family unit and ending the relationship between the child and the other parent. 
The Family Law Council, in its report on step-parents, observed that,

While some step-families have seen adoption as providing certain advantages, increasing 
attention has been focused in the context of child welfare and adoption debates on the 
inappropriateness of using adoption to clarify or establish the legal status and relationships 
of the step-child in the step-family.224

This has been recognised by the Victorian Adoption Act 1984 which, in relation to 
applications by step-parents, prohibits the court from making an adoption order unless it 
is satisfied, inter alia, that a guardianship or custody order under the Children 
(Guardianship and Custody) Act 1984 (Vic) or the Family Law Act would not make 
adequate provision for the welfare of the child.225 Similar changes are under 
consideration in South Australia.

10.221 It is clear that there is a close connection between custody, guardianship and 
adoption issues as well as potential for conflict in step-parent adoption cases between 
State court orders and orders of the Family Court. In these circumstances we think it is 
highly desirable that the Federal Parliament be given a concurrent power over adoption. 
One of the arguments put to us against extending federal power to cover adoption is that 
the Commonwealth lacks the necessary resources and experience to administer laws on 
adoption and that the States, on the other hand, have years of experience in such matters. 
We agree with the Advisory Committee that this would be a matter for the 
Commonwealth to consider in deciding whether to exercise the power and, in any event, 
if it did so, it could vest the administration of a national adoption law in State officers. 
Although we think that a new power with respect to ‘the determination of parentage’ 
would include adoption, in case it were successfully argued otherwise, we recommend 
that the Federal Parliament be given a specific power to legislate with respect to adoption.

10.222 Legitimacy. A person’s status as ‘legitimate’ or ‘illegitimate’ is related to her or his 
parentage in that, as a general rule, it depends upon whether the persons recognised as the 
parents were married to each other at the time of the birth or subsequently — for example, 
in an AID case involving a married couple, the child would be legitimate if the husband 
were treated in law as the father but illegitimate if the sperm donor were recognised as 
father.

10.223 As we mentioned above, the Melbourne (1975) and Hobart (1976) sessions of the 
Australian Constitutional Convention recommended that the States should refer to the 
Commonwealth power over:

Illegitimacy — including family inheritance as it affects children who are legitimised by 
Commonwealth legislation (so as to achieve uniformity in law as between legitimate and 
illegitimate children).

The rationale for the recommendation was

so that abolition of the distinction between ex-nuptial children and other children can be 
effected on a national basis and not in a piecemeal, differentiated fashion as it exists at this 
time’.226

224 Family Law Council. Cinderella Revisited : Rights and Responsibilities in Step-families (1986) 7.
225 Section 11; and see section 12 in relation to applications by relatives.
226 K Enderby, ACC Proc, Melbourne 1975, 103.
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At that time, only Victoria and Tasmania had passed legislation (the Status of Children 
Acts) intended ‘to remove the legal disabilities of children born out of wedlock’. Since 
then, however, the other States have passed similar legislation, or, in the case of Western 
Australia, amended existing laws to achieve the same end. As a result, problems identified 
in the past concerning some consequences of illegitimacy are probably no longer relevant.
10.224 Notwithstanding this, in view of our recommendation concerning parentage and 
the close link between the two subjects, we recommend that the Federal Parliament be 
given concurrent power over ‘legitimacy’. In our opinion it would be convenient and 
sensible to be able to deal with both issues in the one law, as do the State ‘status of 
children’ laws.
10.225 Unmarried couples: Property and financial rights. As we noted above, the Federal 
Parliament does not have power to pass legislation defining the rights and duties of 
persons living together in a de facto relationship, nor to deal with the economic 
consequences of the breakdown of such a relationship. In States other than New South 
Wales and Victoria property disputes between de facto partners must be resolved by State 
courts according to the general principles of law and equity.

10.226 In New South Wales, under the De Facto Relationships Act 1984, courts have a 
broad discretion to re-adjust, upon the basis of financial or non-financial contribution, 
the property of persons who have lived together in a de facto relationship for a period of 
not less than two years. This is similar to the discretion given to judges under the Family 
Law Act with respect to the property of parties to a marriage. Unlike the Family Law Act, 
however, the New South Wales legislation does not allow for property readjustment on 
the basis of future need. The De Facto Relationships Act also gives courts a discretion to 
order the payment of maintenance by one partner to the other in certain circumstances.227 
One of those circumstances is that one partner is unable to support herself or himself 
adequately by reason of having care and control of a child under 12 who is a child of the 
partners or of the respondent. A maintenance order under this Act is, however, different 
from a child maintenance order which, following the reference of power, can only be 
made under the Family Law Act.

10.227 Victoria has recently passed legislation, the Property Law (Amendment) Act 1987, 
which enables a de facto partner to apply to a court for an order for the adjustment of 
interests with respect to the real property of one or both of the partners. As in New South 
Wales courts are to have regard to the financial and non-financial contributions of the 
partners. The Victorian Act does not empower the courts to make maintenance orders.
10.228 We agree with the Advisory Committee that it is artificial to decide issues arising 
between de facto partners in the Family Court under federal law if they involve the 
custody, guardianship or maintenance of, or access to, their children and in a State court 
under State law if they involve their property. The consequences of family breakdown 
should be dealt with under the one law in the one jurisdiction. This is particularly 
important in view of the difficulty of separating property and financial issues which may 
arise between de facto partners from the issue of maintenance of any child who is or had 
been part of their family.
10.229 We recommend, therefore, that the Federal Parliament be given legislative power 
over ‘Property and financial rights between persons who are or were living together as if 
they were husband and wife’. In doing so, we are not supporting the abolition of the 
distinction between married and unmarried couples. Nor do we expect that the 
Parliament would choose to exercise the power in that way. However, we think it is 
irrational to divide legislative power in such a way that inter-related issues within the
227 Section 27.
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same family must be determined in accordance with different sets of laws. If our 
recommendation were adopted, the Federal Parliament would have a means of resolving 
this problem if it chose to do so.

10.230 Family property and third parties. We indicated above that the Family Court has 
limited power to deal with property disputes between spouses when third parties are also 
involved. In some instances, this makes it difficult for the Court to reallocate the assets of 
the parties on the breakdown of their marriage in accordance with what it considers just 
and equitable, without undue regard to legal title.

10.231 The Family Law Council has suggested that the Commonwealth be given power 
to deal with disputes between a party to a marriage (or a de facto relationship) and a third 
party where the resolution of that issue is ancillary to or has a significant relationship with 
a matter arising out of the marriage (or de facto relationship). Examples given were:

(a) the rights which parents-in-law may have with respect to advances of money 
made to the parties of the marriage during cohabitation;

(b) dispositions made in anticipation of court orders.

10.232 We agree with the Advisory Committee that, although this area gives rise to real 
difficulties, federal power should not be extended to cover family property owned or held 
by third parties. In the case of third parties who, by reason of a special connection to the 
family, cannot be said to be dealing at arms length from it, the limitations on the power of 
the Family Court could be overcome by the enactment of new legislation. In our view, 
such legislation would be supported by the Federal Parliament’s express or implied 
incidental powers when read in conjunction with the marriage and matrimonial causes 
powers, or even the corporations power when family and other companies are involved.

10.233 In the case of ‘genuine’ third parties, we are not convinced that the 
Commonwealth should have power to determine whether their interests should be 
subordinated to the rights or interests of one or both parties to the marriage. We agree 
with the Committee that the mere fact of marriage is not sufficient by itself to justify the 
Commonwealth having legislative power to deal with disputes involving genuine third 
parties where the nature of the transaction with the third parties does not turn upon 
whether married persons are involved.228

10.234 We note too that, with the recent passage of cross-vesting legislation, property 
disputes between spouses which also involve third parties may at least be capable of 
resolution by the one court (whether a State Supreme Court or the Family Court), albeit 
applying laws of different jurisdictions.

10.235 Family inheritance. We indicated above229 that there is potential for overlap 
between provisions of the Family Law Act and State family provision and testator’s family 
maintenance legislation.

10.236 The principles which underlie the Family Law Act are different from those of all 
the State Acts except the Family Provision Act 1982 of New South Wales. Under the 
Family Law Act, the Family Court is empowered to alter the property interests of the 
spouses on the basis of direct or indirect contribution and need. The family provision 
laws of the States other than New South Wales are based only on need and are limited to
228 Powers Report, 64, para 4.92.
229 At para 10.174.
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the provision of maintenance (whether by lump sum or periodical or other payment).230 
As a result, a person may be much better off if her or his marriage ends in divorce rather 
than by the death of the other spouse. The New South Wales Act is closer to the Family 
Law Act in that the claimant’s contributions to the property may be taken into account 
and property may be transferred. However in New South Wales, as in the other States, the 
claimant’s conduct is a more important factor than it is under the Family Law Act.

10.237 It can be seen, therefore, that not only are there discrepancies between the 
position of spouses on divorce and death, but surviving spouses do not receive equal 
treatment throughout Australia. It has been suggested that these problems could be 
resolved by extending federal legislative power. The Family Court of Australia, for 
example, submitted that the Commonwealth should have power over ‘Testators’ Family 
Maintenance’231 and the Family Law Council submitted that federal power ‘should be 
extended to cover the regulation of the property rights not only as between the parties to 
a family relationship but also those of children and other dependents after death.’232

10.238 The Advisory Committee, while conceding the existence of problems in this area, 
nevertheless concluded that ‘their resolution [by extension of federal power] would 
require the Commonwealth to be able to occupy the whole field of inheritance law. To 
some this would represent ... an unjustified intrusion into an area of private law 
traditionally regulated by State law.’233

10.239 In its submission in response to the Powers Report, the Family Law Council took 
issue with the Advisory Committee’s reasons for not recommending an extension of 
federal power in this area. In its view, the Commonwealth would not need to occupy the 
whole field because:

Testator’s Family Maintenance has always been a quite distinct and separate jurisdiction 
from those dealing with probate and the administration of estates. It operates upon the 
existing entitlements of parties under the State law of inheritance in much the same manner 
as does the existing jurisdiction of the Family Court on the rights of spouses under the 
general law of property.234

10.240 While we acknowledge the special position of testator’s family maintenance 
legislation within inheritance law, a constitutional power with respect to this matter (or to 
‘family provision’ or ‘family inheritance’) would not be limited by the subject matter of 
the State Acts. Further, it could be argued that dividing family inheritance from 
inheritance by non-family members would only create another divided jurisdiction and 
cause further problems. We agree with the Advisory Committee that a new federal power 
is not warranted.

10.241 Comprehensive ‘family law’ power. We agree with the majority of the Powers 
Committee that the power of the Federal Parliament should not be extended to enable it 
to legislate with respect to ‘families’ or ‘family relationships’. This is not to say that there is 
no merit in the arguments put forward by a minority of the Committee in favour of such a 
power, namely:

• the desirability of achieving uniformity in matters affecting the private rights and 
duties of family members wherever they live or happen to travel throughout 
Australia;

230 Administration and Probate Act 1958 (Vic), Part IV; Inheritance (Family and Dependants Provision) Act 1972 
(WA); Inheritance (Family Provision) Act 1972 (SA); Succession Act 1981 (Qld), Part IV; Testator’s Family 
Maintenance Act 1912 (Tas).

231 S249, 5 September 1986.
232 S4251, 11 December 1986.
233 Powers Report, 63, para 4.84.
234 S3088, 17 Novemberr 1987.
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• the development of new socially acceptable family units since the Constitution was 
drafted;

• the close and inevitable links which exist between the various branches of laws 
which affect families and their members;

• the need for a constitutional head of power to be defined broadly.235

10.242 On balance, however, given the imprecision of the term ‘family’ and the potential 
scope of such a power, we think that the specific changes we have recommended are more 
appropriate.

Dissent by Sir Rupert Hamer

10.243 Sir Rupert Hamer does not agree with the proposed addition to the Constitution 
of section 51(xxiiA.) which would empower the Commonwealth to make laws with 
respect to:

(xxiiA.) Property and financial rights between persons who are or were living together as if 
they were husband and wife.

10.244 The existing powers of the Federal Parliament relate to marriage and divorce and 
matrimonial causes including parental rights, and the custody and guardianship of 
infants.236 The Commission has rightly concluded, in the light of modern social 
conditions and the demonstrated anomalies inherent in the present allocation of powers, 
particularly in relation to the children of a union, that the powers of the Commonwealth 
should be enlarged in certain specific ways.

10.245 But the whole topic has many ramifications, and, as we have already pointed 
out,237 in a federal system the dividing line between the legislative powers of the 
component parts must be drawn somewhere. There is a strong argument, and stong 
support, for a uniform approach and hence for an unqualified federal power with respect 
to the maintenance of all Australian children and to the custody and guardianship of 
children and to parental rights. Similar considerations apply to the questions of adoption, 
legitimacy and the determination of parentage, in respect of all of which there is a clear 
need for uniform national laws.

10.246 On the other hand, the Powers Committee recommended against an extension of 
federal powers with respect to:

(a) family property owned or held by third parties
(b) family inheritance
(c) State protection of children

and we have adopted those recommendations, while recognising the potential for some 
overlap in respective federal and State laws, on the basis that the mere fact of marriage is 
not sufficient of itself to justify the extension of federal power into fields which have 
traditionally been covered by State legislation.

10.247 It is in the exercise of a similar judgment in relation to property and financial 
rights between de facto couples that Sir Rupert Hamer finds himself differing from the 
majority of the Commission. In only one State (New South Wales) do any special legal 
rights or duties arise as a result of the breakdown of a de facto relationship, and any 
property or financial disputes between people who have been living together are resolved
235 Powers Report, 62, para 4.79.
236 Section 51 (xxi.) and (xxii.)
237 para 10.208.
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by State courts according to the general principles of law and equity. In his view, once the 
vital interests of any children of such a union in relation to maintenance, custody, 
guardianship etc are safeguarded in the manner which we have recommended, no 
compelling case exists for an extension of federal power into this additional field. The 
same considerations which caused us to reject the notion that the Commonwealth should 
occupy the whole field of inheritance law238 or of property owned by third parties239 seem 
to him to apply to this field also.

10.248 In addition, the whole concept of a de facto relationship is essentially imprecise, 
and the proposed description of ‘persons who are or were living together as if they were 
husband and wife’ would not, in Sir Rupert Hamer’s view, by any means obviate all the 
difficulties which must inevitably arise, having regard to the many variables occurring 
between couples ‘living together’.

10.249 For instance:

(a) Is a sexual relationship required?

(b) Is any minimum length of the relationship to be implied, or prescribed, for 
example, a period of 2 years under the New South Wales De Facto 
Relationships Act 1984; or will one week suffice?

(c) When does a pattern of association, or visits, between a couple become 
‘living together’?

(d) What is comprehended in the term ‘as if they were husband and wife’?

10.250 Some members of the Powers Committee240 opposed this recommendation,
perceiving real problems in defining what constitutes a de facto couple, and in the 
distinction between the formality of a marriage and the wide range of other relationships. 
Sir Rupert Hamer agrees with them. We have recognised a similar imprecision in relation 
to the key term ‘family’ as a reason for not conferring on the Commonwealth a broad 
comprehensive power in relation to ‘families’ or ‘family relationships’; and to his mind 
the same argument applies with even greater force to de facto relationships, and an 
alteration to the Constitution in this respect would inevitably lead to constant conflicts on 
jurisdiction. The dividing line defining the powers proposed to be transferred to the 
Commonwealth should be drawn short of this potentially contentious and confusing 
proposal. .

Social welfare 

Recommendation

10.251 We recommend that section 51 of the Constitution be altered by inserting the 
words ‘and any other forms of social welfare’ at the end of paragraph (xxiiiA.) so that the 
Federal Parliament has power to make laws with respect to:

(xxiiiA.) The provision of maternity allowances, widows’ pensions, child endowment, 
unemployment, pharmaceutical, sickness and hospital benefits, medical and dental 
services (but not so as to authorize any form of civil conscription), benefits to 
students and family allowances and any other forms of social welfare:.

238 para 10.235-10.240.
239 para 10.230-10.234.
240 Powers Report, 60, para 4.71.
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Current position

10.252 The Federal Parliament’s powers in this area are contained in paragraphs (xxiii.) 
and (xxiiiA.) of section 51 which are as follows:

(xxiii.) Invalid and old-age pensions:
(xxiiiA.) The provision of maternity allowances, widows’ pensions, child endowment, 

unemployment, pharmaceutical, sickness and hospital benefits, medical and dental 
services (but not so as to authorize any form of civil conscription), benefits to 
students and family allowances:.

10.253 The latter paragraph was inserted in the Constitution as a result of a referendum 
in 1946. Majorities in favour of the proposal were obtained in all States.

Advisory Committee’s recommendation

10.254 The Advisory Committee recommended as follows:
The Commonwealth Parliament should have a comprehensive power to make laws with 
respect to the provision of social welfare by the Commonwealth. This power would be 
concurrent with the powers of the States in the field.241

10.255 Although the Advisory Committee did not say so, it appears to us that the 
Committee intended that the proposed power should replace the existing powers in 
paragraphs (xxiii.) and (xxiiiA.) of section 51.

Submissions

10.256 The Advisory Committee received no detailed submissions on this matter. The 
Government of Queensland opposed the Advisory Committee’s recommendation on the 
following grounds:

(a) The lack of submissions indicates satisfaction with the present position.
(b) The Commonwealth has already ample powers to provide social services, 

either alone or in cooperation with the States. These powers include those in 
section 51 and section 96, combined with the Commonwealth’s general 
financial dominance.

(c) The term ‘social welfare’ is too vague and its potential scope too uncertain.
(d) If the proposed power replaced section 51(xxiiiA.) the medical and dental 

professions would lose their protection against ‘civil conscription’.242

Reasons for recommendation

10.257 It has been generally accepted since World War II, that the Commonwealth has a 
major responsibility for matters of social welfare. The passage of the constitutional 
alteration in 1946 is a reflection of this understanding. Only the Commonwealth is able to 
ensure an equality throughout Australia in the provision of social services. Social welfare 
provision and planning is also an important element in national economic planning and 
budget strategy.

10.258 The present powers of the Commonwealth consist of a motley group of disparate 
subjects. Also, the forms of welfare that may be provided in each case are variously 
expressed. Widows may be given ‘pensions’, while students can receive ‘benefits’ and 
families can obtain ‘allowances’. In the health field, both ‘benefits’ and ‘services’ may be
241 Powers Report, 135, 137.
242 Government of Queensland S3172, 16 December 1987.
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provided, while in respect of unemployment only ‘benefits’ are available. It seems that 
‘pensions’ and ‘allowances’ refer only to money payments, while ‘benefits’ encompasses 
both payments and the supply of things or services.243

10.259 The presence in the constitutional provision of some types of welfare and not 
others is, in today’s conditions, difficult to understand. For example, the Commonwealth 
may provide pensions for widows but not for widowers. Also the distinctions made in the 
form of welfare that may be provided in respect of each class mentioned create 
absurdities. Lunches could possibly be provided for school children as ‘student benefits’. 
They could not be supplied to the aged (because they are not pensions) unless the aged 
were also sick, in which case it might be a ‘sickness benefit’. Doubts have at times been 
expressed on a number of issues. Can retraining be provided for a person who has had his 
leg amputated? It can, if such retraining is a ‘sickness benefit’. It has been argued that 
after recovery from the operation, such a person is no longer ‘sick’. He or she would, 
however, probably be an invalid and could obtain a ‘pension’ under section 51 (xxiii.). It 
may be also that in many circumstances retraining would amount to an unemployment 
benefit.

10.260 These doubts and technical problems arise from the fact that the powers 
concerned do not reflect any consistent policy or principle within the area of social 
welfare. We believe that the Commonwealth should have a comprehensive power, 
concurrently with the States, to carry out a social welfare policy without regard to the 
socially irrelevant distinctions that can arise under the present provisions.

10.261 The power should be limited as at present to the provision of welfare by the 
Commonwealth. We consider that such a power would not enable the Commonwealth, as 
suggested by the Queensland Government, to legislate for or regulate services supplied by 
the States. We do, however, agree with that Government that a general power which 
replaced the existing powers would abolish the protection against civil conscription that 
presently exists in respect of medical and dental services. It is not our intention to 
recommend the repeal of that limitation on the federal power.

10.262 We therefore recommend that the existing powers be retained, but that there 
should be added at the end of section 51 (xxiiiA.) the words ‘and any other forms of social 
welfare.’

National accident compensation 

Recommendation

10.263 We recommend that section 51 of the Constitution be altered by inserting the 
following paragraph so that the Federal Parliament has power to make laws with respect 
to:

(xxiiiB.) Accident compensation and rehabilitation:.

Current position

10.264 The Parliament has power to make laws with respect to insurance, other than 
State insurance (section 51(xiv.)), the provision of unemployment, pharmaceutical, 
sickness and hospital benefits, medical and dental services, but as to these two last, not so 
as to authorise any form of civil conscription, and invalid pensions (section 51 (xxiiiA.)). 
Whether these powers suffice for a national accident scheme is doubtful.

243 British Medical Association v Commonwealth (1949) 79 CLR 201, 261 (Dixon J).
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10.265 The common law gives to those injured by another’s negligence a right to sue for 
damages. Damages may be awarded for physical or psychological injury and its economic 
consequences, for pain and suffering, for the loss of amenity of life and for likely medical, 
nursing, dental and pharmaceutical expenses.

10.266 The majority of injuries occur on the roads and at the workplace. Each of the 
States and the Commonwealth have long had in force workers’ compensation legislation 
under which workers injured in the course of their employment are entitled to 
compensation for full or partial loss of their earning capacity. Courts or tribunals have 
been created to administer this legislation. Under this type of legislation, workers may 
recover compensation even if they have been careless for their own safety. The legislation 
provides also for compensation to be paid to a worker’s dependants should the workplace 
injury result in death. These statutory compensation schemes are underwritten by private 
and government insurers.

10.267 The States and the Territories also have laws requiring owners of motor vehicles 
to insure their liability to third parties. The statutory schemes cover the driver as well as 
the owner against his common law liability for negligence causing injury or death. Again, 
these third party insurance schemes are underwritten by private and government insurers.

10.268 The present social welfare legislation of the Commonwealth encompasses 
allowances for medical, hospital and pharmaceutical services and benefits. For 1987-1988, 
the estimated outlays are $3,527.0M for medical services and benefits; $1,685.0M for 
hospital services and benefits; $999.4M for pharmaceutical services and benefits.244 The 
outlay for sickness benefits for 1987-1988 was estimated at $476.2M, for unemployment 
benefits, $3,483.7M245 and for special benefits, $150.6M.246 The 1987-1988 estimate for 
invalid pensions was $2,154.2M, an additional $25.4M for rehabilitation allowance 
(payable during treatment or training and for up to six months thereafter247 and sums of 
$150.9M and $48.4M for the Disability Services Program and Rehabilitation Services 
respectively, were estimated.248

10.269 What proportion of these estimated expenditures are due to workplace and road 
accidents is not discoverable from the Budget Statements. A sickness benefit is payable 
for, inter alia, incapacity for work by reason of sickness or accident being of a temporary 
nature coupled with loss of salary or wages;249 an invalid pension for permanent 
incapacity for work:250 an unemployment benefit if the person was unemployed but 
willing to undertake work;251 a special benefit if, not being entitled to other benefits, a 
person, by reason of age, physical or mental disability or domestic circumstances or other 
reason, is unable to earn a sufficient livelihood for himself and his dependants;252 a 
rehabilitation allowance for undertaking a rehabilitation program or a follow-up 
program under Part III of the Disability Services Act 1986 (Cth).253

10.270 The Disability Services Act 1986 enables the Commonwealth to provide 
rehabilitation programs which would, in the view of the Secretary of the Department, 
result in substantially increased capacity for employment or independent living by a
244 Budget Statements 1987-1988, 122-3.
245 id, 165.
246 id, 165.
247 id, 153,155.
248 id, 153.
249 Social Security Act 1947(Cth), section 117(l)(c).
250 section 28(a).
251 section 116( 1 )(c).
252 section 129(l)(c).
253 section 150. The section numbers are those appearing in Reprint No 5 of the Act.
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person disabled by intellectual, psychiatric, sensory or physical impairment.254 It also 
enables the grant of financial assistance to organizations providing services which the 
Minister is satisfied will have a like result.255

10.271 Our purpose in mentioning the various legislative attempts to provide 
compensation to those injured at work and on the roads is to indicate how disparate have 
been the attempts to cope with this problem. In recent years, more ambitious schemes of 
compensation have been tried. We now mention some recent figures indicative of the 
seriousness of the problem.

10.272 The benefits paid to workers under the Workers Compensation legislation 
amounted in the 1985-1986 year to $2,001.5M; the insurance premiums to $2,861.0M; the 
administrative expenses and commissions to $326.8M; the legal costs excluding 
solicitor/client costs to $182.1M and the hospital and medical expenses to $364.3M. 
Expenditures for compulsory third party matters were benefits $1,624.8M; insurance 
premiums $1,460.4M; administration expenses and commissions $73.7M; legal costs 
excluding solicitor/client costs $271.3M and hospital and medical expenses $237.2M.256

10.273 The total benefits were $3,626.3M. The cost of obtaining them was $4,776.8M. The 
increase in direct premiums for the 1985-1986 year was 18.68% for workers compensation, 
and 19.45% for third party insurance.257 For the previous year, the increases were 31.9% 
and 17.6%, respectively;258 while the direct premium increase from 1974-1975 to 1982
1983 was 217.5% for workers compensation and 239.2% for third party insurance.259

Previous proposals for reform

10.274 Woodhouse Report. In 1973, the Commonwealth appointed a National Committee 
of Inquiry on Compensation and Rehabilitation in Australia, composed of Sir Owen 
Woodhouse of the Supreme Court of New Zealand as Chairman and Mr Justice Meares 
of the Supreme Court of New South Wales. The principal assistant to the Committee was 
Professor Geoffrey Palmer, now Deputy Prime Minister of New Zealand. Volume I of the 
Committee’s report on Compensation was tabled in July 1974 and Volume II on 
Rehabilitation and Safety in September 1974. The Report was strongly critical of the 
efficacy and cost of the common law and workers’ compensation systems.

10.275 Annexed to the Report was a National Compensation Bill. This was passed by the 
House of Representatives in October 1974, but in the Senate it was referred to the 
Legislative and General Purpose Standing Committee on Constitutional and Legal 
Affairs. In July 1975, after an intensive campaign by the legal profession, insurance 
industry and some union officials,260 the Senate Committee recommended that the Bill be 
withdrawn and reconsidered. Thereupon, a working party of officers of the Treasury, 
Insurance Commissioners and welfare departments drew up a report on the financial 
aspects of the existing and proposed schemes; the Report was tabled in the Senate on 28 
October 1975.

254 sections 18 and 19.
255 sections 8 and 9.
256 Hansard. House of Representatives, 10 December 1987, 3307.
257 ibid.
258 Hansard. House of Representatives, 8 October 1986, 1712.
259 Hansard, House of Representatives, 31 May 1985, 3267.
260 GWR Palmer, Compensation for Incapacity (1979).
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10.276 A new National Rehabilitation and Compensation Bill, drafted at the same time, 
was the subject of a second reading debate in the House of Representatives in which the 
Hon EG Whitlam, Hon Ralph Hunt and Hon Lionel Bowen participated on 24 February 
1977;261 the Bill was not put to a vote.

10.277 The Woodhouse Enquiry found that the fragmented character of the provision 
made for rehabilitation made necessary that regional organisation for all rehabilitation 
services should be controlled and coordinated by a central authority.262

10.278 New Zealand. New Zealand abolished the common law action for negligence in 
1974 and set up a statutory authority which provides earnings related compensation to all 
accident victims. The Accident Compensation Corporation will pay incapacitated earners 
80% of their earnings losses. No legislative provision exists for automatic indexing of 
benefits but indexing is the Corporation’s practice. A maximum lump sum of $17,000 for 
non-economic loss may be paid for permanent incapacities and $10,000 for loss of 
amenities and enjoyment of life, pain and suffering and mental shock and neurosis.263

10.279 Victoria. A no fault road accident scheme administered by the Motor Accidents 
Board was introduced in 1973. Payments were provided for loss of earning capacity based 
on pre-accident earnings and 80% of hospital and medical expenses.264 The Accident 
Compensation Act 1973 (Vic) established the Accident Compensation Commission to 
administer a scheme giving benefits to workers for workplace injuries. The benefits were 
payable weekly to a maximum of $400. The Act abolished the common law action for 
economic loss for workplace accidents but not for pain and suffering, loss of amenity of 
life; accidents suffered on the way to and from work; nor for death claims. The 
Commission was empowered to impose levies on the wages paid by employers.

10.280 In 1988, a transport accident no fault scheme was introduced into Parliament. In 
the Legislative Council, the scheme was amended so as to retain the common law 
negligence action with limits as to the amount of damages recoverable.

10.281 Tasmania. The Motor Accidents (Liabilities and Compensation) Act 1973 (Tas) 
introduced a no fault scheme in 1973 which supplemented common law remedies with no 
fault benefits. It is similar to the 1973 Victorian scheme mentioned above and, like it, is 
limited to transport accidents.

10.282 Northern Territory. The scheme introduced by the Motor Accidents (Compensation) 
Act 1979(NT) provided for no fault and common law remedies. In 1984, the common law 
right for permanent disabilities was abolished.265

10.283 New South Wales. Following the publication of two Green Papers by the New 
South Wales Government, a no fault scheme for transport accidents was introduced in 
1987. The workers’ common law right to sue for workplace accidents was abolished266 and 
the Transcover legislation of the same year did away with the common law action for 
negligence for transport accidents. There was substituted a right to claim benefits 
expressed by reference to earnings.

10.284 Following a general election in March 1988, the new government announced its 
intention to propose an amendment to allow common law actions.
261 Hansard 425-434.
262 Report Vol 2, 21, para 53, PP 135/1974.
263 JR Crumpston Accident Compensation in New Zealand (1984).
264 Motor Accidents Act 1973 (Vic).
265 Motor Accidents (Compensation) Rates of Benefit Regulations, 1984.
266 Workers Compensation Act 1987.
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Advisory Committee's recommendation

10.285 The Powers Committee recommended that the Parliament not be given an express 
power with respect to national accident compensation. It thought, however, that the 
Parliament should have power to legislate for the provision of a national accident 
compensation scheme because of:

(a) the connection of such a scheme with the Commonwealth’s social services 
and insurance responsibilities;

(b) the need for uniformity of provisions throughout Australia;
(c) the financial resources needed to finance such schemes; and
(d) the need to avoid wasteful duplication of effort and resources in the 

provision of rehabilitation services and generally.267

10.286 The Committee thought it possible, though doubtful, that the Commonwealth 
might have sufficient power already, but that such doubts would be alleviated if its 
recommendation of a broad social welfare power was accepted.268 If its views in these 
respects were wrong, it thought consideration should be given to inserting a specific 
power in the Constitution. The Committee expressed no view on the desirability of the 
introduction of a scheme, but believed Parliament should be empowered to introduce 
national compensation and rehabilitation scheme if it wished.269

Submissions

10.287 Submissions to the Powers Committee as to whether the Federal Parliament 
should have a power to make laws with respect to national accident compensation were 
considered by that Committee in its Report.270

10.288 The Commission received few submissions since the publication of that Report. 
Among the submissions received were two which favoured giving the Federal Parliament 
such a power.271

10.289 The Law Institute of Victoria opposed a National Accident Compensation 
Scheme itself, but did not specifically address the issue as to whether the Federal 
Parliament should have the power to create such a scheme.272

10.290 The Queensland Government supported the recommendation of the Powers 
Committee that the Federal Parliament not be given an express constitutional power with 
respect to national accident compensation. It stated that:

(a) There is little interest in having a national accident compensation scheme, 
demonstrated by the paucity of submissions received by the Powers 
Committee.

(b) The National Compensation Bill 1974 was opposed by a broad cross-section 
of the community.

(c) The Queensland Government and the majority of the Australian electorate 
would oppose the insertion of a power with respect to national accident 
compensation.273

267 Powers Report, 167, para 15.12.
268 See id, Chapter 9 ‘Social Services’.
269 id, 168, para 15.15.
270 id, 167, para 15.9-15.11.
271 Citizens for Democracy S2262, 23 June 1987; R Wallace SI968, 26 April 1987.
272 Law Institute of Victoria S2181, 1 June 1987.
273 Queensland Government S3172, 16 December 1987.

696



Issue

10.291 The issue is whether the Parliament should have power to introduce a national 
accident compensation and rehabilitation scheme should it think circumstances make 
such a scheme necessary or desirable.

Reasons for recommendation

10.292 Two serious questions are occasioned by the existence of the present 
arrangements. The first is the adequacy and viability of the present systems; the second is 
whether the Federal Parliament should be given power to enact a national system should 
it consider a national system to be necessary or desirable.

10.293 The figures we have earlier given of the increasing costs to employers and 
motorists of compulsory insurance reflect the mounting costs of burdens placed on the 
community by the existing systems of workers’ compensation and third party cover for 
road accidents. With increasing population, it is inevitable that the number of those killed 
and injured on the roads will increase. So will the number of those injured at the 
workplace.

10.294 Apart from the costs imposed by the existence and administration of the various 
schemes are the losses occasioned to industry by the illnesses, convalescences and 
treatment of those injured. That these expenditures exceed the benefits derived from the 
present systems is suggested strongly by the New Zealand, Victorian and New South 
Wales endeavours to introduce no fault schemes and to abolish common law remedies. 
The earlier Victorian Transport accidents scheme of 1973 was described by the General 
Manager of the Motor Accidents Board in 1981 as less than half a scheme because it made 
no provision for rehabilitation.274 The same might be said of the Tasmanian Scheme of 
1973. The history of the introduction of these schemes suggests that the desirability of a 
complete no fault scheme should be seriously considered. The national Parliament should 
not, in our view, be precluded by constitutional limitations from considering whether 
such a scheme should be a national one.

10.295 The provision already made nationally for sickness and special benefits, for 
unemployment benefits and invalid pensions, for federal funding for rehabilitative 
organizations and for rehabilitation allowances suggests that the Federal Parliament 
should be empowered to provide such a scheme if it thinks it desirable. Alternative or 
additional methods of raising the funds necessary to support it and of disbursing those 
necessary to maintain it are familiar to the federal bureaucracy and to its experience in 
national relief payments of an analogous character. It will no doubt bear in mind the 
existence of the present systems provided by the States. The need for organised and 
coordinated rehabilitation systems is difficult to gainsay.

10.296 We recommend that the Constitution empower the Parliament to enact such a 
scheme should it consider one desirable.

Dissent by Sir Rupert Hamer

10.297 Sir Rupert Hamer is not persuaded of the wisdom or necessity of the proposal 
agreed to by the majority of the Commission that section 51 (xxiii.) be altered by inserting 
a new paragraph, namely:

(xxiiiB.) Accident compensation and rehabilitation:.

274 AK Clarke (1981) Australian Insurance Institute Journal, 33.
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10.298 Taking as he does the strong view that additional powers proposed for the 
Commonwealth must always be shown to be fully justified in the national interest, he is 
unable to perceive in any material before the Commission any compelling reason for the 
proposed alteration. No Advisory Committee advocated it, nor has any meeting of the 
Constitutional Convention ever endorsed such a proposal. Indeed, the Powers Committee 
specifically recommended against giving the Parliament an express power with respect to 
national accident compensation.275

10.299 In Sir Rupert Hamer’s view, it is not good enough to support the investing of a 
new power in the Commonwealth on the ground that it may wish to use it at some time in 
the future. The exercise of such a power by the Commonwealth will, by virtue of section 
109, override and supplant the exercise of the same concurrent power by the States. 
Hence, in the present case, there is needed convincing proof that a scheme of accident 
compensation and rehabilitation introduced by the Commonwealth would in some way 
be better in the national interest than the existing third-party, workers’ compensation, 
Workcare and similar schemes already operating in the various States. His initial 
expectation would be that a national scheme would tend to be more cumbersome, more 
remote, less prompt, and more expensive than schemes administered on a more local 
basis, and the broad opposition to the establishment of a National Compensation and 
Rehabilitation Scheme in 1975 from employers, unions, lawyers, doctors, and insurers, as 
noted by the Powers Committee,276 indicates that these doubts are widespread in the 
community. The Federal Government made no submission to the Advisory Committee or 
to the Commission itself, seeking an alteration to the Constitution of the kind proposed.

10.300 There were two submissions to the Advisory Committee favouring a national 
scheme,277 but the Queensland Law Society strongly opposed it. The Commission itself 
received only three submissions favouring the grant of such a power to the 
Commonwealth. The Law Institute of Victoria and the Queensland Government strongly 
supported the recommendation of the Powers Committee against such an alteration, and 
the latter drew attention to the lack of any evident real interest in having a national 
accident compensation scheme. He shares their conclusion that the majority of the 
Australian electorate would oppose the insertion of a constitutional power with respect to 
national accident compensation.

10.301 In his view, there is undoubtedly some overlapping between State schemes and 
the provision of benefits under various heads of power by the Commonwealth. This can 
and should be dealt with by collaboration between the governments in Australia.

Service and execution of process 

Recommendation

10.302 We recommend that section 51 of the Constitution be altered so that the Federal 
Parliament has power to make laws with respect to:

(xxiv.) The service and execution of the process of the States and Territories, including the 
process, judgments and orders of the courts and tribunals of the States and 
Territories:.

275 Powers Report, 167.
276 id, 166, para 15.8.
277 PW Johnston and CJ Pickering: id, 167.
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10.303 Section 51(xxiv.) of the Constitution empowers the Parliament to make laws with 
respect to:

(xxiv.) The service and execution throughout the Commonwealth of the civil and criminal 
process and the judgments of the courts of the States:

10.304 According to its literal construction, this power would encompass the service and 
execution of State process and the execution of State court judgments within any part of 
the Commonwealth. It has, however, been assumed in legal literature and in the cases that 
it is limited to service and execution outside the State where the process was issued or the 
judgments delivered.

10.305 The word ‘process’ has its broadest meaning, namely all proceedings in the course 
of litigation. It includes, for example, such documents as a writ, summons or other means 
by which a person is brought to court and litigation is commenced, all steps by which a 
judgment is executed and a summons requiring a person to appear and give evidence as a 
witness.

10.306 The ‘service’ of a process is the means by which it is brought to the notice of the 
defendant or other person to whom it is directed. The service of the process is the 
foundation for the jurisdiction of the court. Before Federation, difficulties had arisen as to 
the service and execution of process outside the colony in which it was issued. One 
problem was that a judgment based on such service was not enforceable in other colonies, 
because it was regarded as beyond the jurisdiction of the court which delivered the 
judgment. The power in section 51 (xxiv.) was conferred on the Commonwealth to enable 
it to provide that the process and judgments of the States should be capable of service and 
execution throughout Australia.

10.307 ‘Criminal process’ includes a summons to appear and answer to a criminal 
charge, a warrant directing the arrest of a person and a summons requiring a person to 
appear and give evidence in criminal proceedings, including committal proceedings.

10.308 The words ‘of the courts of the States’ refer only to ‘judgments’ and not to ‘civil 
and criminal process’. The subject matter, therefore, covers any civil or criminal process 
of the States, whether or not it is issued by a court. Following on this view, the Supreme 
Court of South Australia held that private arbitration proceedings under a State Act were 
‘civil proceedings’ within section 16 of the Service and Execution of Process Act 1901 
(Cth).278

10.309 It is an open question whether or not ‘civil or criminal process’ extends to that of 
royal commissions and other tribunals.279 Chief Justice Barwick suggested that the 
process had to be related to proceedings for ‘the establishment of legal rights or the 
enforcement of the criminal law’280 If that is the case, the process of royal commissions, 
coroners’ courts and other investigatory tribunals would not come within the power. It 
has been argued, however, that the words ‘civil and criminal’ are intended to expand 
rather than restrict, particularly as the power is intended to assist the States by giving 
effect to their process and judgments beyond that which would be within the competence 
of the State Parliaments.281

Current position

278 Alliance Petroleum Australia (NL) v Australian Gas Light Co (1982) 44 ALR 124.
279 Ammann v Wegener (1972) 129 CLR 415, 441.
280 id, 423.
281 M Pryles, Reference on Service and Execution of Process, Research Paper Nol, Australian Law Reform 

Commission, (1983) 11.
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10.310 The execution of judgments is confined to those of the ‘courts of the States’. It is 
possible that certain types of State tribunals may be ‘courts’ for this purpose.282

10.311 The Federal Parliament exercised this power with the enactment of the Service 
and Execution of Process Act 1901. Key provisions of the Act have been upheld by the 
High Court.283 The Act does not override the operation of State legislation relating to out- 
of-State service.284

Advisory Committee's recommendation

10.312 The Judicial Committee’s recommendation is the same as that which we 
propose.285

Submissions

10.313 As the Judicial Committee wrote its Report with both the benefit of submissions 
at public hearings and numerous responses to its preliminary statement of views it is 
necessary for us to note only the most significant submissions it received in addition to 
submissions received by the Commission since the Committee published its Report.

10.314 The majority of significant submissions favoured extension of section 51 (xxiv.) to 
tribunals.286 Some concerns were expressed however as to which tribunals this provision 
would apply; the Law Society of ACT and the Queensland Government for example 
expressly opposing extension to bodies like the small claims tribunal.287 Some were also 
concerned to ensure that section 51 (xxiv.) extended to Royal Commissions and like 
bodies.288 Subject to the latter exception, the Queensland Government completely 
opposed the extension of section 51(xxiv.) beyond Courts to tribunals.289

10.315 Whilst most significant submissions favoured uniformity throughout Australia in 
the law of service and execution of process, there were differences as to how this might be 
achieved. Several suggested that the details be left to States and Territories.290 Two 
submissions favoured the approach taken by the Australian Law Reform Commission in 
its Interstate Procedure Bill 1986.291

10.316 One suggested that the Standing Committee of Attorney-Generals be the vehicle 
for reform,292 presumably to settle some sort of a national cooperative scheme involving 
the Commonwealth, States and Territories. Many did not precisely address the issue 
although it may be inferred that by favouring an extension of federal legislative power in 
this area, they favour a national scheme or code based on federal legislation.293
282 id, 15-26.
283 Aston v Irvine (1955) 92 CLR 353; Ammann v Wegener (1972) 129 CLR 415.
284 Flaherty v Girgis (1987) 71 ALR 1.
285 Judicial Report, 106, para 7.9.
286 NSW Police Department S2263, 15 June 1987; Law Council of Australia, Courts (Federal) Committee 

S4267, 4 December 1986; Law Society of NSW S1369, 30 March 1987; Law Society of ACT S3806, 5 
August 1986; Law Society of SA S521, 12 August 1986.

287 Law Society of ACT S3806, 5 August 1986; Queensland Government S1214, 25 November 1987.
288 Queensland Government S1214, 25 November 1987; Law Society of SA S521, 12 August 1986.
289 Queensland Government S1214, 25 November 1987.
290 eg Tasmanian Government S1342, 25 March 1987; Law Society of SA S521, 12 August 1986.
291 Law Society of ACT S3806, 5 August 1986; Queensland Law Society Incorporated S475, 11 November 

1986.
292 Law Council of Australia, Courts (Federal) Committee S4267, 4 December 1986.
293 NSW Police Department S2263, 15 June 1987; Law Council of Australia, Courts (Federal) Committee 

S4267, 4 December 1986; Law Society of NSW SI369, 30 March 1987; Law Society of ACT S3806, 5 
August 1986; Law Society of SA S521, 2 August 1986.
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10.317 Specific shortcomings under the present constitutional arrangements were noted, 
including:

(a) the need to extend section 51 (xxiv.) to the Territories;294
(b) the need to clarify the position as to service overseas; and295
(c) the need for special provisions dealing with substituted service.296

10.318 Only two submissions opposed change to section 51(xxiv.):
(a) The Queensland Government, subject to extending the provision to Royal 

Commissions and like bodies, regarded the proposal of the Judicial 
Committee as unacceptable primarily because of its increasing federal 
legislative power.297

(b) The Tasmanian Government, though admitting uniformity was desirable, 
argued that no case for change was made out as problems with the present 
law were merely ‘procedural rather than substantive’.298

Reasons for recommendation

10.319 We agree with the Judicial Committee that the power should extend to the service 
and execution of all State and Territorial process without regard to territorial limitations. 
At present the power does not cover service and execution of Territorial process or service 
and execution outside Australia. For these latter purposes, section 122 (the Territories 
power) and section 51(xxix.) (the external affairs power), respectively, probably provide 
sufficient authority. We consider, however, that it is desirable to include them in a general 
power related to service and execution, in order to place the matter beyond doubt.

10.320 The next question is whether the Federal Parliament’s power should extend to 
service and execution within the State in which the process was issued or the judgment 
delivered. As mentioned above, we are not completely satisfied from the wording of 
section 51 (xxiv.) that it does not cover this matter at present. The fact remains that, from 
the beginning of Federation, the assumption has been otherwise.

10.321 The main argument against so increasing federal power is that the existence and 
organisation of State courts are, under the Constitution, a matter for the States, as is their 
jurisdiction to the extent that federal jurisdiction is not conferred. The procedure of the 
courts, including service and execution of process, as ancillary to these matters, should be 
left to the States, except where extra-territorial service and execution is involved.

10.322 We consider that a number of factors contribute to the view that a uniform law on 
these matters may be desirable. Movement among the State is much greater that it was in 
1900, commercial organisations span the nation and beyond, service and execution in 
respect of any particular case can take place in more than one or two States or Territories. 
Also, the exercise of federal jurisdiction by State courts and State jurisdiction by federal 
courts, under the cross-vesting scheme,299 will produce a more coordinated and coherent 
system of courts. Whether at present the advantages of preserving disparate State 
procedures for intra-State service outweigh the advantages of a federal uniform system is 
not for us to determine. We agree with the Advisory Committee, however, that ‘it is vital
294 Law Society of NSW SI369, 30 March 1987.
295 Law Council of Australia, Courts (Federal) Committee SI326, 23 March 1987.
296 Queensland Law Society Incorporated. S475, 11 November 1986.
297 Queensland Government S1214, 25 November 1987.
298 Tasmanian Government SI342, 25 March 1987.
299 discussed in Chapter 6, para 6.29-6.39.
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to leave sufficient scope for the legislature to be able to meet future developments rather 
than to deal merely with what seem to be presently pressing needs’, but that ‘it will be for 
the Parliament to decide from time to time how fully that power should be exercised.’300

10.323 It is also desirable that the doubts that exist regarding the application of the 
power in relation to the process of tribunals should be resolved. This has been a matter of 
concern to State Attorneys-General. The growth in the number and functions of tribunals 
that are not courts in the traditional sense has been a characteristic feature of recent times. 
It is possible that some of them might, under the existing power, be held to be ‘courts’ and 
their process ‘civil process’. The High Court has not, however, made clear its 
interpretation in this regard. We consider it probable that the power extends to tribunals 
whose function is to resolve disputes, such as small debt tribunals; but there is more doubt 
about investigatory bodies.301

10.324 In our view, section 51(xxiv.) should include the process of tribunals, leaving it to 
Parliament to determine what type of process and what class of tribunals should be the 
subject of federal legislation.

10.325 The subject of tribunals also raises the issue of the meaning of the word 
‘judgments’. In dealing with the appellate jurisdiction of the High Court in section 73,302 
we referred to the approach taken by the High Court to the phrase ‘judgments, decrees, 
orders and sentences’. The Advisory Committee was concerned that the word ‘judgments’ 
in section 51 (xxiv.) might be narrowly construed. The Advisory Committee therefore 
recommended the inclusion in section 51(xxiv.) of the expression ‘process, judgments and 
orders of the courts and tribunals of the States and Territories’. We agree with them. In 
any case, ‘orders’, rather than ‘judgments’ would be a more appropriate term for the 
determinations of many tribunals.

Full faith and credit: conflict of laws 

Recommendations

10.326 We recommend that :
(i) section 51 of the Constitution be altered by inserting the following 

paragraph so that the Federal Parliament has power has power to make laws 
with respect to:
(xxvA.) Principles of choice of law:

(ii) section 51 of the Constitution be altered by inserting ‘and the Territories’ at 
the end of paragraph (xxv.) so that the Federal Parliament has power to 
make laws with respect to:
(xxv.) The recognition throughout the Commonwealth of the laws, the public Acts 
and records, and the judicial proceedings of the States and the Territories:

(iii) section 118 of the Constitution be altered by inserting ‘and the Territories’ at 
the end of the section so that it provides:

Full faith and credit shall be given, throughout the Commonwealth to the 
laws, the public Acts and records, and the judicial proceedings of every State 
and the Territories.’

300 Judicial Report, 106, para 7-8.
301 M Pryles, Reference on Service and Execution of Process, Research Paper No 1, Australian Law Reform 

Commission (1983) 9-14.
302 Chapter 6, para 6.95-6.107.
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10.327 Section 51 (xxv.) of the Constitution empowers the Federal Parliament to make 
laws with respect to:

The recognition throughout the Commonwealth of the laws, the public Acts and records, 
and the judicial proceedings of the States:.

Section 118 of the Constitution provides:
Full faith and credit shall be given, throughout the Commonwealth to the laws, the public 
Acts and records, and the judicial proceedings of every State.

10.328 The interrelationship of these provisions has been the source of much debate in 
legal literature, but there has been little judicial exposition. Acting under section 51 (xxv.), 
the Federal Parliament has enacted section 18 of the State and Territorial Laws and 
Records Recognition Act 1901, which provides:

All public acts records and judicial proceedings of any State or Territory, if proved or 
authenticated as required by this Act, shall have such faith and credit given to them in every 
Court and public office as they have by law or usage in the courts and public offices of the 
State or Territory from whence they are taken.

10.329 Section 3 of the Act provides for judicial notice of the Acts of the States.

10.330 Section 51 (xxv.) and section 118 do not provide for recognition of territorial laws 
etc, but section 122 probably confers sufficient power in this regard, and would support 
section 18 of the Act to that extent.303

10.331 A major issue is whether section 118 of the Constitution is limited to the 
recognition of the matters mentioned in an evidentiary sense, so as not to require proof in 
accordance with common law rules requiring evidence of foreign law, or whether it refers 
to more substantive recognition. If the latter is the case, the section may, for example, 
require the courts of a State, in particular circumstances, to give a law or judgment of 
another State the same effect as it would have in the State where it was made or rendered. 
There is some evidence to suggest that some of the Framers regarded section 118 as 
confined to evidentiary matters, while section 51 (xxv.) was regarded as enabling the 
Parliament to legislate on matters of substance.304

10.332 To a large extent, these provisions were adapted from the United States 
Constitution, where, however, they are conflated, appearing in one provision as follows:

Full faith and credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State. And the Congress may by general Laws prescribe the 
Manner in which such Acts, Records and Proceedings shall be proved, and the effect 
thereof.

10.333 There have been numerous cases in the United States dealing with the 
interpretation of their full faith and credit provision and the laws made under it. There is 
little judicial authority in Australia. This may be due to the fact that many of the issues in 
the United States arise as a result of differing State divorce laws and different State rules 
relating to the conflict of laws. The position of the High Court, as a national court of 
appeal, ensures a national common law, and, therefore, uniform conflicts of laws rules, 
unless changed by statute, which has been a rare occurrence. Since 1959, the law relating 
to divorce and other matrimonial causes has, in Australia, been federal.
303 Lamshed v Lake (1958) 99 CLR 132, 145-6.
304 M Pryles and P Hanks, Federal Conflict of Laws (1974) 59-60, para 3.1.3; 63-5, para 3.2.2.
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10.334 The area of law known as ‘conflict of laws’ or ‘private international law’ operates 
where a particular set of facts has one or more ‘foreign’ elements. Many of our rules of 
this nature were originally devised by English courts to apply to cases where an act or 
transaction occurred wholly or in part in another country or was otherwise concerned 
with the law of another country. In the case of an action on a contract that has 
international elements, for example, the court will apply the ‘proper law’ of the contract. 
This will be the law which the parties choose or (in the absence of express choice) that 
which the court considers to be the most appropriate, having regard to all the 
circumstances. An action for tort based on an act that occurred in another country, can be 
brought if:

(a) the action would have been triable if the act had occurred in the place of the 
‘forum’ (that is the place in which the court sits); and

(b) the act was not justifiable in the place where it occurred.

10.335 Generally speaking, the law that is applied is the law of the forum. Australian 
courts have been divided on many aspects of this rule, particularly condition (b).

10.336 These rules have been applied in Australia with respect to interstate, as well as to 
international, elements arising in cases before the courts. As conflicts principles are 
usually the same in the States and Territories, the courts of each State and Territory will, 
in theory, apply the same law to any particular action for breach of contract. In an action 
for tort, considerable differences of result are possible because of the nature of the choice 
of law rule and the uncertainty of its meaning.

10.337 Generally, cases raising interstate elements have been resolved by application of 
common law rules relating to the conflict of laws, without reference to section 118 of the 
Constitution or section 18 of the Act. On occasion, one or other of these provisions has 
been regarded as relevant, but no clear principles have emerged.

10.338 It has been suggested by some that not all the rules designed to deal with truly 
‘foreign’ situations are suitable in the case of‘conflicts’ between the rules of the States and 
Territories of Australia, particularly those which apply to tortious actions. These rules can 
lead to considerable diversity of result (where the State torts rules differ) and, therefore, to 
‘forum shopping’. The plaintiff is able to choose to bring the action in the State in which 
he or she is most likely to win. Another rule which, it is suggested, is not suitable to the 
federal situation in Australia is that which provides that a court will not apply the law of 
another jurisdiction where it is of a penal or revenue nature or is otherwise contrary to the 
public policy of the forum country or State. It has, at times, been suggested that the full 
faith and credit clause prevents these exclusionary rules applying to the application of the 
laws of one State to a case arising in the courts of another State, but the issue is not 
settled.305

10.339 In a recent High Court case, extensive argument was heard regarding the 
interpretation of section 118 of the Constitution and section 18 of the State and Territorial 
Rules and Records Recognition Act. No judgment has yet been delivered.

Issues

10.340 The main issues are:
305 Merwin Pastoral Co Pty Ltd v Moolpa Pastoral Co Pty Ltd{ 1933) 48 CLR 565; Miller v Teale( 1954) 92 CLR 

406,415; Permanent Trustee Co (Canberra) Ltd v Finlayson (1968) 122 CLR 338. See generally, M Pryles 
and P Hanks, Federal Conflict of Laws (1974) 98-103.
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(a) Whether it should be made clear that the scope of section 118 is limited to 
‘evidentiary’ aspects or extends to substantive law.

(b) What should be the relationship between section 118 and section 51 (xxv.)?
(c) Should the Federal Parliament have power to determine principles of choice 

of law in cases involving occurrences in, or other connections with, another 
State, Territory or country, or any of these?

Advisory Committee's recommendation

10.341 The Judicial Committee recommended that section 51 (xxv.) of the Constitution 
should be omitted and that section 118 should be altered to read as follows:

(1) Full faith and credit shall be given, throughout the Commonwealth, to the laws, the 
public records, and the proceedings of the courts, of each State and Territory.
(2) The Parliament may make laws for giving effect to subsection (1), including laws 
declaring the appropriate law where two or more such laws (statutory or otherwise) 
apply.30^

10.342 The object of the Committee was to give the Parliament power to legislate to give 
‘substantive’ as well as a formal effect to the full faith and credit guarantee.

Submissions

10.343 Since the Judicial Committee prepared its Report, submissions were received 
relating to the drafting aspects of the provision proposed by the Committee.306 307 The 
Queensland Government opposed the Committee’s recommendation on the ground that 
it would result in the Commonwealth favouring one State over another, for example, by 
favouring the laws of States which had a no fault accident scheme over those which did 
not.308

Reasons for recommendation

10.344 One of the main problems regarding sections 51 (xxv.) and 118 is the uncertainty 
of their scope, including uncertainty as to their relationship to each other and to the rules 
of conflict of laws. Some of the possibilities are:

(a) that section 118 is confined to evidentiary matters, while section 51 (xxv.) 
authorises the Parliament to make substantive rules as to choice of law;

(b) that section 118 itself imposes on the States substantive rules, which may be 
the rules of common law;

(c) that section 118 prevents some of the common law rules of conflict of laws 
from applying to cases with interstate elements, for example, rules which 
permit the reconsideration of the jurisdiction of a foreign court to render a 
judgment or which prevent the application of penal or revenue statutes of 
other jurisdictions or those statutes which are contrary to the public policy 
of the forum;

(d) that section 118 imposes substantive rules that are to be fashioned by the 
courts, having regard to the fact that the States are part of our federal 
system;

306 Judicial Report, 110, para 8.12.
307 JC Waugh S3000, 9 November 1987.
308 S1214, 25 November 1987.
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(e) that section 118 requires the court to examine ‘the interests of the States 
whose laws are in question’ to determine the full faith and credit 
questions.309

10.345 Many of these issues and possibilities were raised by the parties and interveners 
before the High Court in Breavinglon v Goddleman.3I0 Some also argued that if any rules 
of the conflict of laws (such as those in tort) seemed unsuitable to the Australian situation 
it would be preferable for the High Court to change those rules either for all situations or 
in respect of those involving the relationship of the States and Territories, rather than to 
derive substantive rules from section 118.

10.346 The issues are intricate and complex. They are also important for the nature of 
our federation, involving as they do the relationship of the several legal systems within it 
to the national structure. We consider that we should not make any recommendations for 
the alteration of sections 51 (xxv.) or 118, in respect of those matters, until the High Court 
has had the opportunity to consider the extensive submissions that were made to the 
Court regarding them. Consistently, however, with our recommendations in relation to 
section 51(xxiv.) and federal jurisdiction, we are of the view that there should be added at 
the end of section (xxv.) the words ‘and the Territories’, and at the end of section 118, the 
words ‘and Territory’ should be added.

10.347 We are, however, in full agreement with the Judicial Committee that the Federal 
Parliament should be empowered to prescribe principles related to choice of law. As that 
Committee points out, according to the present state of law, it seems that the States may 
alter common law conflicts’ rules by legislation or otherwise affect them. This has 
happened in some areas of trade and commerce.311 This could, as the Committee said, 
give rise to ‘the same subject matter being claimed by the laws of several States and thus 
different results being achieved in a particular case, dependent upon the State court or 
courts before which it comes’.312

10.348 Even if the common law rules remain uniform or are deemed to be laid down by 
section 118, they may not be satisfactory, particularly insofar as they are more suited to 
the relationship between foreign countries, than that between the States of Australia.

10.349 The Judicial Committee recommended that the legislative power refer to 
‘declaring the appropriate law where two or more such laws (statutory or otherwise) 
apply’. We have some difficulty with this formulation because, in most conflicts cases, it 
will be determined under the common law that only one law applies.313 Also the 
Committee’s recommendation, being consequential on the full faith and credit guarantee, 
is confined to choice of law principles that concern the relationship of laws among the 
States and Territories. The Committee pointed out that the Federal Parliament had power 
to legislate for rules of conflict of laws involving international elements under the external 
affairs power (section 51(xxix.)). While we agree with the Committee, we consider it 
desirable to insert a new provision in section 51 that extends to the entire area.

10.350 We accept Professor Pryles’ suggestion that the subject ‘principles of choice of 
law’ would achieve the result we want. It has been suggested that a phrase such as ‘choice 
of law’ might enable the Commonwealth to prescribe some law, such as a federal or

309 M Pryles and P Hanks, op cit, 90-4, para 3.5.2.
310 The decision in this case has not been delivered by the High Court.
311 SW Cavanagh and CS Phegan, Product Liability in Australia (1983) para 1021-26; Kay's Leasing Corp Pty 

Ltd v Fletcher (1964) 116 CLR 124; Gosper v Sawer( 1985) 58 ALR 13.
312 Judicial Report, 109, para 8.7.
313 This point was raised by JC Waugh S3000, 9 November 1987, and by Professor M Pryles.
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foreign law, that has no relevance to the foreign or inter-State elements of the case.314 In 
our view, however, the phrase ‘principles of choice of law’ is sufficiently understood as 
referring in law to a choice to be made among the law of places that have some relation to 
the particular case. Indeed outside the field of conflicts of laws, it would be difficult to give 
the phrase, as a subject of power, any satisfactory meaning or application. In order to 
construe it, it is necessary, therefore, to refer to a familiar subject of law, the object of 
which is to choose among relevant legal systems.

10.351 Both the Queensland Government and the Judicial Committee raised the issue of 
the possibility of the Commonwealth favouring one or more States over others.315 We 
agree with the Committee that the difficulty with a qualification preventing discrimination 
is that a choice of law rule will always favour the law of some place over others. A 
capricious or arbitrary singling out of one or more States for discriminatory treatment 
would be invalid by virtue of the doctrine of implied immunity which we discussed in 
Chapter 2. We are also of the view that the words ‘Principles of provide inherent 
limitations on the type of law that could be made under the power.

People of any race : Aborigines and Torres Strait Islanders 

Recommendations

10.352 We recommend that section 51 of the Constitution be altered by:
(i) omitting paragraph (xxvi.); and
(ii) inserting the following paragraph so that the Federal Parliament has power 

to make laws with respect to:
(xxvi.) Aborigines and Torres Strait Islanders:.

10.353 We recommend that, at this stage, the Constitution should not be altered to enable 
constitutional backing to be given to an agreement, or agreements, between the 
Commonwealth and representatives of Aborigines and Torres Strait Islanders.

Issues

10.354 In considering section 51 (xxvi.) three main issues have emerged:
(a) Is section 51 (xxvi.) still necessary and desirable?
(b) Should a specific law-making power with respect to Aborigines and Torres 

Strait Islanders be added?
(c) Should a specific power be added to enable constitutional backing to be 

given to any agreement, or agreements, made between the Commonwealth 
and representatives of Aborigines and Torres Strait Islanders?

10.355 These issues, though related, merit separate consideration.

(a) The race power 

Current position

10.356 Section 51 (xxvi.) empowers the Federal Parliament to make laws with respect to: 
The people of any race for whom it is deemed necessary to make special laws:.

314 JC Waugh S3000, 9 November 1987.
315 Judicial Report, 110, para 8.11; Queensland Government S1214, 25 November 1987.
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10.357 Until it was altered in 1967, the provision gave the Federal Parliament power to 
make laws with respect to:

The people of any race, other than the aboriginal race in any State, for whom it is 
deemed necessary to make special laws: (emphasis added).316

10.358 Purpose. Section 51 (xxvi.) was inserted to give the Federal Parliament concurrent 
power with State Parliaments with respect to alien races within their territory. According 
to Quick and Garran, the power enabled the Federal Parliament:

to deal with the people of any alien race after they have entered the Commonwealth; to 
localize them within defined areas, to restrict their migration, to confine them to certain 
occupations, or to give them special protection and secure their return after a certain period 
to the country whence they came.317

10.359 The Parliament could ‘pass special and discriminating laws’ relating to the people 
of any race.318 As Professor Harrison Moore pointed out in 1910, the provision was 
intended to enable the Commonwealth to pass the sort of laws which before 1900 had 
been passed by many States concerning:

the Indian, Afghan, and Syrian hawkers; the Chinese miners, laundrymen, market 
gardeners, and furniture manufacturers; the Japanese settlers and Kanaka plantation 
labourers of Queensland, and the various coloured races employed in the pearl fisheries of 
Queensland and Western Australia.319

10.360 In recent years, a number of judges have observed that laws made under section ' 
51 (xxvi.) may validly discriminate against, as well as in favour of, the people of a : 
particular race,320 and that the Parliament may make laws prohibiting discrimination [ 
against people of the Aboriginal race by reason of their race.321

10.361 According to Mason J, the power is ‘wide enough to enable the Parliament (a) to 
regulate and control the people of any race in the event that they constitute a threat or 
problem to the general community, and (b) to protect the people of a race in the event that 
there is a need to protect them.’322

10.362 As Wilson J observed, however, ‘these days, one. would not readily contemplate 
the use of the power to the detriment of the people of a race’323 and Brennan J has 
suggested that the passing of the Racial Discrimination Act 1975 (Cth) ‘manifested the 
Parliament’s intention that the power will hereafter be used only for the purposes of 
discriminatorily conferring benefits upon the people of a race for whom it is deemed 
necessary to make special laws.’324
316 The Constitution also provided, in section 127:

In reckoning the numbers of the people of the Commonwealth, or of a State or other part of the 
Commonwealth, aboriginal natives shall not be counted.

That section was repealed in 1967.
317 Quick and Garran, 622.
318 id, 623. For a discussion of the history of the provision, see G Sawer ‘The Australian Constitution and the 

Australian Aborigine’ (1966-7) 2 Federal Law Review, 17.
319 H Moore, The Constitution of the Commonwealth of Australia (2nd edn, 1910) 464.
320 Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 186 (Gibbs CJ), 209 (Stephen J), 244 (Wilson J); contra

242 (Murphy J, who said that the provision is ‘for the beneht of* and does not enable laws intended to affect 
adversely the people of any race). See also Commonwealth v Tasmania (Tasmanian Dam Case)( 1983) 158 
CLR 1, 110 (Gibbs CJ), 242 (Brennan J), 272?TPgaire-j)r----------

321 Koowarta v BjeUce^Peiersen (1982) 153 CLR 168, 186 (Gibbs CJ), 245 (Wilson J).
322 Tasmanian Dam Case (1983) 158 CLR 1, 158.
323 Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 244.
324 Tasmanian Dam Case (1983) 158 CLR 1, 242, see also 246.
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10.363 Scope. The High Court considered section 51 (xxvi.) in detail in Koowarta v Bjelke- 
Petersen,325 The majority held that the provision does not empower the Parliament to 
make laws which prohibit discrimination generally on the ground of race. A law must 
apply to the people of one race (or possibly several identified races) rather than to the- 
people of all races.326

10.364 The term ‘race’ in this context is not a precise one. As Justice Brennan said, 
‘“race” is not a termoFart; it is not a precise concept.... There is, of course, a biological 
element in the concept. The UNESCO studies on race and racial discrimination reveal 
some difficulty in giving a precise definition even to this element.’327 His Honour also said 
that, although the biological element is ‘an essential element of membership of a race’, 
regard may be had to other characteristics (such as physical similarities, a common 
history, a common religion or spiritual beliefs, and a common culture) in identifying 
people as members of a race.328

10.365 To come within section 51 (xxvi.) a law may have to be a special law ‘in the sense 
of having some special connexion with the people of any race’329 In Koowarta v Bjelke- 
Petersen, Stephen j said:

I regard the reference to special laws as confining what may be enacted under this 
paragraph to laws which are of their nature special to the people of a particular race. It must 
be because of their special needs or because of the special threat or problem which they 
present that the necessity for the law arises; without this particular necessity as the occasion 
for the law, it will not be a special law such as s.51(xxvi) speaks of. No doubt it may happen 
that two or more races will share particular problems within the Australian community and 
that this will make necessary the enactment of one law applying equally to those several 
races; such a law will not necessarily forfeit the character of a law under par. (xxvi) because 
it legislates for several races ....
To be within power under par. (xxvi) a law must be special in the sense that it is the 
particular race, or races, for whom it legislates that gives rise to the occasion for its 
enactment.330

10.366 As the Powers Committee pointed out, a potential source of limitation on the 
scope of section 51 (xxvi.) may flow from the approach taken by Stephen J in the 
Koowarta Case. Under that approach, and because of the need to show that the law is a 
‘special law’, it is possible that the scope of the power will be confined to the enactment of 
measures which are designed to deal with the ‘special needs’ of or a ‘special threat’ or 
‘problem’ posed by the people of the particular race. It can be argued that this approach 
to the power could help to undermine quite considerably the extent to which the 
Parliament’s opinion, as to the necessity of the law enacted as an exercise of the races

325 (1982) 153 CLR 168.
326 id, 186-7 (Gibbs CJ with whom Aickin J agreed), 210-11 (Stephen J), 245 (Wilson J), 261-2 (Brennan J); 

contra 242 (Murphy J, who argued that section 51 (xxvi) would support a law concerning racial 
discrimination generally); see also Tasmanian Dam Case (1983) 158 CLR 1, 110-11 (Gibbs CJ), 319 
(Dawson J). The Koowarta Case may have had the effect of requiring the enactment of separate but parallel 
legislation to deal with problems which affect people of a number of races, thus producing the somewhat 
odd result that what may be capable of enactment in several laws, each dealing with separate races, might 
not be capable of enactment in one law. (Powers Report, 97, para 6.8; see GJ Lindell, ‘The Corporations 
and Races Powers’ (1984) 14 Federal Law Review, 219, 243-5).

327 Tasmanian Dam Case (1983) 158 CLR 1, 243; see also 180 (Murphy J), 273-4 (Deane J), 318 (Dawson J); 
Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 210-11 (Stephen J); Ofu-Koloi v The Queen (1956) 96 CLR 
172; King-Ansell v Police [ 1979] 2 NZLR 531; Mandla v Dowell Lee [1983] 1 QB 1.

328 Tasmanian Dam Case (1983) 158 CLR 1,244; see also 276 (Deane J).
329 Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 209 (Stephen J); Tasmanian Dam Case(1983) 158 CLR 1, 

110 (Gibbs CJ).
330(1982) 153 CLR 168, 210; see also 244-5 (Wilson J) and Tasmanian Dam Case (1983) 158 CLR 1, 158-9 

(Mason J), 203 (Wilson J), 319-20 (Dawson J).
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power, is conclusive. The opinion of the Parliament as to the existence of the special need 
or the special threat would not suffice in order to show that the law was ‘special’ in 
character.331

10.367 The power may be used to protect the elements of the cultural heritage (including 
the historical and spiritual or religious heritage) of the people of a particular race (for 
example, a church, a shrine or an archeological site) because ‘the cultural heritage of a 
people is so much of a characteristic or property of the people to whom it belongs that it 
is inseparably connected with them’.332

Advisory Committees' recommendations

10.368 Individual and Democratic Rights Committee. The Rights Committee argued that 
section 51 (xxvi.), ‘even in its present form, is offensive in its operation, turning as it does 
upon a concept of “race”, which is not a valid physical or scientific concept.’333 The 
Committee therefore recommended that the Constitution should be amended to ‘exclude 
any power ... to make discriminatory laws with respect to races generally, and that in 
substitution there should be an express ... power... to make laws for the benefit of the 
Aboriginal people and the Torres Strait Islands people.’334

10.369 Distribution of Powers Committee. The Powers Committee referred to one 
submission335 which highlighted the fact that any changes made to the existing power for 
the benefit of Aborigines necessarily raises the question whether similar changes should 
be made with respect to the people of other races. The Committee suggested that, to some 
extent, the problem could be avoided if provision was made for separate and new head of 
power to legislate with respect to Aborigines while leaving the present power intact,336 and 
it recommended accordingly.337

Submissions
/

/ 10.370 As part of its submission to the Powers Committee, the Northern Land Council 
. pressed for the avoidance of the word ‘race’ in defining federal legislative power because 

of its unsuitable and undesirable character as a concept.338 Few submissions were received 
1 by the Commission on this matter. Tt was argued That laws should not be made for the 

benefit of one group as all Australians should be subject to the same laws.339 Others who 
supported constitutional recognition of Aborigines favoured removal of section 

\ 51 (xxvi.).340

y/J Reasons for recommendation

10.371 We recommend the omission of section 51 (xxvi.) because it is inappropriate and 
unnecessary to have such a provision in the Constitution.

331 Powers Report, 99, para 6.14.
332 Tasmanian Dam Case (1983) 158 CLR 1, 159 (Mason J), 180-1 (Murphy J), 244-5 (Brennan J), 274-6 

(Deane J); see also 110-11 (Gibbs CJ), 203 (Wilson J), 321 (Dawson J).
333 Rights Report, 73.
334 ibid.
335 Submission from the Department of Aboriginal Affairs, Powers Report 104, para 6.36.
336 ibid, see also 106, para 6.47.
337 id, 95, 104.
338 id, 102, para 6.31. The Committee, while seeing the merit of the Northern Land Council’s formulation, 

doubted whether it would be possible to frame a new power which does not implicitly rely on the concept 
of race: id, 105, para 6.42.

339 eg HM Hein S3024, 29 October 1987; see also NH Barnfield S2907, 29 October 1987.
340 S Pelczynski S2702, 18 October 1987.
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10.372 It is inappropriate because the purposes for which, historically, it Wfl* inserted no 
longer apply in this country. Australia has joined the many nations which have rejected 
race as a legitimate criterion on which legislation can be based. Australia’s ratification of 
the International Convention on the Elimination of All Forms of Racial Discrimination, 
and the enactment of the Racial Discrimination Act 1975 (Cth), are evidence that the 
attitudes now officially adopted to discrimination on the basis of race are in striking 
contrast to those which motivated the Framers of the Constitution. It is appropriate that 
the change in attitude be reflected in the omission of section 51 (xxvi.).341 Consistently with 
that approach we have recommended (in Chapter 9) insertion of section 124G which 
would give everyone the right to freedom from discrimination on the ground of race.

10.373 It is unnecessary to retain the section for the purposes of regulating such things as 
the entry and activities of aliens in Australia or thelccmflhement of people who might 
reasonably be suspected of acting contrary to Australia’s interests. Other legislative 
powers, such as those with respect to defence (section 51(vi.)), naturalization and aliens 
(section 51(xix.)), foreign corporations (section 51(xx.)), immigration and emigration 
(section 51 (xxvii.)), the influx of criminals (section 51 (xxviii.)) and the relations of the 
Commonwealth with islands of the Pacific (section 51(xxx.)), together with the express 
incidental power (section 51 (xxxix.)), provide ample support for any laws directed at 
protecting Australians from any activities or groups which were not in the national 
interest.

(b) Aborigines and Torres Strait Islanders 

Current position

10.374 As noted earlier,342 section 51 (xxvi.) originally empowered the Federal Parliament 
to make laws with respect to:

The people of any race, other than the aboriginal race in any State, for whom it is deemed 
» necessary to make special laws: [emphasis added].

10.375 In 1967 the words emphasised were removed with the approval of 91% of the 
electors voting at the referendum (and a majority in each of the States), the largest 
majority in the history of federal constitutional referendums. As a result of the alteration 
it is now ‘competent for the Parliament to make special laws with respect to the people of 
the Aboriginal race.’343 Federal legislation since 1967 has, in most cases, defined 
‘Aboriginal’ (used as a noun) to mean ‘a person who is a member of the Aboriginal race of 
Australia.’.344
341 In Koowarta v Bjelke-Petersen (1982) 153 CLR 168, Wilson J said: ‘There is a touch of irony in the fact that 

the Commonwealth seeks to support the validity of the Racial Discrimination Act 1975 ‘by relying on a 
power to enact discriminatory laws, whether for good or ill, for the people of any race’ (244). Brennan J 
said: it is of the essence of a law falling within par. (xxvi) that it discriminates between the people of the 
race for whom the special laws are made and other people, whereas the Act seeks to eliminate racial 
discrimination’ (261).

342 Chapter 3, para 3.24; Chapter 10, para 10.357.
343 Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 186 (Gibbs CJ).
344 eg see Aboriginal and Torres Strait Islanders (Queensland Discriminatory Laws) Act 1975 (Cth), section 3; 

Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), section 3(1); Aboriginal Councils and 
Associations Act 1976 (Cth), section 3; Aboriginal Development Commission Act 1980 (Cth), section 4(2); 
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) section 3(1); Aboriginal Land 
(Lake Condah and Framlingham Forest) Act 1987(Cth), section 3(1).
Note, however, that the Aboriginal Loans Commission Act 1974 (section 5) and the Aboriginal Land Fund 
Act 1974 (section 3) each defined ‘Aboriginal’ to mean ‘an indigenous inhabitant of Australia .. .’. Both 
Acts were repealed by the Aboriginal Development Commission Act 1980 (Cth).
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10.376 Although the power is expressed in terms which would allow laws which would 
discriminate in favour, or to the detriment, of Aboriginals, there was, presumably, a ‘high 
purpose which the Australian people intended when the people of the Aboriginal race 
were brought within the scope of its beneficial exercise.’345

10.377 Just as the term ‘race’ is an imprecise one, so isjthe expression ‘aboriginal_race’. In 
the Tasmanian Dam Case, Murphy J said that, whatever technical IrfeanThgTrace’ might 
be given in other contexts, ‘in the Australian Constitution it includes the Aborigines and 
Torres Strait Islanders and every subdivision of those peoples’,346 and Deane J said that 
the phrase ‘people of any race’ is ‘apposite to refer to all Australian Aboriginals 
collectively . . . [and] to any identifiable racial sub-group among Australian 
Aboriginals.’347 He continued:

By ‘Australian Aboriginal’ I mean, in accordance with what I understand to be the 
conventional meaning of that term, a person of Aboriginal descent, albeit mixed, who 
identifies himself as such and who is recognized by the Aboriginal community as an 
Aboriginal.348

10.378 Justice Brennan said that a ‘group of whatever size’, the members of which have ‘a 
common Aboriginal biological history’ may be ‘the relevant people of the Aboriginal race 
for whom the law is made’.349 Justice Dawson, having noted the imprecision of the 
meaning of ‘race’, thought it proper to assume in that case that ‘the Aboriginal race’350 is 
‘sufficiently identifiable and identified as a race within the meaning of section 51(xxvi.).351

10.379 Section 51(xxvi.) would allow laws dealing with matters for the physical and 
mental benefit of Aboriginal people. The power ‘does not place a limitation upon the 
nature of the benefits which a valid law may confer, and none should be implied.’352 A law 
made under this power may preserve the material evidence of the history and culture of 
Aboriginal people, including such things as sites of particular significance to them and 
other elements of their historical and spiritual or religious heritage.353 The Federal 
Parliament may also be able to pass laws concerning Aboriginal languages and laws and 
laws prohibiting discrimination against people of the Aboriginal race by reason of their 
race, possibly extending to a bill of rights for Aborigines.354

10.380 Thus the Commonwealth appears to have quite substantial powers to pursue wide 
ranging policies concerning Aborigines and Torres Strait Islanders, providing it observes 
such express constitutional restrictions as those contained in section 51(xxxi.i. A 
limitation on the use of the power may exist if the view of Stephen J in the Koowarta Case 
(quoted earlier) is followed by the High Court.355 If that view prevails, the power would 
not support the making of a law on any matter regardless of its context or subject matter 
merely because it was confined in its application to the conduct of or affairs involving
345 Tasmanian Dam Case (1983) 158 CLR 1, 245-6 (Brennan J).
346(1983) 158 CLR 1, 180. Murphy J also referred to ‘the Tasmanian Aboriginal peoples’ (ibid) and ‘the 

people of the Tasmanian Aboriginal race’ (181).
347 id, 274.
348 ibid.
349 id, 245.
350 Referred to in section 8 of the World Heritage Properties Conservation Act 1983 (Cth).
351 (1983) 158 CLR 1,318.
352 id, 242 (Brennan J).
353 id, 158-60 (Mason J), 180-1 (Murphy), 244-6 (Brennan J), 274-6 (Deane J); see also 110-11 (Gibbs CJ)j, 202

3 (Wilson J), 321 (Dawson J).
354 See Senate Standing Committee on Constitutional and Legal Affairs Two Hundred Years Later. . ( 1983) 

92; Sir Harry Gibbs ‘The Constitutional Protection of Human Rights’ (1982) 9 Monash University Law 
Review 1,9.

355 There are references to his approach in a number of judgments in the Tasmanian Dam Case, though iit was 
not necessary to deal with its correctness in that case.
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people of the Aboriginal race. Even on the narrow view, however, section 51 (xxvi.) 
empitwers the Parliament to make a variety of laws. It should also be remembered that a 
number of other constitutional powers are relevant to Aborigines, including the external 
affairs power (section 51(xxix.)), the power to acquire property (section 51(xxxi.)) and the 
power to appropriate and grant money (sections 81 and 96).

10.381 The external affairs power. In Koowarta v Bjelke-Petersen the Racial Discrimination 
Act 1975, which gives effect to the International Convention on the Elimination of All 
Forms of Racial Discrimination, was held to be a valid exercise of the external affairs 
power.356 To date that is the main Act of benefit to Aborigines to be enacted under the 
external affairs power. If International Labour Convention No 107, cited as the 
Indigenous and Tribal Populations Convention, 1957, is adopted by Australia, there may 
be related legislation for the benefit of Aborigines and Islanders. The terms of that 
Convention are being reconsidered and Aboriginal groups are involved with the Federal 
Government in the international review process. If an international convention on the 
rights of indigenous people is prepared, the Commonwealth could become a party to it 
and give effect to any obligations by a federal law enacted under the external affairs 
power.357

10.382 Acquisition of property. Under section 51(xxxi.) the Federal Parliament is 
empowered to make laws with respect to ‘The acquisition of property on just terms from 
any State or person for any purpose in respect of which the Parliament has power to make 
laws'. This section (discussed in Chapter 9 of this Report) has a bearing, for example, on 
any federal Aboriginal land rights legislation which might operate in the States.

10.383 Financial grants. Section 96 provides that the Parliament ‘may grant financial 
assistance to any State on such terms and conditions as the Parliament thinks fit.’ Section 
81 authorises the appropriation of the Consolidated Revenue Fund ‘for the purposes of 
the Commonwealth’. The federal Department of Aboriginal Affairs receives annual 
allocations in two main forms:

(a) direct grants to Aboriginal organisations (under section 81), and

(b) State grants (under section 96).

All projects which are supported through States grants programs must comply with the 
Federal Government’s policy in the field of Aboriginal affairs.
356 See also Gerhardy v Brown (1985) 159 CLR 70 for discussion of the effect of the Racial Discrimination Act 

1975.
357 On the international aspects of Aboriginal issues see AE Woodward Aboriginal Land Rights Commission 

Second Report (1974) 2; AE Woodward ‘Land Rights and Land Use: A view from the sidelines’ (1985) 59 
Australian Law Journal 413; G Nettheim ‘The relevance of international law’ in P Hanks and B Keon- 
Cohen (eds) Aborigines and the Law (1984) 50-73; G Nettheim, ‘Indigenous Rights, Human Rights and 
Australia’ (1987) 61 Australian Law Journal 291; G Bennett ‘The Developing Law of Aboriginal Rights’ 
(1979) 22 ICJ The Review 37; C Holding ‘UN Working Group on Indigenous Populations: Australian 
Statement’ Australian Foreign Affairs Record, vol 55 no 7, July 1984, 760-3; G Evans ‘Australia’s approach 
to human rights’ Speech to 41st Session of UN Commission on Human Rights, Geneva, Australian Foreign 
Affairs Record, vol 56 no 2, Feb 1985, 82-7; EG Whitlam ‘Australia’s international obligations on 
Aborigines’ (1981) 53 Australian Quarterly 433; EG Whitlam, The Whitlam Government 7972-/975 (1985) 
chapter 12; see also Powers Report, 96, para 6.5; Rights Report, 58-9.
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10.384 Inconsistent State laws. Because the Federal and State Parliaments have concurrent 
powers in the field of Aboriginal affairs, they may cooperate in making relevant laws. It is 
possible, however, that conflicting federal and State laws may be enacted. Under section 
109 a valid federal law prevails and the State law, to the extent of the inconsistency, is 
invalid.

10.385 Other constitutional provisions. Some other provisions may have direct relevance to 
Aborigines if recommendations in the Australian Law Reform Commission’s Report The 
Recognition of Aboriginal Customary Laws concerning the recognition of customary 
marriages are adopted. Those provisions include the power of the Federal Parliament to 
make laws with respect to taxation (section 51(ii.)), marriage (section 51(xxi.)) and invalid 
and old-age pensions (section 51 (xxiii.)).358

10.386 Section 122 gives the Commonwealth a general power to make laws for the 
government of any federal Territory. The Aboriginal Land Rights (Northern Territory) Act 
1976 (Cth) was passed pursuant to this section. Because the Act only applies in the 
Northern Territory, the ‘just terms’ requirements of section 51(xxxi.) do not apply.359

Previous proposals for reform

10.387 Royal Commission on the Constitution. In the 1929 Report, the Royal Commission 
considered submissions for and against giving the Commonwealth legislative power with 
respect to Aborigines in the States.360 The Royal Commission did not recommend that 
section 51 (xxvi.) be amended because, although the Commission recognised ‘that the 
effect of the treatment of aborigines on the reputation of Australia furnishes a powerful 
argument for a transference of control to the Commonwealth’, it thought that ‘on the 
whole the States are better equipped for controlling aborigines’.361 Three members of that 
Commission, however, recommended that the Federal Parliament be given ‘full power’ 
with respect to Aborigines because of what they described as ‘the responsibility of the 
nation as a whole to care for the aboriginal native races of this country.’362

10.388 Joint Committee on Constitutional Review. The Committee considered whether the 
Federal Parliament should have an express power to make laws with respect to 
Aborigines. Representations were made to it advocating such a recommendation; the 
Committee, however, did not complete its inquiries on all the issues involved and 
consequently no recommendation was made.363

10.389 The Committee also reviewed the history and effect of section 127 of the 
Constitution and recommended that it be repealed.364 In 1967 the section was repealed.

Advisory Committees’ recommendations

10.390 The Powers Committee suggested that there are a number of factors which make 
it both desirable and necessary for the Federal Parliament to have power to make laws 
‘with reject to Australian aborigines’. For example:

/(a) the nation as a whole has a responsibility to care for and provide for the well 
being of its Aboriginal population; and

358 The Recognition of Aboriginal Customary Laws (1986) vol 2, para 1019, and on constitutional issues 
generally para 1011-21.

359 See discussion in Chapter 9 under the heading Property rights — current position, para 9.757-9.761.
360 1929 Report, 219-20.
361 id, 270.
362 id, 302-3, Mr Duffy, Mr McNamara, Mr Ashworth.
363 1959 Report, 56, para 397.
364 id, 54-6.
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(b) the reputation of Australia internationally may be affected greatly by the 
treatment it accords to Aborigines.365

10.391 The Committee recommended that the Constitution should be altered to confer 
upon the Parliament a new and additional head of power to legislate with respect to 
Australian Aborigines.366 The Committee’s recommendation was made for two main 
reasons, namely:

(a) it is desirable to have such a power for symbolic reasons; and
(b) a new power could avoid some of the uncertainty which surrounds the 

present races power.367

10.392 A separate power would, the Committee suggested, ‘help, even if only in a. small 
way, to recognize the special and unique position-of-Australian-aboxlgines — and thus 
overcome the failure of the Constitution to make any reference to those persons at all’.368 
A new power in the terms recommended would widen the law-making powers of the 
Parliament though the wording of such a power to achieve this objective would need to be 
carefully considered.369 The Powers Committee noted that the existing races power may 
support laws which discriminate against Aborigines.370

10.393 The Rights Committee placed some emphasis on the possible use of section 
51 (xxvi.) to support laws which discriminate against persons of the Aboriginal or Torres 
Strait Island race and other races. In the Rights Committee’s view, the legislative powers 
of the Commonwealth should be amended to make it clear that there is ‘a power to make 
laws for the benefit of Australian T^bonginesT and" Torres StrairTsTanderg.’ These groups 
should be expressly referred to ‘as the indigenous people of the lands over which the 
Commonwealth of Australia now exercises dominion.’371

10.394 The Powers Committee was not persuaded that the new power should be qualified 
to ensure that it is only used to sustain laws which benefit Aborigines. In the Committee’s 
view the qualification is not desirable because:

the concept of benefit may prove difficult to interpret since there can be frequent 
disagreement on whether legislation benefits or adversely affects the interests of 
particular groups in a community;
heads of legislative power should be broadly worded;
the introduction of the benefit concept would have the effect of partially retaining 
the Stephen J approach to the ‘races’ power in its application to laws with respect to 
Australian aborigines;
the question whether a law benefits or adversely affects the interests of people of the 
aboriginal race is a matter which should be seen as more properly reflecting on the 
way the power should be exercised rather than its existence, ie. a political matter 
which should be left to the judgment of the electors;
whether the power should be limited because of its potential use in interfering with 
or overriding important rights of aboriginal people should be more properly 
considered as part of the debate concerning the entrenchment of individual rights.
... Such a course, however, even if it was followed, would concentrate on the 
entrenchment of the desired rights rather than limiting the scope of the power.372

365 Powers Report, 96, para 6.2-6.4.
366 id, 104, para 6.37.
367 id, 104-6, para 6.38-6.48; see also 102-3, para 6.30-6.32.
368 id, 105, para 6.41.
369 id, 105-6, para 6.45, 6.46; see also 104-5, para 6.38-6.44.
370 id, 99, para 6.13.
371 Rights Report, 73.
372 Powers Report, 106, para 6.48.
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10.395 Other matters. Some other matters of direct relevance to Aboriginals and 
Islanders were dealt with by the Rights and Powers Committees.

10.396 In summary, the Rights Committee concluded:
C (a) that ‘it would not be appropriate at this stage to recognise a specific category 

of Aboriginal rights in the Constitution’373 as ‘it would be undesirable to pre
empt possible future discussions and negotiation arising under the ... new 

l__ power to enter compacts’ proposed by the Committee;374
(b) that it is not appropriate, at this time, to provide in the Constitution for 

‘duties and responsibilities not to engage in the incitement of racial hatred 
and the reinforcement of racist stereotypes’ — particularly as there are 
difficulties in framing a provision which would operate consistently with the 
preservation of freedom of expression;375

t
that the question of whether seats in the Senate should be designated for 
Aborigines (to enable them to gain representation) should not be the subject 
of constitutional change now but ‘should be among the subjects for 
negotiation, possibly leading to constitutionally entrenched agreements’;376

\ (d) that there should not be a special ‘consent clause to ensure the participation 
of Aborigines in any constitutional amendment which affects their rights or 

t which alters the sections that refer to them’;377 and
r~(e) that it is not appropriate to make special constitutional provision

concerning matters to do with Aboriginal land in the Northern Territory 
and the Maralinga area of South Australia.378

10.397 The Powers Committee commented on similar issues, including a proposal ‘to 
provide for the constitutional guarantee of the rights of the aboriginal people of 
Australia’, a proposal which was ‘sometimes accompanied by a call for the recognition of 
the prior sovereignty enjoyed by Australian aborigines before the country was settled by 
Europeans.’379 The Committee took the view that this matter was outside its terms of 
reference, but believed that the kind of rights proposed could be made the subject of valid 
federal legislation under the new power proposed with respect to Aborigines. The 
Committee noted that such legislation

could override any inconsistent State legislation by virtue of section 109 and thereby 
provide a measure of full protection as against future inconsistent State legislation. 
However, it could not provide full entrenchment as against future inconsistent federal 
legislation.380

noted in Chapter 9,381 both the Rights Committee and the Powers Committee
also considered whether some alteration should be made to section 51(xxxi.) in its
application to the acquisition of certain types of land for Aboriginal purposes.
373 Several submissions to the Committee proposed that the Constitution should grant recognition and 

affirmation of the indigenous rights of Aboriginals and Torres Strait Islanders, including an express right 
of self-determination, rights to land, protection of social and cultural heritage, and the right to a secure 
economic basis: Rights Report, 75.

374 ibid.
375 ibid. The Committee thought that the matter is best left to State and federal legislation.
376 id, 76.
377 ibid.
378 id, 76-7.
379 Powers Report, 101, para 6.26; also 6.27-6.29.
380 id, 108, para 6.57.
381 para 9.766-9.773.
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Submissions

10.399 The Powers Committee received a number of submissions advocating the 
inclusion of a new power to enable the Federal Parliament to legislate for the benefit of 
Aborigines- Such a power would be intended to dispensewith theneedTo comply with the 
'special law’ requirement contained in section 51 (xxvi.) and to puftKe present power on a 
clearer_and firmer basis.382 The Committee summarised the reasons advancecTT>7 the 
Northern Land Council for seeking a new power as:383

(a) the need for a full power to legislate with respect to Australian aborigines;

(b) the uncertainty which surrounds the present power;

(c) the need to eliminate the ‘special laws’ requirement which is seen as unnecessary;

(d) the need to ensure the valid and continued operation of laws passed for the benefit 
of Aborigines in the Northern Territory (in the exercise inter alia of the territories 
power under section 122) if and when the Territory becomes a State;

(e) the need to avoid the use of the word ‘race’ in defining Federal legislative power 
because of its unsuitable and undesirable character as a concept.

Two organisations rejected the need for any change because they were opposed to any 
expansion of federal power in this area.384

10.400 The Rights Committee also received submissions concerning constitutional 
recognition of the rights of Aborigines.385

10.401 The Commission has received a number of submissions supporting some form of 
special mention of Aborigines,386 or supporting recognition of the rights of Aborigines.387 
Others opposed any special mention being given to Aborigines in the Constitution,388 or 
opposed special rights or provisions for Aborigines, usually on the basis that all 
Australians are equal and should be treated equally.389
382 Powers Report, 102-3, para 6.30-6.34 citing submissions of the Northern Land Council, Aboriginal Law 

Centre of the University of NSW, Citizens for Democracy, Department of Aboriginal Affairs, G Neate, K 
McEvoy.

383 id, 102, para 6.30.
384 id, 103, para 6.32 citing Country Shires Councils’ Association of WA, Country Womens’ Association of 

Australia.
385 eg Northern Land Council, Professor G Nettheim and L Beacroft, National Aboriginal and Islander Legal 

Services Secretariat, R Chisholm, A Walton, N Andrews, J Long, Aboriginal Development Commission, 
South Australian Legal Rights Movement, Central Land Council, N Bell MLA.

386 eg G Gower S2808, 26 October 1987; I Robertson S2720, 19 October 1987; WHJ Phillips S3031, 5 
November 1987; P Jull S2695, 29 September 1987; Citizens for Democracy S3270, 16 October 1987; G 
Wright S3360, 19 March 1988; DW McLeod S2862, 27 October 1987.

387 A Walton S3390, 25 October 1986; P Jull S2695, 29 October 1987; RC Kershaw S2710, 17 October 1987; J 
Beasant S2744, 26 October 1987; Religious Society of Friends S2365, 3 August 1987; R Barnes S2620, 21 
September 1987; S Cocco S2458, 4 September 1987.

388 eg RM Parker S2762, 22 October 1987; B Hughes S2940 10 November 1987; HB Hall S2706, 18 October 
1987; J Attwod S2660, 14 October 1987.

389 J Jones S2909, 26 October 1987; JE Flack S2753, 26 October 1987; JJ Wade S2562, 19 December 1987; 
WHJ Phillips S3031, 5 November 1987; BO Mansfield S2570, 30 October 1987; Brownsdon S3079, 15 
November 1987; V Guest S3313, 1 March 1988; Heenan S2579, 4 December 1987; L Randall S2550, 12 
December 1987; G Hardie S2477, 6 September 1987; B Edwards S2690, 15 October 1987; R Callaghan 
S2760, 25 October 1987; CW Chamney S3182, 25 January 1988; WA Richmond S3197, 2 February 1988; 
FW Porch S2926, 4 November 1987; DC Morrison S2783, 24 October 1987: SJ Cooke S2486, 7 September 
1987 see also AT Leahy S2882, 27 October 1987.
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r
. As noted in Chapter 4 of this Report390 we also received a number of submissions

on the question of separate representation^ for the Aboriginal people. The National 
Aboriginal and Islander L-egal"SeTVfces^ecretariat argued that, because the interests of 
the component parts of the Commonwealth are safeguarded by the Senate, the Aboriginal 
people should be represented there, as an electorate, as if they were a State.391 The Public 
Interest Advocacy Centre endorsed this view, arguing that this would be an important 
step towards redressing the inequalities which the Aboriginal people have faced for the 
last 200 years.392 The Aboriginal Development Commission submitted that, if a certain 
number of seats in the Senate were designated for Aboriginal representatives, Parliament 
would have ready access to expert opinion on laws affecting the Aboriginal people.393

Reasons for recommendation

10.403 In conjunction with the recommendation for the omission of section 51(xxvi.), we 
recommend the insertion of a new paragraph (xxvi.) which would give the Federal 
Parliament express power to make laws with respect to those groups of people who are, or 
are descended from, the indigenous inhabitants of different parts of Australia.

10.404 The recommendation is made largely for the reasons suggested by the Advisory 
Committees, in particular because:

the nation as a whole has a responsibility for Aborigines and Torres Strait 
Islanders; and

the new power would avoid some of the uncertainty arising from, and 
concern about, the wording of the existing power.

10.405 Approval of this alteration of section 51 (xxvi.) would retain the spirit, and make 
explicit the meaning, of the alteration made in 1967 which Justice Brennan has described 
as

an affirmation of the will of the Australian people that the odious policies of oppression and 
neglect of Aboriginal citizens were to be at an end, and that the primary object of the power 
is beneficial.394

10.406 The recommendation is in the form:

(xxvi.) Aborigines and Torres Strait Islanders:

because the indigenous peoples of Australia include both Aborigines and Torres Strait 
Islanders, though the history of the two groups is very different. Irrespective of their 
differences, Torres Strait Islanders are indigenous inhabitants of parts of Australia who,

390 para 4.277; submissions were also received from S Pelczynski S2702, 18 October 1987; R Redden S2943, 5 
November 1987. The Rights Committee received submissions on this matter from the Northern Land 
Council S561, January 1987; National Aboriginal and Torres Strait Islander Legal Services Secretariat 
SI 14, 10 July 1986; Aboriginal Development Commission S3485, 22 November 1986; T Irelandes S3569, 4 
December 1986; S Murray S689, 11 October 1986, Central Land Council S446, 7 November 1986; M 
Anderson S626, 28 September 1986; Aboriginal Medical Service Inc S661, 5 December 1986.

391 SI 14, 10 July 1986.
392 S3098, 24 November 1987.
393 S565, 21 November 1986.
394 Tasmanian Dam Case(1983) 158 CLR 1, 242, see also 245-6.
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like Aborigines, have been greatly affected by European settlement.395 The distinction 
between the groups has been recognised for administrative purposes,396 and is indicated 
in federal legislation397 and some judicial observations.398

10.407 A new section 51 (xxvi.) in the terms which we recommend would give the Federal 
Parliament at least as much power as it currently has to make laws with respect to 
Aborigines and Torres Strait Islanders. Although the power would still be subject to 
constitutional limitations such as are contained in section 51(xxxi.), it would be free of the 
possible limitations pertaining to ‘special laws’ which would apply if the approach taken 
by Stephen J in the Koowarta Case were to be adopted by the High Court. It would also 
exclude any express reference to ‘race’. Although a court would no doubt see a biological 
element as essential in determining who are Aborigines or Torres Strait Islanders, it now 
appears that such things as ‘spirit, belief, knowledge, tradition and cultural and spiritual 
heritage’ are included in ‘all that goes to make up the personality and identity of the 
people of a race’399 and such indices could be considered by a court in determining the 

"vafifflfy of laws made under the power and the people to whom those laws apply.

10.408 It might be thought that a new power in the terms we recommend would raise the 
questions ‘Who is an Aboriginal?’ and ‘Who is an Islander?’ more directly than has been 
the case to date. In fact the questions ‘Who is a member of the aboriginal race?’ and ‘Who 
is an aboriginal native?’ were constitutional issues from 1901 until 1967, that is, before 
section 51 (xxvi.) was altered and section 127 was repealed. The question ‘Who is a 
member of the Aboriginal race?’ has remained, in the sense that the alteration of section 
51 (xxvi.) effectively empowered the Parliament to make laws with respect to ‘the people of 
. . . the aboriginal race’.

395 see Australian Law Reform Commission The Recognition of Aboriginal Customary Laws( 1986) vol 1, para 
96.

396 The working definition of Aboriginal and Torres Strait Islander adopted by the Commonwealth states:
An Aboriginal or Torres Strait Islander is a person of Aboriginal or Torres Strait Islander descent who 
identifies as an Aboriginal or Torres Strait Islander and is accepted as such by the community in which 
he lives.

Quoted id, para 91.
397 The Racial Discrimination Act 1975 (Cth) defines ‘Aboriginal’ to mean ‘a person who is a descendant of an 

indigenous inhabitant of Australia but does not include a Torres Strait Islander’ and Torres Strait 
Islander’ to mean ‘a person who is a descendant of an indigenous inhabitant of the Torres Strait Islands’ 
(section 3). In the Aboriginal and Torres Strait Islanders (Queensland Discriminatory Laws) Act 1975 (Cth) 
‘Aboriginal’ is defined to mean ‘a person who is a member of the Aboriginal race of Australia’ and 
Islander’ is defined to mean ‘a person who is a member of the race to which Torres Strait Islanders belong’ 
(section 3). In the Aboriginal Council and Associations Act 1976 (Cth) ‘Aboriginal’ is defined to mean ‘a 
person who is —
(a) a member of the Aboriginal race of Australia; or
(b) a member of the race to which Torres Strait Islanders belong’ (section 3).
The Aboriginal Development Commission Act 1980 (Cth) provides: ‘References in this Act to Aboriginals 
shall be read as references to members of the Aboriginal race of Australia and to persons who are 
descendants of indigenous inhabitants of the Torres Strait Islanders’ (section 4(2)). In the Aboriginal and 
Torres Strait Islander Heritage Protection Act 1984 (Cth) ‘Aboriginal’ is defined to mean ‘a member of the 
Aboriginal race of Australia, and includes a descendant of the indigenous inhabitants of the Torres Strait 
Islands’ (section 3(1)). The Aboriginal Loans Commission Act 1974 (Cth) (section 5) and the Aboriginal 
Land Fund Act 1974 (Cth) (section 3) each defined ‘Aboriginal’ to include ‘an indigenous inhabitant of the 
Torres Strait Islands’. Both Acts were repealed in 1980.

398 The Queen v Toohey; Ex parte Attorney-General (N.T.) (1980) 145 CLR 374, 383 (Barwick CJ), 391 
(Stephen, Mason, Murphy and Aickin JJ); Tasmanian Dam Case (1983) 158 CLR 1, 180 (Murphy J).

399 Tasmanian Dam Case (1983) 158 CLR 1, 276 (Deane J), see also 244 (Brennan J).
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10.409 Although there have been few cases, particularly constitutional cases, raising the 
issue, decisions of courts and legal opinions from senior law officers show the ways in 
which it has been considered.400 Early attempts at definition tended to concentrate on 
descent, without referring to other elements of ‘Aboriginality’. Problems of definition 
arose in deciding whether descendants of unions between Aborigines and settlers were to 
be regarded as Aborigines for the purposes of restrictive or discriminatory laws (such as 
laws disentitling Aborigines from voting or enrolling to vote). This led to tests based on 
‘quantum of blood’ or a ‘preponderance’ of Aboriginal blood.401 A similar view for the 
purposes of section 51 (xxvi.) was taken by senior federal law officers in the 1960s who saw 
the question as ‘basically one of descent’.402 403 The High Court’s decision in the Tasmanian 
Dam Case makes it clear that a broader definition applies for the purposes of
constitutional power 
arising ‘when persons

"

are
In our view, any difficulties of definition, particularly those 

on or near the boundaries of the racial classification as
ordinarily understood’,404 are best resolved by the Court.^ ;L'A

10.410 We agree with the reasons of the Powers Committee (referred to earlier) that the 
new power should not be expressly qualified to sustain only laws ‘for the benefit’ of 
Aborigines and TdiTes’StrairTsTandiers.

10.411 We also agree with the Rights Committee that it is not appropriate to recommend 
express constitutional provisions on the range of other matters dealt with on pages 75-7 of 
the Rights Committee’s Report.

(c) Constitutional backing for an agreement with Aborigines and Torres Strait Islanders 

Current Position

10.412 During the period in which we have been conducting this review of the 
Constitution there has been a revival of interest in the possibility of some sort of formal 
agreement being entered into between the Commonwealth of Australia and 
representatives of Aborigines and Torres Strait Islanders.

400 Various opinions are quoted and analysed by the Australian Law Reform Commission in The Recognition 
of Aboriginal Customary Laws (1986) vol 1, para 88-95.

401 Thus, for example, Attorney-General Deakin had to consider the meaning of ‘aboriginal native’ in 1901 for 
the purposes of section 127 of the Constitution. He wrote:

Section 127 of the Constitution makes a particular exception that in reckoning the numbers of the 
people of the Commonwealth or a State, ‘aboriginal natives shall not be counted’. The rule as to the 
construction of such exceptions, where, as in this case, they are not remedial, is that they should be 
construed strictly.
I am of opinion that half-castes are not ‘aboriginal natives’ within the meaning of this section, and 
should be included in reckoning the population.

(Reprinted in P Brazil and B Mitchell (eds) Opinions of Attorneys General of the Commonwealth of 
Australia (1981) vol 1, 24 (Opinion 13).) In a later opinion Mr Isaacs concurred with Mr Deakin. (For other 
opinions on the point see id, 75, 217-8, 558.) Where an Act was beneficial, however, people ‘of the half
blood’ would not be excluded on racial grounds from taking a benefit, (id, 626).

402 See the 1961 opinion of Sir Kenneth Bailey, Solicitor-General, quoted by Australian Law Reform 
Commission, The Recognition of Aboriginal Customary Laws (1986) vol 1, para 90 and later opinions 
expressing uncertainty as to who is a person of the Aboriginal race for the purpose of section 51(xxvi.) after 
it was amended in 1967.

403 See also the comparable approach taken by Justice Toohey (now a Justice of the High Court), when he was 
Aboriginal Land Commissioner, to the question of who was ‘a member of the Aboriginal race of Australia’ 
for the purpose of the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth): Finniss River Land Claim 
PP 130/1981, para 116-29; Uluru (Ayers Rock) National Park and Lake Amadeus/Luritja Land Claim PP 
115/1980, para 114-6; Borroloola Land Claim PP 123/1978, para 131.

404 Ofu-Koloi v The Queen (1956) 96 CLR 172, 175-6.
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10.413 The issue is not of recent origin, however. Indeed the possibility of agreements 
with the indigenous inhabitants of the land which became Australia can be traced back to 
the instruction given to Lieutenant James Cook which read, in part:

You are also with the Consent of the Native to take possession of Convenient Situations in 
the Country in the Name of the King of Gt Britain or: if you find the Country uninhabited 
take Possession for his Majy by setting up Proper Marks & Inscriptions, as first discoverers 
& possessors, [emphasis added].405

10.414 Other official documents of the time of early European settlement show an 
acceptance by British and colonial officials that the indigenous inhabitants had some 
rights in respect of the land.406 The fact remains, however, that, unlike the treaties made in 
such places as the United States of America, Canada and New Zealand, an agreement was 
never negotiated between the Crown and Aborigines or Torres Strait Islanders.407

10.415 Whether there will be a formal agreement, or a number of agreements, between 
the Commonwealth and representatives of Aborigines and Torres Strait Islanders has not 
been decided.

10.416 Any such agreement could take a number of forms, some of which would not give 
rise to any need for the Constitution to be altered.

10.417 The principal legal options which have been considered in the past408 can be 
summarized as follows:

(a) Agreement in the form of a treaty. This option proposes that two sovereign 
parties, the Commonwealth of Australia and the Aboriginal people, would 
enter an agreement enforceable under the international law of treaties. 
Implicit in discussion of this option is the question of the existence of 
Aboriginal sovereignty in a sense akin to nationhood.

(b) Agreement with constitutional backing. There are alternative means of 
implementing this option (both of which require the approval of a majority 
of electors voting at a referendum and of a majority of electors voting in a 
majority of the States), namely:
(i) incorporate the full text of the agreement as part of the Constitution;
(ii) insert into the Constitution a section in more general terms (similar to 

the form of section 105A), giving the Commonwealth power to enter 
an agreement with representatives of the Aboriginal people and to 
carry out its terms. (It would further provide that the agreement 
would be binding on the Commonwealth and States, notwithstanding 
any other provision of the Constitution, and would set out in broad 
terms the sorts of areas to be covered by the agreement. Acceptance 
of such a constitutional amendment would be followed by legislative 
measures putting into effect the terms agreed upon between both sides 
to the negotiations.)

(c) Agreement with legislative backing. Several approaches could be adopted 
whereby the Federal Parliament could give legislative force to the 
agreement. For example, legislation could be based on existing federal

405 As quoted by WEH Stanner After the Dreaming (1969) 60.
406 See documents quoted in Appendix C ‘Historical Survey of treatment of Aborigines in relation to land’ in 

Aboriginal Land Rights Commission Second Report (\974) 151-60; H Reynolds The Law of the Land (1987).
407 For a discussion of these treaties in their respective domestic contexts and a comparison with the position 

in Australia see Senate Standing Committee on Constitutional and Legal Affairs, Two Hundred Years Later 
. . . PP 107/1983,50-8.

408 id, 29-30.
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powers (which we noted earlier)409 or the States could refer power to the 
Commonwealth under section 51(xxxvii.) to enable it to enact legislation to 
implement an agreement especially in any areas where doubt might exist as 
to the extent of federal power.

(d) Simple agreement. Under this option the agreement would derive its legal 
force as a binding agreement enforceable by ordinary legal processes insofar 
as it imposed obligations between the parties, presumably the Executive 
Government of the Commonwealth and representatives of the Aboriginal 
people.

10.418 Of these, only the alternatives in option (b) raise issues for our consideration.

10.419 The arguments in favour of an alteration in either form need to be considered in 
light of the arguments in favour of having any agreement at all. These, in turn, arise in an 
historical context.

10.420 Accurate figures cannot be given, but it has been estimated that between 300,000 
and 750,000410 Aborigines were living in Australia in 1788. They used the land for 
sustenance and, it seems, each group had spiritual and economic links with particular 
areas of land. It seems also that the groups had well defined rules which regulated the 
relationships of people within each group and the ways in which neighbouring groups or 
strangers interacted. While it is unlikely that such rules of behaviour remain precisely in 
that form anywhere in Australia, there are many groups today whose activities are carried 
out in accordance with strong, ongoing traditional codes of conduct. Indeed, in 1971 Mr 
Justice Blackburn decided that clans in the Gove Peninsula area of Arnhem Land had a 
recognisable system of law,

a subtle and elaborate system highly adapted to the country in which the people led their 
lives, which provided a stable order of society and was remarkably free from the vagaries of 
personal whim or influence ... ‘a government of laws, and not of men’.411

10.421 Although the differences between that system and the Australian legal system are 
great, his Honour held that they are differences of degree.412

10.422 If it is accepted that in 1788 the land was inhabited by groups of Aborigines each 
of which had a system of law, there is still a question whether those Aborigines had 
proprietary rights in the land, or ‘owned’ it in a sense which our legal system would 
recognise. This question highlights the problems of accurately expressing the concepts of 
the indigenous culture in the language (particularly the legal language) of an introduced 
culture.

10.423 Mr Justice Blackburn recognised that groups of Aborigines in the Gove peninsula 
area of the Northern Territory had links to identifiable tracts of land. He described those 
links as primarily a spiritual relationship and suggested that the Aborigines had ‘a more 
cogent feeling of obligation to the land than of ownership to it.’ The evidence indicated 
that ‘the clan belongs to the land [rather] than that the land belongs to the clan’.413 In his 
view, they did not ‘own’ the land. He held that the doctrine of communal native title did 
not form, and had never formed part of the law of any part of Australia. He was also

409 para 10.374-10.386.
410 JP White and DJ Mulvaney ‘How Many People?’ in DJ Mulvaney and JP White (eds) Australians to 1788 

(1987) 115-7.
411 Milirrpum v Nabalco Pty Ltd ( Gove Land Rights Case) (1971) 17 FLR 141, 267.
412 id, 268. For a full discussion of the issues relating to recognition of Aboriginal legal systems see Australian 

Law Reform Commission, The Recognition of Aboriginal Customary Laws (1986).
413 Gove Land Rights Case(\91\) 17 FLR 141, 270-1.
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convinced, after comparing how those Aborigines thought of their land with the 
substance of proprietary interests, that ‘there is so little resemblance between property, as 
our law, or what I know of any other law, understands that term, and the claims of the 
plaintiffs for their clans, that I must hold that these claims are not in the nature of 
proprietary interests’.414 In his Honour’s view, the fact that local Aborigines thought or 
spoke of the land as being theirs, as belonging to them, did not answer the question of 
how the relationship between the people and their land could be characterised at law.

10.424 As we noted in Chapter 3415 the land now known as Australia has been legally 
classified as terra nullius at the time of European colonisation. The generally accepted 
legal position is that, at the moment when the Crown acquired sovereignty over land in 
Australia, that land became the property of the Crown.416 Early New South Wales cases 
decided that there was no difference between the Crown’s political sovereignty and the 
Crown’s title to the soil, with power to make grants of land at the Crown’s discretion.417 It 
was also established fairly early that the introduced laws applied to Aborigines fully as to 
the non-Aboriginal colonists418 and there is no doubt now that Aborigines are subject to 
the laws of the Commonwealth and of the States or Territories in which they respectively 
reside.419

10.425 The history of gradual occupation of Australia by colonists is filled with examples 
of disregard for the interests of the Aborigines dispossessed from land. Acts of violence 
by Aborigines and the colonists often accompanied the process of colonisation. Any 
efforts by governments to ensure the Aborigines could continue to use or occupy land 
were, it seems, considered to be acts of policy rather than recognition that Aborigines 
were entitled to any land.420

10.426 As Wilson J observed in a judgment relating to Aboriginal land rights legislation:
The course of history in Australia over the past 200 years cannot be ignored. That history 
nourishes the moral imperative to acknowledge past injustices in a tangible way at the same 
time as it calls for a realistic appreciation of the challenge to create in Australia a sense of 
true community based on mutual respect for the dignity and well-being of all its citizens.421

10.427 It is in light of that history that, we understand, arguments in favour of an 
agreement between the Commonwealth and representatives of Aborigines and Torres 
Strait Islanders are put.

10.428 We note that, in recent years, attempts have been made to formally recognise the 
fact that Australia was occupied before European settlement and that that settlement had 
adverse effects on the indigenous inhabitants of the land. On 20 February 1975 the Senate 
unanimously adopted the following resolution:
414 id, 273,see also 268-272. See also comments by Deane J in Gerhardy v Brown (1985) 159 CLR 70, 149-50. It 

may be arguable, however, that, despite the decision in the Gove Land Rights Case, Aborigines have certain 
proprietary rights in some land and are entitled to declaration and enjoyment of their rights or 
compensation: Coe v Commonwealth (1979) 24 ALR 118, 138 (Murphy J), see also 135 (Jacobs J), 129-30 
(Gibbs J).

415 para 3.26-3.28.
416 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 245, citing Williams v Attorney-General for New South 

Wales (1913) 16 CLR 404; Randwick Corporation v Rutledge {1959) 102 CLR 54.
417 See cases cited id, 247.
418 id 261-2, R v Jack Congo Murrell (1836) Legge 72; see also R v Wedge [\916\ 1 NSWLR 581.
419 Coe v Commonwealth (1979) 24 ALR 118, 129 (Gibbs J); see also Re Phillips; Ex parte Aboriginal 

Development Commission (1987) 72 ALR 508.
420 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 254-261; but see also H Reynolds, The Law of the Land 

(1987) and judicial observations on the history of relations between Aborigines and settlers in Tasmanian 
Dam Case (1983) 158 CLR 1, 180-1 (Murphy J), 272-5 (Deane J); Gerhardy v Brown (1985) 159 CLR 70, 
149-51 (Deane J).

421 The Queen v Kearney; Ex parte Northern Land Council (1984) 158 CLR 365, 383.
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That the Senate accepts the fact that the indigenous people of Australia, now known as 
Aborigines and Torres Strait Islanders, were in possession of this entire nation prior to the 
1788 First Fleet landing at Botany Bay, urges the Australian Government to admit prior 
ownership by the said indigenous people, and introduce legislation to compensate the 
people now known as Aborigines and Torres Strait Islanders for dispossession of their 
land.422

10.429 Five years later, the Federal Parliament passed the Aboriginal Development 
Commission Act 1980, section 3 of which describes the purpose of the Act as being ‘to 
further the economic and social development of people of the Aboriginal race of 
Australia and people who are descendants of indigenous inhabitants of the Torres Strait 
Islands’ and to take certain action ‘as a recognition of the past dispossession and dispersal 
of such people’.

10.430 In 1979 the Aboriginal Treaty Committee was formed. Comprising non
Aboriginal Australians, it was chaired by Dr HC Coombs and in 1980 it published a book, 
Its Coming Yet... An Aboriginal treaty within Australia between Australians by Stewart 
Harris.423 In April 1979, the National Aboriginal Conference, an elected body of 
Aborigines and Torres Strait Islanders, passed the following resolution:

That we, as representatives of the Aboriginal Nation (NAC) request that a Treaty of 
Commitment be executed between the Aboriginal Nation and the Australian Government. 
The NAC request, as representatives of the Aboriginal people, that the Treaty should be 
negotiated by the National Aboriginal Conference. Accordingly resolved that we 
immediately convey our moral, legal and traditional rights to the Australian Government 
and that we immediately proceed to carry from our people the suggested areas to which the 
Treaty should be relevant and that we proceed also to draft a Treaty and copies of the 
Motion to be sent to the Prime Minister and to all members of the Australian Parliament.424

10.431 In response to the NAC resolution, the then Prime Minister, Rt Hon JM Fraser, 
indicated on 21 August 1979 that the Minister for Aboriginal Affairs was examining the 
NAC proposal and would be bringing the matter to the Government for its consideration. 
He also indicated his preparedness to discuss the concept of a treaty with the NAC at a 
mutually convenient time.

10.432 Following consultation with Aboriginal people and organisations, the NAC set 
out various matters which could be included in such an agreement. In 1981 the Minister 
for Aboriginal Affairs made a detailed written response on behalf of the Government to 
each of the demands listed by the NAC. The Minister stated the ‘general basis upon which 
the Government is prepared to pursue the Makarrata concept’. First, he noted that the 
Government is prepared to acknowledge prior Aboriginal occupation of Australia. 
However, in pursuing the development of the Makarrata concept the Government wished 
it to be clear that any agreement ‘. . . must reflect the special place of Aboriginal and 
Torres Strait Island people within Australian society as part of one Australian nation.’ 
Accordingly, the Minister pointed out, the Government ‘... cannot legitimately negotiate 
anything which might be regarded as a “treaty”, implying as it does an internationally 
recognised agreement between two nations.’425

10.433 Discussions continued between the Federal Government and the NAC.426
422 Hansard 20 February 1975, 367-70, on a motion moved by Senator Bonner on 19 September 1974.
423 The Aboriginal Treaty Committee was disbanded in 1983.
424 Senate Standing Committee on Constitutional and Legal Affairs, Two Hundred Years Later . . . 

PP107/1983, 14, para 2.14.
425 id, 17, para 2.23, see also 20-3, para 2.31-2.35.
426 id, 17-20.
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10.434 On 24 September 1981, the Senate passed a motion referring to the Senate 
Standing Committee on Constitutional and Legal Affairs the following matter:

An examination of the feasibility, whether by way of constitutional amendment or other 
legal means, of securing a compact or ‘Makarrata’ between the Commonwealth 
Government and Aboriginal Australians.

The Committee’s report, Two Hundred Years Later. . was completed in September 1983. 
No action has been taken in respect of its major recommendation (quoted below) 
concerning the insertion of a constitutional provision, along the lines of section 105A, 
which would ‘confer a broad power on the Commonwealth to enter into a compact with 
representatives of the Aboriginal people’.

Previous proposals for reform

10.435 Senate Standing Committee on Constitutional and Legal Affairs. The Senate 
Committee discussed in detail the various options, namely, an agreement in the form of a 
treaty, an agreement with constitutional backing, an agreement with legislative backing, 
and a simple agreement.

10.436 Commenting on the value of an express constitutional basis for an agreement or 
‘compact’, the Senate Committee wrote:427

(a) ‘A specific reference to the compact within the Constitution would enhance 
its status’ and such status ‘would be of important symbolic value’.

(b) ‘Perhaps more importantly, it would require the voters of Australia, by 
means of the necessary referendum to amend the Constitution, to show their 
commitment to the concept of a compact.’

(c) Once a provision was ‘enshrined in the Constitution, a degree of 
immutability would attach to the compact thereby protecting it from any 
damage due to short-term political or social expediency.’

(d) Such a provision would ‘put beyond doubt the Commonwealth’s power to 
negotiate a compact and, once agreement was reached, to fulfil its 
obligations under it.’

10.437 The Senate Committee recommended, inter alia, that:
The Government should, in consultation with the Aboriginal people, give consideration, as 
the preferred method of legal implementation of a compact, to the insertion within the 
Constitution of a provision along the lines of section 105A, which would confer a broad 
power on the Commonwealth to enter into a compact with representatives of the Aboriginal 
people. Such a provision would contain a non-exclusive list of those matters which would 
form an important part of the terms of the compact, expressing in broad language the types 
of subjects to be dealt with.428

10.438 A constitutional amendment of this type was preferred because it ‘would provide 
the status and degree of entrenchment seen as necessary to denote the seriousness with 
which the compact should be viewed’ without the ‘disadvantages which attach to the 
proposal to incorporate the full text of the compact within the Constitution.’429

10.439 As ‘a useful guide to the sort of approach which could be taken’ the Senate 
Committee quoted the following draft provision made in a submission to it:430
427 id, 67.
428 id, xii, 115.
429 id, 69, para 4-7.
430 id, 73-4, para 4.13.
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(1)

(2)

(3)

(4) 

| (5)

(6)
1

The Commonwealth may make agreements with persons or bodies recognised as 
representative of the Aboriginal and Torres Strait Islander people of Australia with 
respect to the status and rights of those people within Australia including but not 
limited by the following:
(a) restoration to Aboriginal and Islander people or some of them of rights to 

lands within the jurisdiction of Australia which were vested in said people 
prior to 1770;

(b) compensation for loss of any land incapable of being restored to said people 
or some of them;

(c) matters of health, education, employment and welfare of said people or some 
of them;

(d) the law relating to the exercise of judicial power by the Commonwealth of 
Australia or any State or any Territory within Australia in respect to said 
people;

(e) any matter of concern or matter seen as significant by the Aboriginal and 
Islander people in relation to their status as citizens of Australia, (possible 
sovereignty clause).

The Parliament shall have the power to make laws for validating any such agreement 
made before the commencement of this section.
Any such agreement made may be varied or rescinded by the parties thereto and as 
such shall supersede any prior agreement for the purposes of this section.
The Parliament shall have the power to make laws for the carrying out by the parties 
of any such agreement.
Any law passed pursuant to clause 2 and clause 4 shall be binding upon the 
Commonwealth and the States, notwithstanding anything contained in this 
Constitution or the Constitutions of the several States or any law of the Parliament 
of the Commonwealth or of any State.
Any variation or alteration or rescinding of this section shall occur in the following 
manner:
(a) ... (constitutional alteration notwithstanding section 128).

10.440 The Senate Committee noted that clause (5) of the draft provision is in similar 
terms to sub-section (5) of section 105A of the Constitution.431 Clause (6) of the draft 
provision is designed to provide for special modes of alteration or repeal of the enabling 
power created by the draft provision, that is, by providing for easier or more difficult 
methods of referendum than are presently provided for by section 128 of the 
Constitution.432

10.441 The Senate Committee also discussed other issues which require consideration 
during the negotiation and implementation of any agreement, in particular:

(a) the purpose of the agreement;433
(b) the identity of the parties to the agreement (especially who should represent 

the Aboriginal community);434
431 id, 74, para 4.14.
432 id, 75, para 4.16.
433 id, 121-7.
434 id, 129-47. The Senate Committee said that each party would have to fulfil ‘the following essential criteria’:

(a) ‘each signatory’s acceptance of the compact must be the legitimate and representative act of the 
community concerned ... [thus] the legitimacy and representative character of each signatory must 
also be recognised and accepted by the other party’;

(b) each signatory must have ‘the capacity and authority to bind its respective party to a lasting future 
observance of the terms of the compact’;

(c) each signatory must ‘be clearly perceived to be independent of the other party to the compact’: id, 129.
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(c) the need for the idea of an agreement to be fully understood in the 
community;435 and

(d) whether there should be a timetable for negotiating and implementing an 
agreement.436

Advisory Committees’ recommendations

10.442 Individual and Democratic Rights Committee. The Rights Committee accepted that 
it was not possible for it, nor for the Federal Government, to prescribe what kind of 
contract, if any, should be entered into at this time. However the Committee accepted 
‘that it is desirable that the capacity of the Government to enter into such an agreement 
should be made explicit.’437 The Committee supported ‘an open-ended approach which 
may encourage a reappraisal and reordering of the relationship between Aboriginal and 
non-Aboriginal Australia, and which may enable the making of amends for the past, and 
may establish a firm foundation for the future.’438

10.443 The Committee recommended that section 51(xxvi.) be amended to expressly 
empower the Federal Parliament to make laws with respect to:

... the making of compacts deemed necessary by the Parliament in order to recognise 
ownership of Australia prior to the acquisition of sovereignty by the Crown.439

10.444 Distribution of Powers Committee. The Power Committee did not regard it as being 
within the Committee’s Terms of Reference to consider whether it is desirable for the 
Federal Government to enter into such a compact. Rather the Committee was concerned 
with whether the Constitution should be amended to provide the framework within which 
such an agreement could operate if it is thought desirable for such an agreement to be 
concluded in the future.

10.445 The Committee recognised that a proposed amendment to provide the necessary 
framework for a compact provides ‘an imaginative and attractive approach to the 
immensely difficult situation which exists between Australia’s aboriginal and non
aboriginal population.’440

10.446 The kind of matters envisaged as being the subject of such an agreement have 
included:

(a) the protection of Aboriginal identity, languages, law and culture;
(b) the recognition and restoration of rights to land;
(c) the conditions governing mining and exploitation of other natural resources on 

Aboriginal land;
(d) compensation to Aboriginal Australians for the loss of traditional lands and for 

damage to those lands and to their traditional way of life;
(e) the right of aborigines to control their own affairs and to establish their own 

associations for this purpose;
(f) the provision of extensive welfare service such as Aboriginal medical services, legal 

aid, schools;
\ (g) the provision of reserved seats for Aboriginal people in the Commonwealth and 

State parliaments and local government bodies; and

435 id, 151-6.
436 id, 159-62.
437 Rights Report, 74.
438 id, 75.
439 id, 74.
440 Powers Report, 114, para 6.76.
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(h) compulsory employment of a fixed proportion of Aboriginal people in 
governmental bodies.441

10.447 The Committee said that
Had the compact concept attracted greater recognizable support both within and outside 
Australia’s aboriginal population, it might indeed have formed an appropriate amendment 
to be placed before the voters at a referendum to be held in the bi-centennial year of 198 8.442

On the information before it, however, the Committee did not believe that such agreement 
has emerged and the Committee concluded, with some reluctance, that it is too early too 
seek such amendment of the Constitution.

10.448 The main reason for reaching this conclusion were:
(a) the proposal raises a number of problems which, although possibly not 

insurmountable, will require careful attention, including the absence of a 
widely accepted institution to represent Aborigines in discussions with the 
.Commonwealth, the way in which such a compact would be entrenched in 
the Constitution, and the operation of other sections of the Constitution 
with respect to the provisions of any compact;443 and

(b) it is premature to attempt to resolve those problems and to invoke the 
referendum procedure, until, and unless the concept of a compact attracts a 
greater measure of support amongst Australian Aborigines and the rest of 
the public.444

Submissions

10.449 The Powers Committee referred to a number of submissions, most of which 
supported altering the Constitution for the purpose of providing the framework within 
which a compact could be negotiated and made to operate, mainly along the lines 
suggested by the Senate Committee.445 Others opposed the proposal,446 and the 
Department of Aboriginal Affairs indicated that there was no agreement between the 
Federal Government and the Aboriginal community either as to the desirability of the 
compact concept or the terms to be included in any such compact.447

10.450 The Rights Committee received a number of oral and written submissions on a 
compact or compact-making power.448
441 id, 109, para 6.59.
442 id, 114, para 6.76.
443 id, 114-16, para 6.79-6.90.
444 id, 116-17. para 6.91-6.96.
445 Powers Report, 113, para 6.72 Northern Land Council S561, January 1987; Anglican Church Diocese of 

Sydney S3397, 25 October 1986; Citizens for Democracy S3270, 16 October 1987; Aboriginal Law Centre 
S3396, 25 October 1986; NSW Aboriginal Land Council S3723, 14 November 1986; Professor G Nettheim 
S737, 12 January 1987; G Neate S2086, November 1986.

446 id, 113, para 6.73. Country Shire Councils’ Association of WA principally because it regarded Aboriginal 
matters as best dealt with at a State level S3065, 6 October 1986 and M Barker Environmental Law 
Commission S3649, 10 October 1986, who regarded the concept as too hazy to be the subject of a workable 
constitutional development.

447 id, 113, para 6.74.
448 eg Northern Land Council S561, January 1987; National Aboriginal and Islander Legal Services 

Secretariat SI 14, 10 July 1986; Professor G Nettheim and L Beacroft S737, 12 January 1987; T Irelades 
S3569, 4 December 1986; Dr K Wiltshire S3679, 4 November 1986; Aboriginal Legal Rights Movement 
S.A., S527, 18 October 1986; NSW Land Council S3723, 14 November 1986; W Masterton S621, 27 
September 1986; Aboriginal Law Centre S3396, 25 October 1986; P Braddy MLA S3563, 3 December 
1986; Republican Party of Australia S3382, 25 October 1985; M Anderson S626, 28 September 1986.
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10.451 Whilst numbers of submissions received by the Commission since the Rights 
Committee and Powers Committee reported, expressed either support for a compact449 or 
opposed the concept,450 few provided detailed reasons for their views or addressed the 
issue of the form and contents of any agreement.

10.452 The Queensland Government argued that the ‘idea that any Commonwealth 
Government should be given a firm constitutional foundation to negotiate a 
constitutionally binding “compact”’ over a range of matters ‘is so outrageous that it is of 
concern that the matter has been seriously suggested at all’.451 The Queensland 
Government referred to a number of practical difficulties with the proposal which were 
noted by the Senate Standing Committee.

10.453 Dr M Edmunds, a visiting Research Fellow at the Australian Institute of 
Aboriginal Studies, argued in favour of the Government’s capacity to enter into such an 
agreement being made explicit.452 She supported alteration of section 51(xxvi.) to give the 
Parliament power to make laws with respect to ‘the benefit of the Aboriginal peoples and 
of the Torres Strait Island peoples’, but not the Rights Committee’s suggested addition to 
that section concerning a compact-making power because (a) it would assume that the 
Crown acquired sovereignty and presumes a particular form of sovereignty and (b) a 
power in that form and in that section ‘carries an assumption of gratuity on the part of the 
Parliament and of privilege for Aborigines and Torres Strait Island peoples’ and denies a 
fundamental recognition of their rights as ‘a people’ in international law. Rather, she 
suggested inclusion of a new section to provide:

51 A. The Parliaments of the Commonwealth and States, as representing the voice of the' 
people of Australia, recognize that the Aboriginal and Torres Strait Island peoples occupied 
and owned the land as its original inhabitants and never ceded ownership and that the 
Parliament of the Commonwealth shall have power to make agreements deemed necessary 
by the Parliament and the Aboriginal and Torres Strait Island peoples in order to recognize 
ownership of Australia prior to its settlement by Great Britain.

10.454 Dr Edmunds suggested that a guarantee of compensation on just terms for 
property acquired from the original inhabitants would be linked to the recognition of 
prior ownership. She suggested the inclusion of a new section 108A (adapted from that 
suggested by the Rights Committee) which, in part, would provide:

.. . just terms for the acquisition of property from any person or persons and that these just 
terms be deemed to be retrospective in relation to the existing ownership of land by the original , 
inhabitants at the time of British settlement.

Reasons for recommendation

10.455 We are well aware that the issues raised by this matter are complex and that any 
proposal for a formal agreement may be surrounded by controversy, particularly if the 
agreement would impose substantial obligations on the Commonwealth and confer 
substantial benefits on Aborigines and Torres Strait Islanders.

449 eg C Pennings S2838, 24 October 1987; E Sprigg S3094, 23 November 1987; P Ormester, 22 June 1987; Dr 
M Edmunds S2954, 24 October 1987; Citizens for Democracy S3270, 16 October 1987; I Robertson S2720, 
19 October 1987; S Gray S2475, 9 September 1987; ACT Council of Social Services Inc S2717, 21 October 
1987; C Wilkinson S3148, 29 December 1987; Students Against Racism S2309, 20 July 1987 also 
Republican Party of Australia S3382, 25 October 1985.

450 eg A Leahy S2882, 27 October 1987; Queensland Government S3172, 16 December 1987; S3069, 17 
November 1987; R Redden S2943, 5 November 1987; M Carter S3154, 17 November 1987; N Salvietti 
S3116, 13 September 1987; C Gray S2693, 15 October 1987; K Crombie S2946, 4 November 1987; D 
Beasant S2740, 24 October 1987.

451 S3069, 17 November 1987.
452 S2954, 24 October 1987.
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10.456 It cannot be disputed that Australia was occupied by Aborigines and Torres Strait 
Islanders who had inhabited the land for thousands of years before British settlement in 
1788. Nor can it be disputed that Aborigines and Torres Strait Islanders suffered 
dispossession and dispersal upon the acquisition of their traditional lands by the 
Crown.453 As we have noted elsewhere,454 Aborigines and Torres Strait Islanders were 
denied many of the rights of citizens until recent times. On major social indicators they 
are substantially disadvantaged in comparison with the Australian community 
generally.455 There is, however, much of their culture and heritage which survives and 
which is important, not only to those peoples but also to the nation.

10.457 There is no doubt that the Commonwealth has sufficient constitutional powers to 
take appropriate action to assist in the promotion of reconciliation with Aboriginal and 
Torres Strait Islander citizens and to recognise their special place in the Commonwealth 
of Australia. Whether an agreement, or a number of agreements,456 is an appropriate way 
of working to that objective has yet to be determined.

10.458 As Justice Deane observed:

One cannot but be conscious of the diversity of the views that have been expressed about the 
identification, extent and resolution of the problems involved in the mitigation of the effects 
which almost two centuries of alien settlement have had on the lives and culture of the 
Australian Aboriginals. Even among men and women of goodwill there is no obvious 
consensus about ultimate objectives. At most, there is a degree of consensus about some 
abstract generalized propositions: that, within limits, the Aboriginals are entitled to justice 
in respect of their homelands; that, within limits, those Aboriginals who wish to be 
assimilated within the ordinary community should be assisted in their pursuit of that wish; 
that, within limits, those Aboriginals who desire separately to pursue and develop their 
traditional culture and lifestyle upon their ancestral homelands should be encouraged, 
assisted and protected in that pursuit and development. It is in the identification and 
resolution of the problems involved in determining ‘the limits’ that consensus breaks down 
and that the greatest difficulties lie. The cause of the Aboriginal peoples will not be 
advanced if those difficulties are ignored. To the contrary, the difficulties will only be 
exacerbated.457

10.459 The object of justice must be pursued ‘having regard to present realities and the 
demands of peace, order and good government for all Australians in the twenty-first 
century and the years leading up to it’,458 and we agree with the Powers Committee that a 
constitutional alteration to provide the framework for an agreement provides ‘an 
imaginative and attractive approach to the immensely difficult situation which exists’.459 
But any alteration should not be made until an agreement has been negotiated and 
constitutional alteration is thought necessary or desirable. Section 105A, on which a 
possible alteration may be modelled, was approved at a referendum in 1928 after the
453 See Aboriginal Development Commission Act 1980 (Cth) section 3.
454 Chapter 3, para 3.24-3.25, Chapter 4 The right to vote, para 4.25-4.30, Chapter 10 para 10.357 n76, 10.389.
455 Department of Aboriginal Affairs, Aboriginal Social Indicators 11984).
456 It may be that, in the course of negotiations, the idea of one agreement is seen as less desirable than say:

(a) two detailed separate agreements between the Commonwealth and:
(i) Aborigines;
(ii) Torres Strait Islanders; and

(b) a number of detailed agreements between the Commonwealth and local or regional groups of 
Aborigines and Torres Strait Islanders.

The Senate Committee referred to this possibility, Two Hundred Years Later. . ., 140-1, para 8.24.
457 Gerhardy v Brown (1985) 159 CLR 70, 151.
458 The Queen v Kearney; Ex parte Northern Land Council (1984) 158 CLR 365, 383 (Wilson J).
459 Powers Report, 114, para 6.76.
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Financial Agreement had been entered into between the Commonwealth and the States in 
1927. The electors, therefore, were in a position to know precisely what was being 
approved.

10.460 Some of the matters that would need to be determined in relation to any such 
agreement are:

(a) The parties to it. How are the Aborigines and Torres Strait Islanders to be 
represented at negotiations? Who is to agree on their behalf? Who may 
agree to a variation of the agreement in the future, if that were considered 
desirable? In the case of section 105A the parties are known and have a 
continuous existence.

(b) To what extent, if any, would such an agreement intend to over-ride the 
various restrictions on the powers of the Commonwealth, including those 
we recommend in Chapter 9 of this Report?

(c) Would an agreement, or any future amendment, require parliamentary 
approval? Under section 105A, the financial agreement confers powers on 
the Executive Governments on the Loan Council which cannot be 
controlled by the Parliaments. It would be unwise and unfair to propose an 
alteration in such an open-ended form in advance of any agreement (or 
agreements) being reached and without any indication of the form of an 
agreement or what it might contain.

External affairs 

Recommendation

10.461 We recommend that :
(i) No alteration be made to section 51(xxix.) of the Constitution.
(ii) There should be established by the Premiers’ Conference an Australian 

Treaties Council with the composition and functions recommended by the 
Australian Constitutional Convention.

(iii) The Commonwealth should consider improvement in the existing 
procedures for Federal and State consultation on treaties in the light of 
comments made by some State Governments and the recommendations of 
the Australian Constitutional Convention.

(iv) A federal Act should provide that all matters referred to the Australian 
Treaties Council be tabled in both Houses of the Parliament at the time of 
referral to the Council.

Current position

10.462 As explained in Chapter 2, Australia is a sovereign nation in the world 
community. Diplomatic relations with other countries are a function of the Federal 
Government alone. Similarly, it is only the Federal Government which can enter into 
international treaties on Australia’s behalf.460 This power extends to all treaties without 
regard to subject matter. While the States may, like other persons and corporations, make 
contracts and agreements with other governments, they are not diplomatic agreements
460 International agreements may be bilateral or multilateral. They are variously termed, for example, 

‘treaties’, ‘conventions’, ‘covenants’, ‘agreements’ or ‘protocols’. In this Report the word ‘treaty’ is used to 
cover any international agreement which is, at international law, binding on all parties to the agreement.
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governed by international law. The States are not recognised as having full ‘international 
personality’.461 In other words, on the international scene it is the Commonwealth which 
acts on behalf of Australia in all matters.

10.463 The powers of the Commonwealth to enter into treaties, declare war and peace, 
and appoint and receive diplomatic representatives are therefore exclusive. They are 
regarded as included within section 61 of the Constitution which provides that the 
executive power of the Commonwealth is vested in the Queen and is exercisable by the 
Governor-General.462 So the exercise of these powers is not dependent on legislative 
authority. But while the Federal Parliament has no constitutional function with respect to 
the signing or ratification of a treaty, a treaty cannot, under our system, change the law 
operating in Australia. A treaty may impose obligations on Australia, binding at 
international law, but if those obligations require an alteration to the existing domestic 
law, that can only be accomplished by an Act of Parliament.463

10.464 The question has, therefore, arisen as to the power of the Federal Parliament to 
implement, as part of Australian law, the provisions of a treaty. Where the subject-matter 
of the treaty is one of the specific subjects of federal power, there is no difficulty. A law 
implementing a treaty relating to, say, overseas trade, banking, patents, bills of exchange 
or defence would clearly be a valid law of the Commonwealth (subject to constitutional 
limitations) under the paragraph of section 51 which expressly includes that subject. 
Where there is no subject of federal power that corresponds with the subject matter of the 
treaty, a federal law implementing the treaty will be valid only if it is authorised by section 
51(xxix.), giving the Federal Parliament power to make laws with respect to ‘external 
affairs’.

10.465 It was held in Commonwealth v Tasmania (Tasmanian Dam Case),464 that, under 
section 51(xxix.), the Parliament had power to make laws to implement the obligations of 
the Commonwealth under a treaty to which it was a party.465

10.466 This power is restricted by the following considerations:
(a) The treaty must be ‘genuine’ or ‘bona fide’. It must not be a mere device for 

attracting legislative power.
(b) The power is subject to those express limitations that restrict federal power 

generally, such as sections 80, 92 and 116 and the implied limitations, 
discussed in Chapter 2, which prevent the Commonwealth from 
discriminating against the States or threatening their existence or capacity to 
function.

(c) A law implementing the treaty must be one that can be regarded as a 
reasonable and appropriate means of giving effect to its object. The Federal 
Parliament does not, by being party to a treaty, acquire a general power to 
make any law it wishes with respect to the subject of the treaty.466

10.467 Three of the majority judges (Mason, Murphy and Deane J J) in the Tasmanian 
Dam Case seemed to take the view that the Commonwealth had the power to implement 
any provision of a treaty, whether or not it imposed an obligation. All the majority judges

461 New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975) 135 CLR 337, 373.
462 See Chapter 5, para 5.209-5.212.
463 The King v Burgess; Exparte Henry (\9?>6) 55 CLR 608, 644; Bradley v Commonwealth (1973) 128CLR 557; 

Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 193, 211-2.
464(1983) 158 CLR 1.
465 Mason, Murphy, Brennan and Deane JJ; Gibbs CJ, Wilson and Dawson JJ dissenting. See also Richardson 

v Forestry Commission (1988) 77 ALR 237.
466 Tasmanian Dam Case (1983) 158 CLR 1.
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suggested that a matter of international concern could, in the absence of a treaty, be the 
object of legislation under section 51(xxix.).467 Apart from treaty implementation, the 
external affairs power clearly extends to matters that concern the people, enterprises, 
governments and representatives of other countries and also to laws which operate 
outside Australia.468 These latter areas have not given rise to much controversy.

10.468 Existing practices for federal/State consultation and cooperation. An agreement 
reached at the Premiers’ conference in 1982 set out procedures for consultation and 
cooperation between the Commonwealth and the States in respect of treaties. Generally, 
the agreement was aimed at:

(a) ensuring that information was given to the States at an early stage of 
discussions about treaties;

(b) consultation with relevant State ministers and officials;
(c) including, where appropriate, State representatives in delegations in 

international conferences which deal with ‘State subject matters’;
(d) the seeking of ‘federal clauses’ in some treaties involving matters governed 

by State law; and
(e) giving the States the first opportunity of implementing treaty provisions that 

affect a ‘legislative area traditionally regarded as being within the 
responsibility of the States’.

10.469 This agreement was affirmed by the Federal Government in November 1983, 
subject to the following qualifications:

(a) the procedures and principles should not be allowed to result in 
unreasonable delay in negotiating, joining or implementing treaties;

(b) the Government did not favour the inclusion of federal clauses in treaties, 
but had no objection to a short statement setting out Australia’s 
constitutional position, provided that it did not affect Australia’s 
obligations;

(c) the Government did not accept that it was appropriate for the 
Commonwealth to refrain from enacting legislation in areas ‘that are 
constitutionally subject to Commonwealth power’. State legislation might be 
relied on where the treaty affects an area of particular concern to the States 
and this course is ‘consistent with the national interest and the effective and 
timely discharge of treaty obligations.’469

10.470 A ‘federal clause’ usually refers to a provision of a treaty under which the 
international responsibility of a federal state is accepted only for matters within the 
constitutional authority of the federal government. If, as in the case of Australia, the 
federal authority has full power to implement the treaty, the clause does not affect the 
obligations of that country.470 Some clauses may, however, recognise a practice relating to 
the distribution of powers in a federation rather than a strict constitutional division.471

467 The Tasmanian Dam Case is analysed in papers included in Appendices B,D,E,F and G of the Report of 
the External Affairs Sub-Committee of the Australian Constitutional Convention, 1984. This report is 
hereafter referred to as the ‘ACC External Affairs Report’.

468 The King v Sharkey (1949) 79 CLR 121; Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 201-2; New South 
Wales v Commonwealth (Seas and Submerged Lands Case) (1975) 135 CLR 337.

469 The full text of the 1982 agreement and the 1983 qualifications are set out in ACC, External Affairs Report 
(1984), 255-8 reprinted in ACC Proc, Brisbane 1985, vol II.

470 Tasmanian Dam Case (1983) 158 CLR 1.
471 W Bush, ‘Aspects of Involvement of Australian States with Treaties, ACC, External Affairs Report (1984), 

85-95.
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Issues

10.471 The chief issue relates to the scope of the external affairs power with respect to the 
implementation of treaties and (if the power extends so far) of matters of international 
concern. It has been stated that the High Court’s construction of section 51(xxix.) is a 
threat to the continuance of the federal system in Australia. The argument is that, under a 
federal system, the States must have some area of exclusive legislative power. It is argued 
that it is possible, under the external affairs power, for the Executive Government of the 
Commonwealth to enter into a treaty and so acquire power to make laws on any subject at 
all. In this way, the States may be deprived,incrementally, of all legislative power. (This 
argument was noted in Chapter 2 in relation to the discussion of the federal concept.'

10.472 The opponents of this argument claim (a) that political and international factors 
would prevent the result envisaged, (b) that the power is not unlimited, but is subject to 
the restrictions indicated above, some of which have proved to be substantial, and (c) that 
to reduce the scope of the power would destroy or seriously impair the ability of Australia 
to take a full part in international relations and the rapid development of international 
law by treaties.

10.473 The second issue is whether, assuming that limits should be placed on the power 
of the Parliament in respect of the implementation of treaties, what form those limitations 
should take.

10.474 Other issues are:
(a) Is it desirable to establish a Council to examine treaties and proposed 

treaties on which the views of the States may be co-ordinated and made 
known?

(b) Do existing practices and procedures for consultation and cooperation 
between the Commonwealth and the States need improving?

(c) Should the Parliament of the Commonwealth or the Parliaments of the 
Commonwealth and the States have a role in the treaty-making and 
ratification process?

Position in other countries

10.475 United States. In the United States, treaties may be operative to change domestic 
law even though they relate to subjects that otherwise would not be within federal 
legislative power. As in Australia, however, this power is subject to express and implied 
limitations in the Constitution such as, in the United States, the Bill of Rights. The 
Constitution gives the President power to make treaties, but only if two-thirds of senators 
present concur. Unlike Australia, a treaty which is self-executing (that is, which does not 
depend on the passage of legislation) is the supreme law of the land, equal in status to 
Acts of Congress.

10.476 Canada. The position in Canada in respect of the making and ratification of 
treaties and their lack of effect in changing domestic law is the same as in Australia. The 
British North America Act 1867 (now the Constitution Act 1867) conferred on the 
Canadian Parliament a power to make laws ‘for performing the obligations of Canada or 
of any province thereof, as part of the British Empire, toward foreign countries arising 
under treaties between the Empire and such foreign countries’ (section 132). It was held 
by the Privy Council, in Attorney-General (Canada) v Attorney-General (Ontario) (The 
Labour Conventions Case)*11 that the power did not enable the Federal Parliament to 472
472 [1937] AC 326.
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implement treaties entered into by Canada in its own right as a sovereign state of the 
world, where the subject of the treaty came otherwise within the exclusive powers of the 
Provinces. Since the abolition of appeals to the Privy Council in 1949 there have been 
dicta in decisions of the Supreme Court of Canada that suggest there may be a 
reconsideration of the reasoning in that case.473

10.477 Federal Republic of Germany. Relations with foreign States, including the 
conclusion of treaties, are conducted by the Federal Government; however, in matters 
relating to the exclusive legislative competence of the States (Laender), the States may 
conclude treaties with the consent of the Federal Government. All treaties affecting the 
political relations of West Germany or dealing with matters of federal legislation must 
receive the consent of Parliament before ratification. This consent makes the treaty, when 
concluded, binding in domestic law. An agreement of 1957 between the Federal and State 
Governments (the Lindau Agreement) requires that the States be given an opportunity to 
participate in the preparation and conclusion of treaties which concern matters within 
their exclusive powers. Cultural agreements are the main ones covered by this provision. 
Many consider that the Federal Parliament does not have power to implement treaties 
relating to matters within State exclusive powers. It is important to note, however, that the 
exclusive powers of the States in the Federal Republic of Germany are much less 
extensive than those in Australia or Canada.

10.478 Under the Lindau Agreement, a Permanent Treaty Commission, composed of a 
representative of each State, has also been established. The body discusses all treaty 
matters of concern to the States, and not merely those within the exclusive power of the 
States. It presents a coordinated view of those States, any disagreement being resolved 
within the Commission. The Commission is given information so that it may consider the 
negotiation, signature and ratification of treaties, and its decisions are given to the 
Federal Government. A later agreement (Kramer-Heubl Agreement) of 1968 relates to the 
status and functions of representatives of the States in negotiations relating to treaties. 
These agreements are not part of the Constitution, and it is doubtful what legal status, if 
any, they have.474

Previous proposals for reform

10.479 Australian Constitutional Convention. The External Affairs Sub-Committee of the 
Australian Constitutional Convention in 1984 considered what constitutional or other 
changes should be made to the power of the Commonwealth in matters of external affairs, 
including the scope of the legislative power, the role of the Parliaments of the 
Commonwealth and the States in respect of negotiation and ratification, and procedures 
for cooperation and consultation among the Commonwealth and the States. At the 
Brisbane (1985) session, the Australian Constitutional Convention generally approved 
the recommendations of the Sub-Committee,475 which were as follows:

(1) There should be full and effective involvement of State Officers in consultation with 
Commonwealth Officers prior to the preparation of the brief for the Australian 
delegation to any negotiating session.

(2) The existing Treaties Schedule should be upgraded, where possible, to include 
adequate information concerning any potential treaties, international agreements or 
arrangements.

473 PW Hogg, Constitutional Law of Canada (2nd edn, 1985) 252.
474 H Burmester, ‘Law and Practice in Federations Concerning the Ratification and Implementation of 

Treaties’, Appendix A ACC, External Affairs Sub-Committee Report to Standing Committee (1984) 11-18, 
in ACC Proc, Brisbane 1985, vol II. The Lindau Agreement is set out at 19-20.

475 ACC Proc, Brisbane 1985, vol I, 422.
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(3) The practice of State Officers attending negotiating sessions as part of the Australian 
delegation should be encouraged. Where State Officers do attend, they should attend 
as Full Members of the delegation being bound by the terms of the brief for the 
Australian delegation and responsible to the leader of the delegation. This right as a 
full delegate should include access to appropriate cables and communication 
facilities.

(4) The Federal structure of Australia should be effectively explained to the 
international community. In this regard, several members of the Sub-Committee 
believed that an appropriate Federal clause should be sought in appropriate 
treaties.476

10.480 Other recommendations were:
(1) The Australian Treaties Council would be established by the Premiers’ Conference, 

report annually to it and be ultimately responsible to it. No legislation, at least 
initially, would be required in order to provide maximum flexibility in its 
operations.

(2) Membership of the Australian Treaties Council would be as determined by the 
Premiers’ Conference with an emphasis on expertise in international law and Inter
Governmental relations being considered desirable.

(3) The Australian Treaties Council would function as a body through which the 
interests of the States could be identified and views expressed and co-ordinated, if 
possible, in relation to the negotiation of Treaties bearing upon State interests. It 
could assist in conveying these State views to the Commonwealth Government.

(4) The Australian Treaties Council would provide advice and reports on its own 
initiative on the effect of proposed Treaties, both to the Commonwealth and the 
States, and make recommendations on the manner whereby particular Treaties 
could be ratified and implemented within Australia, including the recommendation 
of model legislation. No Government would be bound by such recommendations.

(5) The Australian Treaties Council would not replace existing mechanisms for Inter
Governmental consideration of particular Treaties but would provide advice to 
those bodies in appropriate cases or where specifically requested to do so.

(6) The Australian Treaties Council would report regularly to State Parliaments on its 
deliberations; the handling of such reports to be for each Parliament to determine.

(7) All Governments, both Commonwealth and State, would have the right to refer 
particular Treaties to the Australian Treaties Council, save that the rights of the 
Commonwealth in relation to Treaties concerning defence and national security 
would be recognised.477

10.481 No recommendation was made regarding the scope of the legislative power. The 
Sub-Committee found wide differences of opinion even on the initial question whether 
the decision in the Tasmanian Dam Case represented a change to the balance of power 
between the States and the Commonwealth, or whether it was merely a continuation of 
reasoning accepted by a majority of the High Court in 1936 in The King v Burgess; Ex 
parte Henry,478 On the arguments for and against the present construction of the scope of 
the power, the Sub-Committee said that the legitimacy of the arguments ‘depends heavily 
upon the philosophical perspective of the proponents.’479 It was, however, prepared to act 
on the basis of the view of some members of the Sub-Committee that the present state of 
judicial interpretation reflected some change in the relative positions of the States and the 
Commonwealth.
476 ACC, External Affairs Report (1984) 5 reprinted in ACC Proc, Brisbane 1985, vol II.
477 id, 9-10.
478 (1936) 55 CLR 608.
479 ACC, External Affairs Report, 4 reprinted in ACC Proc, Brisbane 1985, vol II.
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10.482 On the scope of the external affairs power, the Australian Constitutional 
Convention at the Adelaide (1983) session had expressed ‘its concern that the traditional 
balance of legislative, executive and judicial powers between the Commonwealth and the 
States may be destroyed by an expansionary interpretation of section 51(xxix.)\ It 
requested the Sub-Committee to consider the possible effect of this power on the division 
of powers ‘which has traditionally existed in the Australian federation.’480

10.483 The Sub-Committee reported that:

(a) the degree of divergence of political opinion was such that no agreement 
could be reached on whether any change should be made; and

(b) there was difficulty in the concept embodied in the resolution of the 
Convention of a ‘division of legislative, executive and judicial powers which 
has traditionally existed in the Australian federation’. Although some 
members considered that such a division existed ‘from a political viewpoint’ 
no common agreement on criteria could be reached.481

10.484 The Sub-Committee concluded that if there was no change to the existing 
constitutional powers, political, economic and social factors within the Australian 
federation would require close cooperation and consultation between the Commonwealth 
and the States ‘in order to maintain the maximum degree of social and political 
cohesiveness within the general community.’482

10.485 A proposed amendment to section 51(xxix.) was introduced as a private member’s 
Bill by Senator Durack.483 This proposal provided for the insertion of a new section to 
provide that the external affairs power did not authorise laws operating with respect to:

persons, matters or things in the Commonwealth, except to the extent that

(a) those persons, matters or things have a substantial relationship to other countries, or 
to persons, matters or things outside the Commonwealth, and the enactment deals 
with, or with matters affecting or arising out of, that relationship; or

(b) the operation of the enactment is related to the movement of persons, matters or 
things into or out of the Commonwealth.

Sub-section (2) of the proposed section declared that sub-section (1) was to operate 
‘notwithstanding any treaty or other international agreement, resolution or declaration, 
or any rule of customary international law, to which the enactment may purport to give 
effect, but this section does not derogate from the executive power of the Commonwealth, 
including its treaty-making power.’ No debate or vote took place on the Bill.

Submissions

10.486 Submissions on this issue are set out in the Advisory Committee’s Report.484 Since 
that Report, the Government of Tasmania has supported restricting the scope of the 
external affairs power by giving express exclusive powers to the States. The Government 
of Queensland has reiterated the views it expressed to the Advisory Committee urging 
that restrictions be placed on the scope of the power.485
480 ACC Proc, Adelaide 1983, vol I, 322.
481 ACC, External Affairs Report (1984) 9 reprinted in ACC Proc, Brisbane 1985, vol II.
482 ibid.
483 Constitutional Alteration (External Affairs) 1984 [1985].
484 Powers Report, 82-4, para 5.55-64.
485 S3172, 16 December 1987.
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Advisory Committees recommendations

10.487 Distribution of Powers Committee. The Powers Committee was divided as to the 
desirability of the present state of the law relating to the scope of the external affairs 
power. The members considered that this divergence of view, similar to that among 
members of the Australian Constitutional Convention, reflected disagreement in the 
Australian community. They recommended as follows:

1. The existing power of the Commonwealth Parliament to enact legislation for the 
implementation of treaties should not be changed.

2. The actual and potential problems caused by the plenary character of the power are 
better dealt with by:
— establishing a Treaties Council along the lines recommended by the 

Australian Constitutional Convention at the meeting held in Brisbane in 
1985;

— improving the existing procedures for Commonwealth and State 
consultation on treaties.

3. Legislation should be enacted by the Federal Parliament to establish a statutory 
requirement that all matters referred to the proposed Treaties Council be tabled in 
both Houses of the Parliament at the time of referral to the Council.486

10.488 On the scope of the power, most members supported no alteration of section 
51(xxix.) on the ground that they found the arguments leading to that conclusion 
persuasive. Those members who considered it desirable to restrict the scope of the power, 
if possible, had difficulty in formulating a limitation on the power that would achieve the 
object of preserving the federal system, as they saw it, and, at the same time, allowing 
legitimate scope for the Commonwealth in conducting international affairs and entering 
into international commitments. One member, however, favoured an amendment along 
the lines of the Durack proposal which, he believed, could be amended to remove 
ambiguities and difficulties that had prevented some other members of the Advisory 
Committee from adopting it.487

10.489 The Advisory Committee regarded the recommendations they made relating to 
consultation as a ‘useful means of diffusing some of the friction and conflict involved 
between the Commonwealth and the States on the question of treaty implementation’.488

10.490 The Advisory Committee further recommended that no limits should be placed 
upon the external affairs power to give effect to treaties and agreements on human 
rights.489

10.491 Trade and National Economic Management Committee. The Trade Committee 
considered the external affairs power from ‘a national economic perspective’ because 
international treaties, agreements, obligations and recommendations and the Federal 
Parliament’s power to implement them were relevant to ‘the continued growth of the 
Australian economy’.490 In the area of international trade agreements, the Trade 
Committee said:

the provisions of the Constitution probably have not effectively inhibited the 
Commonwealth; pragmatism has generally prevailed in instances of potential conflict 
between the Commonwealth and the States, and in other instances cooperative 
arrangements have provided the necessary flexibility within the formal division of powers

486 Powers Report, 84-5, para 5.66. One member dissented from the first recommendation.
487 id, 85-7, para 5.67-79.
488 id 87, para 5.80.
489 id, 89-94, para 5.89-109.
490 Trade Report, 139.
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prescribed by the Constitution. But there are sources of potential and actual difficulty when 
the subject matter of international treaties and agreements covers areas in which both the 
Commonwealth and State governments have legitimate interests and roles within the terms 
of the Constitution. It is a measure of the extent of cooperation between the Commonwealth 
and the States that they have been able to develop a consultative procedure in relation to the 
implementation of treaties.491

Guidelines for this procedure were reproduced in Appendix XVI of the Trade Report.

The Trade Committee considered submissions from the federal Minister for Trade (Hon J 
Dawkins, MP), the Department of Foreign Affairs, the NSW Chamber of Manufactures, 
the Confederation of Australian Industry and a number of individuals and 
organizations.492 It concluded that ‘as currently interpreted’ the external affairs power is

adequate to enable the full implementation by the Federal Parliament, in the national 
interest, of international treaties and agreements that relate to trade and national economic 
management, at least where those treaties and agreements impose upon Australia binding 
obligations under international law.493

So far as trade and national economic management are concerned, the Committee 
thought it is arguable that there may be two areas of deficiencies in the present 
constitutional arrangements, at least from the standpoint of the Commonwealth:

(a) There is uncertainty about the power of the Federal Parliament to 
implement international agreements that fall short imposing binding 
obligations on Australia, and as to the power of the Federal Parliament to 
implement recommendations of international bodies and organisations 
(such as the International Labour Organisation).

(b) The States may act in such a way as to impair the proper conduct of 
international relations by the Commonwealth on behalf of the nation.494

Finally, the Committee noted that the whole question of the external affairs power was 
considered at length by the Australian Constitutional Convention, particularly by the 
External Affairs Sub-Committee which made various recommendations that relate to 
ways of improving Commonwealth-State cooperation in the area of treaty negotiation, 
signing, ratification and implementation. Its report was approved by the Convention. The 
Trade Committee saw no reason to doubt the wisdom of those recommendations.495 The 
Trade Committee recommended that, in light of the new section 51 (iA.) proposed by it 
(discussed in Chapter 11 of this Report) and from the standpoint of national economic 
management, no change be made to section 51(xxix.) of the Constitution.496

10.492 Individual and Democratic Rights Committee. The Rights Committee considered 
the external affairs power as part of its discussion about whether there needs to be an 
express ‘human rights’ power in the Constitution. It noted many submissions which were 
opposed to reliance on section 51(xxix.) as the basis for legislative provisions regarding 
individual rights. The Committee agreed that there have been aspects of the use of the 
power which were unsatisfactory. ‘Those in favour of human rights legislation regard the
491 id, 140.
492 id, 141-5.
493 id, 145.
494 id, 146. This may come about either because the States themselves enter into, or attempt to enter into, 

international agreements of various kinds or because State laws, policies or practices may not concur with 
those required of Australia under international law, as a consequence, for example, of some binding treaty 
obligation undertaken by the Commonwealth.

495 id, 147.
496 ibid.
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reliance on the treaty power as too restrictive and limited. Those against it regard the 
treaty power as “foreign”, too open-ended, and lacking legitimacy.’497 The Rights 
Committee did not, however, recommend any change to section 51(xxix.).

Issues

10.493 Most of the submissions urging a reduction in the scope of the external affairs 
power are based on the fear that, by its means, the Commonwealth could legislate to 
control all fields of law in Australia. By entering into a series of treaties the Federal 
Parliament could, it is argued, take out of the control of the States matters that have 
traditionally been regarded as within their area of responsibility. Ultimately, the States 
would be reduced to governments of little or insignificant legislative power. The prime 
reason given for reducing the extent of the external affairs power is, therefore, the survival 
of the federal system.

10.494 Judges in both the majority and the minority in the Tasmanian Dam Case 
emphasised that, having regard to experience over the past several decades, it was difficult 
to conceive of any subject that could not be of international interest or concern. Matters 
covered by existing treaties include, for example, human rights, labour relations, health, 
agriculture, education, scientific research, law, culture, recreation and the environment. It 
has also been suggested that the High Court has, by its interpretation of the external 
affairs power, altered the operation of the Constitution from that which was intended by 
the Framers. Having drafted a constitution which was described as ‘federal’, the Framers 
could not, on this view, have intended to give power to the Parliament of the 
Commonwealth to make a law on any matter that was the subject of a treaty.

10.495 Ancillary to this argument, it is also said that the High Court has confined the 
notion of a federal state to the mere guarantee that the States continue to exist and 
function as governmental units, even if they become simply administrative agencies of the 
Commonwealth. It is argued that that result would be inconsistent with what has been 
regarded by most people in Australia as a federal system.

10.496 The countervailing arguments are based on the need for the Commonwealth to be 
able to conduct international relations and to enable Australia to take a full and, if need 
be, vigorous part in world affairs. In exercising its undisputed power to bind Australia in 
this area, it is pointed out that the international relations of the Commonwealth would be 
considerably hamstrung if its legislative authority to implement treaties were restricted. 
Instead of taking an active role in the increasing trend towards international cooperation 
and the widening area of subjects regarded as of international interest and concern, 
Australia could find itself a backwater on the world scene.

Reasons for recommendation: scope of power.

10.497 In the view of a majority of us (Sir Maurice Byers, Professor Campbell, Mr 
Whitlam and Professor Zines), the arguments in favour of preserving the existing power 
of the Federal Parliament to implement treaties outweigh those which support its 
restriction. Unless Australia was to withdraw from active participation in many fields of 
international negotiation and agreement, it would be necessary in many circumstances (if 
the external affairs power was not available) to seek the agreement of the States to the 
ratification and implementation of treaties. This would prove in many cases to be slow 
and cumbersome and, in many other cases, to be wholly impracticable. It could, in some 
circumstances, permit one or more States to determine, in effect, the policy for Australia.

497 Rights Report, 58.
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More often, perhaps, the lack of Australian response could be the result of inertia by the 
State Governments, who could not be expected to have the same interest and concern 
with foreign relations as the Commonwealth.

10.498 There is a further problem with relying on State implementation of treaties. A 
State Government may cause to have enacted legislation to implement a treaty, leading to 
its ratification by the Commonwealth and the creation of obligations binding on the 
Commonwealth. A later State Government, perhaps of a different political persuasion, 
might repeal the legislation. The result would be that the Commonwealth was in breach of 
its obligations, but without power to do anything about it. The actions of two different 
Tasmanian Governments in relation to the ‘world heritage’ listing of areas of south west 
Tasmania indicate that this possibility is far from fanciful. One Tasmanian Government 
requested the nomination of the area for inclusion on the World Heritage List, while a 
later Government set out to destroy some of the features of the area upon which the 
nomination and subsequent listing were based.498

10.499 To say that the external affairs power enables the Commonwealth to pursue any 
policy it wishes by means of becoming a party to a treaty is not, in our opinion, correct 
either as a legal or as a practical proposition. From a legal viewpoint, first, the 
Commonwealth must find either an existing international treaty, or another country 
willing to enter into such a treaty with it, that deals with the subject in a manner that 
conforms with federal policy. Secondly, the federal legislation must be reasonably 
appropriate for giving effect to the provisions of a genuine treaty. In the Tasmanian Dam 
Case, for example, two of the majority judges (Brennan and Deane JJ) held invalid most 
of the prohibition provisions of the federal Act which were alleged to be based on the 
external affairs power. The reason was that they went beyond what was reasonably 
appropriate for giving effect to the obligations imposed by the treaty. The existence of a 
treaty, therefore, does not necessarily enable the Commonwealth to pursue any policy it 
considers appropriate with respect to the subject-matter of the treaty.

10.500 In addition to these constitutional limitations (and other express and implied 
restrictions on federal powers), it is necessary to have regard to social and political forces 
within Australia. These have had, and no doubt will continue to have, a restraining 
influence on the Commonwealth. Our recommendations which we discuss below provide 
for a strengthening of State influence.

10.501 The argument based on the Framers’ intention is in our view unconvincing. The 
dispute that has arisen regarding the external affairs power has been due to the greater use 
of treaties in modern times and the increase, since 1900, in matters of international 
interest and concern. It is highly unlikely that the implementation of treaties would have 
been regarded as being of such significance in the late 19th century. When the words ‘and 
treaties’ were removed from the draft of what is now section 51(xxix.), it was on the 
ground that the Commonwealth as a colony would not have power to enter into treaties in 
its own right.499 There was no suggestion that it would be contrary to the scheme of 
federation for the Commonwealth to implement treaties otherwise binding on Australia — 
a power which the Federal Parliament of Canada had.

10.502 Whether or not the Framers considered that the Federal Parliament would have 
power to implement treaties (as to which clear evidence is lacking), it is difficult to believe, 
having regard to the conditions of the time, that they would have thought State power 
would have been greatly affected. It is possible to argue, therefore, that what has changed
498 D Rose, ‘Comment on the External Affairs Power’ (1984) 14 Federal Law Review, 216.
499 See Chapter 2 under the heading ‘Australia’s Status as an Independent Nation’ — Historical Development, 

para 2.113.
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is not the nature of the power, but the state of the world, which has resulted in more 
matters coming within the scope of the power. In a similar manner the nature of modern 
warfare has brought within the purview of the defence power many matters that would 
have been regarded as utterly remote from the subject of defence when a federal union of 
the Australian colonies was first proposed.

10.503 In any case, historical surmise is no sound basis for determining what is 
constitutionally desirable today. Those who would want the power reduced in scope 
might adopt this view and argue that, whatever the Framers’ intention, the present 
position should be changed to ensure the proper position of the States within our system.

10.504 We have examined proposals that have been made to limit the power in order to 
determine if it is possible to do so in a manner that takes account of both federal and State 
interests. A number of tests have been proposed by judges of the High Court.

10.505 In Koowarta v Bjelke-Petersen500 Gibbs CJ, Aickin and Wilson JJ considered that 
the external affairs power extended to the implementation of treaties only where the 
provisions of the Act could be described as a matter of external affairs, without regard to 
whether they gave effect to a treaty obligation or dealt with matters of international 
concern. The Racial Discrimination Act 1975 (Cth) was not of that nature because it dealt 
mainly with the relations of Australians to each other. It would have been within power if 
it had been confined to regulating relations between Australian residents and those of 
other countries.

10.506 This test could leave Australia vulnerable to action or threats by other countries. 
One has only to consider the last four decades of international action in combating racial 
discrimination to emphasise the point. Action taken against certain countries has 
involved United Nations resolutions, trade and political boycotts and support for guerilla 
groups. It is unrealistic, as stated above, to expect all the States of Australia to have regard 
to international repercussions when pursuing their policies. Such matters are not their 
responsibility, so that they cannot be expected to have the same regard to them, or to 
place the same importance on them, as the Commonwealth.

10.507 The minority judges in the Tasmanian Dam Case adopted a test propounded by 
Stephen J in Koowarta v Bjelke-Petersen, namely, whether a treaty was a matter of 
‘international concern’. The difficulty with this is knowing, for legal purposes, what it is 
intended to encompass. For some judges, the existence of an international obligation is 
clearly a matter of international concern. If that is not sufficient evidence of such concern, 
the issue must depend on questions of fact and degree which could not, in the view of a 
majority of us, be satisfactorily determined by the High Court. How many other countries 
need be concerned? Is their power and relationship to Australia relevant? How is the 
concern to be proved?

10.508 There is a further problem, namely, the inappropriateness of the judiciary 
substituting its judgment for that of the Federal Government which has the responsibility 
for conducting foreign affairs. Judgments must be made by the Government in this area 
that involve political and diplomatic assessments. The give and take of international 
bargaining, diplomatic compromises, assessments of how far to push for a particular 
position and the evaluation of possible dangers or benefits to Australian interests are 
hardly matters that can properly be examined and determined in a court of law.
500 (1982) 153 CLR 168.

742



10.509 Senator Durack’s proposed constitutional alteration adopts a different approach, 
but, in our opinion, it raises similar difficulties. Its reference point is ‘a substantial 
relationship to other countries or to persons, matters or things outside the 
Commonwealth’. In determining this, however, any treaty, among other things, is 
apparently to be disregarded (‘notwithstanding any treaty’). It would appear to us to be 
open to establish the substantial relationship by showing international concern. While it 
may be that any treaty is to be ignored for this purpose any international concern that led 
to it or any concern of, or diplomatic action by, other countries regarding Australia’s 
breach of it might establish the ‘substantial relationship’. If so, it gives rise to all the 
difficulties we have noted above. In fact, however, the expression is so vague and leaves so 
much to personal judgment that it could give rise to similar differences among members of 
the Court as occurred in the Koowarta Case and the Tasmanian Dam Case.

10.510 If the expression were confined to laws that operated directly on the residents, 
enterprises, or representatives of other countries it would conform to the views of the 
minority in the Koowarta Case and, as explained above, would, in our view, prevent the 
Commonwealth from carrying out its responsibilities in foreign affairs.

10.511 The Advisory Committee also examined two proposals by academic lawyers for 
reducing the scope of the power. Dr Finnis suggested that section 51(xxix.) be altered to 
read as follows:

s.51(xxix) external affairs, but, notwithstanding the executive power of the Commonwealth 
with respect to external affairs, nothing in this placitum or in placitum (xxxix) shall be taken 
to authorise laws regulating matters within Australia (including its territorial waters) other 
than laws giving effect to Australia’s international obligations in relation to fugitive 
offenders, diplomatic relations with other countries and international organizations, air 
traffic (or matters otherwise within the power of the Commonwealth).501

10.512 This suggestion was supported by the Queensland and Tasmanian Governments. 
The ACC External Affairs Sub-Committee was not prepared to support it, but they passed 
it on to the Standing Committee for consideration. As the Advisory Committee pointed 
out,502 this proposal if adopted, would render the Commonwealth unable to take action 
on any new matter of international relations, whether as a result of technological change 
or otherwise. The Committee referred to the problems of outer space as an example. It is 
the most restrictive of all the proposals made and would reduce the power to a degree 
greater than has been suggested by any High Court judge in relation to the existing power. 
Apart from rendering the Commonwealth unable to deal effectively with international 
affairs, we agree with the following view of the Advisory Committee:

In the view of the Committee there is considerable danger in relying on a list of specified 
aspects of external affairs given the inability to foresee new aspects of the same matter 
developing in the future. Constitutions and provisions distributing powers should not be 
confined to known examples of underlying concepts — they should deal with the underlying 
concepts in order to ensure that those provisions endure as a permanent instrument of 
government.503

10.513 A proposal of Professor Crommelin is in some respects more far-reaching and is 
not confined to the problems that arise out of the scope of the external affairs power. It is 
supported by the Tasmanian Government. The proposal is as follows:

• certain legislative exclusive powers would be assigned to the Commonwealth eg 
establishment and control of the Executive Government of the Commonwealth; 
taxation by the Commonwealth; borrowing money on the public credit of the

■501 Powers Report, 81, para 5.51.
502 id, 87, para 5.26.
503 id, 87, para 5.77.

743



Commonwealth; the management and sale of property of any kind belonging to the 
Commonwealth; defence; foreign affairs, citizenship; currency; coinage and legal 
tender;

• certain exclusive legislative powers would be assigned to the States eg the 
establishment and control of the Executive government of the State; taxation by the 
State of residents of the State, property within the State and transactions within the 
State; borrowing money on the public credit of the State; the management and sale 
of property of any kind belonging to the State;

• the balance of the powers would be concurrent powers shared between the 
Commonwealth and the States with paramountcy being granted to State laws where 
the power is an exclusive State power, but otherwise paramountcy remaining with 
the Commonwealth.504

10.514 The ACC External Affairs Sub-Committee referred this matter to the Standing 
Committee for consideration. It noted that the proposal would require a substantial re
framing of the Constitution and expressed doubt as to whether there would be sufficient 
community support for it.505 The Advisory Committee had the same doubts. It added that 
the proposal did not find support among those who provided submissions to the 
Committee. At the request of the Commission, the Advisory Committee did not undertake 
the task of considering whether there should be an adoption of the Canadian system of 
distribution of powers, that is, by conferring express exclusive powers on the 
Commonwealth and the States.506 Professor Crommelin’s proposal adopts some of the 
features of the Canadian scheme. Earlier in this Chapter we gave reasons for not adopting 
this framework.

10.515 For the above reasons a majority of us recommend that there should be no change 
to the wording of section 51(xxix.).

Reasons for recommendation: Consultation

10.516 We consider that in respect of a power of this nature, which can result in the 
implementation of treaties relating to disparate subjects, it is desirable that there be close 
consultation and cooperation among the Commonwealth and the States. Any mechanism 
that can result in a greater understanding by the Commonwealth of State interests in this 
area and a greater understanding by the States of foreign policy implications will, we 
think, contribute to a better ordering of our system and alleviate some of the fears that 
have been aroused.

10.517 We agree with the Australian Constitutional Convention and the Advisory 
Committee that there should be a Treaties Council established by the Premiers’ 
Conference to include persons with expertise in international law and Australian inter
governmental relations. The Council would have the functions suggested by those bodies 
and set out above. In this way it will be possible for State interests to be discussed and 
coordinated and for recommendations to be made as to how treaties might best be 
implemented within Australia. We believe that a body of this nature, reporting to all 
Parliaments, could do much to bring national discussion and argument to bear on what 
has become an emotional issue. We would hope that the functioning of the Council 
would, on the one hand, bring to the attention of the States issues of foreign policy and 
international relations and, on the other hand, keep the Commonwealth aware of State 
issues, problems and difficulties.
504 id, 80-81, para 5.49.
505 ACC External Affairs Sub-Committee, 6.
506 Powers Report, xvi, para 12.
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10.518 We further accept the view of the Advisory Committee that the Commonwealth 
should examine present practices relating to the consultation between the Commonwealth 
and the States with a view to their improvement in the light of comments made by State 
Governments and recommendations of the Australian Constitutional Convention.

10.519 As is indicated in Sir Rupert Hamer’s dissent below, he would prefer that the 
Treaties Council be established by federal legislation.

Reasons for recommendation: Parliamentary participation

10.520 We have considered the issue of whether the Federal Parliament should have a 
constitutional role in the treaty-making process. It will be recalled that the making and 
ratification of treaties is, in Australia, a purely executive function. Parliament, however, 
must enact legislation if any change of the law is required in order to give effect to the 
treaty. It is Australian practice not to ratify treaties until Australian law is in conformity 
with any obligations in that regard which the treaty imposes. Of course, many treaties do 
not require any alteration of the domestic law.

10.521 We agree with the Advisory Committee that there should be a statutory 
requirement that all matters referred to the proposed Treaties Council be tabled in both 
Houses of the Federal Parliament at the time of referral to the Council.

10.522 It has been argued that such a requirement is not necessary on two grounds. First, 
the Parliament is already provided, under existing practice, with much information of this 
nature. Secondly, any treaties requiring a change of the law necessitate obtaining the 
assent of both Houses to such a change. It might be said that the Federal Government 
could, nevertheless, ratify a treaty imposing obligations on Australia and then persuade 
the Parliament to enact the legislation to prevent Australia being in breach of its 
obligations, even though Parliament would not otherwise have been disposed to make the 
law. We know of no case where this has happened.507

10.523 Despite the arguments for preserving the existing situation we make our 
recommendation on the basis that it will increase the accountability of the Government to 
the Parliament and assist the political processes, to which we earlier referred, in 
restraining any abuse of the treaty-making power.

10.524 A majority of us agree with the majority of the Advisory Committee that it is 
unnecessary to make any further provision for increasing the role of the Parliament in the 
making of treaties. As mentioned above, many treaties do not require legislation. A 
requirement that Parliament or its Houses consent to the ratification of all treaties would 
therefore often give non-government supporters in the Senate the power to override 
executive policy supported by the Government and the House of Representatives. Where 
legislation is required, both Houses, must, subject to section 57 of the Constitution, pass it, 
before it can become law.

Dissent by Professor Zines

10.525 Professor Zines, however, concurs with the dissenting view of Mr G Lindell 
expressed in the Advisory Committee’s report.508 Mr Lindell considered that there should 
be a statutory requirement that the ratification of treaties by Australia should be 
conditional on either:

(a) the approval of both Houses of Parliament; or
507 id, 88, para 5.83.
508 id, 233, Appendix J.

745



(b) the non-disallowance by either House within a specified period.

He was opposed to a constitutional amendment on the grounds that there should be 
sufficient flexibility to enable the operation of the legislation to be evaluated, and so that 
any changes could be made to certain aspects if experience showed that it was desirable. 
A further safeguard against unreasonable obstruction by the Senate was suggested in the 
form of a ‘sunset clause’, that is a provision for termination of the legislation at a 
prescribed date.

10.526 Professor Zines agree with the view of MrLindell. In his opinion, having regard to 
the international and domestic consequences of Australia entering into treaties, the 
accountability of the Government to Parliament in this area should be strengthened. For 
the reasons given by Mr Lindell, he would not wish, at this stage, to see a constitutional 
alteration to that effect.

10.527 As is indicated in Sir Rupert Hamer’s dissent below, he agrees with Professor 
Zines.

Dissent by Sir Rupert Hamer

10.528 Sir Rupert Hamer does not share the view of the majority that the existing power 
of the Commonwealth in section 51(xxix.) with respect to ‘External affairs’ should not be 
altered. On the contrary, he considers that the present situation is serious enough to 
warrant prompt corrective action.

10.529 He points out that, of all the questions dealt with by the Advisory Committees 
and by the Commission itself, this one has proved to be the most controversial and the 
most productive of demands for change. It has divided both the High Court and the 
Australian Constitutional Convention. For many people, as the Powers Committee noted, 
the use made of the external affairs power by the Commonwealth in recent years, and the 
wide interpretation placed upon the power by the High Court, amount to a significant 
change to the distribution of powers under the Constitution, and represent a threat to the 
stability of the federal system. Sir Rupert Hamer shares that view.

10.530 He considers that the existence of an unlimited power in the hands of the Federal 
Parliament to enact legislation for the implementation of treaties and other international 
agreements on matters otherwise beyond its legislative competence is unacceptable. It 
makes a mockery of the careful enunciation of federal powers in the Constitution by 
enabling the Executive Government, simply by entering into an international treaty, to 
acquire powers not granted elsewhere in the Constitution, without the approval of either 
the Parliament or the Australian electorate by way of referendum.

10.531 He points out that both the majority and the minority judges in the Tasmanian 
Dam Case agreed that it was now difficult to conceive of any subject that could not be of 
international interest or concern. The Commonwealth has already entered into some 
1,60 0509 international treaties, agreements or conventions, covering a very wide range of 
subjects, many of them beyond the legislative powers of the Commonwealth expressly 
granted under the Constitution apart from section 51(xxix.).

10.532 As the Powers Committee noted,510 ‘the conclusion of a treaty by the Federal 
Government has the effect of creating federal legislative power over matters covered in 
the treaty ... even though those matters do not relate to the other heads of federal
509 Information supplied by Attorney-General’s Department.
510 Powers Report, 70, para 5.11.
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legislative power’, including matters which have traditionally fallen within the exclusive 
responsibilities of the State Parliaments. Sir Rupert Hamer draws attention to the quite 
different approach adopted by the Privy Council in the Canadian case of Attorney General 
of Canada v Attorney General of Ontorio (the Labour Conventions Case),511 cited by the 
Powers Committee512 which held that the Canadian Parliament cannot legislate to 
implement treaties that deal with matters within the exclusive legislative competence of 
the provinces. In its judgment, the Privy Council pointed out that in Canada (as in 
Australia) the totality of legislative powers remain distributed, and that legislative powers 
to implement treaties must also be distributed, and that where obligations incurred under 
treaties dealt with matters within the legislative competence of the Provinces, they must be 
implemented by cooperation between the Dominion and the Provinces. The Privy 
Council made this significant observation:

It would be remarkable that while the Dominion could not initiate legislation, however 
desirable, which affected civil rights in the Provinces, yet its Government not responsible to 
the Provinces nor controlled by Provincial Parliaments need only agree with a foreign 
country to enact such legislation, and its Parliament would be forthwith clothed with 
authority to affect Provincial rights to the full extent of such agreement. Such a result would 
appear to undermine the constitutional safeguards of Provincial constitutional 
autonomy.513

10.533 Sir Rupert Hamer agrees that such a result would seem remarkable, but it is what 
is happening in Australia under the construction given by a narrow 4-3 majority of the 
High Court in the Tasmanian Dam Case. He notes the warning given by the former Chief 
Justice of the High Court, Sir Harry Gibbs, in the Koowarta Casez514

if s.51(xxix.) empowers the Parliament to legislate to give effect to every international 
agreement which the executive may choose to make, the Commonwealth would be able to 
acquire unlimited legislative power. The distribution of power made by the Constitution 
could in time be completely obliterated; there would be no field of power which the 
Commonwealth could not invade, and the federal balance achieved by the Constitution 
would be entirely destroyed.

10.534 That warning was echoed in the vast majority of submissions made to the Powers 
Committee, and to the Commission itself, including those from the Country Women’s 
Association, the Constitutional Association of Australia, the RSL, the Confederation of 
Australian Industry, the Queensland Government, and private citizens and groups at 
numerous public meetings.

10.535 The Australian Constitutional Convention at the Adelaide (1983) session passed a 
resolution ‘expressing its concern that the traditional balance of legislative, executive and 
judicial powers between the Commonwealth and the States may be destroyed by an 
expansionary interpretation of section 51(xxix.) of the Constitution’.515 That concern 
should not be ignored.

10.536 Sir Rupert Hamer supports the view that the High Court, by its interpretation of 
the ‘external affairs’ power, has altered the operation of the Constitution from that clearly 
intended by the Framers. Having established, in the words of the Constitution itself, ‘one 
indissoluble Federal Commonwealth’, with its detailed allocation of powers to the 
Commonwealth, it is inconceivable that they intended to give power to the Parliament to 
make a law on any other matter merely because it happened to be the subject of a treaty. 
He considers that, in view of the fact that all recent High Court decisions in the relevant
511 [1937] AC 326.
512 Powers Report, 72, para 5.20.
513 [1937] AC 326, 352; quoted in Powers Report, 73, para 5.20.
514 Koowarta v Bjelke-Petersen (1982) 153 CLR 198; quoted in the Powers Report, 75, para 5.28.
515 ACC Proc, Adelaide 1983, 322-3.
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cases have been reached by the narrowest of majorities, the best hope of an acceptable 
resolution of the problem would be through a re-interpretation by the High Court itself of 
section 51(xxix.), as has recently occurred with respect to section 92, so as to bring it more 
in line with its scope as originally envisaged by the Framers of the Constitution; and more 
in accord with the approach adopted by the Privy Council in the Labour Conventions 
Case516

10.537 He acknowledges the difficulty of devising, as an alternative, a suitable 
amendment to section 51(xxix.) to limit the expansive interpretation recently given to it, 
but would favour an express limitation of the legislative powers of the Commonwealth, 
arising out of the making of a treaty, to those already within its competence irrespective of 
the terms of the treaty.

10.538 This would restore the federal position to that which obtains in Canada, where the 
Privy Council decision in the Labour Conventions Case has led to a high degree of 
consultation between the Canadian Government and the Provinces in the matter of 
treaty-making.517

10.539 He points out that a somewhat similar position obtains in the Federal Republic of 
Germany, where, although the Laender have more restricted powers than the States in 
Australia or the Provinces in Canada, nevertheless the legislative powers arising out of the 
making of a treaty are divided, and an appropriate degree of consultation and co
operation is required between the constituent parts of the federation. In both countries, 
treaties affecting matters within the legislative competence of the Provinces or the 
Laender must be implemented, and given their validity, by legislative action by the 
relevant bodies. He therefore rejects the argument that the kind of constitutional 
alteration which he proposes would unduly limit the participation of Australia in the 
growing international community. He points out that there are several countries with 
constitutions of a federal nature, which cannot make final and binding treaties on the 
spot. ‘Federal clauses’ are often used in treaties, and in the United States itself, many 
treaties made by the Executive Government have no validity until ratified by a two-thirds 
majority of the United States Senate.

10.540 He further points out that, under the recent interpretation of section 51(xxix.), the 
Executive Government is enabled to enter into treaties which create not only new powers 
in the Commonwealth, but new international obligations as well, without even consulting 
Parliament; he considers it essential that every treaty should derive its force and validity 
from Parliament itself.

10.541 He also notes that the deep concern about the current situation led to an 
agreement between the Commonwealth and the States at the June 1982 Premiers’ 
Conference on certain procedures for Commonwealth/State consultation on treaties, 
including;

(a) information to be given to States at an early stage of treaty discussion in 
which Australia is considering participation;

(b) the inclusion of State representatives in Australian delegations to 
international conferences which deal with State matters;

(c) the seeking of federal clauses;
516[1937] AC 326
517 Powers Report, 73, para 5.22.
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(d) the States to be consulted and given a first option of enacting legislation to 
give effect to treaties and other international agreements which affect ‘a 
legislative area traditionally regarded as being within the responsibility of 
the States’.518

10.542 Seventeen months later, the Federal Government, in November 1983, ‘affirmed’ 
these arrangements, but with qualifications which effectively emasculated their intent, 
namely:

(a) the consultation and cooperation would not be allowed to result in 
‘unreasonable delays’ (ie, in the opinion of the Commonwealth) in the 
negotiating, joining or implementing of treaties by Australia;

(b) federal clauses were not favoured; and
(c) the Commonwealth would consider relying on State legislation where a 

treaty affected ‘an area of particular concern to the States’, and this course 
was ‘consistent with the national interest and the effective and timely 
dischange of treaty obligations’.519

10.543 The continuing discussion and differences of political opinion on the scope of the 
external affairs power led the Australian Constitutional Commission at its Adelaide 
(1983) session to establish an External Affairs Sub-Committee to consider the whole 
question, and at its Brisbane (1985) session to adopt that Sub-Committee’s Report which 
among other things advocated the establishment of an Australian Treaties Council by the 
Premiers’ Conference, along the lines subsequently endorsed by the Powers Committee520 
and by the Commission. Sir Rupert Hamer, although supporting the principle of such a 
Treaties Council, considers that it should not rely merely on the Premiers’ Conference, 
but should be enshrined in federal legislation.

10.544 He further advocates federal legislation to provide that no international treaty 
shall have any force or validity unless and until it has been ratified by the Federal 
Parliament.

Commonwealth places 

Recommendation

10.545 We recommend that the Commonwealth cease to have exclusive legislative power 
with respect to .‘all places acquired by the Commonwealth for public purposes’ and that 
such power be concurrent with the States. We therefore recommend that:

(i) section 52 of the Constitution be altered by omitting ‘and all places acquired 
by the Commonwealth for public purposes’ from paragraph (i.); and

(ii) section 51 of the Constitution be altered by inserting the following 
paragraph so that the Federal Parliament has power to make laws with 
respect to:
(xxxvA.) Places acquired by the Commonwealth for public purposes:.

10.546 The object of this recommendation is to make the legislative power with respect to 
places acquired by the Commonwealth for public purposes exercisable by the States as 
well as the Commonwealth. This will result in the continued operation of State laws in 
Commonwealth places after their acquisition by the Commonwealth.

518 id, 78.
519 id, 78-9.
520 id, 87.
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Current position

10.547 The effect of the decisions of the High Court in Worthing v Rowell and Muston Pty 
Ltd (Worthing’s Case),521 * 523 Attorney-General (NSW) v Stocks and Holdings (Constructors) 
Pty Ltd 522 and R v Phillips 523 is that, upon acquisition by the Commonwealth of land 
within a State, the laws of the State cease to have any operation in the acquired place. In 
Worthing’s Case, the majority of the Court held that, upon acquisition of a place by the 
Commonwealth, the common law action for breach of a statutory duty imposed by 
regulations under the Scaffolding and Lifts Act 1912 (NSW) ceased to exist in the place. In 
Phillips’ Case, acquisition terminated the operation within the place of section 184 (gross 
indecency) of the Criminal Code 1913 (WA). These results followed, the majority held, 
because once the Commonwealth’s exclusive legislative power over such places (section 
52(i.) of the Constitution) was attracted, the pre-existing legislative capacity of State 
Parliaments ceased, leaving State laws unsupported by State legislative power and hence 
inoperative in that place.

10.548 What is a place? It is a fixed locality, an area of the earth’s surface,524 but it 
probably must be freehold land and not leasehold.525 In short, freehold land in the State 
acquired by the Commonwealth for Army, Navy and RAAF bases, airports, post offices, 
office buildings for use by the Commonwealth and for any other of its public purposes 
becomes on acquisition a lawless place (subject to the statute we next refer to and to other 
relevant federal laws).

10.549 Commonwealth Places (Application of Laws) Act 1970 (Cth). Section 4(1) of the Act 
says that the laws of a State as in force at a time apply, or shall be deemed to have applied, 
in accordance with their tenor at that time and in relation to each place that is or was a 
Commonwealth place at that time.526 State laws invalidated by section 109 are not applied 
in the place by these sub-sections.527 Sub-section (5), among other things, excludes the 
application of State laws imposing any tax or conferring judicial power and sub-section
(6) permits the Governor-General in Council to exclude or modify State laws that 
otherwise would be applied by section 4(1). Provisions of State statutes have effect as 
federal law by force of the Commonwealth Places (Application of Laws) Act 1970.

Previous proposals for reform

10.550 Australian Constitutional Convention. At the Melbourne (1975), Hobart (1976) and 
Brisbane (1985) sessions, the Australian Constitutional Convention recommended that:

(a) the States should be provided with concurrent legislative powers over 
Commonwealth places, or

(b) in the event of a referendum approving a proposal for an interchange of 
powers between States and Commonwealth, the matter of Commonwealth 
places should be designated as a matter on which the States may legislate.528

521 (1970) 123 CLR 89.
522(1970) 124 CLR 262.
523 (1970) 125 CLR 93.
524 Worthing's Case, (1970) 123 CLR, 97, 109, 124.
525 Bevelon Investments Pty Ltd v Melbourne City Council (1976) 135 CLR 530.
526 Excepted are State laws (a) that would have been invalid on any ground except the ground that section 

52(i.) would have invalidated them in that place and (b) State laws that properly construed were not 
applicable to the place: sub-section (2).

527 The Queen v Lowenthal: Ex parte Blacklock (1974) 131 CLR 338.
528 ACC Proc, Melbourne 1975, 172; ACC Proc, Hobart 1976, 204; ACC Proc, Brisbane 1985, vol I 420.
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Advisory Committee's recommendation

10.551 The Powers Committee recommended that the power of the Federal Parliament 
to make laws with respect to Commonwealth places become a concurrent power.529 The 
Committee suggested that this may be achieved by either:

(i) an interchange of powers between the State and Commonwealth 
Parliaments in the event of a successful constitutional referendum; or

(ii) a specific constitutional amendment.530 

Submissions

10.552 The Powers Committee summarised submissions made to it supporting the grant 
of concurrent power to the States with respect to most Commonwealth places, with 
Commonwealth places used for defence and national security purposes remaining 
exclusively subject to federal law.531

10.553 Mr Martyn Evans, MP (SA) expressed concern at ‘a recent trend of the 
Commonwealth to seek to recover additional revenue from its semi-commercial 
operations such as airports by overt commercialization of the activity’ where such activity 
is in conflict with State law and has an impact beyond the Commonwealth place. He cited, 
as examples, the erection of large advertising hoardings on the boundary of the Parafield 
airport (near Adelaide) which is adjacent to a major highway, and the 24 hour trading of 
service stations at airports (which until September 1986 was illegal in South Australia 
under State law). Mr Evans argued such activities are not directly related to the 
promotion of the use of the Commonwealth place for a public purpose. He suggested that 
general State laws should apply to Commonwealth places where these laws do not conflict 
with the use of those places for the specific public purposes for which they were 
established.532

10.554 The President of the Local Government Association of NSW, MrBarry O’Keefe, 
QC, also gave an example of the difficulties experienced by local government authorities 
in regard to this power. He referred to the Commonwealth, contrary to municipal zoning 
plans, erecting the Commonwealth Government Centre in Chifley Square in such a 
manner as to destroy the Sydney City Council’s civic concept for the Square.533 Similarly 
the ACLGA in its preliminary submission noted the difficulty facing Local Governments 
in applying by-laws to Commonwealth places. It stated, ‘there appears to be no case of 
overriding national interest which ... allows Australia Post to ignore town planning 
requirements when building a Commonwealth place in an area presided over by a local 
jurisdiction.’534

10.555 The South Australian Government referred to the problem that, when the 
Commonwealth relinquishes a property, the State or municipal zoning provisions 
applying to surrounding land do not apply immediately to the land in question, but can 
only be imposed by the preparation of an amendment to the relevant Development Plan, 
a rather time consuming and costly process.535
529 Powers Report, 151-5.
530 id, 154.
531 id, 153-4, para 12.15-12.22.
532 id, 154, para 12.16, 12.17.
533 id, 154, para 12.18, 12.19.
534 id, 154, para 12.20.
535 id, 154, para 12.21.
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10.556 The Queensland Government in its submission to the Commission536 supported 
the Powers Committee’s recommendation that the power of the Federal Parliament to 
make laws with respect to Commonwealth places become a concurrent power.

10.557 The Queensland Government favours a specific amendment to the Constitution 
along the lines supported at the 1976 and 1985 sessions of the Australian Constitutional 
Convention, namely by deleting from section 52(i.) the words ‘and all places acquired by 
the Commonwealth for public purposes’ and inserting the same form of words in section 
51.

10.558 It submitted that the reasons for such an amendment are straight-forward and 
incontrovertible, and drew attention to the Fiscal Powers Sub-Committee Report to the 
1985 (Brisbane) session of the Australian Constitutional Convention for further 
arguments in favour of change.537

10.559 On the other hand, it was argued in some submissions to the Commission that 
there is no need to alter the present position whereby State laws are applied to 
Commonwealth places by the Commonwealth.538

10.560 The Department of Defence suggested that there would be ‘obvious difficulties for 
the Defence organisation if its operations and activities in Commonwealth places used for 
Defence purposes became subject to State legislative power. The extent of these 
difficulties would ... be reduced if the Commonwealth itself retained its general 
immunity from State laws.’539

Reasons for recommendation

10.561 There is, in our view, no valid reason why places acquired by the Commonwealth 
for civil use should not be subject to the laws of the State. The application in such places 
of State criminal and civil law is obviously desirable, as indeed the Commonwealth Places 
(Application of Laws) Act 1970 makes evident. While federal law may enact wide criminal 
provisions for service personnel and the like, its practical capacity to do so for all who 
throng its post offices and public buildings is open to question. It may, of course, enact a 
special civil and criminal law for Commonwealth places, but the utility of such a 
laborious undertaking is open to question. The Commonwealth may, given the adoption 
of what we propose, still legislate in substance exclusively for defence and security areas, 
because its present power to do so under section 51(vi.) would be amplified by the 
addition to section 51 of the relevant aspect of the present section 52(i.). State laws to the 
contrary would be invalidated by section 109. Our recommendation would also remove 
the anomaly of large pockets or enclaves of land, part of the territory of States, being, by 
the fact of acquisition, whisked out of the reach of the laws applying to all that surrounds 
them.

10.562 We think the time has come to give effect to the recommendations made in 1975, 
1976 and 1985 by the Australian Constitutional Convention that the States should have 
concurrent legislative powers over Commonwealth places. We agree in this regard with 
the Powers Committee. We think the more appropriate way to achieve this is by amending 
sections 51 and 52(i.) as we have earlier recommended. The revelation by the majority of 
the High Court in 1970 that the true effect of section 52(i.) upon places acquired by the 
Commonwealth was the abrogation of all State laws in those places was certainly not

536 S3172, 16 December 1987.
537 ACC Proc, Brisbane 1985, vol II, 54-6.
538 DW Anderson S1276, 18 March 1988; NF Hayes S1455, 29 March 1987; see also AR Pitt S2585, 23 

December 1987.
539 S203, 4 August 1986.
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intended by those who wrote the Constitution.540 Nor was it shared by three of the seven 
Justices who participated in the decision in Worthing’s Case. Furthermore the decisions 
produced considerable inconvenience.

10.563 Despite the provisions of the Commonwealth Places (Application of Laws) Act
1970, the legal situation of those who serve or carry on business in Commonwealth places 
is unsatisfactory. The application or modified application to them of the system of 
common law regulating the day to day activities of their neighbours is doubtful. The 
application of town planning and local government legislation because of special 
Commonwealth laws, such as the Airports (Business Concessions) Act 1959 and the Federal 
Airports Corporation Act 1986 (applicable to Schedule airports since 1 January 1988), is 
still uncertain and that uncertainty is productive of expense. Moreover, it is anomalous 
that places in the State indistinguishable from their surroundings and having no apparent 
character as Territories of the Commonwealth should by purchase or by other acquisition 
become subject to a different legal regime. ‘ .

INTER CHANGE OF POWERS

Recommendation

10.564 We recommend that the Constitution be altered to allow the inter-change of 
legislative powers between the Federal and State Parliaments. The alteration has the 
following features:

(i) The Federal Parliament may designate any of its exclusive powers as matters 
about which a State Parliament may make laws, and a State Parliament may 
refer a matter to the Federal Parliament for the purposes of section 
5 l(xxxvii.) of the Constitution.

(ii) Any designation or reference under this provision:
• shall be by Act of the Parliament making the reference or 

designation;
• may be subject to limitations or conditions;
• if limited in duration, may be extended by or under an Act of the 

Parliament making the reference or designation;
• may be modified or revoked, but only by express provision in an Act 

of the Parliament making the reference or designation.

10.565 The purpose of this alteration is to allow the Commonwealth, if it wishes, to refer 
any of its few exclusive law-making powers to the States, and to clarify the operation of 
the existing provision in the Constitution under which the States (if they wish) may refer 
any of their law-making powers to the Commonwealth.

Current position

10.566 Section 51(xxxvii.) of the Constitution gives the Federal Parliament power to 
make laws on matters referred to it by the Parliament or Parliaments of any State or 
States; but there is no corresponding provision in the Constitution to allow the 
Commonwealth to refer any of its powers to the States.

10.567 Over the years, the lack of this reciprocal power has frequently been seen as an 
unfortunate omission, and an obstacle to good government and effective administration. 
For instance, only the Commonwealth at present can make laws on certain subjects, such

540 Quick and Garran, 657.
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as excise, and laws about various government departments and about ‘Commonwealth 
places’ (for example, Post Offices, federal government offices, airports, defence 
establishments). It has often been considered that better administration would result if the 
Commonwealth had power voluntarily to invest the States with power to legislate on these 
matters.

10.568 Present uncertainty. On the other hand, there is uncertainty about the precise 
meaning of the existing provision in the Constitution, and how it is intended to operate. 
Questions which have arisen include:

(a) whether or not a State retains power to legislate on a matter which it has 
referred to the Commonwealth;

(b) whether or not a reference of power can be made subject to conditions as to 
its exercise, or its duration; and

(c) whether or not the referral of power can be revoked.

These uncertainties have contributed to the reluctance of States to refer matters to the 
Commonwealth. Our proposal would clarify the Constitution on these points.

10.569 Since Federation, the total number of references of powers by the States has been 
30, distributed as follows:

NSW 5
VIC 6
QLD 4
WA 6
SA 5
TAS 4

Of these, eleven remain operative:

New South Wales Commonwealth Powers (Meat Inspection) Act 1983
Commonwealth Powers (Family Law — Children) Act 1986

Victoria Debt Conversion Agreement Act 1931
Commonwealth Powers (Family Law — Children) Act 1986 
Abattoir and Meat Inspection (Arrangements) Act 1987

Queensland The Commonwealth Powers (Air Transport) Act of 1950

South Australia Commonwealth Legislative Power Act 1931
Commonwealth Powers (Family Law) Act 1986 
Meat Inspection (Commonwealth Powers) Act 1987

Tasmania Commonwealth Powers (Air Transport) Act 1952
Commonwealth Powers (Family Law) Act 1987

10.570 Other references of power have been discussed at Premiers’ Conferences (for 
example in 1934 and 1942) but possible referrals could not be agreed upon because the 
States were unsure whether such referrals could be made conditional or for limited 
periods of time, or whether they could be revoked.
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Previous proposals for reform

10.571 Australian Constitutional Convention. The question of inter-change of powers was 
taken up by the Australian Constitutional Convention at its very first session in Sydney 
(1973). It was indeed the first item on the agenda of topics for discussion by the 
Convention, under the heading:

The methods of amending the Constitution and varying the distribution of powers, with 
particular reference to —

(a) the uncertainties concerning the power of State Parliaments to refer power to the 
Parliament of the Commonwealth (s. 51(xxxvii));.. ,541

10.572 The discussion was initiated by a submission made by the New South Wales 
delegation and supported as a promising contribution to cooperative federalism by the 
delegations of the Parliaments of the Commonwealth and all the States, except 
Queensland, which asked for more time to consider the question.

10.573 The Prime Minister announced to the Convention on 6 September 1973, that the 
heads of all the delegations, except Queensland, had met and agreed on the principle of 
references of power either way and with removing existing doubts about operation of the 
present power.542

10.574 Standing Committee B was given the task of recommending suitable alterations 
to the Constitution, and under its guidance a group of federal and State draftsmen set 
about the task.

10.575 In the meantime a Bill for a referendum to give effect to the proposals of the 
Convention was introduced into the Federal Parliament, and passed by the House of 
Representatives on 6 March 1974. The Senate, however, deferred the Bill until it could be 
considered by all State Governments and by the Australian Constitutional Convention.

10.576 Standing Committee B subsequently resolved to recommend to the Convention 
that the Constitution be altered in the manner proposed by the Bill, and this 
recommendation was adopted, with some minor amendments, by the Convention at its 
session in Melbourne in September 197 5.543 This revised Bill was introduced into the 
Federal Parliament on 1 October 1975, but lapsed with the double dissolution in 
November. Subsequently the Hobart (1976) session of the Convention approved the 
draft,544 and the 1978 meeting in Perth again approved the proposal in principle.545 The 
Adelaide (1983) session of the Convention again endorsed an inter-change of powers 
alteration which took account of objections to points of detail in the original Bill.546

10.577 Constitutional referendum. The Bill, Constitution Alteration (Inter-Change of 
Powers) 1984, intended to give effect to the recommendations of the Adelaide session of 
the Constitutional Convention, was passed by both Houses of the Federal Parliament, 
with the support of all parties. It was subsequently defeated at a referendum on 1 
December 1984, being approved by 47.06% of all electors, and in the States by 
percentages ranging from 49.86% in Victoria to 34.64% in Tasmania.
541 ACC Proc, Sydney 1973, xxvii.
542 id, 197.
543 ACC Proc, Melbourne 1975, 171.
544 ACC Proc, Hobart 1976, 208.
545 ACC Proc, Perth 1978, 206.
546 ACC Proc, Adelaide 1983, 323-4.
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Submissions

10.578 In July 1986, we issued Background Paper No 5 which reviewed the history of 
reform proposals on this subject, indicated the present uncertainties of interpretation of 
the existing section 51(xxxvii.) of the Constitution, and stated the arguments for and 
against the proposal at the referendum of 1 December 1984.

10.579 We indicated a provisional view that we should accept the proposal of the 
Australian Constitutional Convention and make a recommendation accordingly. We 
invited comment from interested bodies or individuals.

10.580 One submission was received from the Victorian Government.547 It urged the 
adoption of the inter-change of powers proposal, noting that resolutions in favour of it 
‘have consistently been accepted by the Constitutional Convention on a cross-party 
basis’. The proposal has been ‘unanimously endorsed by the Victorian delegation . . . 
which was representative of all Victorian parliamentary parties’. The submission argued 
that the chief advantage of the proposal:

is that it would introduce useful flexibility into the Australian federal system, subject to the 
safeguard provided by the need for parliamentary approval. In particular, it would enable 
powers to be transferred for limited periods to meet short-term needs, and for experimental 
purposes. If a reference proved to have an unexpected operation, the proposal would 
enable it to be amended .... Moreover, one advantage of the interchange of powers 
mechanism ... is that use of the power can be regulated by the referring government. If 
necessary, the power can be withdrawn.

Reasons for recommendation

10.581 We agree with the arguments accepted by successive meetings of the Australian 
Constitutional Convention that the existing provision in the Constitution on inter-change 
of powers should be altered to remove doubts about its operation, and be made fully 
reciprocal. We consider that such a change would add flexibility under varying 
circumstances to the exercise of powers under the Constitution and would contribute to 
effective cooperative federalism.

10.582 We have reviewed the arguments expressed against the proposal at the 1984 
referendum but find them to lack real substance. In particular, they appear to fail to 
recognise that the States may refer any of their powers to the Commonwealth under 
section 51(xxxvii.) of the Constitution as it stands, and have from time to time done so. 
The only change in that respect envisaged in the present proposal is to make more precise 
the conditions under which that may happen, and to ensure that a State referring such a 
power shall retain full control over it, including the right to revoke the transfer.

10.583 The second part of the proposal would merely create a reciprocal right for the 
Commonwealth to refer any of its few exclusive powers to a State or States, whilst still 
retaining the same full control.

10.584 In neither case is it accurate to term it in any sense an alteration of the 
distribution of powers between the Commonwealth and the States under the Constitution.

10.585 Similarly, the power to levy sales taxes and excise duties resides at present in the 
Commonwealth exclusively, and the reference of such a power to the States would not of 
itself‘lead to a heavier tax burden’. It might equally add a greater flexibility and lead to a
547 Victorian Government S231, 15 August 1986.
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lesser tax burden in certain desirable respects. It would in any case be a matter for 
political decision by the State Governments concerned. This subject is dealt with in 
Chapter 11 of this Report.548

10.586 The other minor objections are best answered by a study of the proposal itself and 
its inherent safeguards in that no inter change of powers could occur unless both the 
Federal and State Government agreed to the inter-change. The reference of power would 
be revocable, and could be made subject to limitations of time, and other relevant 
conditions.

Form of proposed alteration

10.587 The alteration of the Constitution which we recommend appears in Appendix K to 
this Report. It is in somewhat different form from the text of the proposed alteration to the 
Constitution submitted to referendum in 1984. It is in our view a more concise and direct 
version which achieves the same result, except that it does not refer to the investing of 
federal courts with State jurisdiction. That subject is covered in Chapter 6.549

OTHER POSSIBLE POWERS

Environment

Recommendation

10.588 We do not recommend that the Constitution be altered by adding an express 
provision to empower the Federal Parliament to make laws with respect to the 
environment.

Current position

10.589 The Federal Parliament has no express power to make laws with respect to ‘the 
environment’ or ‘the protection of the environment’. Yet there are many powers which 
may be used, and have been used, to enable the Commonwealth to deal with such things 
as environmental impact assessment, offshore pollution of the sea by sea-going vessels, 
uranium mining, wildlife conservation, land degradation, pollution, the establishment 
and maintenance of national parks, and the protection of natural and cultural heritage 
and sites of special significance to Aboriginals, as well as a variety of matters relating to 
hazardous substances, ionising radiations and environmental health. These powers 
include:

(a) trade and commerce power (section 51(i.)). The Commonwealth has used this 
power to prohibit the export of minerals unless the written approval of the 
appropriate federal Minister is obtained. The High Court approved the 
exercise of discretion by the federal Minister to prohibit export of minerals 
from Fraser Island for environmental reasons. It decided that the Minister 
could have regard to environmental aspects of mining in refusing approval 
of export permits.550

548 para 11.241-11.282.
549 para 6.29-6.39.
550 Murphyores Incorporated Pty Ltd v Commonwealth (1976) 136 CLR 1.
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The commerce power also confers a plenary authority on the 
Commonwealth to prohibit imports both absolutely and conditionally. 
Foreign capital can be denied entry on grounds related to environmental 
matters and conditions may be imposed in relation to the enterprise for 
which the capital is required.551

(b) power with respect to foreign corporations, and trading or financial corporations 
formed within the limits of the Commonwealth (section 51(xx.j). This power has 
been the main vehicle of federal commercial regulation in Australia since 
the 1971 Concrete Pipes Case.552 The decision of the High Court in the 
Tasmanian Dam Case553 has extended the operation of the power 
considerably and, as a result, the Commonwealth may control, having 
regard to environmental considerations, all manufacturing, production or 
extractive processes conducted by section 51(xx.) corporations for the 
purposes of trade. The power cannot, however, extend generally to the 
activities of those producers or traders that are not corporations of the kind 
referred to in section 51(xx.), nor would it apply to actions of State 
governments, as distinct from statutory corporations.

(c) taxation, bounties, customs and excise (sections 51(H), 51(iii.), 90 and 99). It has 
been suggested that this power constitutes a significant tool in the hands of 
the Commonwealth whereby the Commonwealth could grant depreciation 
allowances on appropriate environmental protection developments. It 
could similarly give bounties for products that complied with certain 
standards or which were produced by pollution-free means, or tax 
disincentives could be applied where there were environmentally destructive 
activities were carried on.

(d) external affairs power (section 51(xxix.)). According to the High Court,554 the 
existence of a treaty obligation is sufficient (though not always necessary) to 
give rise to an external affair; there is no additional, independent 
requirement that the subject matter of the treaty be of international concern. 
On that basis it may be possible for the Commonwealth to pass a range of 
valid laws, so long as they are in faithful pursuit of an obligation imposed by 
the international agreement and they are not in breach of other 
constitutional limitations (for example, section 92 and the need to preserve 
the existence of the States in their functioning as independent units).

There are a number of international agreements dealing with the 
preservation of world cultural and natural heritage, reflecting international 
concern about the environment and its resources. This has indirectly given 
the Commonwealth a major interest in environmental protection in 
Australia, in particular, in areas on the world heritage list such as South 
West Tasmania. Chief Justice Mason has observed, ‘Entry of a property in 
the World Heritage List supported by the protection given by the Act, 
constitutes perhaps the strongest means of environment protection 
recognised by Australian law.’555

(e) power with respect to the people of any race (section 51(xxvi.)). It is clear from 
the Tasmanian Dam Case that the Commonwealth can legislate to protect or 
conserve a site which is of particular significance to the people of the

551 L Zines The Environment and the Constitution’ in R Mathews (ed) Federalism and the Environment (1985) 
13, 15.

552 Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR 468.
553 Commonwealth v Tasmania (1983) 158 CLR 1.
554 Tasmanian Dam Case (1983) 158 CLR 1; Richardson v Forestry Commission (Tas) (1988) 62 ALJR 158.
555 Queensland v Commonwealth (1988) 77 ALR 291, 296.
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Aboriginal race. That power is relied on in the Aboriginal and Torres Strait 
Islander Heritage Protection Act 1984 (Cth). The purposes of that Act are the 
‘preservation and protection from injury or desecration of areas ... of 
particular significance to Aboriginals in accordance with Aboriginal 
tradition.’

on 96). This power can be used only where a State 
ccept the moneys provided by the Federal 
id conditions prescribed by it. It can be used as a 
;s to adopt certain practices, for example soil

2). This section gives the Commonwealth plenary 
territories. In these areas any development action 
nt Protection (Impact of Proposals) Act 1974 (Cth). 
ern Territory, by reason of the provisions of the 
ivernment) Act 1978 (Cth), the relevant Northern 
:ecutive authority in respect of environmental

This power has led to the acceptance by the High 
:h enables the Federal Government to engage in 
ppropriate to a national government which may 
alf of the nation.556 557

se, however, a number of judges denied that this 
>port legally coercive measures for the protection 
igh it might sustain the provision of financial 
ires to assist the States in its preservation.558

nmonwealth has relied in legislation relevant to

(i) defence (section 51(iv.)). This power might be invoked in connection with 
uranium production (for example, see Environment Protection (Nuclear 
Codes) Act 1978, section 13(2)(iii)).

(j) fisheries (section 51(x.)). This power is relied on, for example, in the Great 
Barrier Reef Marine Park Act 1975, (section 5(1 )(d)) and the National Parks 
and Wildlife Conservation Act 1975 (section 71 (4)(F».

(k) Commonwealth places (section 52(i.)). The geographic areas are not great 
compared with the total Australian jurisdiction. The 1974 Report of Inquiry 
into the National Estate stated that the Commonwealth owns about one 
million hectares in the States. However, applicable Commonwealth laws 
could have a significant environmental impact.

10.591 A list of Federal Acts and Regulations is set out in Table 10.1.

10.592 The apparently extensive range of powers available to the Federal Parliament is
subject to general constitutional limitations such as those in sections 92 and 51(xxxi.).
556 eg States Grants (Soil Conservation) Act 1974, States Grants (Nature Conservation) Act 1974, Environment 

(Financial Assistance) Act 1977.
557 eg Victoria v Commonwealth and Hayden (1975) 134 CLR 338, 397-8 (Mason J).
558 Commonwealth v Tasmania (1983) 158 CLR 1, see Gibbs CJ (107-9), Wilson J (203-4) and Dawson J (321 -s 

3), as well as Deane J (252-3) who adverted to the provision of financial and other forms of assistance (non-; 
coercive).
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10.593 The role left to the States remains substantial and significant and may affect the 
Commonwealth’s ability to implement a comprehensive national policy in relation to 
environmental matters. This is especially so because the States control the use of land and 
own the mineral resources of the land within their jurisdiction (except for Commonwealth 
places).

Advisory Committees’ recommendations

10.594 Distribution of Powers Committee. The Powers Committee, although disposed to 
the Commonwealth having some specific power in respect of environmental protection 
and conservation, did not recommend such a power because of the difficulty of restricting 
its scope.559 In its view, it would not be possible to formulate an appropriate phrase or 
expression to restrict the otherwise sweeping scope of such a power so as to confine its 
exercise to environmental matters of national concern. The concept of‘national concern’ 
is itself too vague and subjective to form the basis of an appropriate constitutional 
criterion which could be used to test the legal validity of legislation enacted in the exercise 
of the power.560

10.595 Trade and National Economic Management Committee. The Trade Committee 
examined the development of Australia’s resources (including energy) and recommended 
that, for historical, technical, geographical and geological reasons, resource development 
is most appropriately the responsibility of State or Local Governments, or both, rather 
than of the Federal Parliament.561 The recommendation was qualified in the sense that the 
Trade Committee thought that resource development should be subject to the concurrent 
authority of the national Parliament to enact laws concerning matters that affect the 
national economy under the new section 51 (iA.) proposed by the Committee.562 Two 
members of the Committee (Associate Professor Coper and Ms Philippa Smith) dissented 
because, in their view, it would be appropriate to include an express concurrent federal 
power in relation to the conservation of natural resources.563

10.596 The Committee argued that the existing arrangements have, in some significant 
matters, enabled the Commonwealth to intervene to either protect the national interest or 
to ensure that the full potential benefits from any existing or prospective resource 
development project are achieved and distributed equitably. The involvement of State 
and Local Governments in the development of a natural resource is, in the Committee’s 
view, vital in the provision of infrastructure, the servicing of capital and the establishment 
of communities in isolated areas.564

Submissions

10.597 In its Report, the Powers Committee set out the arguments made in submissions 
for and against the inclusion of an express concurrent power for the Federal Parliament 
to make laws with respect to the environment.

10.598 In favour of such a power it was submitted, in summary:565
559 Powers Report, 127, 132, para 8.19-8.20.
560 id, 133.
561 Trade Report, 74.
562 ibid. The new section 51 (iA.) ‘Matters affecting the national economy’ proposed by the Committee is dealt 

with in Chapter 11 of this Report para 11.38, 11.53-11.60.
563 ibid.
564 id, 73-4.
565 Powers Report, 131-3, para 8.8-8.18.
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(a) it is appropriate that the Parliament be endowed with an express, concurrent 
power to enable the enactment of national legislation for the protection and 
conservation of the environment;

(b) the Commonwealth is already involved in environmental matters, but it is 
an incomplete form of involvement and it would be preferable for the 
Commonwealth to be able to act on environmental matters by way of a 
specific power;

(c) there would be practical and political restraints on the exercise of the power 
by the Commonwealth;566

(d) a federal power, used to prescribe uniform national standards, might reduce 
the likelihood of State and Local Government authorities competing to 
attract economic activities to their jurisdictions, on conditions which are 
inconsistent with the preservation of the environment.

10.599 A number of submissions to the Powers Committee suggested the way in which 
such a power might be expressed. Dr Bob Brown MHA (Tasmania) proposed that that 
which is ‘of national significance,for its natural and/or human-made values’ should have 
federal protection, under constitutional authority, for all times as National Parks and 
National Monuments.567 The Environmental Law Commission submitted that the power 
should be stated generally, rather than attempt to identify particular environmental issues 
which such a constitutional power is intended to cover. It did not support using the 
concept of ‘national significance or importance’ as a standard for determining whether 
federal involvement in environmental protection is appropriate, as political perceptions 
of what is of ‘national concern’ are subjective and change from time to time.568

10.600 The Powers Committee noted submissions that the external affairs power (section 
51(xxix.)) should not be restricted.569

10.601 Submissions were received by the Commission and the Powers Committee 
supporting concurrent federal power with respect to the environment or environmental 
protection.570

10.602 One favoured the inclusion of some form of environmental safeguards or 
standards or rights in the Constitution.571
566 id, 131, para 8.11. The Environmental Law Commission (a private body) argued that enormous resources 

would be required for the Commonwealth to take over the entire field and that no national government 
would ever be remotely inclined to do so. Political resistance by the States to ‘excessive’ intrusion by the 
Commonwealth into areas of traditional environmental regulation would also influence the behaviour of 
the Commonwealth.

567 id, 131, para 8.16.
568 id, 131, para 8.12-13.
569 id, 131, para 8.14-5 citing Environmental Law Commission, Wilderness Society.
570 The Powers Committee cited the NSW Local Government Association, Australian Council for Local 

Government Associations and Citizens for Democracy id, 132, para 8.17. Other submissions were received 
from DW Anderson S1276, 18 March 1987; GJ Manning S1237, 10 March 1987; Greenpeace S3033, 11 
November 1987; EG Roland S2600, 16 September 1987; G Dawson S2615, 17 September 1987; G Yeates 
S3146, 6 January 1988; G Sparke S3342, 16 March 1988; Wilderness Society S3701, 25 September 1986; P 
Johnston S3705, 10 October 1986; RC Kershaw S2805, 24 October 1987; Conservation Council of South 
Australia S698, 18 October 1986; S Pelczynski S2876, 27 October 1987; B Joyce S2553, November 1987; Dr 
BW Davis S356, 13 October 1986; I Robertson S2425, 27 October 1987; M Carter S1402, 31 March 1987; 
Citizens for Democracy S3070, 19 November 1987, S3270, 4 November 1987; see also KW Wiltshire 
S3679, 4 November 1986. Sir Mark Oliphant argued that the Darling-Murray river system (‘Australia’s 
greatest asset’) is a national asset and should be controlled by the Commonwealth. The Commonwealth 
should also supervise land use in the whole of the ‘Red Heart’ of Australia: S949, February 1987.

571 Dr JA Doleman S45, 3 March 1986, S2682, 14 October 1987.
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10.603 The South Australian Government favoured a limited role for the 
Commonwealth in the environmental area. It suggested there are at least two areas in 
nature conservation that could attract federal interest:

(a) Issues transcending State borders 
for example
(i) protection of catchments of major rivers where interstate water 

quality is an issue;
(ii) land degradation resulting in dust storms across borders.

(b) Impacts on National natural or cultural heritage items for example
(i) areas of national and international significance (Coorong National 

Park, Innamincka wetlands);
(ii) nationally important items of European and Aboriginal heritage.

It supported federal power in these areas.572

10.604 Other submissions opposed such a federal power, on the basis that environmental 
matters are more properly dealt with locally, by State or Local Government.573

10.605 Against the grant of such a power it was submitted, in summary:574
(a) the Commonwealth lacks the detailed expertise in environmental control 

matters that has been developed by the various State authorities, which have 
had to administer, implement, regulate and carry out ‘clean-up’ operations 
concerning pollution and environmental measures;

(b) most decisions relating to the environment are best made, and actions most 
appropriately undertaken, at the State or Local Government level, where the 
circumstances are best known, resources are available and decision-makers 
are close to the community to which they are responsible;

(c) as the environment is such a broad field and so difficult to define, an 
environmental power could lead the Commonwealth to intrude upon many 
aspects of State responsibility and management, particularly land-use.

10.606 In response to the Advisory Committees’ Reports, the Environmental Law 
Commission (ELC)575 argued that inclusion of an express concurrent power enabling the 
Federal Parliament to make laws with respect to ‘the protection and conservation of the 
environment’ is a necessary and practical reform. It submitted that such a power ‘is 
capable of being adapted to the changing political circumstances of the nation’ and ‘does 
not and should not produce fears of concerns that the localised interests of State 
Governments will be put at risk’ by its exercise.576 The unqualified power would, in the 
ELC’s view:
572 Powers Report 132.
573 The Powers Committee cited one, from the Local Government Association of Western Australia which 

regarded environmental protection as primarily a State responsibility, id, 132, para 8.17. Other 
submissions were received from R Chandler S2881, 28 October 1987; National Council of Women of 
Tasmania S3217, 27 January 1988; PE Pechey S3104, 24 November 1987; Tasmanian Chamber of 
Industries S3653, January 1987; DR Davies S2512, 23 June 1986; Shooting Sports Council of Victoria 
S141, 25 June 1986; H Browensdon S3173, 17 January 1988. See also Country Shire Council’s Association 
of WA S365, 6 October 1986; Australian Mining Industry Council S909, February 1987.

574 id, 133, para 8.25-8.27.
575 The ELC is a group, formed by the Australian Conservation Foundation, of practising and academic 

lawyers with experience and expertise in the field of Australian environmental law.
576 S3093, 19 November 1987.
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vest the Commonwealth with powers to influence and guide the performance of such 
functions within the States from a national perspective, consistent with the leadership role 
which should be expected of a national government in these times of growing 
environmental concerns at both a global and national level.577

10.607 The inclusion of an express, unqualified power of this type would ‘legitimise and 
enhance’ existing trends towards uniform environmental standards in the national 
interest, as evidenced by the use of other constitutional powers in the past 15 years to 
encourage cooperative approaches to environmental regulation.

10.608 The ELC submitted that it would be possible to limit the nature and scope of a 
power with respect to the ‘protection and conservation of the environment’ by adding 
‘provided that the principal subject matter of the law is a matter of national concern or 
significance’.578 The ELC also argued that neither the recommendation of the Trade 
Committee nor the recommendation of the two dissenting members of the Trade 
Committee would be an adequate substitute for an express power because:

(a) although the ‘national economy’ power might enable the Commonwealth, 
for example, to restrict or regulate mining activity for the purposes of 
environmental protection or to legislate for uniform pollution emission 
standards, it is unlikely that the power would allow the Parliament to set 
aside areas for nature conservation purposes or to act to preserve items of 
the cultural or natural heritage;

(b) in practice, the concept of ‘economy’ is likely to be viewed restrictively;
(c) there is implicit in the notion of ‘economy’ the idea that certain aspects of 

the environment have quantifiable values in the sense that they can be 
bought or sold in the market (for example, minerals), and the distinction 
between economically valuable objects and ‘non-quantifiable’ values is 
invidious;

(d) environmental values should be recognised for what they are, rather than 
forcing those advocating their recognition to do so in reliance on the 
‘external affairs’, ‘trading corporations’ or proposed ‘national economy’ 
power; and

(e) the dissenting recommendation (for ‘the conservation of natural resources’), 
while commendable in seeking to remedy existing deficiencies, should not 
be preferred to the broader power proposed by the ELC.579

10.609 The National Environmental Law Association of Australia (NELAA), in 
response to the recommendations of the two Advisory Committees, argued that the 
Commonwealth should have a specific power in respect of environmental protection and 
conservation so that there can be national environmental legislation.580 The difficulties in 
restricting the scope of such a power would be overcome if the recommendation of the 
Trade Committee that a power with respect to ‘matters affecting the national economy’ is 
implemented.
577 ibid.
578 The ELC did not agree with the Powers Committee that a qualification in terms of a matter of ‘national 

concern or significance’ is too vague and subjective to form the basis of an appropriate constitutional form 
which could be used to test the legal validity of legislation enacted in the exercise of the power.

579 The ELC argued that, for example, ‘protection’ may permit broader interpretation than ‘conservation’; 
‘resources’ carries with it implicit economic connotations of an undesirable nature; and the power should 
enable the Commonwealth to protect the human, cultural components of the environment and not simply 
the ‘natural’ ones.

580 S2769, 28 October 1987.
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10.610 The NELAA argued that, of the range of powers in section 51, the ‘trade and 
commerce’ power as amended ‘will offer an opportunity for comprehensive indirect 
Commonwealth power in respect of environmental management, and for effective and 
enduring co-operative arrangements with the States in respect of the exercise of that 
power’. In support of this view the NELAA referred to experience in the United States, 
where the interpretation of the ‘commerce’ power in the United States Constitution has 
supported the enactment of a comprehensive range of federal environment legislation. In 
most of the principal Acts, there is a distribution of power between the Federal and State 
Governments in which:

(a) the Federal Government, relying on its overriding power under the 
commerce clause, retains the right to compel, approve and fund the 
implementation by the States of administrative programs under the Act; but

(b) the operation of those programs is otherwise within the province of the 
States.

The concept of the Acts has been characterised as one of ‘Federal standards, State 
implementation’.581

10.611 The Queensland Government supported the Committees’ recommendations 
against the inclusion of a head of power over environmental questions for the following 
reasons:582

(a) the Federal Parliament already has, and has exercised, far too much power 
in environmental matters;

(b) there has been a very large measure of constructive inter-governmental 
cooperation in environmental matters over the past decade;583

(c) environmental decisions are best made by State Governments, which are 
closer to the communities affected, are more responsive to needs and 
demands of the localities and interests involved and have a more practical 
approach to environmental questions generally;

(d) the substantial degree of State Government ownership and control of 
natural resources necessitates that the States are the most appropriate sphere 
of government to deal with questions touching on conservation and 
development; and

(e) most importantly, any attempt to insert a new head of power over 
environmental matters for the Commonwealth, would allow the Federal 
Government to legislate for such matters as land use management, town 
planning and resources law, which, in turn, would have an impact on many 
other inter-connected areas of State concern.

10.612 The Queensland Government also argued that if the Commonwealth had a 
concurrent power it would not be long before environmental groups would pressure the 
Commonwealth to use its constitutional powers over many areas of purely State concern.
581 ibid.
582 Queensland Government S3172, 16 December 1987.
583 A number of Ministerial Councils have been established which have operated productively and in a 

cooperative manner. Those Councils of particular significance are the Council of Nature Conservation 
Ministers, the Australian Agricultural Council, the Australian Water Resources Council, the Australian 
Forestry Council, the Marine and Ports Council of Australia and the Australian Minerals and Energy 
Council.
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The wide reading given to section 109 taken together with the anxiety of some to see an ever 
increasing Federal involvement in all facets of Australian life and the financial dominance 
of the Commonwealth, would lead to a massive diminution of State powers, authority and 
competence.584

Reasons for recommendation

10.613 Some environmental matters are of inter-State and even international 
significance. For example, the quality of water in the Murray-Darling Basin is important 
to New South Wales, Victoria and South Australia, and some parts of Australia have 
been, or may be, listed as world heritage areas because they are ‘natural heritage of 
outstanding universal value’. Despite the lack of an express legislative power with respect 
to the environment, the Commonwealth has taken an increasingly active role in 
protection of aspects of the environment by relying on a range of legislative powers.

10.614 Although there are circumstances in which the Commonwealth cannot take 
action, there is considerable scope for federal action, particularly in cooperation with the 
States and Territories. In any case, many, and perhaps most, issues concerning the 
environment are local in a geographic sense and in their significance. It is appropriate 
that they be dealt with by local bodies.

10.615 We do not consider that a general power with respect to ‘the environment’, or 
some more circumscribed power, is warranted. Furthermore, as the Powers Committee 
noted, there would be real difficulty in restricting the scope of any power with respect to 
the ‘environment’.

10.616 Examples of the sort of matters which would seem to fall within such a broad 
power can be found in statutory definitions such as the following:

(a) ‘“environment” includes all aspects of the surroundings of man, whether affecting 
him as an individual or in his social groupings, and “environmental” has a 
corresponding meaning’;585 and

(b) “environment” means ‘the physical factors of the surroundings of human beings 
including the land, water, atmosphere, climate, sound, odours, tastes, the biological 
factors of animals and plants and the social factor of aesthetics’.586

10.617 As one environmental lawyer has noted:
If environmental law is to be defined more helpfully than simply as the law relating to the 
environment, it needs considerable refinement and careful circumscription, for prima facie 
the expression ‘environment’ may include literally almost anything and everything.587

10.618 A general power with respect to the environment would certainly give the 
Commonwealth clear power to act in situations w'hich are of national, or at least 
interstate, interest or consequent It would also be possible for the Commonwealth to 
legislate in a way which could directly affect, for example, road construction and

584 S3172, 16 December 1987.
585 Environment Protection (Impact of Proposals) Act 1974, section 3; see also Environment (Financial 

Assistance) Act 1977, section 3; Environment Protection (Alligator Rivers Region) Act 1978, section 3; 
Environment Protection (Northern Territory Supreme Court) Act 1978, section 3. All of these are federal Acts.

586 Environment Protection Act 1970 (Vic). In Queensland law ‘environment’ means the conditions and 
influences to which living matter is sensitive and is capable of reacting (State and Regional Planning and 
Development, Public Works Organisation and Environmental Control Act 1971, section 5). The Tasmanian 
legislature has adopted a simpler and probably narrower approach: ‘environment’ means the land, water 
and atmosphere of the earth. This definition emphasises the physical aspect of the environment and omits 
reference to human beings.

587 DE Fisher, Environmental Law in Australia (1980) 5.
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maintenance, mining and related activity, water and air pollution, town planning, noise 
pollution, wood chipping and all aspects of forest management, soil conservation and 
land management, and river use — matters which traditionally have been State concerns. 
Subject to other constitutional constraints, it would be open to the Federal Parliament to 
interfere with particular projects, or classes of activity, or to legislate in a comprehensive 
manner.588 We do not consider that such a power should be conferred on the Federal 
Parliament.

TABLE 10.1

FEDERAL ACTS AND REGULATIONS CONCERNING 
PROTECTION AND CONSERVATION OF THE ENVIRONMENT

Environment Protection: General
1. Environment Protection (Impact of Proposals) Act 1974
2. Environment Protection (Impact of Proposals) Regulations
3. Administrative Procedures under the Environment Protection (Impact of 

Proposals) Act 1974
4. Environment (Financial Assistance) Act 1977
5. Environment Protection (Alligator Rivers Region) Act 1978
6. Environment Protection (Northern Territory Supreme Court) Act 1978

Pollution: Air
I. States Grants (Air Quality Monitoring) Act 1976

Pollution: Water — Marine
1. Environment Protection (Sea Dumping) Act 1981
2. Environment Protection (Sea Dumping) Regulations
3. Protection of the Sea (Discharge of Oil from Ships) Act 1981
4. Protection of the Sea (Discharge of Oil from Ships ) Regulations
5. Protection of the Sea (Prevention of Pollution from Ships) Act 1983
6. Navigation (Protection of the Sea) Amendment Act 1983
7. Protection of the Sea (Civil Liability) Act 1981
8. Protection of the Sea (Civil Liability) Regulations
9. Protection of the Sea (Civil Liability) (Registration of Foreign Judgements) 

Regulations
10. Protection of the Sea (Powers of Intervention) Act 1981
II. Protection of the Sea (Powers of Intervention) Regulations
12. Protection of the Sea (Shipping Levy) Act 1981
13. Protection of the Sea (Shipping Levy) Regulations
14. Protection of the Sea (Shipping Levy Collection) Act 1981
15. Protection of the Sea (Shipping Levy Collection) Regulations

588 For a discussion of the scope of law making on environmental matters and the policy considerations 
involved see Phosphate Co-operative Co of Australia Ltd v Environment Protection Authority (1977)i 138 
CLR 134, 136-7, 141 (Stephen J), 146-7 (Aickin J), a case concerning the Environment Protection Act 1970 
(Vic).
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Pollution: Noise
1. Air Navigation (Aircraft Noise) Regulations

Hazardous or Toxic Substances
1. Environment Protection (Nuclear Codes) Act 1978
2. Environment Protection (Nuclear Codes) Regulations
3. Atomic Energy Act 1953 sections 1-9, 17-20, 34-43, 59-65

Land-use Planning and Control
I. Urban and Regional Development (Financial Assistance) Act 1974

Nature Conservation
1. National Parks and Wildlife Conservation Act 1975
2. National Parks and Wildlife Regulations
3. World Heritage (Western Tasmania Wilderness) Regulations
4. Wildlife Protection (Regulation of Exports and Imports) Act 1982
5. Wildlife Protection (Regulation of Exports and Imports) Regulations
6. World Heritage Properties Conservation Act 1983
7. World Heritage Properties Conservation Regulations
8. Antarctic Treaty Act 1960
9. Antarctic Treaty (Environment Protection) Act 1980

10. States Grants (Nature Conservation) Act 1974
II. Soil Conservation (Financial Assistance) Act 1985

Marine Conservation
1. Great Barrier Reef Marine Park Act 1975
2. Great Barrier Reef Marine Park Regulations
3. Great Barrier Reef Marine Park (Prohibition of Drilling for Petroleum) 

Regulations
4. Whale Protection Act 1980
5. Antarctic Marine Living Resources Conservation Act 1981
6. Continental Shelf (Living Natural Resources) Act 1968
7. Continental Shelf (Living Natural Resources) Regulations
8. Fisheries Act 1952 sections 1-10A

Heritage
1.

2.

3.
4.
5.
6. 

7.

Australian Heritage Commission Act 1975
Historic Shipwrecks Act 1976
Historic Shipwrecks Regulations
Museum of Australia Act 1980 sections 1-13, 44
Aboriginal and Torres Strait Islander Heritage Protection Act 1984
Aboriginal and Torres Strait Islander Heritage Protection Regulations
Protection of Movable Cultural Heritage Act 1986589

589 Note: This list was provided by the Environmental Law Commission.
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Registration and qualifications of trades and professions 

Recommendation

10.619 We do not recommend that the Constitution be altered to confer power on the 
Federal Parliament to make laws with respect to:

(i) the registration and qualifications of trades and professions; or
(ii) the recognition throughout the Commonwealth of registration or 

qualifications obtained in a State, a Territory or another country.

Current position

10.620 The power to prescribe qualifications, registration and licensing of trades and 
professions resides predominantly in the States, and has been exercised by them. It may 
be that the Federal Parliament has some power in this area under the immigration power 
(section 51(xxvii.)) and the external affairs power (section 51(xxix.)); but there have been 
no judicial pronouncements on the matter. Other federal powers would enable 
qualifications and licensing to be prescribed in specific cases, for example, under the trade 
and commerce power (section 51(i.)), the banking power (section 51 (xiii.)) and the 
insurance power (section 51(xiv.)). So far as the main trades and professions are 
concerned, however, (such as the electricians, builders, carpenters, plumbers, dentists, 
medical practitioners, architects, engineers and lawyers) the Commonwealth has no 
general power to prescribe qualifications or registration or to deal with the recognition of 
State qualifications in other States. It has full power to make laws for the qualification and 
registration of trades and professions to be recognised in the federal Territories.

10.621 In 1946 the Federal Parliament enacted the Tradesmen’s Rights Regulation Act 
which dealt with the recognition of some tradesmen, but that Act was based in part on the 
defence power. To that extent, it could validly operate only in the immediate post-war 
period.

10.622 The Commonwealth has established bodies to advise on overseas professional 
qualifications. The functions of the present body — the Council on Overseas 
Qualifications — are set out in the Advisory Committee’s Report.590

Previous proposals for reform

10.623 Royal Commission on the Constitution. The Royal Commission in 1929 
recommended that the Federal Parliament be empowered to legislate with respect to ‘the 
registration of physicians, surgeons, dentists, pharmacists and medical and surgical and 
nurses’.591

Advisory Committee’s recommendation

10.624 The Powers Committee recommended that the Commonwealth should not have 
power to deal with the registration and qualification of trades and professions. Mr G 
Lindell dissented in part. He suggested that the Federal Parliament be empowered to 
make laws with respect to the recognition throughout Australia of professional and trade 
qualifications obtained in a foreign country or in a State or Territory of the 
Commonwealth.
590 Powers Report, 172, para 17.6.
591 1929 Report, 265.
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Submissions

10.625 The many submissions and comments received on this matter were examined by 
the Advisory Committee and are summarised in its Report.592 All except two of the 
professional bodies who made submissions were opposed to a federal power to prescribe 
professional qualifications, to provide for registration or to deal with disciplinary matters. 
The exceptions were the Royal Australian Institute of Architects and the Institution of 
Engineers, Australia. Some of the bodies which opposed federal power over qualifications 
and registration supported a power of the Commonwealth to legislate for the recognition 
throughout the Commonwealth of profession or trade qualifications obtained in a State or 
Territory. These include the Law Council of Australia and the Australian Council of 
Professions.593

10.626 The Government of Queensland has, since the Advisory Committee’s Report, 
submitted that the Federal Parliament should not have any power in this area. Its reasons, 
similar to those given by other bodies to the Advisory Committee, are:

(a) Most major professional groups considered the matter should remain a 
State responsibility.

(b) State authorities are aware of local conditions and can cooperate with 
professional bodies in constructive ways.

(c) Federal involvement could lead to setting up a cumbersome and costly 
bureaucratic structure, which may not respond to problems as quickly as 
State authorities.594

10.627 The Government of Tasmania was also opposed to federal power in this area.595 

Reasons for recommendation

10.628 We agree with the Advisory Committee that no convincing arguments has been 
put in favour of a general federal power over qualifications and registration. The bulk of 
submissions indicate a general satisfaction with the existing situation.

10.629 While there is more support for a federal power relating to the Australia-wide 
recognition of State, Territory and overseas qualifications, we do not consider they 
warrant a constitutional alteration. The result of the exercise of such a power might be 
that persons would seek qualifications in the State or Territory where they could be most 
easily obtained resulting in a lowering of standards in other States and Territories.

Dissent by Professor Zines

10.630 Professor Zines dissents from this part of our recommendations. He agrees with 
the reasons of Mr Lindell.596 He considers that in laying down the conditions for 
Australia-wide recognition there is no reason to believe that the Federal Government and 
Parliament would not have regard to appropriate qualification standards. Such a power, 
in his view, bolsters the provision in section 92 for free movement among the States, and 
the concept of a national common market.
592 Powers Report, 172-3, para 17.8-18.
593 id, 173, para 17.17; 230.
594 Queensland Government S3172, 16 December 1987.
595 Tasmanian Government S1452, 7 April 1987.
596 Powers Report, 229-31, Appendix I.
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Other possible powers597 

Recommendation

10.631 We do not recommend that the Constitution be altered to provide the Federal 
Parliament with power to make laws with respect to the following matters:

(a) regional development and regional authorities;
(b) national works in cooperation with the States;
(c) national crime;
(d) health in cooperation with the States;
(e) fisheries; and
(f) scientific and industrial research.

Reasons for recommendation

10.632 Regional developments and regional authorities. Few submissions or comments were 
received relating to this matter. There is no indication that the Commonwealth is 
hampered at present in pursuing any policy for assisting the States in matters of regional 
development.

10.633 National works in cooperation with the States. Among the proposals for 
constitutional alteration put to referendum in 1944 was the conferring of a temporary 
power to conduct national works in cooperation with the States. The referendum was 
unsuccessful, obtaining majorities in only two States.

10.634 There is no evidence that the Commonwealth is not able effectively to cooperate 
with the States in this area.

10.635 National crime. It was made clear by the Chairman of the National Crime 
Authority and in discussions between the Advisory Committee and members of the 
federal Department of the Special Minister of State that cooperative arrangements in 
respect of crime that extended beyond one State or Territory were satisfactory.598

10.636 Health in cooperation with the States. No difficulties have been shown in relation to 
existing cooperative arrangements.

10.637 Fisheries. The Commonwealth at present has power to make laws with respect to 
‘Fisheries in Australian waters beyond Territorial limits’ (section 51(x.)). Some judges 
have taken the view that this power is confined to fisheries beyond the three-mile 
territorial sea.599 Other judges have stated that the power extends to fisheries commencing 
at low water mark.600

10.638 Assuming the narrower view is correct it is an open question whether the external 
affairs power extends to fisheries within the three-mile territorial sea.

10.639 The issue is whether the Commonwealth should have power to make laws with 
respect to all fisheries, including those within the territorial sea and within the territory of 
the States.

597 id, 183-6, para 20.1-2.19.
598 Powers Report, 184, para 20.6
599 Bonser v La Macchia(\969) 122 CLR 177, 180 (Barwick CJ), 199 (McTiernan J), 208 (Kitto J); Raptis (A) & 

Son v South Australia (1977) 138 CLR 346, 356 (Gibbs J), 379 (Stephen J).
600 Bonser v La Macchia id, 217-8 (Windeyer J); Raptis (A) & Son v South Australia id, 397 (Murphy J). The 

state of authorities is analysed in a letter by G Lindell in (1978) 52 Australian Law Journal 397.

770



10.640 There seems to be no dissatisfaction with present arrangements relating to the 
regulation of fisheries.

10.641 Scientific and industrial research. In 1959, the Joint Committee on Constitutional 
Review recommended that the Constitution be altered to confer on the Commonwealth a 
power with respect to scientific and industrial research. That Committee was primarily 
concerned with legal doubts as to the validity of the operations of the Commonwealth 
Scientific and Industrial Research Organisation and research undertaken by other 
departments and authorities.601

10.642 Since that Report a number of judges has affirmed federal power in this respect, 
deriving from the status of the Commonwealth as a national government.602 Justice 
Mason has expressly referred to CSIRO as authorised by that implied power.603

10.643 An express power with respect to scientific and industrial research would go 
beyond research undertaken by the Commonwealth and its authorities, and would enable 
laws to be made regulating or prohibiting research undertaken by other persons or by the 
States. No reasons have been adduced as to why the Federal Parliament should have this 
power.

10.644 Other matters. The Advisory Committee expressly refrained from making any 
recommendations conferring on the Federal Parliament power to make laws with respect 
to (i) drugs and standards of food and (ii) transportation.604 These matters are discussed in 
Chapter 11.

10.645 We agree with the Advisory Committee that no alteration to the Constitution 
should be made to extend to other federal powers existing limitations on federal laws 
relating to trade and revenue which prohibit discrimination against, or preference to, 
States or parts of States. No submissions to that effect were received.605 The existing 
provisions relating to regional preferences are examined in Chapter 11.

601 1959 Report,73, para 531-3.
602 Victoria v Commonwealth and Hayden (Australian Assistance Plan Case)( 1975) 134 CLR 338, 362 (Barwick 

CJ); 397 (Mason J); 412-3 (Jacobs J) and 424 (Murphy J).
603 id, 397.
604 Powers Report, 184-45, para 20.8; 186, para 20.17-8.
605 id, 186, para 20.19.
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CHAPTER 11

THE NATIONAL ECONOMY

11.1 In this Chapter we deal with governmental powers, and limitations on those 
powers, that are of direct relevance to the national economy. The specific subjects dealt 
with are as follows:

(a) trade and commerce
(b) companies and financial markets
(c) industrial relations
(d) freedom of interstate trade
(e) regional preferences
(0 federal and State taxing powers
(g) appropriation of revenue
(h) financial assistance to the States
(i) the Inter-State Commission
(j) expended provisions.

Introduction

11.2 In economic matters, Australia is not the master of its own destiny. This was made 
clear during the depression of the 1930s. It is just as clear today, perhaps even more so. In 
matters of trade and finance, we are subject to decisions made by governments, 
corporations and individuals in other countries, over whom we have no control. 
Australia’s influence in international commercial and economic affairs is limited by its 
comparatively small population and its position in the world as a power of middling 
status.

11.3 There have been attempts in the past to isolate Australia, so far as possible, from 
external economic influences. Many now regard those policies as having been 
misconceived and as having contributed to our present economic plight. The tendency, in 
recent times, is to draw Australian industry, commerce and finance into the international 
scene and, therefore, subject them to more international competition. Our currency rates, 
interest rates and share prices, as well as our export prices, are greatly affected, from day 
to day, by the perceptions of overseas institutions, investors and financiers. This has 
created greater instability in domestic markets, and a greater need for governments to 
respond quickly and effectively to actions and decisions taken abroad. Government 
policy over a wide range of commercial and fiscal matters both influences and is 
influenced by world markets. Our large external debt and our balance of payment 
problems constitute the most challenging factors in the pursuit of economic goals. They 
also limit the ability of governments to formulate and pursue policies which have various 
other social objects.

11.4 It is in the light of these facts that one must consider our constitutional framework. 
It is important to emphasise that it is not our function to recommend economic policies. 
No constitution can ensure the best economic policy, even if there was general agreement 
as to what it was. No constitutional alteration will solve our present economic difficulties 
or prevent future difficulties from arising. As in any democracy, it is for the executive and 
legislative arms of government to determine the economic policy of the country and the 
appropriate political and legislative responses to long term and short term problems. Our
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task is to examine whether, or the extent to which, the Constitution impedes governments 
from pursuing policies that might be regarded as relevant to the management of the 
economy.

11.5 A nation, of course, needs more than economic policy. In determining appropriate 
constitutional powers for the Commonwealth and States, and limits on those powers, in 
commercial and fiscal affairs, the issue is not simply how to make it as easy as possible for 
governments to implement any policy they wish. Our parliamentary institutions and our 
federal structure represent strongly held social values and, at times, countervailing 
considerations. For example, it might be argued that the speed at which economic 
circumstances may change necessitates a power in the Executive Government to alter 
taxation rates, without the need to obtain legislation. It could scarcely be suggested, 
however, that the Constitution should be altered to confer that power, so opposed to our 
fundamental constitutional values, no matter how grave the problem. Similarly, it is clear 
that anything might have some effect on the economy — including birth, marriage and 
death. It does not follow that the whole of life should be treated, constitutionally, as of 
direct relevance to economic management. The issue is, therefore, one of degree and the 
adjustment of interests and values. What is clear, however, is that economic management 
is today regarded as one of the most important responsibilities of the Federal 
Government. The success or failure of its policies permeates many other aspects of 
national life.

Constitutional bases for economic policy

11.6 The Federal Government and Parliament uses a range of methods provided for in 
the Constitution to implement its economic policies. Fiscal policy is carried out through 
the exercise of the Commonwealth’s taxation and spending powers (sections 51(ii.), 81 
and 96). Section 90 confers exclusive power in relation to duties of customs and excise 
and, subject to some exceptions, bounties on the production and export of goods.

11.7 The power of the Commonwealth to borrow money on the public credit of the 
Commonwealth (section 51 (iv.)) is augmented by the power it exercises in the Loan 
Council under the Financial Agreement (section 105A.). Under section 96, the Federal 
Parliament is empowered to grant financial assistance to the States on such terms and 
conditions as it thinks fit. In addition to these legal powers, the financial dominance of the 
Commonwealth has enabled it, to a considerable degree, to control State borrowing and, 
by means of grants under section 96, to influence areas not within its legislative 
competence, for example, into education and community welfare.

11.8 Monetary policy is pursued in reliance on a range of powers such as section 51 (i.) 
(interstate and overseas trade and commerce), section 51 (xiii.) (banking), section 51 (xii.) 
(currency coinage and legal tender) and section 51(xxix.) (external affairs). These various 
powers can be used to influence the amount of money in circulation and policies designed 
to affect the level of interest rates and public borrowing.

11.9 In respect of industry policy and prices and incomes policy the Commonwealth is 
mainly reliant on section 51 (i-), section 51(xx.) (foreign trading and financial 
corporations) and section 51(xxxv.) (conciliation and arbitration).

The common market

11.10 An Australian common market is brought about, chiefly, by the operations of 
sections 90 and 92. Tariff policy is, under section 90, exclusively within federal 
responsibility. By virtue of section 90, this policy cannot be impaired or negated by the 
States singling out imported goods for taxation or (without the consent of the Federal
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Parliament) granting bounties on domestic production or exports. Section 90, however, 
does not prevent the States providing forms of aid to industry otherwise than in the form 
af bounties. Section 92 guarantees the freedom of trade, commerce and intercourse 
among the States, and is binding on both the Commonwealth and the States.

rRADE AND COMMERCE
Recommendation

11.11 We recommend that:
(i) Section 51(i.) should be altered by deleting the words ‘with other countries 

and among the States’.

If the above recommendation is not accepted, we recommend that section 51 be altered by 
inserting the following paragraphs so that the Federal Parliament has power to make laws 
with respect to:

(iA.) Civil aviation, navigation and shipping:.
(xvA.) The labelling and packaging of, and standards for, goods for sale or hire:, ^r

Current position

11.12 Section 51(i.) of the Constitution confers power on the Federal Parliament, to 
nake laws with respect to:

(i.) Trade and commerce with other countries, and among the States:

This power is limited by section 92, which provides that ‘trade, commerce, and 
ntercourse among the StatesTTTsfiall be absolutely free’, and section 99, which provides:

99. The Commonwealth shall not, by any law or regulation of trade, commerce, or revenue, 
give preference to one State or any part thereof over another State or any part thereof.

11.13 Unlike section 51 (i.), other powers in section 51 include within their subject matter 
Dr scope intrastate commercial activities. These include section 51 (xiii.) (banking), section 
>l(xiv.) (insurance), section 51(xx.) (foreign, trading and financial corporations), section 
51(v.) (postal, telegraphic, telephonic and other like services), section 51(xvi.) (bills of 
exchange and promissory notes), section 51 (xvii.) (bankruptcy and insolvency), and 
lection 51 (xviii.) (copyrights, patents, designs and trade-marks).

11.14 Under section 51 (i.) the Commonwealth can prohibit, absolutely or on conditions,
Dr regulate any activity that comes within the concept of ‘trade and commerce with other 
countries and among the States’. If the law operates on such an activity it will be sustained 
Dy the commerce power, even though the motive, purpose or policy of the Parliament 
•elates to non-commercial matters. A law may, for example, validly prevent the export of 
ninerals or timber for the purpose of protecting the environment1 or may deny 
employment in an export industry to persons on grounds that relate to industrial relations 
Dolicy.2 Problems, however, have arisen where the Commonwealth wishes to control 
Activities that are not part of interstate or overseas trade, but have a substantial effect on it. 
some laws of this nature have been upheld under section 51 (i.) on the ground that they are 
incidental’ to the control of interstate or foreign commerce. It is usual for the Court, in 
Ilose circumstances, to inquire whether the law is an appropriate means of achieving 
lome object that is within the power, which, in the case of section 51(i.), must relate to 
nterstate or overseas commerce.

Murphyores Incorporated Pty Ltd v Commonwealth (1976) 136 CLR 1.
Huddart Parker Ltd v Commonwealth (1931) 44 CLR 492.
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11.15 It has been held, for example, that production, whether in the form of manufacture 
or agriculture, is not part of the concept of trade and commerce. Commerce does not 
begin until the commodity to be traded has been produced.3 Nevertheless, a federal law to 
control the manner of slaughtering meat for export was upheld. The Court said that 
anything that might affect the export trade of Australia was a legitimate concern of the 
Commonwealth. In that case, the grade, quality and appearance of the meat clearly came 
within that description. The Commonwealth was not required merely to prescribe 
standards for export, but could directly control the method of slaughtering.4 The case, 
however, raises a number of difficulties, not least of which is the determination of whether 
a prculuclimlhe-CQurse.£tf b£illg.p£Qdu.ced is. designed for interstate and overseas trade or 
for intrastate trade.

11.16 The High Court has also, in a limited area, upheld federal control of intrastate 
operations where it is reasonably necessary to do so in order to protect the physical safety 
and operations of interstate or overseas commerce. It was in this way that a federaf law 
licensing all air navigation (including intrastate navigation) on the grounds of ‘safety, 
regularity and efficiency of air navigation’ was upheld under section 51(i.)5 A number of

nudges, however, emphasised that air navigation was, for this purpose, in a special 
'category, because of the unique dangers associated with it.

11.17 It has been held that the Commonwealth has no power under section 51(i.) to 
regulate an intrastate activity where its effect on interstate or overseas commerce is purely 
economic or commercial,6 but the matter remains one of some doubt. The Court declared 
that the Commonwealth had no power to authorise Trans Australian Airlines to carry 
goods and passengers intrastate ‘for the purposes of the efficient, competitive and 
profitable conduct’ of its interstate operations.

11.18 It should also be noted that, in determining whether_an activity is part of an 
interstate trade, the Court has concentrated on the isolated transaction, free from its 
commercial context. A national enterprise may sell goods in chain stores in several States, 
but each sale in the several stores is an intrastate sale and, therefore, outside the subject 
matter of section 51(i.).

11.19 It follows from the present state of judicial authority that the Commonwealth is 
prevented, under section 51 (i.), from dealing with topics such as restrictive trade 
practices, consumer protection, prices and the supply of credit (including interest rates) in 
relation to intrastate transactions. Similar considerations apply to the control of 
manufacture or agriculture. These latter subjects are even more constitutionally difficult 
for the Commonwealth to regulate because, in many areas, the production would be for 
undetermined markets, including possibly the intrastate market. Even if that hurdle were 
overcome, there would still be doubts whether subjects such as restrictive work practices, 
wages and other matters that had a tendency to affect the price, and, therefore, the 
demand for the goods, would be within federal power to control under section 5l(i.).

11.20 In fact, however, the Commonwealth has, since 1971, not relied very much on 
section 51(i.) for the regulation of commerce, finance or industry. It has instead basedj 
most of its laws on these topics on the corporations power in section 51(xx.). Most of the 
Commonwealth’s regulation of restrictive trade practices and consumer protection relies 
on that power. The High Court unanimously held in 1971 that the corporations power
3 Grannall v Marrickville Margarine Pty Ltd (1955) 93 CLR 55.
4 O’Sullivan v Noarlunga Meat Ltd(1954) 92 CLR 565.
5 Airlines of New South Wales Pty Ltd v New South Wales (No.2) (1965) 113 CLR 54.
6 Attorney-General (WA) v Australian National Airlines Commission (1976) 138 CLR 492.
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authorised the Commonwealth to control the trading and financial activities of trading 
and financial corporations respectively, without regard to any division between the forms 
of trade required by section 51 (i.)-

11.21 In the Tasmanian Dam Case* a majority held that the power extended to the 
control of the trading activities of those corporations and those activities done for the 
purposes of trade. The object of the Act was irrelevant to its validity. The result was that a 
federal law prohibiting acts for the purposes of trade, such as the building of a dam for the 
purpose of manufacturing and selling electricity, came within the scope of the 
corporations power. The fact that the purpose of the law was to protect the environment 
did not affect its validity.

11.22 The High Court has also given a wide interpretation to the phrase Trading and 
financial corporations'. While it is not sufficient, to be so characterised, that a corporation 
engages in some trading or financial activity, the phrase includes corporations whose 
activities of that kind are sufficiently substantial. The fact that a corporation has other 
substantial non-trading activities or objects, (for example, sporting or governmental) will 
not prevent it coming within the constitutional category. Therefore, the Western 
Australian Football League, the State Superannuation Board of Victoria and the Hydro
Electric Commission of Tasmania have been held to be trading or financial corporations 
within the scope of the power. In the case of a recently formed corporation, it will be a 
section 51(xx.) corporation, if trading or financial activities are among its objects, even if 
it has not engaged in any of those activities,7 8 9

11.23 The power also extends, in some circumstances, to prohibiting the gets of persons 
who are not foreign trading or financial corporations. The Federal Parliament may, for 
example, validly make it an offence for an individual to aid and abet a trading 
corporation to commit an offence under the Trade Practices Act 1974.10 11 Also, the 
‘secondary boycott’ provisions of the Trade Practices Act, which forbid persons from 
acting with the purpose and likely effect of damaging the business of a trading 
corporation, were held to come within section 51(xx.)."

11.24 The combined effect of section 51 (i.) and (xx.) in relation to production and 
commerce may be summarised as follows:

(a) The Federal Parliament has plenary power (subject to sections 92 and 99) to 
make laws that prohibit, control or regulate any transaction or activity that 
is part of interstate or overseas trade and commerce.

(b) The Federal Parliament has a limited power to control acts of production or 
intrastate commercial activities or transactions where it is reasonably, 
necessary to do so for the purpose of controlling interstate or overseas trade. . 
It is doubtful whether this ‘incidental’ power extends to controlling 
intrastate commerce or production where the sole effect on interstate or 
overseas trade relates to its profitability or commercial viability, as distinct 
from its physical security,, or the qualities or appearance* of the product 
going into that trade.

(c) The Federal Parliament has plenary power to control all the trade and 
financial activities, and all acts done for the purposes of those activities, 
conducted by trading and financial corporations, respectively.

7 Strickland v Rocla Concrete Pipes Ltd( 1971) 124 CLR 468.
8 (1983) 158 CLR 1.
9 Fencott v Muller (1983) 152 CLR 570.
10 The Queen v Australian Industrial Court; Ex parte CLM Holdings Pty Ltd (1911) 136 CLR 235.
11 Actors and Announcers Equity Association v Fontana Films Pty Ltd (1982) 150 CLR 169.
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(d) The Commonwealth may also make laws to protect the business of those 
corporations from the acts of others calculated to cause damage to such 
business.

11.25 It follows that, outside the area of interstate and overseas trade and matters directly 
affecting it, the Federal Parliament has broad power to regulate manufacture, mining,

>. agriculture and intrastate trade when performed by the corporations mentioned in section 
51(xx.), but nofwlejTundertaken by individuals, partnerships and other corporations. 
Therefore, whether the Commonwealth has power in respect of any area of the economy 
may depend on the extent to which section 51(xx.i corporations are involved. For 
example, they clearly dominate secondary industry and mining, but play a lesser part in 
primary industry. One of the important limitations on federal power in the mining sector 
is that practically all minerals in Australia, outside the Territories, are owned by the State 
governments. Their acquisition under a law of the Commonwealth would require 
payment of‘just terms’ (section 51(xxxi.)).

11.26 When it comes to governmental activity in areas of manufacturing or trading 
(apart from interstate and overseas trade) the States may avoid federal control by 
ensuring that the productive or trading acts are performed by the State Government itself, 
rather than a statutory corporation. It is unlikely that the Crown in the right of a State 
would be a ‘trading corporation’. Therefore, if the High Court’s decision preventing the 
building of the Tasmanian dam by the Hydro-Electric Commission (a statutory 
corporation) had been based solely on the corporations power, the Tasmanian 
Government could have continued with its construction by abolishing the Hydro-Electric 
Commission and having the construction undertaken by a department of the 
Government.

Submissions

11.27 Extensive extracts from the major submissions in relation to trade and commerce 
are set out in the Trade Report.12 The Queensland Government has since made 
submissions in relation to the Advisory Committee’s recommendations.13 Those 
submissions are discussed in our reasons for recommendations. A brief summary of the 
submissions considered by the Advisory Committee in relation to various aspects of trade 
and commerce are as follows:

11.28 Uniform business regulation. Submissions received from prominent members of the 
business community and consumer groups, business associations and legal academics14 
supported an extension of the trade and commerce power to achieve uniformity of 
business regulation.

11.29 Some of these submissions, while supporting an extension of the general power to 
achieve uniformity of regulation, argued that it should be limited in its scope.15 
Submissions from some business groups for example, argued that the power should not be
12 Trade Report, 25-32.
13 Queensland Government S3674, 31 March 1988.
14 DG Block S3642, 1 December 1986; MA Besley, Managing Director, Monier Ltd S3645, 1 December 1986; 

Chamber of Commerce and Industry, South Australia S3552, 28 October 1986; DA Lowe, former Premier 
ofTasmania S3387, 130ctober 1986; Confederation of Australian Industry (CAI) SI 031,22 January 1987; 
Professor BML Crommelin S3614, 26 November 1986; MD Stokes, Lecturer in law, University of 
Tasmania S3525, 14 October 1986; NSW Chamber of Manufactures S3690, 2 December 1986; Australian 
Federation of Consumer Organisations S920, 8 February 1987.

15 Confederation of Australian Industry SI031, 22 January 1987.
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extended to cover prices and incomes policies or to close the States out of industrial 
development policies, and that the trade and commerce power should only be extended to 
cover uniformity of law issues.16

11.30 A submission from the Federal Minister for Trade, Mr Dawkins,17 did not argue in 
favour of any specific constitutional change. However, it highlighted the importance of 
industrial development and investment policies within States for international trade. 
Other submissions also saw international trading implications as the major reasons for an 
amendment of the trade and commerce power which would enable the Federal 
Parliament to enact uniform regulations for Australian business.18 19

11.31 There were submissions which argued that uniformity was not necessarily a 
desirable aim and that State governments were better placed to understand the 
requirements of business and consumers within their State.|q

11.32 Transport. A number of submissions20 argued for an amendment of the 
Constitution to enable the Federal Parliament to coordinate and oversee transport policy. 
The Australian Council of Local Government Associations21 argued that the Constitution 
should be amended to recognise the role of Local Government in road transport and that 
powers with respect to road transport should be ‘concurrent and independent’.

11.33 Financial markets. A large number of submissions in relation to the securities 
industry generally noted the failure of the cooperative scheme (National Companies and 
Securities Commission) to provide efficient regulation for the industry, and to ensure 
protection for the interest of investors and the nation.22 There was a general recognition 
of the need for the Federal Parliament to legislate to regulate the industry.23

11.34 Trade practices. A number of submissions argued for an alteration of the 
Constitution to enable the Federal Parliament to extend the coverage of the Trade 
Practices Act 1974 to enable the uniform treatment of markets and industries.24

16 eg Confederation of Australian Industry 1031, 22 January 1987; Chamber of Commerce and Industry SA 
S3552, 28 October 1986.

17 letter 14 May 1987.
18 eg NSW Chamber of Manufactures S3690, 2 December 1986.
19 Western Australian Chamber of Commerce and Industry, S3626, 11 November 1986.
20 eg Professor S Encel, Professor of Sociology, University of New South Wales S3728, 3 December 1986; 

MA Besley S3645, 1 December 1986; Australian Natives Association S3760, 25 November 1986; Dr NR 
Norman, Reader in Economics, University of Melbourne S3688, 2 December 1986; New South Wales 
Chamber of Manufactures S3690, 2 December 1986; Green Triangle Council for Regional Development 
S3539, 29 October 1986; Devonport City Council S3381, 16 October 1986.

21 S1053 January 1987, 16-18.
22 Trade Report, 95-104.
23 eg ML Newman, Chairman of an independent investment bank S3641, 1 December 1986; Professor 

Crommelin S3614, 26 November 1986; Professor Harding S3724, 3 December 1986; L Masel, former 
Chairman of the National Companies and Securities Commission S3615, 26 November 1986; Australian 
Merchant Bankers Association S3616, 26 November 1986; W McComas, Chairman of the Trade Practices 
Commission, (TPC) S3811, 5 February 1987; Professor Encel S3728, 3 December 1986; D Block S3642, 1 
December 1986; Confederation of Australian Industry S3552, 28 October 1986 argued in favour of 
constitutional amendments to enable the Federal Parliament to enact comprehensive national legislation.

24 eg H Spier, First Assistant Commissioner, Trade Practices Commission, S652, 9 December 1986; Professor 
DJ Harland S3732, 3 December 1986; W McComas S3811, 5 February 1987; Chamber of Commerce and 
Industry Incorporated SA, S3552, 28 October 1986; New South Wales Chamber of Manufactures S3690, 2 
December 1986; Professor I Lowe, Vice-President, Queensland Consumers’ Association S3735, 8 
December 1986.
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11.35 However, other submissions25 argued that an extension of the Trade Practices Act 
to cover small business may not be required and may result in unnecessary regulation.

11.36 Consumer protection. A very large number of submissions from all over Australia 
supported an alteration of the Constitution to enable the Federal Parliament to legislate 
for the provision of uniform consumer protection laws.26

11.37 Commodity marketing. Several submissions argued in favour of a constitutional 
alteration to enable the Federal Parliament to legislate with respect to commodity 
marketing.27 The Federal Department of Primary Industry in its submission suggested 
that a federal power may be more efficient.28 However, other submissions29 argued that the 
power to legislate with respect to commodity marketing should remain with the States. A 
number of submissions also argued that the industry should be left entirely to market 
forces.30

Advisory Committee's recommendations

11.38 The Trade Committee recommended that the Federal Parliament be given power 
to make laws with respect to the following matters:

(a) matters affecting the national economy;
(b) minimum regulatory standards for all forms of transport;
(c) ‘the protection of consumers and their interests';
(d) all existing and future forms of communication;
(e) the trade practices of unincorporated entities and individuals;
(f) the regulation of financial markets and all activities related thereto;
(g) business and financial activities and undertakings (subject to those which 

may come within other heads of power).

Reasons for recommendation

11.39 The division, in section 51 (i.), of the forms of trade and commerce into that which 
is ‘with other countries and among the States’ and that which takes place in one State no 
doubt reflected, in 1900, an appropriate distinction between matters of national and 
regional concern. The 1929 Royal Commission declared that the Framers of the 
Constitution had, in this respect, followed ‘a wise course’. The reasons they gave were that 
where, as in Australia, ‘the States are relatively few and large, where the population is 
concentrated in a few cities and each capital is on or adjacent to the coast, it is much 
easier for the States to control commercial activities and to deal with any abuses that may 
arise’.31

11.40 Even several decades ago, however, the constitutional distinction between the 
forms of trade had come to be judicially recognised as ‘artificial and unsuitable to modern

f times.’32 In 1959, the Joint Committee on Constitutional Review declared that there had

25 eg JL McCall, Executive Officer Government Affairs, New South Wales Chamber of Commerce and 
Industry S3686, 2 December 1986; Dr NR Norman, Reader in Economics, University of Melbourne 
S3688, 2 December 1986.

26 Trade Report, 118-127 and 319-334.
27 eg Professor S Encel S3728, 3 December 1986; Australian Wheat Board S774, 24 November 1986.
28 S463, November, 1986.
29 Barley Marketing Board (Qld) S803, 8 October 1986; Barley Marketing Board NSW, S3730, 3 December 

1986; Council of Agriculture (Qld) S893, 3 February 1987.
30 C Uebergang S818, 8 December 1986.

/H\ 1929 Report, 261.
Wragg v State of New South Wales (1953) 88 CLR 353, 385-6 (Dixon CJ).



‘grown from the economic matrix constituted by the dissolution of separate State 
economies a most complex fabric of trade and business in which there is'an inter
dependency between the many activities constituting the whole economy and between 
these activities and the climate of the economy as a whole’.33

11.41 It is recognised by all that the Federal Government has major responsibility for 
national and international trade and investment. The power in section 51 (i.) is clear 
evidence that this has always been seen as a federal function. It is now clear that the 
fulfilment of this responsibility requires regard to be had to the costs of Australian 
industry and all things that affect those costs, including such matters as levels of inflation 
and employment, restrictive work practices and trade practices, new technology, interest 
rates and managerial and work skills. The creation and development of export industries, 
whether related to the primary, secondary or tertiary sectors, are widely seen as necessary 
to resolving Australia’s present economic problems. The issues of costs, efficiency and 
competitiveness are constantly referred to as the key to this goal. In engaging in this task 
of national economic management, the constitutional distinctions made between the 
forms of trade are from an economic point of view often irrelevant The factors that result 
in high cost or inefficiency usually relate to an entire industry.

11.42 A wide range of businessmen, consumer groups and industry and business 
associations have drawn attention to the costs to business of diverse State laws controlling 
such matters as packaging, labelling and product standards. Attempts at cooperative 
schemes have often not been successful. Sometimes there is no agreement. When there is 
agreement, some States legislate while others do not, or else some of them delay 
legislating for a considerable period of time. Where there is common legislation, different 
administrative policies and interpretations may be adopted in different States. FfonTflTe 
point of view of business, the market is national (or even international), but the law is 
regional, and therefore varied. Where the Commonwealth lays down standards for export 
and the States have different standards for domestic trade, this can result in two different 
production processes being required, unless the producer forgoes the opportunity to trade 
in one or other of those markets. In some cases the latter must be done because it is 
impossible to predict the destination of products at the time of production.34 The vast 
bulk of submissions strongly supported uniformity of commercial regulation in Australia.

4

11.43 A further issue that affects the efficiency of industry and the efficiency of the 
distribution of resources is the natural desire of State Governments to attract investment 
and industries to their areas. To this end, firms, including international firms, have, in the 
past, been offered various concessions relating to the pricing of, say, transport or energy, 
with resulting disastrous effects on the economic efficiency and competitiveness of 
industry. The desire of the Framers to prevent the States from subsidising industries 
(without the approval of the Commonwealth) is shown by the provisions of sections 90 
and 91 prohibiting, without such consent, the granting of ‘bounties’ on the production or 
export of goods. The provision has, however, proved ineffective in preventing other forms 
of aid which achieve the same result.35 The pricing or other agreements may relate to 
purely intrastate movement of resources or energy.

11.44 The levels of demand for products and the competitiveness and efficiency of an 
industry or business may, of course, also be affected, as previously mentioned, by 
restrictive trade agreements or understandings. Separate agreements may be made in 
relation to intrastate trade.
33 1959 Report, 137 para 1028.
34 Swift Australian Co (Pty) Ltd v Boyd Parkinson (1962) 108 CLR 189.
35 Seamen's Union of Australia v Utah Development Co (1978) 144 CLR 120.
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11.45 As we discussed earlier, the Commonwealth has considerably more scope for 
regulating many intrastate commercial matters under the corporations power than it has 
under section 51 (i.). It is, we believe, within the authority of the Commonwealth, to enact 
laws relating, say, to packaging, labelling and standards of goods that are produced and 
sold by trading corporations, as it has done in respect of restrictive trade practices^This 
can be accomplished by either regulating the sale of those goods or by directly regulating 
the processes of manufacture and treatment. Similarly, transport and communications 
used or provided by such corporations, as_well as their pricing policies, credit and interest 
rates are, in our view, within the legislative power of the Commonwealth.

*

11.46 The federal power under section 51(xx.), nevertheless, depends on a distinction 
that is at least as artificial and economically irrelevant as that made by section 51(i.). 
Whether the Commonwealth may effectively deal with aspects of economic management 
will depend on the degree to which foreign, trading and financial corporations are 
involved in the particular economic sector.

11.47 It has been suggested by some judges that the Commonwealth was given the power 
to control and regulate the activities of the corporations mentioned in section 51(xx.) 
because their size, power and national coverage could prevent the States from effectively 
controlling them. In Huddart, Parker and Co Proprietary Ltd v Moorehead,i6 Isaacs J said, 
of trading and financial corporations, that ‘by their inherent nature, and proceeding from 
their very magnitude, their wealth, the influence that mere numbers inevitably bring, they 
possess a power which few individuals can hope for.’36 37

11.48 The vast bulk of trading companies, however, do not fit this description. This is 
particularly true of hundreds of thousands of proprietary companies, all of which come 
within federal power. Whether a firm chooses to incorporate will depend on various 
taxation or other business advantages it hopes to gain. The fact that it does so, or chooses 
not to, will not make it more or less suitable for regulation by a federal government 
pursuing macro or micro economic policies. If this artificial distinction in relation to 
federal power remains, a further factor in choosing to incorporate or unincorporate could 
be the existence of federal regulations.

11.49 If, as seems to be accepted, ‘competition policy’, for example, is a legitimate 
concern of the Federal Parliament, why should it matter that stockbrokers or 
pharmaceutical chemists or other professionals, who may engage in non-competitive 
practices, operate mainly as sole traders or partnerships rather than as incorporated 
companies? It might be argued that a chemist’s shop, a firm of solicitors or a stockbroker 
has insignificant effect on the national economy and is not to be compared with 
corporations which are, say, proprietors of chain stores or producers of steel or motor 
vehicles. The same is true, however, of perhaps ninety percent of corporations. Moreover, 
taken together, the activities of allThose in a profession or tvne of trade or business can 
have great economic significance. It could not be argued that the wheat industry was not 
economically significant because most producers are not incorporated companies. It is 
also possible for traders to form nationwide associations, which are not incorporated or 
are not trading corporations.

11.50 In those areas of the economy which are not dominated by corporations, entry into 
a business may be restricted, perhaps as a result of sectional pressure, by State laws or by 
regulations which favour existing businesses at the expense of would-be new entrants.
36 (1909) 8 CLR 330, 406.
37 See also The Queen v Trade Practices Tribunal; Ex parte St George County Council(\914) 130 CLR 533, 541 - 

2 (Barwick CJ).
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[Unless interstate or overseas trade is involved, the Commonwealth is unable to override 
such laws, no matter what their effect on efficiency and competitiveness, or on the 
confidence of national and international investors.

11.51 State Government trading activities may, of course, in themselves, have great 
economic significance and consequences. As pointed out earlier, whether the 
Commonwealth may bring those activities within general federal laws relating to trade 
practices, consumer protection or financial controls, will depend on whether the State 
chooses to have the function performed by a statutory corporation, or by a minister and a 
department of the Government. We consider this another patently absurd situation.

11.52 The financial investment and futures markets raise special problems which we 
discuss later.

11.53 The Advisory Committee’s criticisms of the existing legal situation are similar in 
many respects to those we have expressed above. The Committee had considered the 
adoption of a suggestion made in a number of submissions that section 51 (i.) should be 
altered to extend to all trade and commerce. They rejected this in favour of a new subject 
of power, namely, ‘Matters affecting the national economy’. The reason given by the 
Advisory Committee for its choice is as follows:

Whereas the first option38 would empower the Commonwealth to regulate purely intrastate 
trade and commerce, even in circumstances in which that trade and commerce has no 
implication for the national economy, the second option, although broadly expressed, 
would empower the Commonwealth to regulate only those economic matters which are 
truly national in character.39

11.54 The Queensland Government strongly opposed this recommendation on several 
grounds. One of them was that ‘it is unacceptably broad and vague’. We entirely agree. 
First, the concept of ‘the national economy’ is, as a legal standard, more vague and 
imprecise than one would expect even in a Constitution, which of necessity must refer to 
broad and abstract concepts. Secondly, this imprecision is increased by the notion of 
‘matters affecting’ such an economy. The scope for judicial disagreement would, in our 
opinion, be greater than that which has occurred since the beginning of federation over 
provisions such as sections 90 and 92. It is difficult to think of anything in respect of which 
an argument could not be made that it had an effect on the national economy, including 
such matters as health, education and procreation. Thirdly, the suggested power would 
not be confined to laws that had the object or effect of achieving economic objects. It 
would be sufficient that the law directly operated on a matter that affected the national 
economy, whether or not the law had an economic effect or object.

11.55 The distinction between ‘national economy’ and ‘local economy’ may turn out to 
be a spurious one. Generally, we agree with the Queensland Government that:

it is difficult to imagine any method by which national economic interest as opposed to State 
economic interest could be defined. No statutory or judicial process could satisfactorily be 
devised that could address these issues.40

11.56 For the reasons given above, however, a majority of us (Sir Maurice Byers, 
Professor Campbell, Mr Whitlam and Professor Zines) consider that the Federal 
Parliament should have power to make laws with respect to all ‘trade and commerce'. 
These words have been refined by judicial decision in the contexts of sections 51 (i.) and 
(xx.), 92 and 99, and have a reasonably clear meaning. If this recommendation were
38 ie widening the scope of the commerce power.
39 Trade Report, 35.
40 S3674, 31 March 1988.
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accepted it would be unnecessary to provide, as the Trade Committee recommends, for 
specific federal powers with respect to such matters as transport, trade practices, and 
consumer protection.

11.57 It might be argued that such a power would be too wide for the purpose of dealing 
with current pressing problems. In many areas of intrastate trade the Commonwealth may 
have little legitimate interest or concern and, having regard to local needs and the benefit 
of diversity, it should not be encouraged to legislate for those areas. There are many State 
laws that concern individual traders and transactions, sole traders and other small 
businesses that are better left to State Parliaments, governments and bureaucracies, and 
which could not be said to have any obvious or direct impact on national economic 
management. The Queensland Government has said that the benefits of federalism, 
including innovation and experimentation in a local region (from which we all may 
benefit) and the recognition of specific regional needs, would be lost if federal powers 
included matters wider than those shown to be necessary and desirable to deal with 
present problems.

11.58 The Constitution was not designed to deal merely with particular and isolated 
problems that existed at the time of its creation. Section 51 sets out, by and large, broad 
subjects of legislation. Most of those powers are possessed by the Commonwealth 
concurrently with the States. This enables State laws to operate where the Federal 
Parliament has no need or desire to legislate. In providing for commercial powers in the 
Constitution, regard must be had to the possible needs of the future. The changes that 
have recently been, and are, taking place to our laws, our institutions and our attitudes to 
economic affairs could not have been foreseen a few years ago. New long term and short 
term solutions to our economic problems are the subject of great debate in our 
community. It is difficult to foresee what Australia’s policy in the macro or micro 
economic sphere will be even in a few years time.

11.59 We find it impossible to say that any area of business or commerce is, in its 
inherent nature, clearly one where regional rather than national interests should 
predominate. An isolated transaction mav seem, in the national contexts to he tnviaL.J3Ut 
the cumulative effect of all transactions of that particular kind may have substantial

' national economic consequences. Indeed, in interpreting section 51 (i.), the concentration 
by the High Court on the individual transaction, rather than its social or economic 
context, has been the source of much criticism in the past, and the cause of the ‘artificial’ 
distinction between the forms of trade to which we have referred. The result is that a 
person could sell a product in every State of the Commonwealth, yet not come w thin the 
scope of section 51 (i.) because, although the business was national, each transaction was, 
in isolation, of an intrastate nature. The construction given to the corporations power, 
since 1971, overcomes some, but not all, of these difficulties.

11.60 We are not, of course, suggesting that if our recommendations are accepted the 
Commonwealth should legislate with respect to all aspects of trade and commerce. Nor 
do we believe that that would occur. It has not occurred in relation to interstate trade or 
the trade of trading corporations. It has not occurred in the United States where the 
federal legislature has full power to deal with all business, commerce and industry.

Dissent by Sir Rupert Hamer

11.61 Sir Rupert Hamer does not agree with the recommendations in this part of our 
Report, nor with the reasoning which led a majority of the Commission to its conclusions.
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11.62 He points out that in a wide-ranging review of the Constitution such as this one, it 
is proper to consider whether there is a case for additional federal powers in order to 
provide for the better government of Australia as a whole. But the ‘national economy’ is a 
highly complex concept with many constituents. |The crucial point about a federal 
constitution is that it distributes powers among the partners in the federation, and that 
changes in the federal structure must be individually and fully justified by careful analysis 
in every case.

11.63 Our report quite rightly points to a wide range of existing federal powers to 
influence the level and direction of economic activity, including:

(a) fiscal policy (taxation and spending policies);
(b) monetary policy, interest rates and government borrowing;
(c) international trade and tariffs;
(d) exchange rates; and
(e) industry policy.

11.64 The Trade Committee41 recommended that a sweeping new federal power be 
inserted in section 51, namely:

51 (iA.) matters affecting the national economy:.

Quite apart from the conceptual looseness of such a power, and the prolific litigation 
which it would spawn on the interpretation of ‘matters affecting’, as well as on its general 
ambit, Sir Rupert Hamer is certain that the effect of such an alteration would simply be to 
subvert the whole concept of a federation.

11.65 The majority of the Commission has not, in fact, accepted this recommendation, 
on the ground that it is ‘too broad, unclear as to definition and limitations, and uncertain 
in relation to judicial interpretation’. They have opted instead for an alteration to the 
federal power under Section 51 (i.) ‘trade and commerce with other countries and among 
the States’, by deleting the words italicised, thus giving the Commonwealth an entirely 
unfettered and general power over trade and commerce.

11.66 Sir Rupert Hamer’s firm opinion is that this alternative is open to the same 
objections as that of the Trade Committee, and goes far beyond what could be thought a 
justifiable or appropriate transfer of power to the Commonwealth:

(a) Why, for instance, should the Commonwealth be given power over purely 
intrastate trade and commerce?

(b) Why should it have power to regulate partnerships or small business 
operating purely locally?

Further, Sir Rupert Hamer believes that insufficient attention has been given to the many 
instances of successful cooperative action when required between the States and the 
Commonwealth, on financial, commercial and legal matters, of which the recent joint 
arrangements on the River Murray Commission are an example.

11.67 The 1929 Royal Commission did not recommend any extension of federal power 
over economic functions. The 1959 Joint Parliamentary Review Committee did not 
recommend the kind of sweeping alteration now proposed by the majority of the 
Commission (though it did recommend amendments in certain important areas) and the 
Australian Constitutional Convention has certainly not made any such proposal either.
41 Trade Report, 36.
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11.68 The history of constitutional change in Australia is notable for the repeated 
rejection by the Australian people of referendums designed to bring about wholesale 
changes of this kind:

Trade and commerce 1911
Trade and commerce 1913
Trade and commerce 1919
Rents and prices 1948
Air navigation and shipping 1937

11.69 Very few of the submissions to the Trade Committee (not even the submission by 
the Federal Minister for Trade) actually advocated the great enlargement of federal 
power finally recommended by the Committee. Most were concerned to secure 
uniformity of business regulation where that was clearly desirable. Several business 
groups (for example, the Confederation of Australian Industry) argued that any extension 
of power should be limited in scope, and some specifically opposed any extension to 
cover prices and incomes policies or to close the States out of industrial development. 
Some submissions (for example, the WA Chamber of Commerce and Industry) even 
argued that uniformity of regulation was not necessarily desirable, and that State 
Governments were better placed to understand the needs of business and consumers 
within their State.

11.70 Sir Rupert Hamer does not believe that the submissions, either to the Trade 
Committee or to the Commission itself, are of sufficient weight and cogency to justify an 
alteration of this magnitude to the Constitution, and he is accordingly opposed to the first 
option proposed by the majority of the Commission.

11.71 Turning to the second alternative proposed by the Commission, he believes the 
alterations proposed there are correctly founded on sound argument and commonsense. 
It is obvious that in many areas of trade and commerce, problems are caused by 
conflicting regulations on such matters as packaging, labelling, design and standards of 
goods for sale or hire, and that there is everything to be said for a federal power to make 
uniform regulations. Similarly, it is clear enough that civil aviation, navigation and 
shipping, which by their nature extend beyond State boundaries should similarly be 
brought under federal power. Accordingly he supports the alterations to section 51 set out 
in that second alternative.

Alternative recommendation: labelling, packaging and standards

11.72 If, however, our recommendation discussed at para 11.11-11.60 is not accepted we 
are unanimously of the view that (apart from questions relating to financial and 
investment markets which we consider below), one of the most urgent needs is to confer 
on the Commonwealth power in respect of The labelling and packaging of, and 
standards for, goods for sale or hire’. The evidence and the weight of submissions set out 
in detail of the Report of the Trade Committee, as well as the cost to the country, speak 
for themselves. The deleterious effect of diverse laws in this area on firms endeavouring to 
establish a national market for their products is, in our view, obvious. The overwhelming 
support by business and consumer groups for a federal power of this nature is clear 
evidence of the problem. Accordingly, we recommend that the Commonwealth have 
legislative power with respect to (xvA.) The labelling and packaging of, and standards for 
goods for sale or hire:.
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Alternative recommendation: civil aviation, navigation and shipping

11.73 In the event of our recommendation to alter section 51 (i.) not being accepted, we 
are unanimous in recommending that the Federal Parliament be given power to make laws 
with respect to ‘Civil aviation, navigation and shipping’.

11.74 Navigation and shipping. Both the Royal Commission on the Constitution in 1929 
and the Joint Committee on Constitutional Review in 1959 recommended that the 
Commonwealth have legislative power with respect to all navigation and shipping.42

11.75 At the time of both those Reports, it was generally assumed that the legislative 
power of the Commonwealth was confined to interstate and overseas shipping and 
navigation, under section 51(i.) (apart from that in relation to the Territories). Section 98 
of the Constitution declares that:

98. The power of the Parliament to make laws with respect to trade and commerce extends 
to navigation and shipping, and to railways the property of any State.

11.76 It was held in 1910, that section 98 was merely explanatory of section 51 (i.) and did 
not confer power with respect to the whole subject of navigation and shipping.43 In 1921, 
it was held that the provisions of the Navigation Act 1912 (Cth) relating to the manning of, 
and accommodation on ships could not validly apply to vessels engaged solely in 
intrastate trade and commerce, even though they were on the high seas or in shipping 
lanes used by interstate or overseas vessels.44

11.77 The Commonwealth has another legislative power which is specifically relevant to 
the maritime industry, namely, ‘Lighthouses, lightships, beacons and buoys’ in section 
51 (vii.) of the Constitution.

11.78 The 1891 draft of the Constitution provided for a general federal power over 
‘Navigation and Shipping’. The same power was inserted during the Convention of 1897
8. At a late stage it was removed and placed in its present position in section 98. At the 
Conference of the Commonwealth and State Ministers on Constitutional Matters in 1934, 
the then Solicitor-General, Sir Robert Garran, stated that:

it is due to an oversight in the hurried last stages of the drafting of the Constitution that the 
Federal Parliament has not express and plenary power to make laws with respect to 
navigation and shipping.45 46

11.79 Since the decision in Strickland v Rocla Concrete Pipes Ltd4b it is clear that the 
Federal Parliament can make laws with respect to intrastate shipping and navigation 
when conducted by trading corporations. It seems, also, that the Commonwealth has 
plenary power, under the external affairs power, to control shipping and navigation in all 
waters beyond low water mark.47

11.80 The only shipping and navigation, therefore, that is beyond federal power, under 
sections 51(i.), (xx.) and (xxix.), is that conducted in waters within the territory of a State 
by persons who are not corporations of the kind mentioned in section 51(xx.). Even those 
operations could probably be regulated where it was reasonably appropriate to do so to 
protect shipping and navigation otherwise within federal power.
42 1929 Report, 256; 1959 Report, 65, para 470.
43 Owners ofSS K a tibia v Wilson (1910) 11 CLR 689.
44 Newcastle and Hunter River Steamship Ltd v Attorney-General for the Commonwealth (1921) 29 CLR 357.
45 1959 Report, 58-9, para 416.
46 (1971) 124 CLR 468.
47 New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975) 135 CLR 337.
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11.81 We agree with the 1929 Royal Commission and the 1959 Joint Committee that it is 
appropriate, as originally intended by the Framers, that all navigation and shipping 
should be subject to one legal regime.

11.82 Civil aviation. As a result of the operation of section 51(i.), (xx.), (xxix.), section 
52(i.) and section 122, the Commonwealth has legislative power in relation to:

(a) the carriage of goods and passengers by air between States, within a 
Territory and between a Territory and a State or another Territory, and 
between Australia and other countries;

(b) all carriage of goods and passengers by air where the operator is a trading 
corporation;

(c) the regulation of all air navigation in Australia to ensure the safety, 
regularity and efficiency of that navigation;

(d) the control of all federal airports.

11.83 In Airlines of New South Wales Pty Ltd v New South Wales (No. 2)48 the High Court 
upheld the power of the Commonwealth to regulate, by means of licensing, air navigation 
in intrastate operations on the grounds of safety, regularity and efficiency. A majority of 
the Court held that the regulations were valid under section 51(i.) (as relevant to the 
protection of interstate and overseas operations) and section 51 (xxix.) (as giving effect to 
an international convention). The Court held invalid, however, provisions that purported 
to authorise an operator to carry goods or passengers between places in the same State, 
where State law prohibited it. Since then, it seems clear that a federal law under the 
corporations power could validly authorise a trading corporation to engage in intrastate 
carriage by air, at any rate if it is otherwise within the legal capacity of the corporation.49

11.84 The Commonwealth has power under section 51 (i.) to create a statutory 
corporation to carry goods and passengers in interstate, territorial or overseas trade.50 It is 
uncertain whether, under section 51(xx.), a statutory corporation could be created by 
federal law to engage in intrastate air operations.51 The High Court, by a majority 
consisting of only three judges, held invalid a provision empowering the Australian 
National Airlines Commission to transport goods and passengers intrastate, where it was 
for the purposes of ‘the efficient, competitive and profitable conduct’ of its interstate jv 
operations. The corporations power was not discussed?2

11.85 The Royal Commission in 1929 recommended that the Commonwealth be given 
power with respect to ‘air navigation and aircraft’. A proposed constitutional alteration to 
this effect was defeated in 1937. It was approved by 53.56% of all electors but gained 
majorities in only Victoria and Queensland. The ‘no’ campaign was based on a supposed 
threat that the grant of such a power would pose to the railways, particularly in rural 
areas. The Joint Committee in 1959 recommended federal concurrent power with respect 
to aviation.53
48 (1965) 113 CLR 54.
49 The present scope of section 51(xx.), as judicially interpreted, is set out in this Chapter under the heading 

‘Companies and Financial Markets’, para 11.88-11.98.
50 Australian National Airways Pty Ltd v Commonwealth (1945) 71 CLR 29.
51 The power of the Commonwealth to create corporations under section 51(xx.) is discussed below, para 

11.88-11.93, 11.112.
52 Attorney-General (WA) v Australian National Airlines Commission (1976) 138 CLR 492.
53 1959 Report, 71, para 507.
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11.86 It is now widely accepted that civil aviation is a prime responsibility of the 
Commonwealth. In our view, instead of having to rely on an accumulation of powers, 
which cover most but not all of the subject, the Federal Parliament should be given an 
express concurrent power. If our major recommendation for the alteration of section 
51(i.) is approved, a specific power over civil aviation would be unnecessary.

COMPANIES AND FINANCIAL MARKETS

Recommendation

11.87 We recommend that section 51 of the Constitution be altered by inserting the 
following paragraphs so that the Federal Parliament has power to make laws with respect 
to:

(xxA.) The incorporation, organisation and administration of corporations:

(xxB.) Financial, investment and other like markets and services:.

Current position

11.88 Company formation and management. The Federal Parliament has the power to 
create and to legislate for the internal management of commercial corporations with 
objects and functions that come within its subjects of legislative power. In exercise of this 
power, for example, corporate bodies have been created to provide airline and shipping 
services in interstate and territorial trade and banking services.

11.89 The question whether the corporations power authorises a law providing for the 
formation, by registration, of trading and financial corporations (or the creation of 
statutory corporations) is a matter of doubt. In 190854 all five judges of the High Court 
stated that section 51(xx.) did not permit the Federal Parliament to create corporations. 
This was based on the use of the word ‘formed’ in that provision whTcfi,lt was said, 
assumed that the corporations were already in existence. Laws made under the power, 
could, therefore, operate only in respect of corporations that were created by foreign or 
State law or under some other head of power of the Commonwealth. The issue has not, 
since then, directly arisen in any High Court case. The only judge who in recent times 
referred to the question was Murphy J, who declared that section 51(xx.) included a 
power to incorporate.55

11.90 It has frequently been pointed out that the reasoning of the judges in Huddart, 
Parker & Co Proprietary Ltd v Moorehead is far from conclusive. The words ‘formed 
within the limits of the Commonwealth’ can be treated as merely contrasting with 
‘foreign’. In recent years there has been much debate and discussion on the question.56

11.91 It seems clear that if the corporations power extends to the formation of 
companies, the rules for their internal structure and management would also come within 
the power. That is to say, a federal law could, generally speaking, deal with the types of 
rules one finds in the present companies legislation dealing with such matters as 
prospectuses, shares, debentures and other securities, the rights and duties of shareholders 
and directors, auditing and winding up.
54 Huddart, Parker & Co Proprietary Ltd v Moorehead (1909) 8 CLR 330.
55 Actors and Announcers Equity Association v Fontana Films Pty Ltd (1982) 150 CLR 169, 212; Kathleen 

Investments (Aust) Ltd v Australian Atomic Energy Commission (1977) 139 CLR 117, 159.
56 L Zines, The High Court and the Constitution (2nd edn, 1987) 82.
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11.92 On 22 December, 1986 Sir Maurice Byers QC advised the Attorney-General’s 
Department that section 51(xx.) extended to the formation of trading and financial 
corporations and to provisions of the Companies Act 1981, of the kind referred to in the 
preceding paragraph, if they were confined to section 51(xx.) corporations.57

11.93 The present company law in Australia is a result of a cooperative scheme among 
the Commonwealth, the States and the Northern Territory. This has produced a uniform 
law relating to companies, the securities industry and the futures industry. An outline of 
the structure of the scheme is given in Chapter 2 under the heading ‘Decline of 
Parliament’. Technically, the Federal Act operates only in the Australian Capital 
Territory, and is supported by section 122 of the Constitution. The Act applies in the 
States and the Northern Territory as a result of local Acts. Another aspect of the 
cooperative scheme is the Companies (Acquisition of Shares) Act 1980 which regulates 
‘take-over’ schemes.

11.94 Securities and futures industries. Under the cooperative scheme the regulation of the 
securities market is performed by the Securities Industry Act 1980 and that of the futures 
market by the Futures Industry Act 1986. The interaction of federal, State and Northern 
Territory legislation in this field is the same as that in relation to the companies 
legislation.

11.95 The Security Industries Act regulates such matters as the conduct of stock 
exchanges, their relationship with those who issue securities, the licensing of dealers in 
securities and investment advisers, and improper market practices. To a degree, 
provisions of the companies legislation are also concerned with the regulation of the 
securities industry, such as provisions relating to prospectuses, the issue of shares and 
debentures, investment companies, accounts and ‘prescribed interests’.58

11.96 The ‘securities’ with which the Act is concerned go beyond company securities and 
include government securities, those issued or proposed to be issued by unincorporated 
bodies, option contracts and ‘prescribed interests’. The latter term, in both the companies 
and securities legislation, is broadly defined to include units in unit trusts, such as 
property, equity and cash management trusts, and other forms of investment contracts.

11.97 The Futures Industry Act 1986 is also part of the cooperative scheme, and regulates 
exchanges and dealers in futures contracts. These include agreements to buy or sell in the 
future a commodity, such as wool, or a non-commodity, such as foreign currency or 
treasury bonds or an amount of money calculated by reference by a specified future state 
of affairs. The circumstances of trading are such that it is not expected that anything will 
in fact be delivered, but that there will be a settling of accounts through a clearing house.

11.98 Whether or not the control of exchanges and dealings in relation to corporate 
securities can be accomplished under the corporations power is a matter of some doubt. 
Sir Maurice Byers QC, in the opinion referred to above, stated that the corporations 
power would authorise regulations of the sort contained in existing legislation under the 
cooperative scheme.59

11.99 The constitutional validity of federal legislation controlling the securities industry, 
where non-corporate (including State government) securities are concerned, must rest on 
other powers. Use could be made in various circumstances of section 51(v.), where the 
creation of the obligation, the dealing in it, or the operation of an exchange is conducted
57 Trade Report, 309, Appendix X.
58 P Lipton and A Herzberg, Understanding Company Law, (2nd edn, 1986) 351-2.
59 Trade Report, 314-5.
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by post, telephone, telegraph or other forms of communication service that are included 
within the subject of that power. Appropriate regulation of transactions created by, or 
requiring, interstate communication or movement would come within the scope of section 
51 (i.) Similar considerations apply to the futures industry. If the thing being traded is 
foreign currency or futures in such currency, section 51(xii.) of the Constitution, 
conferring power with respect to ‘Currency, coinage, and legal tender’, may also be 
available. Similarly, the banking power (section 51 (xiii.)) and the insurance power 
(section 51(xiv.)) could apply in relation to dealings and advice regarding the securities of 
banking and insurance bodies.60

11.100 The Corporations Bill 1988. On 25 May 1988, the Attorney-General introduced into 
the House of Representatives, among other things, the Corporations Bill 1988, which 
contains provisions relating to companies and the securities and futures industries. It is 
intended to replace the cooperative scheme. In his second reading speech, the Attorney- 
General said that the Corporations Bill ‘amalgamates into one law the areas presently 
covered by the separate cooperative scheme codes — the Companies Code, the 
Acquisition of Shares Codes, the Securities Industry Codes and the Futures Industry 
Codes — and, in this exercise, a number of improvements have been made to the existing 
legislative scheme’.61

Advisory Committee’s recommendations

11.101 The Trade Committee recommended that the following paragraphs be inserted in 
section 51 of the Constitution:

(xx.) Corporations:
(xxA.) Regulation of financial markets and all activities related thereto:
(xxB.) Business and financial undertakings:

11.102 The recommendation regarding paragraph (xxB.) was subject to the Commission 
considering any overlap with other proposed powers such as an extension of the trade 
and commerce power.

Submissions

11.103 The submissions are extensively reviewed in the Report of the Trade 
Committee.62 The main submissions are referred to in this Chapter under the heading 
Trade and Commerce’.63

Reasons for recommendation

11.104 The overwhelming weight of submissions and other evidence is that the 
cooperative scheme (while a great improvement on the pre-existing situation) is not 
working effectively in a number of respects.64

11.105 First, as indicated in Chapter 2, the scheme has undermined ministerial 
responsibility in fact, if not in law. Members of the Federal Parliament have complained 
on a number of occasions that they have been asked to ‘rubber stamp’ amendments 
approved by the Ministerial Council or risk the collapse of the scheme. The Senate
60 See Sir Maurice Byers’ Opinion, Trade Report, 314.
61 Hansard 25 May 1988,2989-2991.
62 Trade Report, 95-104; 303-8; 309-318; 343-352.
63 para 11. 27-11.37.
64 We confine our attention to criticisms based on the structure of the scheme.
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Standing Committee for the Scrutiny of Bills submitted to the Senate Standing Committee 
on Constitutional and Legal Affairs that ‘the effect of the scheme is to diminish severely 
the ability of the Commonwealth Parliament to perform its legislative functions.’65

11.106 There are some who have argued that closer parliamentary scrutiny of the scheme 
is undesirable on the ground of efficiency.66 The Tasmanian Government considered that 
the lack of parliamentary scrutiny of the scheme was the price one paid for the benefits of 
the federal system.67 We agree, however, with the view of the Senate Standing Committee 
on Constitutional and Legal Affairs that ‘parliamentary review and ministerial 
accountability are fundamental to the Australian democratic system.’68

11.107 Secondly, the fact that no one government or parliament is responsible for the 
scheme has resulted in a lack of flexibility. This is an area in which conditions change 
rapidly and there is remarkable innovation in legal techniques and devices, partly in 
response to frequently altered taxation legislation and to market demand. Thirdly, the 
degree of uniformity expected of the scheme has not been achieved. It is clear from 
submissions and other evidence that differences in interpretation and administration have 
been a constant source of irritation and cost. Differences have occurred between 
Corporate Affairs Commissions of the States, between those Commissions and the 
National Companies and Securities Commission and among State courts.

11.108 Fourthly, it has been argued that the cooperative scheme results in decisions 
characterised by what has been called ‘the lowest common denominator’. The 
requirement that agreement be reached among the eight ministers makes it difficult for the 
Ministerial Council to make hard decisions. There is a natural tendency toward the ‘soft 
option’.

11.109 Above all, however, the arguments against a clear and express federal power in 
the areas covered by the cooperative scheme are in patent disregard of the realities of 
business and finance in Australia today. No one can refute the national and international 
nature of the securities industry and of many corporations. Indeed, the need to create a 
cooperative scheme arose out of a recognition, to some degree, of this fact. Events since it 
came into effect have provided further evidence of this, such as the amalgamation of the 
State stock exchanges on 1 April 1987 to form the Australian Stock Exchange Ltd. Links 
between the Australian stock market and overseas stock markets have strengthened, and 
continue to do so. As the Chairman of the National Corporations and Securities 
Commission said, in the 1985-86 Report, ‘flows of information and funds have become 
almost instantaneous and financial markets are becoming increasingly interdependent’.69 
This has led, in turn, to calls for the international harmonisation of laws among countries 
to serve ‘a global market’.

11.110 We agree, therefore, with the Trade Committee, and the great majority of those 
who made submissions, that the Commonwealth should have concurrent power with 
respect to the formation and control of companies and the securities and futures 
industries.

65 Senate Standing Committee on Constitutional and Legal Affairs, The Role of Parliament in relation to the 
National Companies Scheme (1987) 25, para 3.12 (hereafter referred to as ‘Senate Companies Report, 
(1987)’).

66 id, 28, para 3.17.
67 id, 29, para 3.22.
68 id, 28, para 3.19.
69 id, 21, para 3.2.
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Companies

11.111 So far as companies are concerned, the Trade Committee recommended a power 
with respect to ‘corporations’.

11.112 We consider that there is much to be said for the opinion of Sir Maurice Byers QC 
that the High Court will uphold the power of the Federal Parliament to provide for the 
formation and internal management of trading and financial corporations. We are of the 
view, however, that a new and express power should be inserted in section 51 for the 
following reasons:

(a) There is no modern judicial determination of this issue, and not much in the 
way of judicial dicta regarding it. The matter therefore remains one of 
doubt. As the subject concerns commercial affairs, it is vital that the doubt 
be removed.

(b) Assuming that the Court does uphold this power under section 51(xx.), it 
would be confined to the creation and regulation of trading and financial 
corporations. It is doubtful whether federal regulation could continue to 
operate if the corporation did not engage in substantial trading and 
financial activities or ceased to do so. If federal law could not operate in 
those circumstances, problems would arise as to when the trading activities 
had ceased to be sufficiently ‘substantial’, so that the corporation ceased to 
be a trading corporation. For example, section 156 of the Corporations Bill 
1988 provides for action in respect of winding up and deregistration by the 
Commission where it is satisfied that a company is neither a trading 
corporation nor a banking corporation. The determination of this issue 
would be fraught with uncertainty if the test applied by the Court was the 
degree of trading activity carried out by the company.

11.113 While a power with respect to ‘corporations’ would remove these problems, we 
consider that it would probably go beyond what is required to deal with the matters with 
which we are concerned. It is not unlikely that such a power would extend to the control 
of all the activities of all corporations. There does not seem to us to be any reason why the 
Commonwealth requires power with respect to the non-trading activities of corporations 
that are non-trading corporations. If our recommendation relating to section 51 (i.) were 
accepted, the Commonwealth would have power in relation to the trading activities of all 
persons. If that recommendation is not accepted, we see no reason why special provision 
should be made to cover the trading activities or, a fortiori, the non-trading activities of 
corporations whose trade is not sufficiently great to bring them into the category of 
‘trading corporations’. Similar reasoning applies to financial activities and financial 
corporations.

11.114 We are of the view that this issue can best be dealt with by inserting in section 51 
the following paragraph so that the Federal Parliament has power to make laws with 
respect to:

(xxA.) The incorporation, organisation and administration of corporations:.

Securities and futures industries

11.115 If our recommendation for the alteration of section 51 (i.) were adopted, it is clear 
that all the exchange of governmental, corporate and non-corporate securities, credit, 
currencies, futures transactions and commercial advice would come within the scope of 
the subject matter of that provision. Section 51(xx.) is not available to support any of 
these transactions where company securities are not involved and companies are not 
parties to the transactions. As Sir Maurice Byers’s opinion indicates, to control those
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transactions, the Commonwealth would be forced at present to rely on other powers, each 
of which has limitations as to the form of trade (section 51 (i.), (xiii.) and (xiv.)), the means 
of trading (section 51(v.)) or the thing traded (section 51(xii.),(xvi.)). The valid operation 
of a general law to regulate the securities and futures industries would, therefore, depend 
on criteria that had little relevance to the economic and social purpose of the legislation 
and the matters to be regulated. For example, it has apparently been found necessary in 
the Corporations Bill 1988 to limit the prohibitions on trading in some securities by 
reference to the following concepts:

(a) ‘Eligible securities’. This is defined to limit them to, among other things, 
companies securities, federal and foreign governments securities and 
foreign currency.

(b) ‘Dealing in securities in eligible circumstances’. This refers to acts done in the 
course of interstate, overseas or territorial trade, banking or insurance.

(c) ‘Eligible communication service’. This means a service within the meaning of 
section 51(v.) of the Constitution.70

This situation allows much room for technical argument, uncertainty and avoidance of 
the law.
11.116 The great importance attached to the regulation and control of financial 
investment and security markets is acknowledged by nearly everyone. If our 
recommendations regarding the alteration of section 51 (i.) were not adopted, we would 
certainly recommend that there be an express power with respect to this particular matter. 
We find it necessary, in this case, however, to go further and to recommend a specific head 
of power irrespective of the fate of our recommendation relating to section 51(i.). This is 
because we consider that some aspects of the regulation of these markets and industries 
might not come within the scope of a general commerce power.
11.117 It should be made clear that the Parliament has power to control the creation of 
business entities which are not corporations, and not merely their subsequent market 
dealings. These entities include adaptations of old forms, such as unit trusts and 
cooperatives. In such a volatile and fast-moving area, however, there seems little limit to 
the ingenuity and novelty of financial entrepreneurs. There has, in recent times, been an 
increase in the popularity of the trust form of conducting enterprises. Such matters as the 
discretion of the manager of such trusts or the take-over of them might clearly be of 
concern in considering the regulation of financial and investment markets. Taxation and 
other business considerations have affected, and will continue to affect, how people 
organise their affairs. The power should be such that it does not need to be amended as 
new forms of business organisation and instruments are developed. Just as, in our view, 
incorporation and matters relating thereto should be within federal legislative power, so 
should the creation and management of non-corporate forms of financial enterprise.
11.118 We recommend therefore that the Federal Parliament be empowered to make 
laws with respect to (xxB) Financial, investment and other like markets and services:.

INDUSTRIAL RELATIONS 

Recommendation
11.119 We recommend that section 51 of the Constitution should be altered by omitting 
the present words in paragraph (xxxv.) and substituting the following paragraph so that 
the Federal Parliament has power to make laws with respect to:

(xxv.) Industrial relations:.

70 Corporations Bill 1988, sections 9, 63, 780.
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Current position

11.120 Section 51(xxxv.) of the Constitution provides that the Federal Parliament shall 
have power to make laws with respect to:

(xxxv.) Conciliation and arbitration for the prevention and settlement of industrial disputes 
extending beyond the limits of any one State:

11.121 This power and the legislation made under it have, to a large degree, been 
responsible for the system of compulsory industrial arbitration that is characteristic of 
Australia. The machinery of compulsory conciliation and arbitration in the federal and 
State systems has been deeply entrenched in this country for over 80 years. Arbitration 
legislation or proposed legislation has at various times been at the forefront of political 
debate and has caused, or been among the causes of, the downfall of several governments. 
The system has recently come under challenge from some quarters.

11.122 This federal power differs from most others by being qualified in many respects, 
and by prescribing the only means by which the object of the power, namely the 
prevention and settlement of interstate disputes, may be achieved. The meaning of the 
power, or aspects of it, has been the subject of scores of High Court cases. The resulting 
elaborate and complex doctrines and rules have become part of the strategy of industrial 
battle. Officials of organisations of employers and employees have been required to 
master, and to use for their purposes, a great deal of technical law that is otherwise 
irrelevant to the social aspects of industrial relations law.

11.123 The requirements of section 51 (xxxv.) are:
(a) There must be a ‘dispute’.
(b) The dispute must be ‘industrial’.
(c) The dispute must extend beyond the limits of one State.
(d) The dispute must be settled or prevented by means of conciliation and 

arbitration.

11.124 It is unnecessary to trace the long judicial history of interpreting this power or the 
changes in attitude by the High Court from time to time in its interpretation. The 
following is a brief summation of some of the most important aspects of the present state 
of the law relating to the scope of the power:

(a) While a dispute must be ‘genuine’, it can be brought about (except in very 
rare circumstances) simply by service of a list of demands (‘log of claims’) by 
a union on an employer or vice versa. This is known as a ‘paper dispute’.

(b) A dispute will ‘extend beyond the limits of any one State’ if similar demands 
are made by, for example, a union on employers in more than one State. It is 
usually irrelevant that few employees may be involved in the second State.

(c) ‘Industrial disputes’ has its popular meaning and includes all disputes 
between employers and employees about conditions of work and 
employment.

(d) The subject matter of the industrial dispute may include matters relating to 
the management of the business.

(e) An arbitral award must not go beyond the ‘ambit of the dispute’. For 
example, the award cannot give less than the employers concede or more 
than the employees claim.
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(0 An existing award may be varied without the need for a new dispute 
extending beyond the limits of a State. It may even be varied by the 
Conciliation and Arbitration Commission on its own motion; but, in any 
case, the variation must come within the ambit of the original dispute.

(g) An award is binding only on the parties to the dispute. For this purpose, 
‘parties’ includes the members from time to time of industrial organisations.

(h) An industrial dispute includes a claim by a union on an employer relating to 
the conditions of employment of non-unionists; however, it does not 
include a claim by an employer on a union relating to non-unionists.

(i) A federal award may render inoperative a State law, or the award of a State 
tribunal, relating to the same subject matter, by virtue of section 109 of the 
Constitution.

11.125 Other powers. The Federal Parliament has power to make laws relating to 
industrial relations in an area that comes within a specific subject of power. Powers with 
respect to trade and commerce (section 51(i.)), corporations (section 51 (xx.)), banking 
(section 51 (xiii.))), insurance (section51(xiv.)), defence (section 51(vi.)), external affairs 
(section 51(xxix.)), Territories (section 122) and the federal public service (section 52(ii.)) 
are all examples of powers that would enable the Commonwealth to regulate terms and 
conditions of employment within the areas of their respective subject matters. The 
Commonwealth has, in fact, relied on some of these powers in legislating for industrial 
relations: for example, in respect of the public service, the stevedoring industry, air crews, 
the Territories and ‘secondary boycotts’ calculated to damage the business of trading or 
financial corporations. In those cases where section 51(xxxv.) is not relied on, the Federal 
Parliament can directly prescribe terms and conditions of employment. It is significant 
that, in many of the areas just mentioned, federal law has provided for conciliation and 
arbitration, but free from some of the technical limitations that arise under the 
conciliation and arbitration power.

11.126 State power. Subject to section 109 and to express constitutional limitations, such 
as section 92, the States may regulate industrial relations within their territories in any 
manner. They need not choose the method of conciliation and arbitration, though in fact 
each State has tribunals that carry out these functions. Awards of State tribunals (unlike 
those of federal tribunals) may, by legislation, be made a ‘common rule’ in an industry 
governed by the award. That is to say, the award can be made binding on all those 
engaged in the industry, irrespective of whether they are in dispute or were parties to the 
original dispute. Also, as the doctrine of the separation of powers does not apply to the 
State sphere, an industrial tribunal may carry out both non-judicial functions (such as 
arbitration) and judicial functions (including the settlement of legal disputes and the 
enforcement of awards). The doctrine of the Boilermakers’ Case7' prevents similar 
arrangements in the federal sphere, where the Australian Conciliation and Arbitration 
Commission exercises the functions of conciliation and arbitration and the Federal Court 
of Australia exercises judicial power in industrial matters.

Previous proposals for reform

11.127 Referendums. Proposals to extend the legislative power of the Federal Parliament 
in relation to industrial relations matters were rejected at referendums on six occasions: 
1911, 1913, 1919, 1926, 1944 and 1946. A proposal to confer a specific power on the 
Federal Parliament with respect to prices and incomes was rejected in 1973.71 72
71 (1957) 95 CLR 529. This is discussed in Chapter 6 under the heading ‘Separation of Judicial Power’.
72 For the results of these referendums see Table 1.1 at para 1.21.
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11.128 Royal Commission on the Constitution. The Royal Commission in 1929 
recommended that paragraph (xxxv.) of section 51 of the Constitution should be 
deleted.73

11.129 Joint Committee on Constitutional Review. The Committee made the following 
recommendations:

(1) The Commonwealth Parliament should, subject to the Constitution, have power to 
make laws for the peace, order and good government of the Commonwealth with 
respect to terms and conditions of industrial employment.

(2) The power to make laws dealing with terms and conditions of industrial 
employment should include power —
(a) as at present, to make laws with respect to the prevention and settlement of 

industrial disputes by means of conciliation and arbitration; and
(b) to establish authorities of the Commonwealth, and authorize authorities 

established by or under the law of a State, to determine terms and conditions 
of industrial employment and to prevent and settle industrial disputes.74

11.130 Australian Constitutional Convention. The Adelaide (1983) session of the Australian 
Constitutional Convention resolved that a Standing Committee consider and report on 
the operations and limitations of 51(xxxv.), with a view to providing a more appropriate 
distribution of responsibility between the Commonwealth and the States with respect to 
the terms and conditions of employment and analogous relations.75

11.131 The Brisbane (1985) session of the Australian Constitutional Convention resolved 
that the interim report of the Industrial Relations Sub-Committee be noted and that a 
sub-group of the Convention Council be established to consider the matters referred by 
the Adelaide Plenary Session, taking into consideration the example of the Austrian 
Parity Commission, particularly in view of the recommendations of the Hancock 
Report.76

Submissions

11.132 Submissions considered by the Powers Committee are set out in the Report.77 
Since then, the Queensland and Tasmanian Governments have opposed the 
recommendations of the Committee.78

Advisory Committee's recommendation

11.133 The Powers Committee said:
1. We recommend that the present placitum xxxv of section 51 be deleted and replaced 

with a new provision giving the Commonwealth Parliament a concurrent power 
with the State Parliaments with respect to industrial relations and employment 
matters.

2. If the first recommendation is not accepted we recommend that words be added to 
the existing section 51(xxxv) in the following or a similar form, “or any industrial 
matter in so much of an industry as is covered by federal awards”.79

73 1929 Report, 248-9.
74 1959 Report, 107, para 783.
75 ACC Proc, Adelaide 1983, vol I 323.
76 ACC Proc, Brisbane 1985, vol I 426-7.
77 Powers Report, 32-5 para 3.26-3.41.
78 Queensland Government S3290, 4 February 1988; S3674 31 March 1988; Tasmanian Government S3373, 9 

March 1988.
79 Powers Report, 25.
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11.134 The second recommendation is intended to enable the Conciliation and 
Arbitration Commission to vary an award that it not within the ambit of the interstate 
dispute which formed the basis of the award. (As mentioned above, the Commission can, 
at present, alter an award without the necessity for a new interstate dispute.)

Reasons for recommendation

11.135 It is clear that no one who set out to determine a rational constitutional system to 
deal with industrial relations would choose that which we now have. The High Court has, 
in recent years, simplified the law in this field by sweeping away much technical argument 
that had previously encumbered it; but the very wording of section 51(xxxv.) inevitably 
requires the preservation of constitutional distinctions that are unrelated to the object of 
settling disputes or the broader purposes of industrial relations policy.

11.136 Fortunately, there is a considerable difference between the baroque structure that 
exists and its practical operation. Indeed, it is a tribute to those who administer and use 
Australia’s arbitration systems that the labyrinthine ways of our constitutional law have 
not prevented the achievement of practical results. But the situation remains highly 
unsatisfactory.

11.137 The cases abound with illustrations of the devices that must at times be used to 
gain access to federal arbitration machinery or to avoid it. To achieve either of these ends, 
attention must be paid to the creation of a ‘dispute’ and its extension beyond one State, to 
the service of logs of claims in important cases on as many employers as possible and to 
the drafting of a log with a wide ‘ambit’ to facilitate variation. From the viewpoint of the 
major participants, much of this is ritualistic, but constitutionally it is a necessary ritual.

11.138 The difference between legal theory and reality arises in other respects. A national 
wage case, for example, is a broad based enquiry into economic and industrial matters, as 
well as into Government policy. In form, it is either arbitration of a dispute between 
contending parties based on an interstate dispute in an industry or consideration of 
whether an existing award should be varied. As a result of the case, all other awards in 
other industries are formally varied (provided the variation is within the ‘ambit’ of an 
earlier dispute).

11.139 Similarly, a dispute within an industry covered by a federal award may arise in 
respect of which the Commission does not have jurisdiction, because it cannot be settled 
by variation and, for one reason or another, the creation of a new dispute extending 
beyond one State is impossible or impractical. The parties, nevertheless, seek to obtain the 
assistance of the Commission which responds by making ‘recommendations’ rather than 
‘orders’. The practical effect is the same.80

11.140 The Committee of Review on Australian Industrial Relations Law and Systems 
was appointed on 14 July 1983 and reported on 30 April 1985. The Report of that 
Committee (‘the Hancock Report’) suggested that many of the difficulties and artificial 
limitations that at present arise in this area could be resolved by coordination with the 
States in enacting complementary legislation or by a reference of power under section 
51(xxxvii.) of the Constitution. The Committee proceeded on the assumption that there 
would be no immediate alteration to the Constitution.81 It is true that many difficulties in 
this area — and in many other areas — could be resolved by reference of power by the 
States: but our history prevents any high hopes or expectations in that direction.
80 id, 30, para 3.20.
81 id, 32, para 3.25.
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11.141 The Queensland and Tasmanian Governments have emphasised the degree of 
cooperation that has occurred in recent years. These include regular conferences among 
the heads of the industrial tribunals, conferences among labour ministers and legislation 
of the Commonwealth and the States providing for joint sittings of tribunals. The 
Hancock Committee pointed to further ways this cooperation could be extended by 
negotiation between governments. One area, however, in which, according to the 
Hancock Report, cooperation has not been forthcoming is that which concerns the status 
of trade unions and registered organisations under State law and their relationship, as 
branches of federally registered organisations, to those organisations. In this area, the 
dual system of federal and State industrial law has resulted in much complexity and 
uncertainty.

11.142 The problems arising from the separate registration provisions of the 
Commonwealth and the States were discussed by the Commonwealth Industrial Court in 
Moore v Doyle}2 That case revealed that in a State a group of employees or employers can 
constitute two or three different entities governed in each case by different rules. They can 
be:

(a) a branch of a corporation registered as an organisation under the federal 
Act;

(b) a corporation as a union under the State Arbitration Act; and
(c) in some cases, a corporation under the Trade Unions Act of the State.

11.143 In many cases, these distinctions are ignored and the State registered body and 
the branch of the federal organisation are administered as one body, despite considerable 
differences in the rules applicable under federal and State law.

11.144 The Court explained the unsatisfactory situation that has arisen in the following 
terms:

The ... cases ... show that when factional differences arise in trade unions, or when it suits 
the interest of some litigant or litigants to do so, the federal or State body can be attacked 
and its valid operation, its entitlement to assets, funds and membership, imperilled. 
Furthermore the validity of membership in one body or the other may be difficult to 
establish in cases in which membership has to be proved as a condition of exercising 
jurisdiction or to qualify or enable a person to be or to be made a party in legal proceedings. 
The system as required to exist by State and federal legislation and as it has evolved under 
that legislation in practice is technical, productive of artificialities and in urgent need of the 
attention of the law reformer ....
A system of trade union organization is urgently needed which would enable the one body 
to represent its relevant members in both the federal and State arbitration systems and it 
should be possible for federal and State authorities to examine the question whether 
organizations and trade unions can be provided with such a system ....
We have decided to refer our judgment in this matter and these remarks to the Attorney- 
General for the Commonwealth in the hope that it may be possible, after consultation 
between Commonwealth and State Attorneys-General, the trade unions, both federal and 
State, and other interested government authorities to arrange for the examination of the 
important organizational matters to which we have referred. 3

11.145 A report of Mr Justice Sweeney made recommendations as to how these matters 
could be resolved. His recommendations were that there should be a process of 
amalgamation which required complementary State and federal law.82 83 84 The Conciliation

82 (1969) 15 FLR 59, 119.
83 id, 123-4.
84 Report of the Committee of Inquiry of Co-ordinated Industrial Organisations (1974), 43-5.
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and Arbitration Act 1904 (Cth) was amended to give effect to the recommendations. 
Despite some State legislation to deal with some of the problems raised in that Report, the 
Hancock Committee reported in 1985 that:

in the states where the problems existed in the early seventies, they still exist. Over 10 years 
have passed since the Report of Mr Justice Sweeney was completed. There has been little or 
no inclination on the part of the states to give effect to the recommendations in that Report 
in a way which would complement the amendments made to the federal legislation.85

11.146 The Committee concluded that there was ‘no real prospect’ that the proposals 
would be put into effect by complementary legislation. It sought, therefore, alternatives 
that did not require inter-governmental cooperation.86

11.147 While many of the recommendations of the Hancock Committee, including for 
further cooperation between the Commonwealth and the States, would make the existing 
system work more smoothly, that would still not deal with some fundamental issues 
relating to Parliamentary democracy and to the responsibility of the Federal Parliament 
for national economic management.

11.148 We earlier discussed the role of the Commonwealth in matters concerning 
national economic management. It is unnecessary to repeat here in detail the legitimate 
concerns of the Commonwealth in matters that effect the costs and efficiency of industry 
and commerce. For many years to come Australia’s balance of payments will be a 
dominant factor in determining Governmental policy. No policy attempt at increasing 
national wealth or determining its distribution can fail to take it into account. This in turn 
directs attention to the strength of our export industries and possibilities for the 
replacement of imports. In this regard, employment conditions and industrial relations 
generally are acknowledged to be of enormous importance by all Governments, 
opposition parties, economists, and those directly concerned with all sectors of industry, 
business, farming and finance. While there is disagreement about the policies to be 
pursued, no one doubts the relevance of this issue to national economic management.

11.149 The distribution of powers among the Commonwealth and the States in this area 
is unique. In practical terms it is not a division between the State and Federal Parliaments 
but between the States (and their tribunals) and the Australian Conciliation and 
Arbitration Commission. The Federal Parliament can, under section 51(xxxv.), merely 
create and regulate machinery for conciliation and arbitration. The body it has created 
has great social and economic influence. In arbitrating national cases, it is the focus of 
attention of Governments, business and national and international financiers and 
investors. In other words, it is, at times, seen as in reality an economic legislator. The 
Commonwealth and the States are powerless to override and alter its decisions. The 
Federal Government is, therefore, in the bizarre position of being forced to argue before a 
body created by the Parliament that the Government’s views on national economic policy 
should be accepted by the Commission. Even if those views are accepted by the 
Commission, they must in turn be accepted by all State tribunals or Governments. The 
Powers Committee referred to the policy of the Fraser Government in 1982 for a ‘wages 
pause’. It said:

In order to implement the Federal Government’s wishes for a wages pause at that time, it 
was felt necessary for an application to be made to the Australian Conciliation and 
Arbitration Commission and after a favourable decision there, to all States tribunals before 
the wages pause could effectively be set in place.87

85 Hancock Report (1985) Vol 2, 313-4, para 6.157.
86 id, 314, para 6.159.
87 Powers Report, 35, para 3.42.
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11.150 The frustration of federal policy can occur in other ways. Some groups within the 
community, including some who made submissions, are opposed to industrial arbitration 
and would prefer other machinery, such as collective bargaining or direct negotiations 
between employer and employees within an individual firm. If a Federal Government 
determined as a matter of policy to encourage, say, collective bargaining or to remove the 
arbitration machinery from certain areas to enable individual agreements to be made, it 
would be unable to do so, unless the States had the same policy or unless other powers 
were available. Section 51(xxxv.) does not authorise settlement of disputes by means other 
than conciliation and arbitration. While the Parliament is not constitutionally required to 
provide a system of arbitration (either at all or in relation to any particular industry or 
firm) a failure to do so ensures that State industrial laws will apply.

11.151 The legislative removal of a federal award could, therefore, result in the operation 
of State industrial arbitration and awards, rather than, say, free market forces. The 
Commonwealth has no general power to provide that an individual or collective 
agreement (made outside the arbitration system) shall override State law or the awards of 
State tribunals.

11.152 It is not of course our function to argue for or against federal compulsory 
arbitration, ‘wages boards’, collective bargaining, individual contracts or direct legislative 
prescription of terms or conditions of employment. In the view of a majority of us, 
however, the Federal Parliament should be able to determine the appropriate policy 
having regard, among other things, to those responsibilities which we discussed earlier. If 
history is any guide, it is likely that, even with the alteration we recommend, industrial 
arbitration will remain an important element in our society. It is to be noted that both the 
Commonwealth and the States have provided for compulsory arbitration even when they 
have not been compelled to do so by constitutional considerations. That, however, is 
irrelevant to whether the Commonwealth should be constitutionally prevented from 
pursuing other industrial policies.

11.153 It is clear to a majority of us, for the reasons we have given, that the 
Commonwealth should have a general power in this area. The fact remains, however, that 
there is considerable support for the present constitutional position, or something like it, 
from many who made submissions to the Commission. The Queensland, South Australian 
and Tasmanian Governments oppose plenary power in the Commonwealth over 
industrial relations. The Powers Committee also pointed out that many organisations of 
employers and employees, although invited to do so, did not make any submissions.

11.154 It is natural that the State Governments should be unwilling to put at risk their 
industrial tribunals and their powers of appointment to those tribunals. Further, the 
organisational structure and, therefore, the power structure of trade unions and 
organisations of employers has a close relationship to the dual system which at present 
exists. Also the present system may provide tactical advantage from time to time to one 
side or the other of a dispute.

11.155 This is, however, one occasion when the majority of us do not feel that we can fall 
back on the argument that the existing position should not be changed because it gives 
general satisfaction. In our view, the distribution of powers in industrial relations is, for 
the reasons given, deeply flawed, whether viewed from the aspect of Parliamentary 
government, national economic management, a rational federal system or efficiency. 
Whatever the forces and vested interests against change, we cannot report, in terms of 
paragraph (b) of our Terms of Reference, that section 51(xxxv.) provides ‘the most 
suitable framework for the economic, social and political development of Australia as a 
federation’. We consider that that provision should be altered to confer on the Parliament
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power with respect to ‘Industrial relations’. We find no need to add, as the Powers 
Committee did, the words ‘and employment matters’. In our view, employment matters 
are preeminently matters of industrial relations.

Dissent by Sir Rupert Hamer

11.156 Sir Rupert Hamer does not agree with the majority of the Commission in making 
this recommendation, for the following reasons.

(a) It proposes to replace the existing arbitration and conciliation power in 
section 51(xxxv.) with a direct legislative power over ‘industrial relations’, 
an undefined and general term the interpretation of which is capable of very 
great scope. Given the expansive approach adopted by the High Court in 
interpreting the Constitution, it must be expected that the proposed power 
will receive the widest meaning.

(b) At its very least, the new power would cover all employment, conditions of 
work, annual leave, long service leave, wages and allowances; indeed 
everything involved in the relationship between employer and employee. 
This is far too broad a power, and far greater than is required to deal with 
any perceived or actual problems presented to the Advisory Committee or 
the Commission.

(c) The States have a highly developed system of wage-fixing and other 
industrial tribunals, for example, for the police, teachers and public service. 
They have Wages Boards, or similar tribunals, for State unions and local 
industrial relations. No reasons have been adduced why all these should 
come under the legislative power of the Commonwealth or within 
Commonwealth representation in the absence of steps taken by employees 
and employers to gain a federal award.

(d) All the States have extensive arrangements in the form of legislation, 
regulations and departments to cover aspects of what would broadly be 
comprised in ‘industrial relations’, including, for example, health and safety 
standards, building regulation, trade training and apprenticeship. The States 
are far better equipped to handle such matters than would be a centralised 
bureaucracy in Canberra, and no reasons have been adduced to the 
Advisory Committee, or to the Commission itself, which would justify a 
wide concurrent power in the Commonwealth which, by virtue of section 
109, could override existing State responsibilities.

(e) The Australian people have consistently defeated all previous referendums 
designed to extend the Federal power with respect to industrial relations 
matters, viz., on six occasions:

Year Percentage in Favour States in Favour
1911 39.42 1 (WA)
1913 49.33 3 (Qld, SA, WA)
1919 48.64 3 (Vic, Qld, WA)
1926 43.50 2 (NSW, Qld)
1944 45.99 2 (SA, WA)
1946 50.30 3 (NSW, Vic, WA)
Two referendums in 1973 to confer specific federal powers with respect to 
prices and incomes were defeated with votes of only 43.81% and 34.42% 
respectively in favour, and not a single State giving them a majority.
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Any proposal for increasing these powers needs to be well considered and 
directly relevant to some perceived problem. General grants of power 
should not be made.

(f) The Constitutional Convention has not made, nor even considered, a 
proposal of this nature. At the Adelaide (1983) session, it directed one of its 
Standing Committees to consider section 51 (xxxv.) ‘with a view to 
providing ... a more appropriate distribution of responsibility between the 
Commonwealth and the States with respect to or arising out of or in 
connection with the terms and conditions of employment and analogous 
relations.’88

(g) The Hancock Committee of Inquiry in 1985 did not recommend any 
constitutional change at all, but advocated coordination through State and 
Federal Ministers to resolve problems. All State Governments supported the 
retention of the existing system before the Hancock Committee. This is the 
approach which Sir Rupert Hamer would also favour.

(h) Scarcely any submissions before the Powers Committee actually supported 
such an extension of federal power with respect to industrial relations. None 
of the major employer organisations did, nor the Chambers of Commerce or 
Industry. The Confederation of Australian Industry made a submission to 
the Commission specifically opposing the Advisory Committee’s 
recommendation. Even the Australian Council of Trade Unions (ACTU) 
support was qualified, and on this question, the ACTU clearly does not have 
the support of State Trades Hall Councils.

(i) In Sir Rupert Hamer’s view, the Powers Committee (by a majority) made its 
recommendation against the weight of the submissions made to it, and 
substituted a proposal based on its own view of the issues. It is entitled to do 
that, of course, but the Commission should be wary of accepting it.

11.157 The Commission has itself acknowledged the lack of support for its 
recommendation from elements of the existing ‘industrial relations club’.89 Sir Rupert 
Hamer observes that the ‘industrial relations club’ consists of both employers and 
employees actually engaged in the industrial relations field. Their views should not be 
overridden lightly. Secondly, he does not agree with the Commission’s reasoning or the 
recommendation on the very broad trade and commerce power90 and so is not impelled 
by any desire to express views consistent with that recommendation. His conclusion is 
that the two prbposed extensions of federal power taken together are so sweeping and so 
pervasive in their implications as to amount to the dismantling of the federation. He is not 
prepared to support either of them.

FREEDOM OF INTERSTATE TRADE

Recommendation

11.158 We recommend that:
(i) there should be no alteration to the first paragraph of section 92 of the 

Constitution; and
(ii) the second paragraph of section 92 should be omitted.

88 ACC Proc, Adelaide 1983, 323.
89 see para 11.153-11.154.
90 See para 11.11.
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Current position

11.159 Section 92 of the Constitution provides:
92. On the imposition of uniform duties of customs, trade, commerce, and intercourse 
among the States, whether by means of internal carriage or ocean navigation, shall be 
absolutely free.
But notwithstanding anything in this Constitution, goods imported before the imposition of 
uniform duties of customs into any State, or into any Colony which, whilst the goods 
remain therein, becomes a State, shall, on thence passing into another State within two years 
after the imposition of such duties, be liable to any duty chargeable on the importation of 
such goods into the Commonwealth, less any duty paid in respect of the goods on their 
importation.

11.160 There have been over 140 High Court and Privy Council cases dealing with the 
interpretation of this provision. The High Court decided in 1920 that section 92 did not 
bind the Commonwealth because, if it did, it would negate a large part of the power given 
to the Parliament of the Commonwealth under section 51 (i.) — Trade and commerce with 
other countries and among the States’.91 This decision was overruled in 1936.92 Since then 
it has been accepted that section 92 is binding on both the Commonwealth and the States 
in respect of both legislative and executive action.

11.161 Since the early years of the Commonwealth there has been great disagreement 
among High Court judges as to the interpretation of this provision. Much of this 
disagreement has been over whether section 92:

(a) is aimed at preventing policies being pursued that have the object or effect of 
protecting the trade and industries of a State from competition from those of . 
other States ('free trade view'); or

(b) confers a right on each individual to engage in interstate trade free from any 
restraint that is not necessary for the reasonable regulation of that trade or 
the preservation of an ordered society ('individual right view’).

11.162 A further possibility was that section 92 was simply designed to prevent taxes and 
other fiscal charges that discriminated against the goods or services of other States. Justice 
Murphy held that view, but it has not been accepted by any other judge.93

11.163 The individual right view was accepted in the Bank Nationalisation Case94 which 
declared invalid federal legislation designed to nationalise the private banks. This 
approach was also followed by the Privy Council and the High Court in holding invalid, 
in relation to interstate trade, State legislation resffi'etin^Toad'traTisport and levying taxes 
on road hauliers.95

11.164 The formula approved in the Bank Nationalisation Case and followed in j 
subsequent years was as follows:

(a) The regulation of interstate trade was compatible with its absolute freedom.
(b) Section 92 was violated only when a law or Executive act operated to restrict j 

interstate trade directly and immediately, as distinct from creating some 
indirect or consequential impediment which might fairly be regarded as 
remote.

91 W & A McArthur Ltd v Queensland (\920) 28 CLR 530.
92 James v Commonwealth (1936) 55 CLR 1 (PC).
93 Buck v Bavone(\916) 135 CLR 110, 132-8; HC Sleigh Ltd v South Australia (1977) 136 CLR 475, 528.
94 (1948) 76 CLR 1 (HC); (1949) 79 CLR 497 (PC).
95 Hughes and Vale Ptv Ltd v State of New South Wales (No.l) (1954) 93 CLR 1(PC); (No.2) (1955) 93 CLR 

127 (HC).

804



11.165 The individual right view is premised on the philosophy of laissez-faire, but it is 
confined to trade, commerce and intercourse among the States. The High Court was, 
therefore, required to examine whether any control of that trade, commerce or intercourse 
carried on by an individual was a ‘regulation’ of the trade. This involved asking whether it 
was necessary or desirable having regard to other social interests. This resulted in 
considerable disagreement from time to time among the judges. In recent years the judges 
have, in determining whether any particular legislative provision or scheme was in breach 
of the provision, been divided over the latitude to be permitted to the legislatures. Some 
began with a very strong presumption in favour of the right of the individual and would 
allow it to be qualified only in the interests of matters such as health, safety, restrictive 
trade practices and the prevention of fraud.96 Other judges saw the freedom referred to in 
section 92 as a public interest which had to be weighed against other public interests.97 In 
this process of adjustment, views differed as to the regard which should be paid to the 
responsibility of the Parliaments and the existence of similar legislation in more than one 
State, in other countries or historically.98

11.166 Whatever fundamental approach the several judges adopted there was agreement 
among all (except for Murphy J, for whom the issue did not arise) that it was the duty of 
the Court to examine whether the Parliament had gone beyond what was reasonably 
necessary to protect the particular social interest (for example, health) having regard for 
the need to protect the freedom of interstate trade. Such a law would be unlikely to be 
upheld if it prevented the sale of the products of another State or otherwise discriminated 
against them.99 Indeed the one matter on which the judges were agreed was that a law 
which operated to discriminate against interstate trade was unlikely to be consistent with 
section 92. The individual right view, therefore, incorporated the free trade view. An 
attempt to protect the industries of a State was an important factor in rejecting the 
argument that the law was a valid ‘regulation’ of the trade. On the other hand, the fact that 
a law applied equally to interstate and intrastate trade did not guarantee its validity under 
section 92.

11.167 Over the years important legislation which was held inconsistent with section 92, 
insofar as it operated on interstate trade, included:

(a) State price control legislation;100
(b) State and federal agricultural marketing schemes;101
(c) the nationalisation of interstate airlines:102
(d) the nationalisation of banks:103
(e) the licensing and taxing of road transport:104
(f) ad valorem duty levied on a certificate of registration of a motor vehicle; 

and
96 Samuels v Readers' Digest Association Pty Ltd (1969) 120 CLR 1, 14-9.
97 North Eastern Dairy Co Ltd v Dairy Industry Authority of New South Wales (1975) 134 CLR 559, 615; 

Permewan Wright Consolidated Pty Ltd v Trewhitt (1979) 145 CLR 1.
98 Samuels v Readers Digest Association Pty Ltd (1969) 120 CLR 1, 38-40; Permewan Wright Consolidated Pty 

Ltd v Trewhitt (1979) 145 CLR 1, 24-6.
99 North Eastern Dairy Co Ltd v Dairy Industry Authority of New South Wales (1975) 134 CLR 559.
100 W& A McArthur Ltd v State of Queensland (1920) 28 CLR 530.
101 James v Cowan (1930) 43 CLR 386 (HC); (1932) 47 CLR 386 (PC); James v Commonwealth (1935) 52 CLR 

570 (HC); (1936) 55 CLR 1 (PC).
102 Australian National Airways Pty Ltd v Commonwealth (1945) 71 CLR 29.
103 Bank of NSW v Commonwealth (1948) 76 CLR 1 (HC); Commonwealth v Bank of ./VS W-'(1949) 79 CLR 497 

(PC).
104 Hughes and Vale Pty Ltd v State of New South Wales (No.l) (1954) 93 CLR 1(PC); {No. 2) (1955) 93 CLR 

127(HC).
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(g) prohibition of the sale of fauna.105

11.168 In some cases, legislation, which otherwise might have been merely ‘a regulation’, 
was held not to apply to interstate transactions because of a wide discretion given to an 
official. This occurred in the licensing of travel agents,106 the sale and purchase of fire
arms,107 the movement of fauna108 and the licensing of road transport operators, referred 
to above.

11.169 Sometimes legislation has been uphelddespite_aii undoubted effect.of preventing 
interstate trade because the law was regarded as operating directly on a subject that was 
not part of interstate trade. It was on this basis that a limitation on the production of 
margarine was upheld, even where there was a contract to produce and send the 
margarine to another State.109 Similarly, the Court upheld the refusal of the 
Commonwealth to allow the importation of aircraft into Australia where the purpose was 
to use the aircraft for interstate operations.110

11.170 At the time of the report of the Trade Committee, the High Court was divided on 
many issues, but, more importantly, on the purpose and general scope of the provision. A 
case involving the validity of the wheat stabilisation scheme, insofar as it affected 
interstate trade, revealed four basically different approaches.1" In 1986, the present Chief 
Justice declared that ‘there is now no interpretation of s.92 that commands the acceptance 
of a majority of the Court.’112

11.171 As a result of that situation, the Court in a recent case granted permission for 
counsel to question any of the previous 139 cases on the subject. The result was a 
unanimous judgment, which adopted the free trade view. The Court held that the object
of section 9.2 was the protection of interstate trade.from discriminatory burdens of a
protectionist kind.113

11.172 The principal features of this judgment are as follows:
(a) The history and textual context of section 92 indicate that it is concerned 

with preventing protectionist burdens which discriminate against interstate 
trade and commerce.

(b) Different considerations apply to the guarantee of freedom of intercourse 
among the States.114

(c) A federal law made under section 51 (i.), confined by constitutional necessity 
to interstate trade and commerce, would not usually involve discriminatory 
burdens of a protectionist kind. It would be more likely that a State Act 
which singled out interstate trade for adverse treatment would be of a 
protectionist nature.

(d) In considering whether there is protectionist discrimination, the Court will 
examine the factual operation of the law PC. Executive action as well as its 
legal operation.

105 Fergusson v Stevenson (1951) 84 CLR 421; Ackroyd v McKechnie (1986) 66 ALR 287.
106 Bo\d v Carah Coaches Pty Ltd(1979) 145 CLR 78.
107 Chapman v S«We(1963) 110 CLR 321.
108 Ackroyd v McKechnie (1986) 66 ALR 287.
109 Beal v Marrickville Margarine Pty Ltd (1966) 114 CLR 283.
110 The Queen v Anderson; Ex parte Ipec-Air Pty Ltd (1965) 113 CLR 177.
111 Uebergang v Australian Wheat Board (1980) 145 CLR 266.
112 Miller v TCN Channel Nine Pty L/rf(1986) 161 CLR 556, 571.
113 Cole v Whitfield (1988) 78 ALR 42.
114 This is discussed further in Chapter 9 in relation to freedom of movement, para 9.415.
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(e) A national scheme involving complementary legislation of the 
Commonwealth and the States would be unlikely to breach section 92.

(f) A federal law made under a head of power other than section 51(i.), such as 
the corporations power, would often be inconsistent with section 92 if it 
discriminated against interstate trade.

(g) The acquisition of a commodity may involve the potential for conflict with 
section 92.

The substance of the approach taken by the High Court is summed up in the following 
passage:

A law which has as its real object the prescription of a standard for a product or a service or 
a norm of commercial conduct will not ordinarily be grounded in protectionism and will 
not be prohibited by s 92. But if a law, which may be otherwise justified by reference to an 
object which is not protectionist, discriminates against interstate trade or commerce in 
pursuit of that object in a way or to an extent which warrants characterisation of the law as 
protectionist, a court will be justified in concluding that it nonetheless offends s 92.115

11.173 As the judgment recognises, this new principle raises a number of new issues. 
There will be questions of fact for the Court to determine involving the effect of laws and 
their administration as well as the examination of State local problems and the means of 
resolving them. The fact remains, however, that for the first time there is unanimous . 
agreement on the object of section 92. Also, the test proposed undoubtedly increases the 
capacity of all Parliaments in.Austxalia to..mal..&..faws. with.-respe€^t^ t-ra4e-and-cemmercev

11.174 One issue not dealt with in the judgment relates to the relevance of administrative 
and Executive discretions. A law on its face may seem to be non-discriminatory and non
protectionist, but there may be a question whether the discretion can be exercised in such 
a way as to discriminate against interstate trade. This depends on the width of the 
discretion and the availability of grounds and remedies for the judicial supervision of its 
exercise. In recent times there has been a greater availability of judicial review of 
Executive and administrative action as a result of court decisions and, in the federal 
sphere, statutory provisions. This could increase the likelihood of some provisions being 
upheld that earlier would have been declared invalid, even under the free trade view of 
section 92.116 Similar problems could arise in respect of the compulsory acquisition of 
products under a State marketing scheme, as the High Court’s judgment recognises.
11.175 In Bath v Alston Holdings Pty Ltd the High Court, for the first time, applied the 
principles laid down in Cole v Whitfield. A majority held invalid some taxation provisions 
in the Business Franchise (Tobacco) Act 1974 (Vic) on the ground that, they discriminated 
against tobacco acquired from wholesalers in other States. It is unnecessary to set out, 
here, the differences among the majority and the minority. The case makes clear, however, 
that a tax related to the sale of goods may validly apply to inter-State sales if it does not 
discriminate against them or attempt to neutralise any competitive advantages goods 
from other States may have.

Submissions

11.176 The submissions are discussed in the Report of the Trade Committee.117 Some 
who urged that section 92 should not be altered did so on the basis that it provided a 
protection for free enterprise and competitive market structures. One submission argued 
that the section should altered to deal specifically with preventing customs barriers
j 15 (1988) 78 ALR 42, 66.

16 Miller v TCN Channel Nine Pty Ltd{ 1986) 161 CLR 556, 570, 614.
116A (1988) 78 ALR 669.
117 Trade Report, 206-8.
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between the States.118 In light of the decision in Cole v Whitfield they might now have a 
different view. Indeed, some submissions complained about the very uncertainty 
surrounding the meaning of section 92 which had arisen from the pre-Cole v Whitfield 
cases, submitting that the section should be amended so as to take away this 
uncertainty.119

11.177 Since the Committee’s Report (but before the decision in Cole v Whitfield), the 
Queensland Government submitted that section 92 should not be amended ‘at this time’. 
Its reasons were :

(a) It would be difficult to devise a form of words that would attract sufficient 
support.

(b) Any new formulation would result in more extensive litigation and 
uncertainty.

(c) It was likely that the High Court would resolve some of the uncertainties 
and inconsistencies that existed.

(d) An alteration might weaken the protections and benefits afforded by section 
92, for example, as a ‘bulwark against the socialisation of the commerce and 
industry of our nation’.120

11.178 Greenpeace Australia submitted that section 92 should be amended so as to 
exclude from its operation environmental matters presently covered by State 
legislation.121 On a similar note, Australians for Animals considered that section 92 
should be amended insofar as it allows free movement of flora and fauna among the 
States,122 and the Australian Wildlife Protection Council submitted that the section should 
not allow commercial interests to dominate over environmental ones.123 The Catholic 
Women’s League favoured change to section 92 on the basis that it may allow goods 
considered to be harmful, for example X-rated videos, to enter a State where they are 
prohibited.124 Some submissions were concerned that any amendment to section 92 would 
lead to a curtailment of freedom of individual movement between States.125

Advisory Committee's recommendation

11.179 No recommendation was supported by a majority of the Advisory Committee. 
Three members made no recommendation.126 The Chairman (Mr Justice Everett) and 
Associate Professor Coper recommended that section 92 be altered to provide ‘that 
neither the States nor the Commonwealth may impose on interstate trade restrictions 
which discriminate against that trade and confer on a State a preference or advantage 
which is undue and unreasonable, or unjust to any State’.127
118 B Dowse S3381, 16 October 1986.
119 eg BL Daly S2919, 5 November 1987.
120 Queensland Government S3674, 31 March 1988.
121 S3033, 11 November 1987.
122 S3727, 3 December 1986; see also C Peters S2916, 30 October 1987.
123 S3199, 28 January 1988.
124 S857, 8 February 1987.
125 eg FW Porche S2866, 29 October 1987; The Ninety-Two Association S2870, 21 October 1987.
126 Trade Report, 209: ‘[T]hey were not present at the final meeting of the Committee on 18 January 1987 foil 

unavoidable reasons’.
127 id, 214. The phrase ‘undue and unreasonable, or unjust to any State’ is taken from section 102 of the 

Constitution dealing with the power of the Inter-State Commission to adjudge whether Parliament can! 
under that provision, forbid preferences or discrimination by States in relation to railway rates.
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11.180 Dr Rex Patterson and Mr Mark Burrows recommended that section 92 should not 
be changed. This recommendation was based on the view that section 92 ‘fully protects 
the right of every individual trader to trade interstate irrespective of whether a relevant 
Commonwealth or State law is protectionist or not. The trader is bound only by laws 
which are simply regulatory in nature’.128

11.181 As this is now not the interpretation of section 92 accepted by the High Court, it is 
possible that those members would seek an alteration to that provision which conformed 
to the interpretation they favoured.

Previous proposals for reform

11.182 Royal Commission on the Constitution. The Royal Commission in 1929 
recommended an alteration to section 92 to provide that:

trade, commerce and intercourse among the States or between a State and a Territory shall 
be absolutely free from any pecuniary impost or from any restriction or liability imposed by 
reason only of goods or persons passing into a State from another State or from a Territory.

11.183 It was further recommended that the Federal Parliament be empowered to make
laws:

prohibiting, modifying or annulling any law or regulation made by any State, or by any 
authority constituted by any State, having the effect of derogating from freedom of trade, 
commerce or intercourse among the States or between any Territory or Territories and any 
State or States.129 130

11.184 Previous referendum proposals (1937) and (1946). In 1937 a proposed constitutional 
alteration to remove any laws relating to government organised marketing from the 
operation of section 92 was defeated. It was approved by 36.24% of all electors and was 
not approved by a majority in any State.

11.185 In 1946, a proposal to give the Federal Parliament power to make laws for the 
‘Organised marketing of primary products’, notwithstanding anything contained in 
section 92, was approved by an overall majority of electors (50.57%), but obtained 
separate majorities in only three States.

11.186 Joint Committee on Constitutional Review. The Joint Committee in 1959 made the 
following recommendations:

(a) If three-fifths of the votes cast at a poll by the producers of a primary product are in 
favour of a proposed marketing plan for that product, the Parliament should have 
power to make laws to give effect to the plan free from the operation of section 92 of 
the Constitution, but otherwise subject to the Constitution.

(b) [T]he Constitution should be altered to authorize a State, notwithstanding section 92 
of the Constitution, to impose charges in respect of the carriage interstate by road of 
persons or goods provided that —
(1) the charges are approved by the Inter-State Commission as being fair and 

reasonable having regard to the promotion of interstate trade and commerce 
and the public interest; and

(2) the charges, in their application to road transport, do not discriminate 
against the carriage of persons or goods interstate.131

128 Trade Report, 214.
129 1929 Report, 264.
130 1959 Report, 120, para 875.
131 id, 150, para 1,139.
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11.187 Australian Constitutional Convention. In 1984 the Fiscal Powers Sub-Committee of 
the Australian Constitutional Convention recommended:

(i) That in relation to State taxation section 92 should apply only to State taxation laws 
that in substance are protectionist;

(ii) that no action be taken at present to implement this recommendation by 
constitutional amendment;

(iii) that consideration be given to amendment of section 92 in the future if it is 
interpreted in a way which jeopardizes the simplicity and efficiency of non
protectionist State commodity taxation.132

The Convention adopted this recommendation.133

Issues

11.188 The major issues are:
(a) whether section 92 should remain unaltered in the light of the construction it 

has received in Cole v Whitfield;
(b) whether section 92 should be altered to effectuate some other policy, such as 

the right of the individual to trade interstate unhindered by law except to the 
extent that is required for reasonable regulation of the trade or social 
necessity; or

(c) whether section 92 should be repealed.

Reasons for recommendation

11.189 Our recommendation not to alter the first paragraph of section 92 is based on 
reasons similar to those expressed, in favour of its alteration, by Mr Justice Everett and 
Associate Professor Coper (before the decision in Cole v Whitfield). The unanimous 
judgment of the High Court in the latter case largely conforms with the recommendation 
made by those members of the Trade Committee and with our own views as to the 
desirable scope of section 92.

11.190 A constitutional limitation on power is designed to prevent the political process 
from interfering with some policy regarded as of national importance — so important as 
to restrain the operation of the democratic machinery which otherwise pervades our 
governmental system. The present issue is, therefore, whether, or the extent to which, the 
powers of all governments and parliaments in Australia, in relation to interstate trade, 
should be limited for reasons of overriding national policy or values.

11.191 Some have argued that section 92 should either be repealed or confined, as ] 
Murphy J held, to the prohibition of discriminatory fiscal charges. Either of these views ] 
would permit the States to pursue a protectionist policy in the form of absolute 
prohibition on the entry or exit of goods, quota restrictions and legislation discriminating 
against interstate trade. Those whose submissions could lead to these results rely on the 
power of the Commonwealth under section 51 (i.) to make laws to protect interstate trade,\ 
and so override restrictive State laws by virtue of section 109. Justice Murphy, for ] 
example, said:
132 Fiscal Powers Sub-Committee Report to Standing Committee (1984) 26, para 2.59, ACC Proc, Brisbane! 

1985, Vol II.
133 ACC Proc, Brisbane 1985, Vol I, 418.



The Parliament has ample power to regulate the national economy by appropriate exercise 
of its powers under s 51(i.) (supplemented if necessary by other powers). If a State 
marketing law hinders interstate trade, then it is in the discretion of the Parliament of the 
Commonwealth to legislate so that (by the operation of section 109) the offending 
provisions of State law become invalid.134

11.192 The repeal of section 92 or the restriction of its scope to discriminatory fiscal 
levies would make the existence of a common market within Australia dependent upon 
political rather than judicial action. The natural desire of a State to further the interests of 
its own people by protectionist measures would be permitted, unless the Federal 
Parliament was disposed to enact legislation. We do not favour these proposals.

11.193 The freedom of interstate trade was one of the prime motives for federation. It 
was one of the four propositions moved by Henry Parkes and passed at the 1891 
Convention as the basis upon which the Constitution was to be framed. Without 
provision for a common customs tariff against the outside world and free trade among the 
States within Australia, there would probably have been no Commonwealth of Australia. 
Also, section 92, has, in the words of Windeyer J, promoted ‘ the economic integrity of 
Australia as a great factor in making Australia united as a nation.’135 The existence in 
Australia of one national market and one national economy owes much to the existence 
of section 92 and to the exclusive federal power over customs duties, provided for in 
section 90. That there should be no State protectionist policies is, in our view, a principle 
that has always been regarded as one which should not be subject to the vagaries of 
politics.

11.194 So far as we are aware, this principle is basic to all federations, and is, of course, 
fundamental to the operation and objects of the European Economic Community.

11.195 We believe, therefore, that it is generally accepted that the States should be 
prevented from behaving in relation to each other like foreign countries engaged in a 
trade war. Further, we do not consider that leaving the responsibility to the Federal 
Parliament to achieve this result would be effective or, in other respects, desirable. To 
repeal section 92, or to alter it so that it does not forbid protectionist policies, would mean 
that ‘the inertia of government would be heavily on the side of the centrifugal forces of 
localism’.136 Our governmental system gives little opportunity to the Federal Government 
or Parliament to engage in a continuous survey of State legislation covering innumerable 
areas of trade and commerce in order to ensure that manifestations of State protectionism 
are detected and then defeated. Even if the federal authorities had the time and the will to 
do this in relation to the form of State Acts and regulations, they would hardly have the 
ability to examine the application and administration of those laws. Some Acts may 
appear to be innocuous, but may be administered in such a way as to achieve protectionist 
ends. By contrast, the High Court can, in relation to these questions, focus on the 
particular law, its interpretation, its application and its administration.137

11.196 The next question is whether section 92 should be given a wider scope than its 
present construction allows. As mentioned above, two members of the Trade Committee 
preferred the interpretation adopted by many judges in the past, that is as guaranteeing
134 Buck v Bavone (1976) 135 CLR 110, 137. See also the submission of Professor Lowe and Professor Encel: 

Trade Report, 207, 208.
135 SOS (Mowbray) Pty Ltd v Mead(\912) 124 CLR 529, 575.
136 Duckworth v Arkansas 314 US 390, 400 (1941).
137 In Chapter 6 we suggest that the Inter-State Commission might have a role in assisting the High Court in 

cases involving section 92.
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the right of each individual to trade free from legal impediment, whether or not that 
impediment had the purpose or effect of discriminating against interstate trade or gave 
one State an advantage at the expense of other States.

11.197 The reasons of those members are as follows:138
(a) The individual right approach to section 92, by minimising State and federal 

interference with interstate trade, has facilitated the most efficient movement 
and utilisation of the nation’s resources.

(b) The free trade view (combined with the recommended alteration to section 
90) would enable the States to implement a wide range of regressive and 
non-uniform taxes on goods. This would prevent the most efficient 
movement of resources, compete with federal taxation and lead to problems 
of tax avoidance. These taxes could also interfere with federal policies 
relating to imports and exports, bounties and subsidies.

(c) It is desirable that section 92 prevent the Commonwealth from nationalising 
industries. Section 92 should guarantee competitive private enterprise in the 
national market place.

11.198 Our views regarding State taxation of goods are set out in the section of this 
Chapter headed ‘Excise Duties’. As we earlier indicated, the Court has held, since the 
Trade Committee reported, that a State may levy taxes on interstate trade if it does not 
discriminate against that trade so as to protect local industry or commerce.

11.199 Outside the area of taxation, the main argument in favour of the earlier individual 
right interpretation of section 92 is based on the national benefit to be derived from 
relatively unhindered private enterprise. It is argued that the most efficient utilization of 
the nation’s resources is to be gained from competition and the free operation of market 
forces within Australia. An individual right to engage in interstate trade would ensure that 
the Court would examine the necessity of any legal control of the market and also prevent 
the complete obliteration of market forces that results from nationalisation. It has been 
argued, for example, that Australia’s interstate road transport system achieved a high 
degree of efficiency as a result of section 92, as then interpreted, striking down State 
legislation which limited competition.139

11.200 Over the last decade or so, there has been a movement against much of the 
regulation of, and general governmental intervention in, trade, commerce and industry, 
which characterised the general political trend from the beginning of this century, or 
earlier, until recent times. In addition, debate has gone on in Australia and elsewhere 
regarding the sale of government enterprises, and there is no support by any significant 
group for nationalisation. Whereas, forty years ago, there was an attempt to nationalise 
the banks, the banking industry in Australia is, with the support of all major political 
parties, now open to foreign competition. Much argument takes place as to the value of 
agricultural marketing schemes that have been a feature of Australia for about sixty years. 
Generally, the costs and benefits of governmental regulation of private enterprise have, in 
modern times, been the subject of greater scrutiny by economists and by governments 
than has hitherto been the case. The intense examination of all these issues has, in part, 
resulted from Australia’s present economic problems.

11.201 For us, however, the issue is not simply whether Australia would benefit from 
pursuit of a policy of minimally regulated market forces. In the area of international 
trade, for example, the question whether Australia should follow a policy of free trade or
138 Trade Report, 214-6.
139 G de Q Walker, Casenote, (1980) 54 Australian Law Journal, 356, 358.
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protection and, if the latter, what degree of protection, is left by the Constitution to be 
determined by the Federal Government and Parliament. No one has submitted that the 
one or other policy should be entrenched. The policy is determined not by the 
Constitution nor by the High Court, but by the usual processes of group pressure and 
advocacy, and ultimately by the judgment of the electorate. The issue, therefore, is 
whether the goal of a private enterprise system should be made immune from these 
political pressures and democratic judgment. Should it be for the courts to determine the 
extent to which the control of interstate commerce should be permitted, having regard to 
other social interests? In other words, is a laissez-faire society one of those long-term 
objects regarded as of such national value that the Constitution should make it free from 
political and democratic interference? Is this policy of the same order as those rights and 
freedoms we have discussed in Chapter 9 and the anti-protectionist policy embodied in 
the present construction of section 92?

11.202 The difference is that, whatever the state of current opinion, our history shows no 
long-term community commitment to minimally regulated private enterprise. Indeed, for 
most of our federal history, economic individualism and collectivism have been regarded 
as the features which distinguished the major political parties. Whether this will continue 
is difficult to say. What is clear, however, is that the issue of government control as against 
free market forces has been part of continuous political debate. It has also been subject to 
the swings of the political pendulum. Whether social democratic or economic liberal 
solutions are best for the community, clearly belongs, we believe, to the sphere of political 
action, rather than constitutional solutions.

11.203 Attempts in the past to treat laissez-faire in interstate trade as the object of section 
92 have resulted in differences of opinion among the judges which seemed at times to be 
based on little more than personal predilection. This is inevitable when the issue is 
whether the justification for restricting the individual trader is based on the broad 
criterion of ‘regulation’. Assuming that economic liberalism would lead to greater 
community wealth and other benefits, the question still would remain whether some of 
those benefits should be sacrificed for other social goals. This is, in our view, pre
eminently a matter for political judgment and, perhaps, legislative experimentation.

11.204 The rights and freedoms we recommend in Chapter 9, would, of course, also be 
subject to judicial balancing and adjustment of other social needs, having regard to (and 
even in the absence of) our suggested provision that they be ‘subject only to such 
reasonable limits prescribed by law as can be demonstrably justified in a free and 
democratic society.’ It is also true that, in a case of any particular law that appeared to 
infringe those freedoms, there could be political dispute as to its desirability. We have, 
however, endeavoured to identify those rights and freedoms which are fundamental to a 
democratic society and the rule of law, as it has become to be understood in Australia, 
and which we believe encapsulate the values held by the bulk of the community. 
Whatever political arguments could arise regarding any particular law or any individual 
case, the rights referred to are not, as general principles, part of the cut and thrust of 
partisan politics. Those in Australia who oppose the entrenchment of these matters in the 
Constitution do not do so because they reject them as standards to be generally followed, 
but rely on other grounds, which we discuss in Chapter 9.140
140 This does not mean that the fundamental rights we recommend are irrelevant to any law regulating 

industry or commerce. It is not difficult to imagine, for example, freedom of thought and expression being 
threatened by laws regulating the business of newspaper production or broadcasting.
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11.205 In Cole v Whitfield the High Court seemed to indicate that the freedom of 
interstate ‘intercourse’ in section 92 was an individual right which would, therefore, 
receive a different interpretation from that which they applied to the freedom of trade and 
commerce.

11.206 We also mention that the submissions or arguments that have been made in 
favour of an individual right approach to section 92, would be confined to interstate 
trade. In the absence of State or federal protectionist policies, we see no reason why 
interstate trade should be singled out for special treatment. Whatever arguments there 
might be for entrenching an economic laissez-faire system in the Constitution, there could 
be no rational ground for distinguishing interstate and intrastate trade on that basis. This 
can be done only by resort to arguments that in fact concern the doctrine of free trade and 
the prevention of protectionism.

11.207 As we agree, therefore, with the interpretation of section 92 followed by the High 
Court in Cole v Whitfield we do not recommend any alteration to that provision which 
would change its operation. We do, however, recommend the omission of the second 
paragraph, which has become obsolete.

REGIONAL PREFERENCE

Recommendation

11.208 We recommend:
(i) that section 99 be altered by adding at the end ‘unless the Inter-State 

Commission has adjudged that the preference is in the national interest’;
(ii) that section 51 (ii.) be altered by adding at the end ‘unless the Inter-State 

Commission has adjudged that the discrimination is in the national 
interest’; and

(iii) that section 51(iii.) be altered by adding at the end ‘unless the Inter-State 
Commission has adjudged that the particular bounty is in the national 
interest’.

11.209 The object of the amendments is to allow the Commonwealth to use its trade and 
commerce, taxation and bounties powers for regional development and preference where 
the Inter-State Commission considers it desirable in Australia’s interests.

Current position

11.210 Sections 99 and 51 (i.), (ii-), (iii-) and 100 are in the following terms:
99. The Commonwealth shall not, by any law or regulation of trade, commerce, or revenue, 
give preference to one State or any part thereof over another State or any part thereof. 51
51. The Parliament shall, subject to this Constitution, have power to make laws for the 
peace, order, and good government of the Commonwealth with respect to :-
(i.) Trade and commerce with other countries, and among the States:
(ii.) Taxation; but so as not to discriminate between States or parts of States:
(iii.) Bounties on the production or export of goods, but so that such bounties shall be 

uniform throughout the Commonwealth:. . .
100. The Commonwealth shall not, by any law or regulation of trade or commerce, abridge 
the right of a State or of the residents therein to the reasonable use of the waters of rivers for 
conservation or irrigation.
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11.211 Interpretation of the relationship of sections 99 and 51(i.) and (ii.): The High Court 
has decided that:

(a) so much of section 99 as refers to ‘any law ... of... revenue’ extends to laws 
made under the taxation power in section 51 (ii.);

(b) the reference in section 99 to ‘any law of trade’ or ‘commerce’ extends to 
laws made under section 51 (i.); and

(c) the group comprising sections 98 to 102 ‘shall be read as applying only to 
laws which can be made under the power conferred upon the 
Commonwealth Parliament by section 51 (i).’141

11.212 The question whether section 99 applied to a law supportable under the trade and 
commerce power and independently under some other power, such as, external affairs, 
was left open.142 143

11.213 In the Tasmanian Dam Case,'Ai Justice Mason said that the prohibitions in 
section 99 extended to laws made under the taxation power as well as to laws under the 
trade and commerce power. He added that, in the context of sections 98, 99, 101 and 102, 
the concept of laws with respect to trade and commerce signified laws made, or perhaps 
capable of being made, under sections 51 (i.) and 98. His conclusion was that the 
expression ‘law or regulation of trade and commerce’ in sections 99 and 100 ‘confines the 
prohibition to laws made, or capable of being made, under sections 51(i.) and 98’. It may 
be his concluding reference to laws capable of being made under sections 51 (i.) and 98 
was intended as a possible view only. The Justice’s discussion144 of Morgan v 
Commonwealth suggests this.

11.214 Justice Murphy and Justice Brennan shared Justice Mason’s view of section 
100,145 but neither discussed whether laws capable of being made under sections 51 (i.) and 
98 fell within section 100. Justice Deane thought no provision of the impugned legislation 
was a law or regulation of trade or commerce falling within those words in sections 99, 
100 or 102.146

11.215 What then is the conclusion? It is that laws made, or perhaps capable of being 
made, under section 5(i.) or (ii.) which give preference to one State or any part over 
another State or any part thereof are invalidated by section 99. Laws which may be made 
Dnly under other legislative powers are not affected by the section, even if they give a 
preference.

11.216 What is meant by giving preference over a State or part thereof? In Elliott v 
Commonwealth,147 the majority of the High Court thought a preference was invalidated by 
section 99 only if given to localities which are taken as States or parts of States as such148 
Dr are selected by virtue of their character as parts of a State.149 150 This had been the view of 
Isaacs J speaking of the prohibition of discrimination in section 51 (ii.) in The King v 
Barger150 and by the majority of the Court in Cameron v Deputy Federal Commissioner of 
Taxation.151
141 Morgan v Common wealth (1947) 74 CLR 421, 452, 455, 458-9.
142 id, 455,458.
143 Commonwealth v Tasmania (1983) 158 CLR 1, 154-5.
144 id, 152.
145 id, 182, 248-9.
146 id, 251.
147 (1936) 54 CLR 657.
148 id, 675.
149 Commissioner of Taxation v Clyne (Clyne’s Case) (1958) 100 CLR 246, 266.
150 (1908) 6 CLR 41.
151 (1923) 32 CLR 68.
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11.217 In Clyne’s Case, Dixon CJ, Williams, Kitto and Taylor JJ were unable to 
appreciate the distinction between the selection of an area in fact forming part of a State 
for the bestowal of a preference upon the area and the selection of the same area for the 
same purpose ‘as part of a State’.152 Resolution of that difference of opinion was 
unnecessary for disposition of Clyne’s Case.'53 Which opinion is correct must, we think, 
be now considered as undecided and as open to doubt.

11.218 For there to be a preference within section 99 what is given by the law must be 
commercial or related to commercial dealings.154 A law which imposes a taxation burden 
upon a person because of some connection with a State or part of a State which does not 
fall on others not having that connection is discriminatory within section 51 (ii.)-155

Previous proposal for reform

11.219 Royal Commission on the Constitution. The 1929 Royal Commission 
recommended:

that to section 99, which provides that the Commonwealth shall not, by any law or 
regulation of trade, commerce, or revenue, give preference to any State or any part thereof 
over another State or any part thereof, the words be added “except upon the 
recommendation of the Inter-State Commission”.

11.220 The Royal Commission thought that, while the section appears to have been 
introduced to protect States with relatively small populations, it would advantage smaller 
States if the Commonwealth had power to legislate so as to relieve them from the 
consequences of federal policy.156

Advisory Committee’s recommendation

11.221 The Trade Committee recommended:
(a) that section 51 (ii.) be amended by deleting the words ‘but so as not to 

discriminate between States or parts of States’;
(b) that section 51 (iii.) be amended by deleting the words ‘but so that such 

bounties shall be uniform throughout the Commonwealth’; and
(c) that section 99 be repealed.157

11.222 It was of the view158 that, should its proposed new section 51 (i A.) be accepted, the 
Commonwealth would have sufficient power to protect the national economy from State 
laws and practices inimical to the national interest and that there should be no extension 
of existing constitutional provisions that directly prevent the States from giving assistance 
to local interests. It thought that in the national interest the Commonwealth should have 
power to develop a particular region159 since the States in terms of economic development 
might be far from equal and the existing provisions160 161 can easily be circumvented. It 
referred to section 96 and the decisions of the High Court and Privy Council in Deputy 
Federal Commissioner of Taxation (NSW) v WR Moran Pty Ltd.'b1
152 (1958) 100 CLR 246, 266.
153 ibid.
154 Elliott v Commonwealth (1936) 54 CLR 657, 669-671, 679-680, 683.
155 Conroy v Carter {1968) 118 CLR 90, 103.
156 1929 Report, 265.
157 Trade Report, 204.
158 id, 202.
159 id, 203.
160 sections 99, 51 (i.) and 51 (ii.).
161 (1939) 61 CLR 735 and (1940) 63 CLR 338 (PC).
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11.223 The Committee had before it evidence of a former Premier of Tasmania 
favouring its approach.162

Reasons for recommendation

11.224 We agree with the Trade Committee that the Commonwealth may circumvent 
section 99. It may do so by appropriations under section 81 or by grants made pursuant to 
section 96 to States which the Commonwealth wishes to prefer for economic or other 
reasons. It may also do so by laws not capable of being made pursuant to section 51 (i.) or 
(ii.). And there may arise circumstances where a trade or a rural or other industry peculiar 
to a State needs special monetary or taxation benefits. We think that abolition of section 
99 and the words qualifying the taxing and bounties powers would not conduce to the 
harmony of the federation. For such a step could give rise to fears among the States of 
preferential treatment of one or more States for party political or other motives not 
springing from advancement of the national interest. Were the inhibitions imposed on the 
Commonwealth removable after debate by all interested parties before an impartial 
tribunal, such difficulties would be avoided and the desired end achieved. Since section 
101 commits to the Inter-State Commission the execution and maintenance within the 
Commonwealth of the provisions of the Constitution relating to trade and commerce and 
of all laws made thereunder, and envisages it as being granted powers of adjudication by 
the Parliament, we thought, with the 1929 Royal Commission, that the Constitution 
pointed to it as the appropriate recommending body.

FEDERAL AND STATE TAXING POWERS

Federal taxation power

Recommendation

11.225 We have recommended an alteration to section 51 (ii.) relating to the power of the 
Parliament to discriminate between States or parts of States.163 We do not recommend any 
other alteration to that paragraph.

Current position

11.226 The Federal Parliament has power to levy any kind of taxation, provided that it 
does not discriminate between States or parts of States (section 51 (ii.)), give a preference 
to one State or any part thereof over another State or any part thereof (section 99), or tax 
the property belonging to a State (section 114).

11.227 A tax has been defined as ‘a compulsory exaction of money by a public authority 
for public purposes, enforceable by law, and ... not a payment for services rendered’.164 
The liability must be imposed by reference to criteria which are sufficiently general.165 It 
would appear, therefore, that a levy imposed simply upon a named person or company 
would not amount to taxation. The Parliament has plenary power to determine the 
criterion of liability, but it must be left to a court finally to determine whether a particular 
person is liable under the law for the tax.166
162 Trade Report, 195.
163 Under the heading “Regional Preference’, para 11.208.
164 Matthews v Chicory Marketing Board (Viet) (1938) 60 CLR 263, 276, quoted in Browns Transport Pty Ltd v 

Kropp (1958) 100 CLR 117, 129.
165 MacCormick v Federal Commissioner of Taxation (1984) 52 ALR 53; Deputy Commissioner of Taxation v 

Truhold Benefit Pty Ltd (1985) 59 ALR 431.
166 ibid.
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11.228 If a levy comes otherwise within the definition of ‘taxation’, it will be valid, even 
though its purpose is the indirect control of behaviour, rather than the collection of 
revenue.167

11.229 Federal power in relation to State taxation. It was assumed from the beginning of 
Federation that the Commonwealth could not, under section 51(ii.), control or regulate 
taxation levied under State law or exempt persons from the payment of State taxation. 
‘Taxation’ in section 51 (ii.) was declared to be ‘federal taxation for federal purposes.’168 In 
The State of Victoria v Commonwealth (Second Uniform Tax Case/69 a provision in a 
federal Act that a taxpayer should not pay State income tax in any tax year until federal 
tax had been paid was held invalid as not being incidental to the taxation power. Dixon 
CJ said:170

[T]he power to make laws with respect to taxation has never been, and, consistently with the 
federal character of the Constitution could not be, construed as a power over the whole 
subject of taxation throughout Australia, whatever parliament or other authority imposed 
taxation.

On this view, any valid federal law to exempt persons from State taxation must relate only 
to a specific subject of federal legislative power, other than section 51(ii.).

11.230 In recent years, some doubt has been thrown on this interpretation. Justice 
Murphy said that section 51 (ii.) extended to all taxation in Australia, and that laws made 
under it could exclude States from particular tax fields.171 He expressly disagreed with the 
earlier decisions.

11.231 Chief Justice Gibbs suggested that, even if the levying of excise duties had not 
been made exclusive to the Commonwealth, the Parliament could have legislated so as to 
cause the invalidation of a State excise duty which counteracted the effect of a federal 
tariff. But he did not specify section 51 (ii.) as the power under which this result could be 
achieved.172 Justice Mason said that ‘It is possible that by an exercise of the taxation 
power the Commonwealth could effectively prevent the States from imposing excise 
duties. A law enacted under s. 51 (ii.) providing that no excise duties should be payable on 
designated goods would, by virtue of s. 109, prevail over any inconsistent State law.’173

Previous proposal for reform

11.232 Australian Constitutional Convention. The Fiscal Powers Sub-Committee of the 
Australian Constitutional Convention, in 1984, discussed the scope of the taxation power 
in relation to State taxation and, in particular, the views referred to above. Tne Sub
Committee considered that these dicta might never be accepted by a majority of the High 
Court. They recommended, nevertheless, that section 51 (ii.) be altered to insert the words 
‘by the Commonwealth’ after ‘taxation’ in that paragraph, in order to put the matter 
beyond doubt.174 This recommendation was adopted by the Brisbane (1985) session of the 
Australian Constitutional Convention.175
167 Fairfax v Federal Commissioner of Taxation (1965) 114 CLR 1.
168 The Municipal Council of Sydney v Commonwealth (1904) 1 CLR 208, 232.
169(1957) 99 CLR 575.
170 id, 614.
171 Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 599, 637.
172 id, 617.
173 id, 631.
174 Fiscal Powers Sub-Committee Report to Standing Committee (1984) 35-7, ACC Proc, Brisbane, 1985, vol

II.
175 ACC Proc, Brisbane 1985, vol I, 419.
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Issue

1 1.233 The issue is whether section 51 (ii.) should be amended to ensure that it does not 
extend to the subject of State taxation.

Reasons for recommendation

11.234 We are of the view that no alteration of section 51 (ii.) is necessary for the purpose 
of ensuring that the subject matter of that paragraph does not extend to State taxation. 
Our reasons are:

(a) The dicta of Gibbs CJ and Mason J were peripheral to the reasoning in the 
case. Neither judge referred to pre-existing authority or presented argument 
in rejection of the reasoning on which that authority was based.

(b) The implied principle that the Commonwealth cannot prevent a State from 
existing or functioning as a State would create difficulties for any 
construction of section 51 (ii.) which authorised the Parliament to deprive 
the States of all areas of taxation.

(c) If ‘Taxation’ in section 51 (ii.) included State taxation it could involve what 
the Sub-Committee referred to as a ‘ludicrous result’, namely, the authority 
of the Commonwealth to impose State taxation.

1 1.235 In our view, section 51 (ii.) will not be interpreted so as to include within its 
subject matter State taxation.

Taxation of government property

Recommendation

11.236 We recommend that no alteration be made to section 114 of the Constitution. 

Current position

11.237 Section 114 of the Constitution provides:
A State shall not, without the consent of the Parliament of the Commonwealth, raise or
maintain any naval or military force, or impose any tax on property of any kind belonging
to the Commonwealth, nor shall the Commonwealth impose any tax on property of any
kind belonging to a State.

11.238 Section 114 has been held inapplicable in the following circumstances:
(a) a State stamp duty imposed on a receipt given by a federal officer for his 

salary;176
(b) customs duty imposed on goods imported by the State Government;177
(c) a federal land tax imposed upon leasehold of Crown land;178
(d) federal payroll tax imposed in respect of wages paid by a State to its 

employees;179 and
(e) fringe benefits tax imposed on a State in respect of benefits supplied to 

employees in the form of property made available to the employees.180
176 D'Emden v Pedder( 1904) 1 CLR 91.
177 Attorney-General of NSW v Collector of Customs for MS'N'T 1908) 5 CLR 818.
178 Attorney-General for Qld v Attorney-General for the Cth (1915) 20 CLR 148.
179 Victoria v Commonwealth (Payroll Tax Case) (1971) 122 CLR 353.
180 State of Queensland v Commonwealth {1986) 69 ALR 207.
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Previous proposal for reform

11.239 Australian Constitutional Convention. The Fiscal Powers Sub-Committee of the 
Australian Constitutional Convention recommended that section 114 be altered to omit 
the reference to taxation of property, that is by deleting all words after ‘military force’.181 
This recommendation was adopted by the Brisbane (1985) session of the Australian 
Constitutional Convention.182

11.240 The Sub-Committee acknowledged that few objections had been raised to the 
operation of section 114. Neither the Commonwealth nor the States had expressed 
concern about it. The Sub-Committee’s recommendation was made in the light of more 
general recommendations made elsewhere in their Report, based on the principle that, 
prima facie, all governments should be subject to the general law.

Reasons for recommendation

11.241 In Chapter 2 we have examined the general issue of the immunity of the States 
from the federal law and of the immunity of the Commonwealth from State law. We 
recommended no alteration to the existing position. So far as we are aware, the immunity 
of State property from federal taxation has not resulted in the frustration of federal 
policy. The Commonwealth has not suggested that it has. So far as federal property is 
concerned, it is doubtful whether the removal of the immunity in section 114 would 
achieve the result of making such property generally liable to State taxation, having 
regard to the doctrine of implied immunity of the Commonwealth from State law applied 
by the High Court. The Commonwealth could, in any case, legislate to confer on itself the 
same immunity as is granted by section 114. The States, however, could not do so having 
regard to section 109. In the absence of any concern in this area by the Governments 
involved, we consider that no alteration to the Constitution should be made.

State excise duties 

Recommendations

11.242 We recommend that the States be empowered to levy excise duties, by omitting the 
words ‘and of excise’ from section 90 of the Constitution.

1 1.243 Alternatively, we recommend that the States be empowered to levy an excise duty 
with the consent of both Houses of the Parliament of the Commonwealth. This may be 
achieved by an alteration of section 91 of the Constitution.

11.244 Independent of these alternatives, we recommend that the second paragraph of 
section 90 be omitted as it is now outmoded.

Current position

11.245 The first paragraph of section 90 of the Constitution provides:

On the imposition of uniform duties of customs the power of the Parliament to impose 
duties of customs and of excise, and to grant bounties on the production or export of goods, 
shall become exclusive.

181 Fiscal Powers Sub-Committee Report to Standing Committee (1984) 62, ACC Proc, Brisbane 1985, vol 11.
182 ACC Proc, Brisbane 1985, vol I, 421.
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11.246 It is not clear from the Convention Debates what was the object of the Framers in 
preventing the States in levying excise duties.183 Its inclusion with duties of customs and 
bounties on production and exports seems to indicate concern with preventing 
impairment of federal tariff policies. A Federal Government could have a protectionist 
customs tariff negated or impaired by a State tax on locally produced goods. Similarly, a 
federal policy of free trade would be defeated by a State bounty on production or 
exports.184

11.247 Some judges, however, have construed section 90 as having broader objects, 
including giving ‘the Parliament a real control of the taxation of commodities’,185 and ‘the 
control of the national economy as a unity which knows no State boundaries, by a 
legislature without direct legislative power over that economy as such.’186 Others, 
despairing of discovering any precise object, have urged that tests formulated in earlier 
cases should be closely followed, without regard to social or economic effects.187

11.248 The result of numerous cases decided by closely divided courts has been to 
produce much uncertainty as to the power of the States to levy taxation effecting 
commodities. Some propositions, however, may, for the present, be accepted. The States 
may not levy an ordinary sales tax, purchase tax or tax on the production of goods when 
the rate of tax is related to the quantity or value of the goods. Taxes connected with 
production which, on the face of the legislation, are not related to quantity or value of the 
goods produced can be excise duties in some circumstances.188

11.249 The States may levy a fee for a licence or franchise to carry on the business of 
selling goods where the fee is calculated in relation to the quantity or value of goods sold, 
or purchased for purposes of sale, during a period preceding that of the licence. Such a 
fee, however, will not be valid if it is related to the value or quantity of goods produced or 
sold during the period of the licence.189

11.250 In the case of a licence for the right to produce goods, any fee related to the 
quantity or value of goods produced is an excise duty whether the period chosen is before 
or after the grant of the licence.190 A State fee imposed on producers of a product to 
provide for the expenses for administration of a statutory marketing scheme may be an 
excise duty and, therefore, invalid.191

11.251 The issues that arise in relation to section 90 are concerned with (a) its meaning 
and object, (b) its effect on the States and, in particular, on their ability to exercise their 
constitutional functions, and (c) the protection the section gives to federal policies 
relating to national economic management by fiscal means:.

183 M Coper, ‘The High Court and Section 90 of the Constitution’ (1976) 7 Federal Law Review 1,21-6.
184 Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 599, 616 (Gibbs CJ). The test adopted by Murphy J 

conformed, by and large, to this object. He was of the opinion that an excise duty was one imposed on or 
by reference to production within the State. A State sales tax imposed without reference to the place of 
production was, therefore, not an excise duty (HC Sleigh Ltd v South Australia (1977) 136 CLR 475; Logan 
Downs Pty Ltd v Queensland (1977) 137 CLR 59).

185 Parton v Milk Board (Viet) (1949) 80 CLR 229, 260 (Dixon J).
186 Western Australia v Chamberlain Industries Ptv Ltd( 1970) 121 CLR 1, 17 (Barwick CJ).
187 HC Sleigh Ltd v South Australia (1977) 136 CLR 475, 497 (Stephen J).
188 Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 599, 616 (Gibbs CJ).
189 Dennis Hotels Pty Ltd v Victoria (I960) 104 CLR 529; Dickenson’s Arcade Pty Ltd v Tasmania (1974) 130 

CLR 177.
190 Gosford Meats Pty Ltd v State of New South Wales (1985) 57 ALR 417.
191 Matthews v Chicory Marketing Board (Viet) (1938) 60 CLR 263; Parton v Milk Board (Viet) (1949) 80 CLR 

229; Logan Downs Pty Ltd v Federal Commissioner of Taxation (1965) 112 CLR 177.
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(a) The judicial decisions have produced much uncertainty about what 
constitutes an excise duty. Also, taken together, those decisions do not 
indicate any clear purpose in depriving the States of the power.192 For 
example, in the area of licence fees, High Court decisions enable the States 
to levy by indirect and circuitous means what to the average person is a sales 
tax, while denying the States the direct power to levy a sales tax. Much 
therefore depends on legislative devices and drafting, without regard to 
social or economic objects or effects.
Another area in which the States may achieve indirectly what they may not 
do directly relates to agricultural marketing schemes. As indicated above, 
section 90 prevents, in many situations, a State from financing the 
administration of a scheme by levying a fee on producers of the product. On 
the other hand, if a State acquires title to the produce, it may validly deduct 
from the proceeds of the sale of the product the cost of administration 
before paying the balance of the proceeds of sale to the producers.

(b) Nevertheless there are many types of taxes that are denied to the States by 
section 90. Licence fees based on past sales or wholesale purchases have 
been used to obtain revenue from those in the business of selling tobacco, 
liquor and petrol, but, for practical reasons, it is not possible to use that 
device for the purpose of achieving the same effect as a general sales tax or 
value added tax.

r

This has raised the question whether the States have sufficient taxing powers 
to carry out their functions, and also the issue of what is called ‘fiscal vertical 
imbalance’. The Constitution does not limit the type of taxes which may be 
imposed by the Commonwealth. Customs and excise duties are the only 
taxes which the States are forbidden to impose.
As a practical matter, however, the States were, in 1942, deprived of the 
ability to levy income tax. They have not levied any general income tax since 
then. The Commonwealth became the sole income tax raising authority as a 
result of the ‘uniform tax scheme’. This was achieved by the Commonwealth 
imposing a high rate of income tax, which left little or no room for the States 
to levy a similar tax.193
The States were reimbursed for this loss of income tax revenue by the grant 
of money from the Commonwealth, under section 96 of the Constitution. 
The latter section empowers the Commonwealth to make financial grants to 
the States on such terms and conditions as the Parliament thinks fit. Section 
96 will be discussed later in this Chapter. This situation has continued to the 
present day for reasons that are largely political.194
The absence of a State income tax, combined with the lack of power to levy 
various forms of indirect tax under section 90, has led to the result that the 
Commonwealth raises far more than is required for its own purposes, while 
the States raise far less than they need. It is this situation that constitutes ‘the 
fiscal vertical imbalance’. The difference is met by the Commonwealth 
making grants to the States under section 96. Most of the funds received by

192 Trade Report, 152.
193 The uniform tax scheme was upheld in South Australia v Commonwealth (1942) 65 CLR 373 and The State 

of Victoria v Commonwealth (1957) 99 CLR 575.
194 Under the Income Tax (Arrangements with the States) Act 1978 (Cth) a State which meets the requirements 

of the Act, including the adoption of the bases of assessment for federal income tax, can impose an income 
tax surcharge (or grant a rebate) which will be collected or administered by the Commonwealth. No State 
has availed itself of this opportunity.
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the States are granted without conditions and become part of the general 
revenue of each State. Other grants are made on condition that they are used 
for specified purposes and are known as ‘special purpose grants’.

While a situation of fiscal vertical imbalance and federal grants to States 
exists in most federal countries, the degree of imbalance is far greater in 
Australia than in any other country. While the States, the Northern Territory 
and Local Government are responsible for about 50% of Australian 
Government expenditure, they raise little more than 20% of total revenue. 
Over the last 60 years payments by the Commonwealth to the States have 
constituted between 52% and 67% of total Budget outlays. The estimate for 
1986-7 was 52.7% of State Budget expenditure.195

It has also been argued that the denial of State power to impose taxation on 
goods has resulted in the States imposing other taxes that are regressive, 
inefficient and complex.

(c) The main arguments against giving the States the power to levy excise duties 
concern (a) the role of the Commonwealth and its control and management 
of the economy, (b) the effect of State excise taxes in impairing the free flow 
of commerce throughout Australia and (c) the impairment of federal tariff 
policy, as explained above.

Submissions

11.252 The major submissions in relation to section 90 are reviewed in the Trade 
Report.196 They covered three main areas:

(a) the inefficiency which follows from the imposition by States of numerous 
different types of tax;

(b) the question of whether imposition by States of excise would have an 
adverse impact on effective national economic management; and

(c) the uncertainty faced by commodity marketing boards as to whether or not 
their levies offend section 90.

11.253 As to the first point, Professor BML Crommelin197 expressed the opinion that 
States’ revenue raising would be more efficient if they could impose duties of excise. He 
also emphasised the importance of freedom of choice for Governments with respect to the 
type of tax they will impose.

11.254 Dr JP Nieuwenhaysen,198 speaking as former chairman of a committee of inquiry 
into revenue-raising in Victoria, submitted that the types of taxes to which State 
Governments are forced to have recourse ‘have very little justification, as far as public 
finance theory is concerned . . .’. He further submitted that those taxes, for example stamp 
duty, are inequitable and regressive, and that it would be far more administratively 
efficient to run one State Tax Office, rather than a separate office for each type of tax. This 
would be possible if States were permitted to levy duties of excise.
195 C Walsh, The distribution of taxing powers between levels of government’ in G Brennan (ed) 

Constitutional Reform and Fiscal Federalism, Centre for Research on Federal Financial Relations, ANU 
(1987) 4, 24, 28.

196 Trade Report, 153-9.
197 S3785, 26 November 1986.
198 S3635, 24 November 1986.
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1 1.255 Dr CA Saunders199 referred to the ‘fuel franchise fee’, a fairly typical device used 
by States to circumvent section 90, as not ‘a very easily understood and efficient sort of 
tax’ — the implication being that it would be more efficient if its constitutional validity 
were undoubted.

1 1.256 Former Tasmanian Premier NCL Batt200 submitted that the several present State 
taxes are ‘terribly expensive to collect’ and that sales tax has the advantage of being an 
‘identifiable revenue-raising item.’

11.257 On the subject of the relation between section 90 and national economic 
management, Dr PJ Moy201 explained that there is a trade-off. On the one hand, there is 
the dispute-settling mechanism whereby powers are handed to the Commonwealth with 
respect to subject matters where there is a potential for inter-governmental co-ordination 
problems. On the other hand, there are the benefits of federation — that is, 
decentralisation and the retention of decision-making powers at a lower level and 
therefore closer to the people. Dr Moy made it clear that he saw the latter as sufficiently 
desirable to override the former. Thus any adverse effect on national economic 
management would be compensated for by political considerations.

11.258 Dr Nieuwenhaysen202 asserted that if the States could levy duties of excise (and 
hence have only the one type of tax), this would facilitate national economic 
management, as this single tax would be more easily monitored by the Federal 
Government. He also argued that excise duties would tend to become uniform throughout 
the States because of competition between the States.

11.259 Dr NR Norman203 was of the opinion that the use of excise duties to ‘fine-tune’ 
the economy is uninteresting in the present day, the theory on which it is based being 
discredited.

11.260 The Queensland Government,204 however, would take issue with many of these 
points. Contrary to Dr Nieuwenhaysen’s assertion, it submitted that State-imposed ‘final 
consumption taxes’ would lead to a greater fiscal imbalance between the States. Also, far 
from accepting the assertions of Professor Crommelin, Dr Nieuwenhaysen and Mr Batt 
that a single tax-base for the States would be more efficient and hence more economical, it 
would argue that a final consumption tax would result in less revenue-raising capacity for 
Queensland. It therefore opposed the Committee’s recommendation.

11.261 The problems which section 90 raises for commodity marketing boards were 
canvassed in a number of submissions.205 These argued that the most reasonable and 
equitable way for such boards to raise revenue is on a fee-per-unit basis, rather than on a 
fee-per-farm basis. Such a fee, however, runs the risk of a costly High Court challenge, 
with a subsequent diversion of resources from the services which the boards are set up to 
provide. It was submitted, therefore, that the Constitution should exempt from the 
operation of section 90 such levies as are imposed for the purpose of defraying the costs 
incurred by marketing boards in the course of carrying out their normal functions.

199 S3766, 29 October November 1986.
200 S3526, 14 October 1986.
201 S3727, 10 November 1986.
202 S3635, 24 November 1986.
203 S3688, 2 December 1986.
204S3674, 31 March 1988.
205 CB McIntosh S3734, 5 December 1986; PJ Conalty, Queensland Commercial Fishermen’s Organisation 

S3738, 8 December 1986; Council for Agriculture S893, 4 December 1987.
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Previous proposals for reform

11.262 Royal Commission on the Constitution. The Royal Commission on the 
Constitution, in 1929, recommended that the States be given concurrent power to impose 
excise duties on goods not the subject of customs duties.206

11.263 Australian Constitutional Convention. The Brisbane (1985) session of the Australian 
Constitutional Convention resolved as follows:

(i) That the State tax base be extended by enabling the States to impose duties of excise;

(ii) that the change be effected by removing the words ‘and of excise’ from section 90 of 
the Constitution; and

(iii) that if the interchange of powers proposal is implemented in the near future, the 
power to impose excise duties be designated as a matter on which the States may 
legislate until a more permanent change is achieved.207

Advisory Committee’s recommendation

11.264 The majority of the Advisory Committee on Trade and National Economic 
Management recommended that section 90 of the Constitution be altered to allow the 
States to impose ‘final consumption taxes’. The Report did not define the nature of those 
taxes.

11.265 In High Court cases relating to section 90 a ‘consumption tax’ is taken to mean 
one levied on the act of consuming. Such a tax is not an excise duty, provided that no 
opportunity is given to pay the tax at the time of purchase.208 In economics literature, 
however, it refers to a tax which, it is expected, will be passed on to the ultimate consumer, 
even though it is legally imposed on a producer or seller. We take the phrase ‘final 
consumption tax’ in the Advisory Committee’s Report to mean a tax of what is expected 
to be the final transaction, namely, the retail sale. The majority of the Committee made it 
clear that they were not recommending a State power to tax production. Associate 
Professor Coper went further and suggested that the States should be given full power to 
levy any excise duties. Hon Dr Rex Patterson and Mr Mark Burrows dissented. They 
favoured no change to section 90.

Reasons for recommendation

11.266 Whatever view is taken of the countervailing interests of State fiscal needs and 
federal economic management, we consider that the operation of section 90 is 
unsatisfactory. There is, as mentioned above, a considerable amount of uncertainty in the 
interpretation of the provision, and this uncertainty has increased as the result of recent 
decisions. The States cannot be expected to plan their Budgets if important taxes remain 
subject to constitutional doubt. Also, as explained above, in respect of fees to carry on a 
business, the judicial decisions have forced the States to impose taxes by technical and 
devious means. The distinctions drawn in this area have no social or economic 
justification. If, as a matter of policy, it is thought that the States should not impose a sales 
tax on, say, cigarettes, they should not be permitted to achieve what, to the average 
purchaser, amounts to the same thing by imposing a licence fee related to past sales or 
purchases.209 We consider, therefore, that section 90 should not remain unchanged.
206 1929 Report, 259-60.
207 ACC Proc, Brisbane 1985, vol I, 418.
208 Dickenson’s Arcade Pty Ltd v Tasmania (1974) 130 CLR 177.
209 Trade Report, 159.

825



11.267 Policy question. That still leaves open the question of policy. The present situation 
in which the States are not responsible for the raising of most of the funds they spend has 
an obvious serious effect on the accountability and responsibility of those Governments. 
Expenditure decisions cannot in those circumstances take full account of the tax cost of 
the decisions. So, not only does a high fiscal imbalance impair the functioning of the State 
as an independent unit of the federation, it tends to sap at least some of the duties of 
responsibility and sound decision-making that are the concomitants of governmental 
power. This in turn severs the link between policy making and electoral control.

1 1.268 The omission of the prohibition of State excise duties from section 90 would not 
in itself do away with fiscal imbalance. The issue is, therefore, purely one of degree. What 
is clear is that the imbalance in Australia, compared with other federal countries, is of a 
very high degree.210 The preponderance of expert views is that, in the absence of a broad 
indirect tax power, the States have resorted to numerous other taxes which are regarded as 
less economically desirable, or the effect of which is difficult to monitor.

11.269 We emphasise that it is no part of our function to express a view as to whether 
indirect taxes are socially desirable. The issue is simply whether the States should be able 
to embark on such a taxation policy if they consider it to be justified. Similarly, it has been 
suggested by some that the States have not fully exploited revenue-raising activities in 
other areas such as taxation of services. What we are concerned with, however, is 
extending the potential tax base of the States, so that they can determine, after such expert 
advice as they receive, the most suitable taxation policy. This in turn increases the 
opportunity for individuals, groups and the electorate at large to urge particular policies 
relating to State taxation.

11.270 State power to levy excise. We believe that the above considerations produce a 
strong prima facie case for giving the States power to levy excise duties. This brings us to 
the consideration of the effect of such change on federal responsibility for national 
economic management, and on the free flow of goods among the States. The dissenting 
members of the Advisory Committee were concerned with both these matters. Their 
arguments against any change to section 90 are as follows:

(a) State taxes would affect the level of costs of producing and marketing goods, 
and so affect the value of imports and exports. Also, some goods taxed will 
be the same as those that have incurred customs duties, and this could upset 
federal tariff policy. The States could also tax selected goods from abroad 
and so protect their industries from competition.

(b) Differing State tax rates can interfere with the flow of goods. This could lead 
to a wasteful use of resources and influence resource allocation.

(c) Even if State taxation power in this regard is limited to ‘a final consumption 
tax’, the ‘consumption’ could include the use of materials for production in 
mining, agriculture and manufacture.

(d) A general State sales tax may hit particular industries that the 
Commonwealth may wish not to see burdened. It should not have to ‘hope 
to pass’ legislation to exempt those industries.

The view of the minority is summed up in the following passage:
In times of depression, recession, high inflation, national emergency and indeed, in all 
times, taxation policy is always of great significance in the economic control of the 
economy. It must be the Commonwealth’s prime responsibility to effectively control the 
economy and to implement those tax policies which will influence the level of consumer

210 Trade Report, 160.
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demand to the degree desired by the national government to fit the economic circumstances 
at any point of time. To do this efficiently, the Commonwealth should have control over 
taxation policies as they relate to goods produced and sold throughout the nation including 
those goods which are the subject of international trade.211

11.271 It is undoubtedly the case that the existence of any State taxes affecting industry 
or commerce may make the task of the Commonwealth somewhat more difficult in its 
efforts to deal with such matters as the consumer price index, the balance of payments, the 
encouragement of exports and import replacements and so on. There is, we believe, no 
one today who would suggest that these matters are not among the principal 
responsibilities of the Commonwealth. As the Advisory Committee said,212 the issue is not 
whether these taxes are capable of affecting national economic planning, but whether the 
risks are so great that, despite the factors in favour of increasing State taxation powers to 
which we have referred, there should be a constitutional prohibition. The argument might 
be strong if the Commonwealth lacked the ability to take counteracting measures.

11.272 The Advisory Committee considered that the Commonwealth probably had 
power to legislate to exempt persons from payment of State excise duties under present 
constitutional powers or under new powers that it had recommended. Its report added 
that if the Committee was wrong, the Commission might wish to consider a specific power 
‘to override State tax laws’.

11.273 As we have said earlier in this section, we are of the view that section 51(ii.) — the 
taxation power — does not include within its subject matter State taxation. In our view, 
however, applying the principles that have been consistently recognised by the High 
Court over a number of decades, the Federal Parliament has the power to protect any 
activity that is within a subject of federal power from a direct burden. This would, in our 
view, include State taxation of that subject matter.213

11.274 The Parliament, therefore, could, for example, exempt persons from the payment 
of State excise duties imposed on interstate or overseas trade or the trade of trading 
corporations. It is likely that the concept of interstate or overseas trade includes the first 
sale within a State after importation into that State from another State or another 
country.214 Existing powers of the Commonwealth, therefore, probably extend to 
exempting persons from the payment of State excise duties in many, but not in all, 
circumstances.

11.275 Excise and federal financial controls. We have considered whether the omission of 
excise duties from section 90 should be coupled with a recommendation that the 
Parliament should have express legislative power to exempt persons from the payment of 
State excise duties. We have decided against such a recommendation. We believe that the 
Commonwealth has sufficient overall power in respect to borrowing, taxation and other 
financial matters to ensure that State revenue laws do not impede federal policy. Despite 
imposition of excise duties by the States, the Commonwealth would (unless there is 
political agreement to the contrary) remain the major tax gatherer. The States will still be 
the recipients of large federal grants. These facts, together with its powers over banking 
and overseas trade and financial transactions, will ensure its power to control State 
borrowings and to influence State Budgets. All this results in a degree of actual power 
that, in our view, makes unnecessary any express legal power (other than that which 
already exists) to override State excise duties.
211 id, 165.
212 id, 161.
213 Australian Coastal Shipping Commission v O'Reilly (1962) 107 CLR 46, 61-9 (Menzies J).
214 Australian Coarse Grains Pool v Barley Marketing Board (Qld) (1985) 59 ALR 641, 656 (Mason J).
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11.276 Whether the dominating position of the Commonwealth will remain, or whether, 
as many suggest, there should be a new fiscal agreement among the Commonwealth and 
the States altering the present position, is a matter of policy for the Commonwealth, 
having regard to its responsibilities. That, however, is irrelevant for present purposes, 
except that State power to levy excise duties will be a factor the Commonwealth will have 
to take into account in considering the terms of any such agreement.

11.277 If a State attempted, as the dissenting members of the Advisory Committee 
suggest, to single out goods from overseas for taxation, there is no doubt that the Federal 
Parliament would have power to legislate to prevent the tax operating. Indeed it may be 
that such a tax would be invalid as constituting a customs duty, because the importation 
of goods would be a criterion of liability for imposition of the tax.

11.278 So far as interstate trade is concerned, it is clear that any attempt by a State to 
discriminate against the goods of another State or goods intended for other States would 
be invalid under section 92.215

11.279 Differing State taxes would, as the dissenting members indicate, have an effect on 
the national common market and could, no doubt, be a factor in resource allocation. 
Having regard to the likelihood of tax competition among the States it is in our view likely 
that the differences in levels of rates of taxation would not be great and would tend 
toward, if they did not achieve, uniformity. Most of the expert witnesses who made 
submissions to the Advisory Committee on this matter did not think that variation of tax 
rates would be a serious problem.

11.280 In any case it is important to note that different laws on a multitude of topics and 
varying State forms of assistance to industry are permitted under the Constitution as it 
presently exists. Many of these laws and types of assistance inevitably affect the national 
market and resource allocation. As explained in Chapter 2, one cannot have a federal 
system and insulate the policies of each of the central and State Governments from being 
affected by the actions of the other Government. What the States do must have some 
influence or effect on matters of federal responsibility and vice versa. The limited 
protection of section 90 gives to federal economic policies was emphasised by Gibbs CJ in 
the following terms:

On any possible view of its effect, s. 90 itself confers on the Parliament only a very limited 
power to control the economy. There are many taxes which have a tendency to enter into 
the price of commodities but which are not excises, and which are accordingly within the 
power of the States to impose. Payroll tax is an obvious example. There are many other 
legislative measures which a State can take either to discourage or to encourage production 
and manufacture. On the one hand it can fix quotas on production or manufacture, or 
indeed forbid production or manufacture altogether; on the other hand, it can, for example, 
favour producers and manufacturers by reducing their taxes and the charges made to them 
for power and freight, and by building ports and railways for their use and providing them 
with other assistance. Thus s. 90 does not go very far towards giving the Commonwealth 
exclusive control of or influence over the production or manufacture of goods.216

11.281 To forbid the States to take any action which might affect the national economy in 
a manner inconsistent with federal policy would, taken to its logical conclusion, deny any 
power to the States. The issue is one of degree and balance. In our view, the balance, in 
policy terms, leans in favour of the States having power to levy excise duties.
215 See under the heading ‘Freedom of Interstate Trade’, para 11.159-11.175.
216 Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 599, 617 (Gibbs CJ).
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11.282 Final consumption taxes. The majority of the Advisory Committee recommended 
that State power to impose excise duties should be limited to ‘final consumption taxes’ 
which, as we have indicated, we take to mean taxes on retail sales. It seems to be generally 
accepted that from the points of view of equity, the functioning of the national market 
and problems of tax avoidance, the most desirable State taxes on goods would be a 
general tax on final sales.217 We do not recommend limiting State power in this respect. 
Our reasons are, first, that having regard to the history of judicial interpretation of section 
90 any attempt to limit the State power in this way would, as Associate Professor Coper 
pointed out,218 produce similar differences of opinion among the High Court as to the 
purpose and scope of the provision as has been manifest for the past 80 years in the 
interpretation of the present provision. Secondly, for the reasons given above at para 
11.273-11.274, we believe that the Commonwealth has sufficient constitutional power in 
relation to many types of taxes, and in other cases sufficient political and economic 
power, to deal with any difficulties that might arise.

1 1.283 Alternative recommendation. If our major recommendation in relation to excise 
duties is not accepted, we would, as an alternative, recommend that the States should be 
permitted to levy such excise duties as are approved by resolution of both Houses of the 
Federal Parliament. This can be achieved by an appropriate alteration to section 91 under 
which the States may grant, with the consent of both Houses of the Parliament of the 
Commonwealth expressed by resolution, any aid to or bounty on the production or 
export of goods.219

11.284 Outmoded second paragraph of section 90. The second paragraph of section 90 
provides:

On the imposition of uniform duties of customs all laws of the several States imposing 
duties of customs or of excise, or offering bounties on the production or export of goods, 
shall cease to have effect, but any grant of or agreement for any such bounty lawfully made 
by or under the authority of the Government of any State shall be taken to be good if made 
before the thirtieth day of June, one thousand eight hundred and ninety-eight, and not 
otherwise.

1 1.285 Independent of our previous recommendations, we recommend that this 
provision be omitted as it is now outmoded.

Inter-governmental financial relations 

Recommendation

11.286 We recommend that there be no alteration to the Constitution to provide 
machinery for discussion and decision-making in relation to federal-State financial 
relations.

Issues and submissions

11.287 We have, under the heading ‘Excise duties’, discussed the most important 
characteristic of inter-governmental relations in Australia, namely, the present high 
imbalance between the revenue-raising capacities of the Commonwealth and the States. 
Our recommendation relating to section 90 would, if adopted, do something to alleviate 
the imbalance, but would not end it.
217 Economic Budget and Review Committee, 15th Report to the Victorian Parliament, (1986) 49.
218 Trade Report, 165.
219 See also our recommendations relating to the inter-change of powers in Chapter 10 (para 10.564-10.587.)
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11.288 Many submissions were critical of the present financial relations between the 
Commonwealth and the States.220 Many aspects of this area have been the subject of close 
study by the Centre for Federal Financial Relations at the Australian National 
University. Some of the extensive literature produced by the Centre is referred to by the 
Advisory Committee.221 This topic has also been the subject of a report by a Committee to 
the Victorian Parliament222 and by the Fiscal Powers Sub-Committee of the Australian 
Constitutional Convention.223

11.289 The Fiscal Powers Sub-Committee referred to an ‘underlying malaise [which] can 
be remedied only by a comprehensive and fundamental overhaul of the federal fiscal 
system’.224 225 Some of the particular matters giving rise to this view were:

(a) the lack of any agreed bases for the distribution of taxation revenue;
(b) the inter-relationship between the distribution of taxing powers, borrowing 

powers and the system for redistribution of general revenue funds;
(c) the ad hoc and uncoordinated manner by which grants to the States for 

specific purposes are determined and allocated among the States;
(d) the absence of a ‘genuinely deliberative forum’ to discuss and decide in a 

cooperative manner governmental fiscal problems; and
(e) the effect of the present system on the accountability and responsibility of 

State governments.

11.290 The Premiers’ Conference and the Loan Council have certainly not proved to be 
suitable forums for the purpose of evolving a fiscal agreement, assuming its attainment is 
possible. The Fiscal Powers Sub-Committee recommended:

That investigation of a restructured federal financial system be commenced as soon as 
practicable, with a view to providing new arrangements for taxation, revenue transfers, 
fiscal equalisation and borrowing which are appropriate to a modern federal system, and to 
establishing structures which will facilitate co-operation between governments and co
ordination of fiscal policies while preserving as far as possible the responsibility and 
accountability of the governments involved.223

11.291 An article by Professor Russell Mathews in 1983, proposing a ‘Commonwealth- 
State financial contract’ has received much notice, and appears to have influenced the 
views of the Fiscal Powers Sub-Committee.226 Professor Mathews advocated the 
establishment of machinery in which the Commonwealth and the States collectively could 
combine in making fiscal policy decisions and be collectively responsible for those 
decisions to the people of Australia. Within the limits laid down by those basic policies, 
there would be room for individual government policies. He referred to examples of such 
cooperation in the Federal Republic of Germany.227

11.292 None of the above proposals for a Federal Fiscal Council or similar body 
necessarily involved any alteration to the Constitution, apart from removing or 
modifying the exclusion of the States from the field of excise duties.

220 Trade Report, 178-83.
221 id, 185-6.
222 Economic and Budget Review Committee, Fifteenth Report to the Parliament of Victoria, Inquiry into 

Aspects of State-Federal Financial Relations (1986).
223 Fiscal Powers Sub-Committee Report to Standing Committee (1984), ACC Proc, Brisbane 1985, vol II.
224 id, 45.
225 id, 46.
226 J Aldred and J Wilkes, A Fractured Federation?(1983) 37-62.
227 id, 61-2.
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1 1.293 Dr Cheryl Saunders suggested, however, that the Constitution should be altered 
both to provide pressure for a Federal-State agreement and to ensure the binding force of 
any decisions taken. She suggested that section 96 of the Constitution be repealed and a 
Federal Fiscal Council be recognised and given powers by the Constitution. The 
agreement, subject to ratification by the Parliaments, would have constitutional force, 
similar to that given to the financial agreement by section 105A. She considered that the 
Constitution could also provide a formula for allocation of receipts of specified taxes in 
the event of no agreement being reached. Section 94 (surplus revenue) and section 105 A 
would be repealed, as redundant. Dr Saunders was also of the opinion that the non
discrimination and preference provisions in sections 51 (ii.) and 99 might need 
amending.228

Reasons for recommendation

11.294 It will be apparent that the issue of the allocation of revenue among the 
Commonwealth and the States is one on which economic, legal and political experts and 
expert bodies have laboured long and hard. It is also a problem that can only be resolved 
by political means. There seems little will on the part of the Commonwealth or the States 
to bring about an overall agreement to establish appropriate machinery to that end. As the 
root cause of this is political, we do not see how any constitutional alteration can assist. It 
is important to note that, constitutionally, the States have plenary power to levy any kind 
of taxation with the exception of customs and excise duties. If our recommendation for 
the alteration of section 90 is adopted, only customs duties will be denied to the States. 
Formal provision for constitutional recognition and enforcement of an inter
governmental agreement will not bring about such an agreement. It should be noted that 
when section 105A was enacted and approved at a referendum, the financial agreement 
had already been concluded. The position might be different if there were signs of a desire 
for a fiscal agreement by the Commonwealth or by concerted action of the States. If there 
is any evidence of such a desire, it is too feeble at this stage to warrant recommending a 
constitutional alteration.

11.295 We discuss section 96 later in this Chapter. Section 96 is of course central to 
existing financial arrangements. Its repeal could be contemplated only if new 
arrangements were to be put in place.

APPROPRIATION OF REVENUE

Recommendation

11.296 We recommend
(i) that section 81 be amended to allow the appropriation of the Consolidated 

Revenue Fund for any purpose that the Parliament thinks fit; and
(ii) that the second paragraph of section 83 be omitted.

Current position

11.297 Section 81 and the first paragraph of section 83, respectively, provide:
81. All revenues or moneys raised or received by the Executive Government of the 
Commonwealth shall form one Consolidated Revenue Fund, to be appropriated for the 
purposes of the Commonwealth in the manner and subject to the charges and liabilities 
imposed by this Constitution.

228 See C Saunders, ‘Commonwealth Power over Grants’ in G Brennan (ed), Constitutional Reform and Fiscal 
Federalism (1987) 35-49.
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83. No money shall be drawn from the Treasury of the Commonwealth except under 
appropriation made by law.

11.298 The meaning of the expression in section 81 ‘for the purposes of the 
Commonwealth’ has occasioned considerable conflict of judicial opinion. The object of 
our recommendation is the removal of the uncertainties caused by that conflict and to 
bring clarity and certainty to the appropriation power.

11.299 It is now settled:
(a) that section 81 defines the scope and extent of the power to appropriate the 

Consolidated Revenue Fund;229
(b) that section 83 gives expression to the established principle that no money 

can be taken out of the Consolidated Revenue Fund excepting under a 
distinct authorisation from Parliament itself;230 and

(c) that, as a result, a law is validly made pursuant to section 83 if the 
appropriation made by it is authorised by section 81.

11.300 Some members of the High Court have thought that ‘for the purposes of the 
Commonwealth’ in section 81 meant such purposes as Parliament may determine.231 
Others have taken the view that the purposes of the Commonwealth comprise its purposes 
as the central or national government including its legislative, executive and judicial 
functions.232 In the Pharmaceutical Benefits Case, Dixon J thought that section 81 had 
little or nothing to do with the validity of an appropriation for which section 83 required 
a valid law and that, in deciding what appropriation laws might validly be made, it was 
necessary to remember what position a national government occupies, to take no narrow 
view, but that the basal consideration would be found in the distribution of powers and 
functions between the Commonwealth and the States.233 This Delphic counsel appealed to 
Barwick CJ and Gibbs J in the AAP Case, at least in part.234

Issue

11.301 The issue is whether the scope of the appropriation power should be clarified and 
rendered certain by providing that the Parliament may appropriate the Consolidated 
Revenue Fund for any purpose it may think fit.

Previous proposal for reform

11.302 Joint Committee on Constitutional Review. The Committee recommended that 
Parliament should have legislative power in respect of‘scientific and industrial research’. 
This was done to remove any doubt concerning the ability of the Commonwealth to 
appropriate funds for CSIRO.235
229 Attorney-General (Viet) v Commonwealth (Pharmaceutical Benefits Case)( 1945) 71 CLR 237, 271 (Dixon J), 

252-4 (Latham CJ) 265 (Starke J), 273 (McTiernan J), 281-2 (Williams J); Australian Woollen Mills Ply Ltd 
v Commonwealth (1954) 92 CLR 424, 454; Victoria v Commonwealth and Hayden (AAP Case) (1975) 134 
CLR 338, 360 (Barwick CJ), 392 (Mason J), 410-1 (Jacobs J).

230 Auckland Harbour Board v The King[\92A] AC 318, 326 (Viscount Haldane); AAP Case, id, 392 (Mason J).
231 Pharmaceutical Benefits Case( 1945) 71 CLR 237, 256 (Latham CJ) 273 (McTiernan J); AAP Case, Victoria 

v Commonwealth and Hayden (1975) 134 CLR 338, 369 (McTiernan J), 396 (Mason J), 417 (Murphy J).
232 Pharmaceutical Benefits Case (1945) 71 CLR 237, 266 (Starke J), 282 (Williams J); AAP Case, Victorian v 

Commonwealth and Hayden (1975) 134 CLR 338, 412 (Jacobs J, who also thought that an appropriation 
Act could not be challenged, being a matter internal to the Commonwealth: id, 410).

233 (1945) 71 CLR 237, 271-2.
234 (1975) 134 CLR 338, 353, 375.
235 1959 Report, 71-3.
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Advisory Committees' recommendations

1 1.303 Trade and National Economic Management Committee. The Trade Committee 
recommended that section 81 be amended by deleting the words ‘the purposes of the 
Commonwealth’ and substituting ‘any purpose that the Parliament thinks fit’.236 237 The 
Committee considered section 81 and the division of judicial opinion in AAP Case and 
the Pharmaceutical Benefits Case,111 on the scope of the implied nationhood power and 
the remarks of Justice Mason on the adverse consequences of a narrow view of the 
appropriations power. The Committee thought the Commonwealth should have authority 
to appropriate funds for matters of overriding national concern. It believed the 
Commonwealth already had power to ensure that appropriated funds were used only for 
the purpose of the appropriation.238

11.304 Executive Government Committee. The Executive Committee also noted the 
division of judicial opinion on whether ‘purposes of the Commonwealth’ in section 81 are 
confined to purposes which are the subject matter of federal legislative power or whether 
the Parliament is empowered to appropriate funds for any purpose it wishes, subject to 
express and implied constitutional prohibitions. In the Committee’s opinion, ‘the 
practical considerations favouring the wider view .. . are compelling’.239

1 1.305 Accordingly, the Committee recommended that section 81 be amended to 
provide that, ‘subject to the Constitution, Commonwealth funds can be appropriated “for 
such purposes as the Parliament sees fit’”.240

Submissions

11.306 The Queensland Government opposed alteration of section 81 in the way 
recommended by the two Advisory Committees.241 Although the scope of section 81 and 
its relationship with other sections of the Constitution remains uncertain, The Queensland 
Government argued that ‘a proper reading of section 81 would lead a person to the view 
that the Founding Fathers intended it to have a limited scope’.242 It endorsed the 
interpretation of the section that ‘the power of appropriation is not general and unlimited 
but may be exercised only for purposes which can in law properly be described as 
“purposes of the Commonwealth” — purposes which the Commonwealth can lawfully put 
into effect in the exercise of the powers and functions conferred upon it by the 
Constitution..’243

11.307 The Queensland Government did not suggest that the Commonwealth’s 
appropriations powers be limited to those expressly enumerated in sections 51 and 52.244 
It was concerned, however, that the establishment of an unlimited power to appropriate 
and disburse federal funds would signify a vital shift in the balance of power by relieving 
the Commonwealth of the necessity to involve the States in non-regulatory programs.
236 Trade Report, 173.
237 id, 168-9.
238 id, 172-3.
239 Executive Report, 53 quoting from the judgment in AAP Case, (1975) 134 CLR 338, 394 (Mason J), 418 

(Murphy J).
240 id, 54.
241 S3290, 4 February 1987; S3674, 31 March 1988.
242 S3290, 4 February 1987.
243 ibid, quoting AAP Case, (1975) 134 CLR 338, 373-4 (Gibbs J).
244 It endorsed the interpretation of Starke J in the Pharmaceutical Benefits Case (1945) 71 CLR 237, 266.

833



11.308 The Queensland Government emphasised that, even if section 81 was amended in 
the manner suggested by the Advisory Committees, the section would not provide a basis 
for the Commonwealth to intervene directly and enact laws which exceed its 
constitutional power.

11.309 An expanded operation of section 81 would, in its submission, enable the 
Commonwealth to by-pass the States and directly appropriate money for a plethora of 
organisations, agencies and persons, which, prima facie, engage in activities of no 
concern to the Commonwealth. It would give legitimacy to the Commonwealth by
passing section 96 grants and intervening directly in all manner of community activities.

11.310 The Queensland Government expressed concern that ‘an attempt to further widen 
the ambit of section 81 at this juncture would be disastrous for the proper functioning of 
a healthy and co operative federal polity’. Rather than expand section 81, it suggested that 
consideration should be given to clarifying the section to ‘ensure that in the future any 
Commonwealth Government does not misuse this power and limits itself to purposes 
“found within the four corners of the Constitution’”.

Reasons for recommendation

11.311 Appropriations are a well established and vital feature of the financial operations 
of government. If a sum appropriated is not applied to its proper purpose or is paid 
without parliamentary authority, it may be recovered or, if spent, traced into that which it 
bought. To leave the necessarily wide statements of purpose in appropriation Acts open 
to challenge could bring the operations of government to a halt. Again, to treat the 
purposes stated in appropriation Acts (when often the details of expenditure have not 
been worked out) as supportable only if answering some one or more of the legislative 
powers of the Commonwealth would leave the courts with a difficult, if not impossible, 
task. How would the not fully articulated purpose be proved? What evidence would be 
admissible? What material supplementary to the Act could be considered by the Court?

11.312 Further, the Parliament has for many years made appropriations to persons or 
bodies for purposes having little or any apparent connection with the powers or functions 
of the Commonwealth. If, as some of the Justices have said, the extent of the 
appropriation power is to be measured by that of the legislative power, many of such 
payments have been illegally made and likely to be so made in the future.

11.313 Considerations such as these require, in our view, that the present uncertainty be 
dispelled and the section amended as we have recommended.

11.314 We would add that the effect of an appropriation is financial, not regulative, and 
neither betters nor worsens transactions in which the Executive engages within its 
constitutional domain, except that the declared willingness of the Parliament that public 
moneys should be applied, and funds appropriated, for the purpose is a legal condition of 
the transaction.245

11.315 Adoption of our recommendation is unlikely to have any major consequences for 
the distribution of powers between the Commonwealth and the States.

11.316 Second paragraph of section 83. The second paragraph of section 83, being 
transitional, is clearly expended and we recommend that it should be omitted. 
 
245 Commonwealth v Colonial Ammunition Co Ltd {1924) 34 CLR 198, 224-226; AAP Case, (1975) 134 CLR 

338, 392-3.
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FINANCIAL ASSISTANCE TO THE STATES

Recommendation

11.317 We recommend that:
(a) the words ‘During a period of ten years after the establishment of the 

Commonwealth and thereafter until the Parliament otherwise provides,’ be 
omitted from section 96; and

(b) no other alteration be made to that section.

11.318 Section 96 as altered would provide:
The Parliament may grant financial assistance to any State on such terms and conditions as 
the Parliament thinks fit.

Current position

11.319 Section 96 is as follows:
During a period of ten years after the establishment of the Commonwealth and thereafter 
until the Parliament otherwise provides, the Parliament may grant financial assistance to 
any State on such terms and conditions as the Parliament thinks fit.

Section 88 provides that uniform duties of customs and excise shall be imposed within 
two years from the establishment of the Commonwealth which duties are, by section 90, 
upon their imposition to be exclusive to the Commonwealth. Section 87 provided 
originally, that of the net revenue of the Commonwealth from duties of customs and 
excise, not more than one fourth should be applied annually by the Commonwealth 
towards its revenue and that the remainder, should in accordance with this Constitution 
be paid to the several States or applied towards the payment of interest on debts of the 
several States taken over by the Commonwealth. At the Premiers’ Conference of 1899, 
section 96 was inserted and the words ‘During a period of ten years after the 
establishment of the Commonwealth and thereafter until the Parliament otherwise 
provides’ were added to section 87. Chief Justice Dixon pointed out that the fact that 
section 96 came out of the Premiers’ Conference, when the opening words of section 87 
were inserted, may explain why the same opening words were adopted for section 96 as in 
the Braddon clause (section 87) concerning the duration of the power, ‘although in a 
context where they seem to have no purpose or effect that is intelligible, or at all events 
credible.’246

11.320 In our view the opening words in section 96 serve no purpose as it is unlikely that 
the Parliament would attempt to terminate its power to grant financial assistance 
(assuming such to be the result of the opening words).

11.321 A number of propositions on the meaning of section 96 are now settled:
(a) The section does not empower the Parliament to compel a State to accept a 

grant.247
(b) Should a State accept a grant of financial assistance, it must abide by the 

terms and conditions on which the grant was made, subject only to what 
appears in (c) below.248

246 The State of Victoria v Commonwealth (Second Uniform Tax Case) (1957) 99 CLR 575, 603.
247 id, 605, 610 (Dixon CJ), 655 (Fullagar J), 658 (Kitto J).
248 South Australia v Commonwealth (First Uniform Tax Case) (1942) 65 CLR 373; Victoria v Commonwealth 

(1926) 38 CLR 399; Second Uniform Tax Case (1951) 99 CLR 575, 606 (Dixon CJ).
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(c) The terms and conditions must be such that the State can lawfully comply 
with them.249 The relevant States Grant Act must not contravene section 116 
or other applicable prohibitions.250

(d) A federal Act granting financial assistance may stipulate the exercise or non
exercise of governmental powers by a State and require the State to conform 
to the wishes of the Commonwealth. Thus, in Victoria v Commonwealth251 
the federal statute set out a plan for the construction of (1) main roads 
opening and developing country; (2) trunk roads between important towns; 
and (3) arterial roads carrying traffic from developmental main, trunk and 
other roads. Very specific provisions were made to subject State actions in 
pursuance of the plan subject to federal control and approval. Payments of 
the federal moneys from a trust account were to be made at such times over 
a period of ten years and in such amounts as the federal Minister decided. 
The legislation was upheld as authorised by section 96, even though about 
three fourths of the total funds were to be contributed by the States and 
although the object of the application of the funds was outside federal 
power.

(e) A grant under section 96 is valid notwithstanding that it is made to avoid the 
prohibitions imposed by sections 99 and 51 (iii).252

(f) The section, despite its introductory words, is a permanent part of the 
Constitution.253

11.322 The Second Uniform Tax Case held invalid a provision of the Income Tax and 
Social Services Contribution Act 1936 which prohibited a taxpayer from paying State 
income tax until he had first paid federal tax or had received a certificate from the federal 
Tax Commissioner notifying him that no federal tax was payable by him254 The Court 
upheld, as it had in the First Uniform Tax Case,255 legislation under section 96 providing 
that in respect of any year during its operation, in respect of which the federal Treasurer 
was satisfied that the State had not imposed a tax upon incomes, there should be payable 
by way of financial assistance to the State an amount which substantially represented the 
annual income expected from that source and a condition that the State should not 
impose a tax upon incomes.

1 1.323 The grants to the States under the State Grants legislation were subject to a 
condition which upon acceptance of the grant bound the State. Thus, while the States 
were legally free to impose a general income tax as a result of the decision, they were free 
to do so only upon a tax base from which federal demands had first been met.

11.324 In 1959 the Grants Act was amended to repeal the condition.

1 1.325 Grants to the States are either general purpose grants or special purpose grants. In 
the latter case, the grant must be expended on the purpose specified in the condition.
249 Second Uniform Tax Case id, 630 (Williams J), 656 (Fullagar J), 642-3 (Webb J).
250 Attorney-General (Viet); Ex rel Black v Commonwealth (DOGS Case) (1981) 146 CLR 559, 576 (Barwick 

CJ), 593 (Gibbs J), 618 (Mason J), 621 (Murphy J), 651 (Wilson J). In the DOGS Case the High court held 
that the grant of financial assistance to the States for aid to government and private schools did not 
constitute 'establishing any religion’ within the meaning of section 116.

251 (1926) 38 CLR 399.
252 WR Moran Pty Ltd v Deputy Federal Commissioner of Taxation (/VS fL) (1940) 63 CLR 338, 349-50; Second 

Uniform Tax Case (1957) 99 CLR 575, 607-611; Grass Tree Poultry Enterprises Pty Ltd v By croft (1969) 119 
CLR 390.

253 Second Uniform Tax Case (1957) 99 CLR 575, 604-5 (Dixon CJ).
254 id, 662.
255 (1942) 65 CLR 399.
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Issues

11.326 The issues are:

(a) should section 96 be omitted; or

(b) should the words ‘on such terms and conditions as the Parliament thinks fit’ 
be deleted?

Submissions

11.327 The Trade Committee heard evidence from Dr C Saunders, Professor M 
Crommelin, Dr A Moy and Professor S Encel directed to section 96 and the desirability of 
its alteration. Dr Saunders was critical of existing duplication and overlap between levels 
of government going to the heart of the use of section 96 and stressed the need for inter
governmental practices to grow up around its use. She thought much could be done by 
inter-governmental agreement to improve the ways in which section 96 is applied. She did 
not think, however, that the section itself should be formally restricted.256 Professor 
Crommelin thought the section was intended to operate only in conjunction with section 
87 during the ‘initial period’ of federation. He regretted the contrary conclusion of Chief 
Justice Dixon. He thought it wrong for one government to prescribe the activities of 
another by attaching conditions to the grant of funds. In his view, section 96 should be 
repealed.257 Dr Moy thought that section 96 encouraged vertical fiscal imbalance and that, 
although there will always be some revenue sharing, a realignment of tax powers was 
desirable as was a much needed reduced use of special purpose grants.258 Professor Encel 
thought section 96 was entirely appropriate and that the section should be strengthened 
by making clearer the kinds of conditions that could be imposed.259

Previous proposal for reform

11.328 Australian Constitutional Convention. At the Brisbane (1985) session, the 
Convention adopted the recommendations of the Fiscal Powers Sub-Committee and 
declared practices to be adopted in relation to section 96. These practices related to the 
attachment of conditions and to administrative procedures.260

Advisory Committee's recommendation

11.329 The Trade Committee was of the view that section 96 is appropriate and that the 
Federal Government should be able to attach such conditions to grants as it thought fit. It 
thought the accountability difficulties mentioned in relation to it were not problems of 
substance. It pointed out that federal grants statutes were open to public scrutiny.261

Reasons for recommendation

11.330 We agree with Dr Saunders that, if section 96 was not in the Constitution, a 
federal power to give financial assistance to the States would be inferred.262 As Mason J 
observed,
256 Trade Report, 183.
257 id, 183-4.
258 id, 184.
259 id, 184-5.
260 ACC Proc, Brisbane 1985, vol 1, 418.
261 Trade Report, 185-187.
262 Trade Report, 183.
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it could scarcely be doubted that in the absence of s. 96 the Parliament would have enjoyed 
the power to make unconditional grants to the States. So much at least would be implied 
from the relationship subsisting between the Commonwealth and the States as constituent 
elements in the federation and the possession by the Commonwealth of its taxation and 
other financial powers.263

Justice Mason had previously written,
the section should in my view be seen as a provision which puts beyond question the power 
of the Parliament to attach conditions to grants made to the States, as to which doubts 
would certainly have existed had explicit provision not been made.264

Justice Gibbs in the same case said of section 96 that its object may have been ‘that the 
Commonwealth should have power to attach terms and conditions to grants which, even 
without the enactment of s. 96, it would have had power to make.’265

11.331 It is obvious enough that, without section 96, the Commonwealth would have had 
power to grant financial assistance to the States. But clearly enough, such a power would 
only have conferred a faculty; it would not have imposed an obligation upon the 
Commonwealth to make grants. And being facultative only, it might be exercised or not 
for no reason, or for any reason. The Commonwealth in pursuit of such a power might 
legitimately have indicated to a State or States that the power would not be exercised 
unless the granted funds were applied by the State to a particular nominated end in a 
particular nominated manner.

11.332 Were section 96 to be repealed, this power would exist and would be exercisable 
in a fashion and for ends, perhaps, less constrained than is the case with an explicit, 
written power. No purpose, therefore, is served by repealing section 96.

11.333 The same is true of an alteration to the section to remove its explicit reference to 
terms and conditions. For in such a case, as we have already mentioned, there being no 
obligation to exercise it, the Commonwealth legitimately might subject the power’s 
exercise to the giving by the State of promises as to the purpose and the manner of 
application of the grant or as to the one or the other. For practical purposes, it makes little 
difference whether the Commonwealth’s wishes be expressed as an expectation or a term 
and condition.

11.334 No purpose, therefore, is served by removing from the section its express 
reference to such terms and conditions as the Commonwealth thinks fit.

11.335 We think further that the federation is best served if the capacity to do an act and 
the capacity to do it conditionally is explicit and thereby, in case of dispute, the more 
readily interpreted by the courts.

11.336 For these reasons, the introductory words to section 96 should be omitted as 
expended and, save for the deletion of those words, section 96 should remain unaltered.

INTER-STATE COMMISSION

Recommendation

11.337 We recommend that:

263 AAP Case (1975) 134 CLR 338, 395.
264 ibid.
265 id, 374.
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(i) if our proposed alteration to section 51 (i.) is approved, the Constitution be 
altered by adding at the end of section 101 ‘and of all laws made under 
section one hundred and twenty-two of this Constitution relating to trade 
and commerce’; or

(ii) if our proposed alteration to section 51 (i.) is not approved, the Constitution 
be altered by adding at the end of section 101 ‘and of all laws made under 
section one hundred and twenty-two of this Constitution relating to trade 
and commerce among the Territories or among the Territories and the 
States’.

This alteration would confer on the Inter-State Commission functions in respect of the 
Territories.

Current position

11.338 Sections 101-104 provide:
101. There shall be an Inter-State Commission, with such powers of adjudication and 
administration as the Parliament deems necessary for the execution and maintenance, 
within the Commonwealth, of the provisions of this Constitution relating to trade and 
commerce, and of all laws made thereunder.
102. The Parliament may by any law with respect to trade or commerce forbid, as to 
railways, any preference or discrimination by any State, or by any authority constituted 
under a State, if such preference or discrimination is undue and unreasonable, or unjust to 
any State; due regard being had to the financial responsibilities incurred by any State in 
connection with the construction and maintenance of its railways. But no preference or 
discrimination shall, within the meaning of this section, be taken to be undue and 
unreasonable, or unjust to any State, unless so adjudged by the Inter-State Commission.
103. The members of the Inter-State Commission —
(i.) Shall be appointed by the Governor-General in Council:
(ii.) Shall hold office for seven years, but may be removed within that time by the 

Governor-General in Council, on an address from both Houses of the Parliament in 
the same session praying for such removal on the ground of proved misbehaviour or 
incapacity:

(iii.) Shall receive such remuneration as the Parliament may fix; but such remuneration 
shall not be diminished during their continuance in office.

104. Nothing in this Constitution shall render unlawful any rate for the carriage of goods 
upon a railway, the property of a State, if the rate is deemed by the Inter-State Commission 
to be necessary for the development of the territory of the State, and if the rate applies 
equally to goods within the State and to goods passing into the State from other States.

11.339 Although section 101 provides that there ‘shall be’ an Inter-State Commission, the 
Commission has existed only for short periods of time since Federation, from 1913-20 
and from 1983-present.

11.340 Under the Inter-State Commission Act 1912 (Cth) the Commission was charged 
with the duty of investigating all matters which, in its opinion, required investigation in 
the public interests affecting (a) the production of and trade in commodities; (b) the 
encouragement, improvement, and extension of Australian industries and manufactures;
(c) markets outside Australia, and the opening up of external trade generally; (d) the effect 
and operation of any Tariff Act or other legislation of the Commonwealth in regard to 
revenue, Australian manufactures, and industry and trade generally; (e) prices of 
commodities; (f) profits of trade and manufacture; (g) wages and social and industrial 
conditions; (h) labour, employment, and unemployment; (i) bounties paid by foreign
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countries to encourage shipping or export trade; (j) population; (k) immigration; and (1) 
other matters referred to the Commission by either House of the Parliament by resolution, 
for investigation.

11.341 The Commission was also empowered to investigate a number of questions 
relating to rivers and it was given other powers and functions.

11.342 The portion of the Act which purported to confer judicial powers on the Inter
State Commission was declared invalid in 1915 by the High Court.266 Chief Justice 
Griffith described the functions of the Commission contemplated by the Constitution as 
‘executive or administrative’, and described the powers of adjudication as ‘such powers of 
determining questions of fact as may be necessary for the performance of its executive or 
administrative functions, that is, such powers of adjudication as are incidental and 
ancillary to those functions.’267

11.343 The Commission continued to deal with matters which it had before it at the time 
of, and prior to, the Court’s decision and to conduct some inquiries. The Commission 
ceased to exist in fact when one Commissioner resigned in 1918 (and was not replaced) 
and the two remaining Commissioners came to the end of their respective terms of 
office.268

11.344 The Commission was not revived until eight years after the Inter-State 
Commission Act 1975, (Cth) was passed by the Parliament. The Bill, which was introduced 
by the Whitlam Government in April 1975, created political controversy. It would have 
given the Commission wide regulatory powers which went beyond investigations and 
recommendations as to transport policy. The proposed powers included the setting of 
rates for interstate transport, the making of orders forbidding discrimination in all 
methods of interstate transport, the issuing of licences to engage in interstate transport 
and the issuing of pricing guidelines for goods carried interstate. Substantial fines were 
prescribed for breaches of orders made by the Inter-State Commission.

11.345 In the Senate debates, the provisions of the Bill were trenchantly criticised, and 
the Bill was passed by the Parliament after seventeen amendments proposed by the 
Senate had been accepted by the Government. It received the Royal Assent on 27 October 
1975. But section 2 provided that the Act should come into operation on a date to be fixed 
by proclamation. The Fraser Government took no action to proclaim the legislation. This 
was done by the Hawke Government on 27 September 1983.

11.346 The Inter-State Commission Act 1975 (Cth) provides that the Minister may direct 
the Commission to investigate matters ‘relating to inter-State transport’,269 including such 
matters as:

(a) whether the terms and conditions on which a service by way of or in relation 
to inter-State transport is provided are reasonable and just and, if not, what 
terms and conditions would be reasonable and just in relation to the 
provision of that service;

(b) whether any preference or advantage in connection with the provision of 
any service by way of or in relation to inter-State transport given to any 
particular person, State, locality or class or kind of transport is undue and 
unreasonable;

266 State of New South Wales v Commonwealth (1915) 20 CLR 54.
267 id, 64.
268 1929 Report, 56.
269 section 9(1).
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(c) whether any discrimination or disadvantage in connexion with the 
provision of any service by way of or in relation to inter-state transport to 
which any particular person, State, locality or class or kind of transport is 
subjected is undue and unreasonable;

(d) whether the doing of an act or thing by a State, or an authority of a State, as 
to any railway, in respect of or so as to affect trade or commerce among the 
States, constitutes a preference or discrimination that is undue and 
unreasonable, or unjust to any State.270

The Commission may recommend a system of freight cost equalisation or subsidy.271 272

11.347 In Riverina Transport Pty Ltd v Victoria272 Latham CJ said the Inter-State 
Commission ‘cannot deal with foreign trade outside the Commonwealth’ because of the 
words ‘within the Commonwealth' in section 101 of the Constitution. Such a limitation 
does not exclude from the potential authority of the Inter-State Commission purely 
intrastate trade that is part of a segmented movement of goods from within Australia to 
an overseas destination.273 But the 1975 Act does not confer authority on the Commission 
to deal with such intrastate movement.

Previous proposals for reform

11.348 Royal Commission on the Constitution. The Royal Commission in 1929 
recommended that the Inter-State Commission be re-constituted.274 It suggested that the 
Inter-State Commission could, for example, provide some supervision over railway 
freights designed to attract goods from their natural geographic or economic outlets, and 
that there was scope to carry out a wide range of inquiries and investigations set out in the 
Inter-State Commission Act 1912.

11.349 It also suggested that additional important duties may be carried out by an Inter
State Commission, including watching the effect of federal laws and administrative 
machinery on the various States and advising whenever applications for grants were 
made by States which were in financial difficulties or adversely affected by federation. The 
same body could inquire into and report on other transactions.275 The Royal Commission 
saw the advantage of having a tribunal

equipped with a knowledge of Australian conditions and of the working of the Federation, 
and the claims of necessitous States would no longer afford an opening to the benevolence 
or the opportunism of political parties.276

11.350 It suggested also that the law could be changed so that grants under section 96 
would not be made unless recommended by the Inter-State Commission.

11.351 Joint Committee on Constitutional Review. The Joint Committee suggested in 1959 
that the Commission be reconstituted as it would be ‘capable of performing many useful 
functions’. It could, for example, ‘engage in expert fact-finding as an aid to the judicial 
process or inquire into the economic effects of legislation on interstate trade and 
commerce’ and ‘would be a most appropriate body to inquire into the effects of restrictive 
trade practices.’277
270 section 9(2).
271 section 10(2).
272 (1937) 57 CLR 327, 351.
273 Pilkington v Frank Hammond Pty Ltd{ 1974) 131 CLR 124.
274 1929 Report, 249.
275 id, 249-50.
276 id, 250.
277 1959 Report, 119, para 868-9.
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11.352 The Joint Committee also proposed an amendment to section 103 to enable the 
Governor-General to appoint Commissioners for terms up to a maximum of seven years, 
instead of fixed terms of seven years, making possible continuity of membership on the 
body.278

Advisory Committee’s recommendations

1 1.353 The Trade Committee was chaired by Mr Justice Everett who was, at that time, 
President of the Inter-State Commission.

11.354 The Committee said that the Inter-State Commission’s powers ‘have been more 
limited than those envisaged by the framers of the Constitution’.279 In the Committee’s 
opinion, however,

the existing constitutional basis for the Inter-State Commission is adequate from the broad 
viewpoint of national economic management. It is understandable that the authority 
conferred on the Inter-State Commission by the Inter-State Commission Act 1975.. . was to 
a substantial degree restricted, but it is for the Federal Parliament to enlarge the scope of the 
Commission’s authority whenever it considers it appropriate to do so. There is already a 
substantial constitutional basis for such enlargement.280

1 1.355 The Trade Committee made the following recommendations.

11.356 First, it considered that the title ‘Inter-State Commission’ was
an obvious description in the 1890s, especially in view of the existence of the Interstate 
Commerce Commission in the United States of America. But the original colonial character 
of the Australian States at the time of federation is now a matter of history and does not 
reflect the national character that the federation has assumed. The retention of the existing 
expression ‘Inter-State’ in the Inter-State Commission’s title is calculated to perpetuate the 
‘interstate’ perception of the Australian nation and as a consequence to inhibit the full 
development of its economic potential.281

If the Inter-State Commission is given expanded authority within the existing 
constitutional provisions, it appears likely that the emphasis will be focussed at least to 
some extent on matters of national concern.282 The Committee recommended the 
alteration of the title to ‘National Commerce Commission’, which would ‘reflect the true 
scope and nature of the body (see s. 101) and remove any inhibiting perceptions of its role 
in the governmental structure of the federation.’283 Further, if, as the Committee 
recommended, the Constitution were amended to include a reference to Territories in 
section 51(i.), the title ‘Inter-State Commission’ would not be appropriate.

11.357 Secondly, the Committee suggested that, while section 102 appears to be 
anachronistic, circumstances could still arise in respect of railways in which the Federal 
Parliament might wish to invoke the legislative power conferred exclusively on it by the 
section. It recommended that section 102 should not be deleted or modified, especially if 
the sections recognising the ‘pivotal nature of railways’284 remain in the Constitution.
278 id, para 870.
279 Trade Report, 218.
280 id, 221.
281 id, 221-2.
282 eg it was publicly announced in December 1986 by the Federal Minister for Transport that the 

Commission had been asked ‘to formulate a long-term integrated industry plan to enable the shore-based 
shipping industry to efficiently meet requirements for the handling, storage and movement of interstate 
and associated cargo through Australian ports’: id, 222.

283 ibid. The change of title would also, the Committee thought, make it logical for the Federal Parliament, if 
and when it though it appropriate to do so, to broaden the definition of‘inter-State transport’ in the 1975 
Act so as to include purely intrastate transport which constitute part of international trade.

284 sections 51(xxxii.), (xxxiii.) and (xxxiv.) and 98 (as to railways).
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11.358 Thirdly, the Committee noted that, because of sections 51 (i.) and 101 of the 
Constitution, the Inter-State Commission cannot lawfully examine matters relating to 
Territory/State trade and commerce. It recommended that section 101 be altered to 
enable the Inter-State Commission to perform its functions in relation to self-governing 
Territories, particularly as activities in the Territories have ‘the capacity to affect the 
national economy and their significance in this respect is likely to increase.’285

11.359 Fourthly, the Committee suggested that section 103 be altered to provide for the 
appointment of‘Acting Commissioners’.286

11.360 Finally, the Committee recommended that section 104 be altered to allow 
appointments to be for ‘a period up to seven years’. Such an alteration would allow for an 
appointment to be made on an ad hoc basis for a much shorter period than seven years, so 
that a particular specialist could more readily be appointed a member for the purposes of 
a particular investigation.287

Submissions

11.361 In a submission to the Trade Committee the Local Government Association of 
New South Wales and the Shires Association of New South Wales submitted:

(a) The existing power of the Commission should be made comprehensive in 
the sense that it should extend to all forms of trade and transport and all 
aids thereto, but should not be made exclusive, nor should the power of 
adjudication extend to coercive or compulsory or punitive powers. That is 
the role of the Courts.

(b) The powers of the Inter-State Commission should not be extended so as to 
prevent local government from developing and maintaining local road 
networks.

(c) The membership of the Inter-State Commission be such as to require that 
local government be represented on it.288

11.362 The Australian Chamber of Manufacturers argued in its submission to the 
Committee that it would be appropriate for the Commission to have an advisory role over 
trade-related matters. The Chamber felt that it could be developed as a part of improved 
mechanism for cooperation and coordination between the different levels of 
government.289

11.363 In relation to the interpretation and application of section 92, Dr C Saunders 
suggested that it may be appropriate for a body such as the Inter-State Commission to 
have some role. But she also noted that if this were thought to be appropriate, it would be 
necessary to review the sections in the Constitution relating to the ISC because they were, 
in her view, relevant to the 1890s but perhaps not to the 1980s.290

11.364 Mr Justice Else-Mitchell suggested that, if the Inter-State Commission is not 
abolished:
285 Trade Report, 222.
286 ibid, see also 219.
287 id, 223.
288 Local Government Association of NSW and Shires Association of NSW S3765, 1 December 1986.
289 Australian Chamber of Manufacturers S2533, 22 December 1986.
290 Quoted in Trade Report, 220.
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(a) section 101 should be amended by omitting all words after ‘Inter-State 
Commission’ and inserting in their place the words ‘with such other powers 
of investigation and inquiry as Parliament deems necessary to ensure the 
maintenance of the fiscal stability of the States and the provisions of this 
Constitution relating to trade, commerce and revenue’; and

(b) sections 102 and 104 should be repealed, or amended to include roads, as 
well as railways.291

11.365 Citizens for Democracy292 suggested that section 103 of the Constitution should 
expressly provide that each State and Territory be represented by one member of the 
Commission and that each member should hold office for the life of the Federal 
Parliament during which the member is appointed. It also submitted that the 
constitutional basis for the Commission be strengthened, for example, by broadening the 
operation of sections 102 and 104 to allow the Inter-State Commission ‘to make 
judgements or rulings on all matters relating to all modes of transport and 
communications whenever State laws or financial arrangements constitute preference or 
discrimination restricting interstate trade and commerce.’ In the submission, such action 
would provide ‘the preparation essential for eventual development of a rationalised and 
re-structured Federal Constitution integrating the three tiers of Australian Government 
.. .’. Citizens for Democracy believes that, during the development of such a system 
‘consideration should be given to the election of ISC Commissioners, either by State 
Parliaments or by the Australian people’.

11.366 Other submissions suggested broadening or strengthening the powers and 
functions of the Inter-State Commission.293

11.367 Two submissions questioned the need for the Inter-State Commission.294

Reasons for recommendation

11.368 We agree with the Trade Committee that the Inter-State Commission’s functions 
should be extended to include Territories. The Northern Territory has been a self- 
governing Territory since 1978 and has an important role in domestic economic activity, 
one which is likely to increase. The current restraints imposed by the combined operation 
of sections 51(i.) and 101 of the Constitution are no longer appropriate to the current and 
likely future conduct of trade and commerce in Australia. As noted above, we have 
recommended alternative alterations according to whether or not our recommendation 
regarding section 51 (i.) is adopted.
291 S85, 23 January 1987. '
292 S1835, 25 May 1987; also S2262, 23 June 1987.
293 I Radbone S2449, 19 August 1987 suggested that the last sentence of section 102 read ‘Power of 

adjudication on such preference or discrimination shall be vested in the Inter-State Commission’ — to 
ensure that Australia would have a Commission ‘along the lines envisaged by those who wrote the 
Constitution, and not just the research body that we now have’. JP McAuley S809, 3 December 1986, 
suggested that there be ‘an obligation on the Inter-State Commission to report annually to the Governor- 
General on the Commission’s considered professional, expert and non-partisan views as to how laws and 
policies may best be executed so as to most successfully achieve basic national economic objectives of full 
employment, avoidance of undue inflation, an appropriate level of foreign exchange rates and reasonable 
standards of social security. This annual report would give the community a yardstick against which actual 
policies and results might be measured. See also AD Story S3160, 13 January 1988.

294 Professor J Goldring S2372, 13 August 1987, said he was not convinced that the Inter-State Commission 
should have constitutional status nor that it is necessary. He suggested that its functions might be better 
performed by one or more ad hoc statutory bodies. See also RJA Weir, Independent Truckers Association 
of Queensland, S3743, 9 December 1986.
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11.369 We also agree with the Advisory Committee that there is no need to omit or alter 
section 102 of the Constitution.

11.370 We do not support the other recommendations made by the Trade Committee.

11.371 First, the name of the Inter-State Commission should remain unchanged. It 
remains an appropriate name and is similar to that of its counterpart under the United 
States Constitution.

11.372 Secondly, we recommend against an alteration to section 104 so that members of 
the Inter-State Commission could be appointed for ‘a period of up to seven years’ (in 
place of the current provision that members ‘shall hold office for seven years’), and 
against an alteration to section 103 to allow for the appointment of ‘Acting 
Commissioners’. In Chapter 6 of this Report, ‘Australian Judicial System’, we have 
recommended constitutional alterations295 which would give the Inter-State Commission 
important additional adjudicative functions with respect to discrimination and 
preference and as an aid to the exercise of judicial functions. The Inter-State Commission 
should be seen as an independent body, the members of which have security of tenure and 
are free from Executive control. It should have the confidence of the States and the 
judiciary.

EXPENDED PROVISIONS

Recommendations

11.373 We recommend that sections 86, 87, 89, 93, 95 of the Constitution be repealed. 
They all deal with transitional arrangements that followed the passing of customs duties 
with the exclusive control of the Commonwealth and are all now expended.

11.374 We also recommend the omission of section 97, which provides:
Until the Parliament otherwise provides, the laws in force in any Colony which has become 
or becomes a State with respect to the receipt of revenue and the expenditure of money on 
account of the Government of the Colony, and the review and audit of such receipt and 
expenditure, shall apply to the receipt of revenue and the expenditure of money on account 
of the Commonwealth in the State in the same manner as if the Commonwealth, or the 
Government or an officer of the Commonwealth, were mentioned whenever the Colony, or 
the Government or an officer of the Colony, is mentioned.

Apart from the first few words, the provision is expended. The power this provision, 
together with- section 51(xxxvi.), appears to give the Parliament is redundant. The 
Commonwealth clearly has power to make laws relating to the auditing of the receipt of 
revenue and the expenditure of money on account of the Commonwealth under 
51(xxxix.) in its relation to section 61.

295 Alterations to sections 51 (ii.) and (iii.), 99 and 101: Chapter 6 paras 6-76-6.94.
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CHAPTER 12

INTERSTATE RIVER MANAGEMENT

Recommendation

12.1 We recommend that no amendment be made to the Constitution at present in 
respect of interstate river management.

Current position

12.2 We considered at length the existing provisions of the Constitution relating to the 
control and management of the waters of rivers flowing through more than one State, in 
order to determine whether, in the light of developments since Federation, any 
amendments were desirable in the interests of Australia as a whole.

12.3 The relevant provisions of the Constitution are section 51(i.), which gives the 
Federal Parliament power to make laws with respect to ‘Trade and commerce with other 
countries, and among the States’, and sections 98 and 100 which provide:

98. The power of the Parliament to make laws with respect to trade and commerce extends 
to navigation and shipping, and to railways the property of any State.
100. The Commonwealth shall not, by any law or regulation of trade or commerce, abridge 
the right of a State or of the residents therein to the reasonable use of the waters of rivers for 
conservation or irrigation.

12.4 In our examination of this question we sought the expert assistance of Professor 
Sandford Clark, Harrison Moore Professor of Law at the University of Melbourne, and 
of the professional bodies and departments already involved with the River Murray 
Commission, who responded through their respective Governments. Professor Clark 
submitted a comprehensive Working Paper entitled ‘Inter-Jurisdictional Water 
Resources’, which was of great value and interest to this Commission.

History

12.5 The management of the various river basins extending beyond the boundaries of 
one State has been a very lively legal and practical issue since well before Federation, in 
this, the driest continent on earth. Discussion of the question occupied a large part of the 
deliberations of the Constitutional Conventions in the 1890s and is reflected in several 
provisions in the ultimate form of the Constitution approved at the Melbourne session of 
the Convention in 1898.

12.6 There are nine such river basins in Australia, but the Murray-Darling system is by 
far the most extensive and economically important. It involves four States and the 
Australian Capital Territory, comprising about one-seventh of the land area of the nation 
and supporting 25% of our cattle and dairy farms, about half our sheep and crop lands, 
and 75% of our irrigated area. Inseparable in hydrological terms are the groundwater 
systems, especially the Great Artesian Basin and the vast groundwater resource which lies 
athwart the Victorian-South Australian border.

12.7 Plainly, the creation of political boundaries which bear no relation to the ‘unity of 
the hydrological cycle’ nor the interdependence of river and groundwater systems, is 
bound to invite problems in planning and managing the water resources within each 
basin.
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12.8 Furthermore, as Professor Clark points out, the water management purposes of the 
various States, for example in the Murray-Darling system, have been dynamic. Their 
emphasis has altered several times in the past 150 years and is still changing.

12.9 The first major concern was the navigability of the system. After Captain Cadell 
pioneered river traffic on the Murray, South Australia developed a large river trade in 
goods transported from Mannum to Adelaide, and consequently had a major interest in 
the building of locks on the system in order to increase the navigable period in each year. 
Next, the building of railways from the capitals in Melbourne and Sydney to the river 
towns caused a major diversion of river trade to the detriment of South Australia. 
Another stage occurred just as the Federation process was getting under way, with the 
irrigation schemes of the Chaffey brothers at Mildura and tentative similar schemes in the 
Riverina area of New South Wales under Samuel McCaughey. Both upstream States 
thereafter became increasingly interested in building storages on the tributaries and 
taking water from the Murray for irrigation purposes.

12.10 Finally, as the water resources of South Australia became inadequate for the 
growing needs of the town water supply to its major urban areas, including Adelaide, the 
State became increasingly dependent on supplies drawn from the Murray at Morgan, and 
vitally interested, not only in the maintenance of adequate flows in the river entering 
South Australia, but also in the water quality. In particular, the problem of rising salinity 
in the system has become a major concern in recent times in all three riverine States.

12.11 Lengthy debates therefore occurred at several sessions of the Constitutional 
Convention before Federation on the problem of reconciling the aims of the upstream 
colonies to develop irrigation and their new railway systems, and the need for South 
Australia to maintain adequate flows for navigability and to protect its river trade. 
Eventually, the combined effect of section 51(i.) and section 98 was thought sufficient to 
reassure South Australia that the new Commonwealth would see to the maintenance of 
navigability and protect the river trade against unfair competition from upstream 
railways. Section 100 was intended to assure New South Wales and Victoria that the 
conservation of water for irrigation would also be protected.

12.12 Professor Clark points out that by 1914, when the River Murray Waters Agreement 
was signed, the navigation versus railways issue was dead. The necessary nexus between 
the trade and commerce power under section 51 (i.) and river management, which might 
have afforded the Commonwealth some regulatory or arbitral role, disappeared with it. 
By then, the primary objective for all three States had become that of ensuring adequate 
water for irrigation during periods of low river flow. For geographical reasons, this 
necessarily involved the building of major water storages in the upstream States, 
primarily the Hume Dam, the building of a number of locks for navigation, and the 
operation of such storages and locks so as to maintain adequate flows for South Australia. 
The River Murray Commission was therefore established for this limited purpose. 
Tributary rivers in the upstream States, however, remained beyond the control of the 
Commission, as did the Murray above Albury, where New South Wales and Victoria 
shared the water equally.

12.13 The aim of all three States and the Commonwealth to conserve and apply all 
available water resources for irrigation purposes (navigation having become entirely 
secondary) was modified substantially from the early 1960s by four contrasting 
developments:
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(a) the diversion of large flows from the Snowy into the Murray-Murrumbidgee 
system under the Federal Snowy Mountains Scheme (founded ‘somewhat 
precariously’ according to Professor Clark on the defence power1 and the 
provision of an electricity supply for the Australian Capital Territory),

(b) the increasing dependence of South Australia on the River Murray for its 
urban water supply,

(c) the increasing danger to various crops from rising salinity in the system, and

(d) the demand for river water for environmental purposes such as wildlife 
habitats and the Barmah Forest.

12.14 Agreements between the parties in 1958 and 1970 on adequate dilution flows have 
emphasised the change in management purposes and practice.

Issues

12.15 The proper management of water quality, especially the salt-load reaching the 
Murray, obviously involves a far larger area, and many wider aspects of land use, than 
those previously under the supervision of the River Murray Commission. The issue which 
we had to consider was whether these more recent developments have made desirable any 
changes in the Constitution to make the management of the basin more effective for all 
concerned.

12.16 We examined the experience in the United States with similar river basins, and the 
federal action which has been made possible there by the interpretation of the United 
States Constitution, especially the commerce power, by the Supreme Court.2 Professor 
Clark points out that the Federal Government dominates water management issues in the 
United States through such agencies as the US Army Corps of Engineers, the Bureau of 
Reclamation, the Department of Agriculture and the Soil Conservation Service. Flood 
protection, watershed improvement, and the generation and sale of hydro-electricity are 
all within power, and the Supreme Court has consistently refused to examine the motives 
of Congress in authorising works ostensibly for navigation.

Previous proposals for reform

12.17 Fortunately, the need for more effective management of the Murray-Darling 
system has been fully recognised by the four affected Governments. They announced on 
27 March 1987, more than a year after we began our work, an agreement to be validated 
by complementary legislation, to establish a new Murray-Darling Basin Commission and 
a supervising Ministerial Council, including not only Ministers responsible for water 
supply but also those responsible for land use and the environment. The powers of the 
Murray-Darling Basin Commission, and the Council, as set out in the River Murray 
Waters Amendment Act 1987, supported by all parties in the Federal Parliament, though 
far broader than those of the old River Murray Commission in respect of land, water and 
environmental matters, are still only advisory in nature, and decisions and directives of 
the Council must be unanimous. Conflicts between the interests of the parties must 
therefore still be resolved by discussion. Nevertheless there is evident a determination to 
tackle the problems of the basin on a comprehensive basis, and to cooperate in improving 
water quality through improved land use.
1 Section 51 (vi.) of the Constitution.
2 Article 1, Section VIII empowers the Congress ‘(3) To regulate commerce ... among the several States’.
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Submissions

12.18 In submissions to us, the Victorian3 and South Australian Governments4 expressed 
their confidence in the success of the new Agreement and their strong view that it should 
be allowed to take its course. The view of the Commonwealth, as expressed in the debates 
in the Federal Parliament on the River Murray Waters Amendment Act 1987, is equally 
firm that the consensual approach should at least be given the opportunity of 
demonstrating its capacity to tackle and solve the complex problems of the area.

12.19 A former Governor of South Australia, Sir Mark Oliphant, submitted that 
‘Australia’s greatest asset, the Darling-Murray river system, is a national asset, and should 
be controlled rigidly by the Commonwealth’.5

Reasons for recommendation

12.20 There is clearly an argument that the consensual nature of the River Murray 
Waters Agreement makes it an inadequate basis for the establishment of a rational 
management plan for the whole region.

12.21 We note that if, at some time in the future, federal power were desirable to resolve 
conflicts over the sharing of groundwater resources between the States, sections 51 (i.) and 
98 would not be applicable.

12.22 Nevertheless, we have reached the conclusion that federal intervention of the type 
and scale prevalent in United States America is not desirable nor necessary in Australia at 
this stage.

12.23 In our view, at least the recent four-Government Agreement, and the validating 
legislation, which took effect from 1 January 1988, should be given adequate opportunity 
to demonstrate that it is able to produce and sustain acceptable management policies for 
the area, so important to the whole economy of Australia.

12.24 We concur in the attitude expressed in submissions by the State Governments, and 
accordingly recommend no amendment to the Constitution at the present time on the 
question of interstate river management.

3 S4217, 2 September 1987.
4 S3205, 4 October 1987.
5 S949, February 1987.
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CHAPTER 13

ALTERING THE CONSTITUTION

INTRODUCTION

Recommendations1

13.1 We recommend as follows:
(i) The Constitution should be altered to allow constitutional referendums to 

be initiated not only by the Federal Parliament, but also by State 
Parliaments. A proposal to alter the Constitution would be required to come 
from the Parliaments of not fewer than half the States. There should be an 
additional requirement that the State Parliaments concerned represent a 
majority of Australians overall. It would be a requirement that the proposed 
alteration be passed in identical terms by the State Parliaments concerned 
within a 12 month period. The proposed alteration would be required to be 
put to referendum not less that two months and not more than six months 
after this requirement was satisfied.

(ii) The Constitution should not be altered to allow for commission or 
convention initiated constitutional referendums.

(iii) The Constitution should not be altered to allow for citizens’ or electors’ 
initiated constitutional referendums, nor to provide for initiation by electors 
of referendums with respect to ordinary legislation.

(iv) The deadlock provision contained in the second paragraph of section 128 
should be altered in a similar way as we have recommended section 57 
should be altered.

(v) Section 128 should be altered to require that ‘the Governor-General in 
Council shall submit’ a proposed law for altering the Constitution to the 
electors where the proposed law has been initiated in accordance with the 
Constitution by:
• the Parliaments of not fewer than half the States or
• either or both Houses of Federal Parliament in accordance with 

section 128.
(vi) Referendums of the people should continue to be the only means of altering 

the Constitution, subject to recommendation (xi) below. The Constitution 
should not be altered to allow for alteration of the Constitution by 
ratification:
• of State Parliaments or
• by special majorities of the Federal Parliament.

(vii) Section 128 should be altered to provide that a proposed law to alter the 
Constitution will be passed if it receives an overall majority of votes in 
favour, and if there is also a majority in favour in not fewer than half the 
States. (At present, a majority in a majority of States is required.)

(viii) Neither the Federal Parliament nor the State Parliaments should be able to 
submit a proposed alteration containing options or alternatives to the 
electors at a referendum. But the two Houses of Federal Parliament could

1 A Bill setting out proposed changes is at Appendix K.
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initiate competing proposed alterations. Furthermore, either House or both 
Houses of the Federal Parliament, on the one hand, and the State 
Parliaments, on the other, could initiate proposed alterations which were at 
variance with one another. If two or more proposed alterations were 
approved by referendum on the same day, the proposed alteration which 
attracted the greater number of votes overall at the referendum would 
prevail, and the other proposed alteration or alterations would, to the extent 
that they were inconsistent, be invalid.2

(ix) The second sentence of the third paragraph of section 128 should be omitted 
as it is expended.

(x) Paragraph five of section 128 should be altered to read:
(7) Notwithstanding anything contained in this section, a proposed law for the 
alteration of this Constitution that —
(a) diminishes the proportionate representation of a State in either House of the 

Parliament;
(b) diminishes the minimum number of representatives of a State in the House 

of Representatives; or
(c) increases, diminishes or otherwise alters the limits of a State,
shall not become law unless a majority of the electors voting in that State have 
approved the proposed law.
(8) Notwithstanding anything contained in this section, a proposed law for the 
alteration of this Constitution that provides for the alteration or omission of sub
section (7) or affects in any manner any of the provisions of that sub-section shall 
not become law unless in each State a majority of the electors voting have approved 
the proposed law.

(xi) The Constitution should be altered to allow the Federal Parliament, with the 
consent of the Parliaments of all of the States, to make laws for the omission 
of a provision, or part of a provision, of the Constitution which has ceased 
to have any operation. This would have to be done by a formal Act of the 
Parliament. Such legislation would be reviewable by the High Court. The 
legislation would be invalid if, in the view of the High Court, the provision 
that was sought to be omitted was not an expended or outmoded one.

(xii) The Constitution should be altered by inserting at the end of Chapter VIII 
the following section:
Savings
129. (1) In this section, ‘constitutional alteration’ means an alteration of this 
Constitution, however made; ‘legal proceeding’ includes a proceeding in or before a 
body or person not being a court.
(2) A constitutional alteration does not affect the continued operation of a law of the 
Commonwealth or of a State or Territory made before the alteration took effect 
except to the extent (if any) that, under this Constitution as so altered, the law could 
not have been made.
(3) A constitutional alteration does not —
(a) revive anything (including a law) that was not in force or existence 

immediately before the alteration took effect;
(b) affect the previous operation of this Constitution or anything duly done or 

suffered before the alteration took effect;
(c) affect a right, privilege, obligation or liability acquired, accrued or incurred 

before the alteration took effect;

2 If the proposed alterations went to referendum on different days, and two or more were approved, the last 
one approved would prevail.
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(d) affect a penalty, forfeiture or punishment incurred in respect of an offence 
before the alteration took effect; or

(e) affect an investigation, legal proceeding or remedy in respect of such a right, 
privilege, obligation, liability, penalty, forfeiture or punishment.

(4) Such an investigation, legal proceeding or penalty may be instituted, continued 
or enforced and the penalty or forfeiture may be imposed as if the constitutional 
alteration had not been made and anything in relation to investigation, legal 
proceeding or penalty may be done in all respects as if the constitutional alteration 
had not been made.
(5) A constitutional alteration does not affect the holding of the office of Governor- 
General or any other office established by or referred to in the Constitution and a 
person holding the office immediately before the constitutional alteration took effect 
continues to hold the office as if the alteration had not been made.
(6) The preceding provisions of this section have effect except to the extent that a 
contrary intention is expressed by the constitutional alteration.

Current position

13.2 Section 128 of the Constitution provides:
This Constitution shall not be altered except in the following manner:-
The proposed law for the alteration thereof must be passed by an absolute majority of each 
House of the Parliament, and not less than two nor more than six months after its passage 
through both Houses the proposed law shall be submitted in each State and Territory to the 
electors qualified to vote for the election of members of the House of Representatives.
But if either House passes any such proposed law by an absolute majority, and the other 
House rejects or fails to pass it, or passes it with any amendment to which the first- 
mentioned House will not agreed, and if after an interval of three months the first- 
mentioned House will not agree, and if after an interval of three months the first-mentioned 
House in the same or the next session again passes the proposed law by an absolute majority 
with or without any amendment which has been made or agreed to by the other House, and 
such other House rejects or fails to pass it or passes it with any amendment to which the 
first-mentioned House will not agree, the Governor-General may submit the proposed law 
as last proposed by the first-mentioned House, and either with or without any amendments 
subsequently agreed to by both Houses, to the electors in each State and Territory qualified 
to vote for the election of the House of Representatives.
When a proposed law is submitted to the electors the vote shall be taken in such manner as 
the Parliament prescribes. But until the qualification of electors of members of the House of 
Representatives becomes uniform throughout the Commonwealth, only one-half the 
electors voting for and against the proposed law shall be counted in any State in which adult 
suffrage prevails.
And if in a majority of the States a majority of the electors voting approve the proposed law, 
and if a majority of all the electors voting also approve the proposed law, it shall be 
presented to the Governor-General for the Queen’s assent.
No alteration diminishing the proportionate representation of any State in either House of 
the Parliament, or the minimum number of representatives of a State in the House of 
Representatives, or increasing, diminishing, or otherwise altering the limits of the State, or 
in any manner affecting the provisions of the Constitution in relation thereto, shall become 
law unless the majority of the electors voting in that State approve the proposed law.
In this section, ‘Territory’ means any territory referred to in section one hundred and 
twenty-two of this Constitution in respect of which there is in force a law allowing its 
representation in the House of Representatives.

13.3 The references to Territories in section 128 were added to the Constitution in 1977 
when section 128 was altered to give people in the Territories a vote in referendums.
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History of drafting of section 128

13.4 The system of alteration proposed in the 1891 Bill was heavily influenced by the 
United States model. The 1891 Bill provided for:

(a) passage of the proposed alteration by an absolute majority of the Sena.e and 
House of Representatives;

(b) submission to Conventions to be elected by the electors of States qualified to 
vote for members of the House of Representatives;

(c) ratification by the Conventions of a majority of States. But an alteration by 
which the proportionate representation of any State in either House }f the 
Parliament was diminished would not become law without the consent of 
the Convention of that State; and

(d) once ratified the proposed alteration would become law subject 10 the 
Queens’s power of disallowance.

13.5 At the Sydney Convention in 1891 there was discussion of whether electors should 
be involved directly by referendum in the alteration process. Sir Samuel Griffith 
successfully opposed the suggestion that they should be. But he also successfully noved 
an amendment to add the further requirement that the States whose Conveitions 
approved the proposed law should between them represent a majority of the people of 
Australia. There were two further amendments: one to require that alterations supported 
by the requisite majorities be presented to the Governor-General for the Queen’s assent, 
in place of reference to the Queen’s power of disallowance; the other to prevent an 
alteration diminishing the minimum number of representatives of a State without the 
consent of the Convention of that State.3

13.6 At the Adelaide session of the Convention in 1897-8 it was agreed thit the 
Constitution should be able to be altered in the following way:

(a) passage of the proposed alteration by an absolute majority of the Sena.e and 
House of Representatives;

(b) submission of the proposed alteration to the electors of States qualified to 
vote for election of members of the House of Representatives, not less than 
two nor more than six months after its passage through both Houses;

(c) approval of the proposed alteration by the electors of a majority 3f the 
States, and a majority of all electors (but an alteration by which the 
proportionate representation of any State in either House, or the minimum 
number of representatives of a State in the House of Representative;, was 
diminished would not become law without the consent of the electors of that 
State); and

(d) Royal assent.4

13.7 The second sentence in what is now paragraph three of section 128 was inserted to 
overcome the difficulty that adult suffrage was not then universal.

13.8 Verbal amendments to the clause were made at the Melbourne Convention, and 
the final draft was settled at the Premiers’ Conference in 1899. It was at that conference 
that provision was made for the event of disagreement between the two Houses, and 
against alterations altering the limits of a State without its consent.
3 See Conv Deb, Sydney 1891, 884-98.
4 Conv Deb, Adelaide 1897-8, 454-5, 1204-9, 1020-30.

854



13.9 The principal model for the new alteration clause was Article 118 of the Swiss 
Constitution.

13.10 The only alteration of section 128 since Federation is that made in 1977 to allow 
Territorial electors, qualified to vote for election of members of the House of 
Representatives, to vote at referendums.

Issues

13.11 Should changes be made to the method the Constitution lays down for altering the 
Constitution? In particular:

(a) Should Federal Parliament have a monopoly on initiating constitutional 
referendums and should the power of the Federal Government to control 
what questions are put to referendum be removed?

(b) Should the Constitution be able to be altered other than by referendum?
(c) Should the referendum requirement of an overall majority of voters in 

favour and a majority also in a majority of States be altered?
(d) Are there ambiguities or technical difficulties in section 128 which lead to a 

need to alter that section?

Submissions

13.12 The Commission received a large number of submissions on the constitutional 
alteration processes. The bulk of these either opposed a change to section 128 or favoured 
the introduction of an electors’ initiative for altering the Constitution. Those submissions 
which favoured some change are discussed below under the relevant heading.

13.13 More than 500 submissions were received which opposed any change to section 
128. The vast majority of these appeared to be part of a letter-writing campaign and 
assumed that the only options being considered by the Commission were:

(a) ratification of alterations by State Parliaments; and
(b) alteration by the Federal Parliament.

Change to section 128 was seen primarily in terms of denying the people any role in the 
alteration process. Many stressed that section 128 is a vital safeguard against government 
excesses. Others simply submitted that section 128 is adequate and does not need 
alteration or clarification.

13.14 Little, if any mention was made of the other options set out in Background Paper 
No 12, Amending the Constitution distributed by the Commission in 1987, namely:

(a) approval by a majority of voters in half the States;
(b) electors’ initiative;
(c) States’ initiative;
(d) convention or commission initiative; or
(e) enabling a choice of options at referendum.

13.15 A copy of the Background Paper was sent to those persons from whom 
submissions were received and, as a result, some sent second submissions indicating that 
they supported the idea of an electors’ initiative.
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INITIATION OF PROPOSALS TO ALTER THE CONSTITUTION

Current position

13.16 The only body which is empowered to set in train the processes for altering the 
Constitution is the Federal Parliament. The first step in every case is the passage of a 
proposed law for the alteration of the Constitution by both Houses, or, if the deadlocks 
provision in paragraph 2 of section 128 applies, by one House. In practice the Federal 
Government of the day has a monopoly in the initiation of Bills for alteration of the 
Constitution, for in no case has a Government advised the Governor-General to issue a 
writ for a referendum where the alteration Bill has been passed only by the Senate.

13.17 This part of the Chapter deals with the following possible additional modes of 
initiating proposals to alter the Constitution:

(a) States’ initiative;
(b) convention or commission initiative; and
(c) electors’ initiative.

States’ initiative

13.18 The essence of this proposal is that State Parliaments, as well as the Federal 
Parliament, should have power to initiate proposals for alteration of the Constitution 
such that, if a certain number or percentage of State Parliaments agree to a proposed 
alteration within a certain period time, the Federal Government would be obliged to 
submit the proposal to electors voting at a referendum.

Recommendation

13.19 We recommend that the Constitution be altered to allow constitutional referendums 
to be initiated not only by the Federal Parliament but also by State Parliaments. A 
proposal to alter the Constitution would be required to come from Parliaments of not 
fewer than half the States. There should be an additional requirement that the State 
Parliaments concerned represent a majority of Australians overall. It would be a 
requirement that the proposed alteration be passed in identical terms by the State 
Parliaments concerned within a 12 month period. The proposed alteration would be 
required to be put to referendum not less than two months and not more than six months 
after this requirement was satisfied.

Previous proposals for reform

13.20 Australian Constitutional Convention. A suggestion that State Parliaments have 
power to initiate proposals for constitutional alterations was made by several delegates at 
the Sydney (1973) session of the Australian Constitutional Convention.5 A definite 
proposal for States’ initiative was made by Standing Committee B of the Australian 
Constitutional Convention. In its Report of 1 August 1974 to the Executive Committee it 
recommended as follows:6

THAT the Constitution be altered to confer upon State Parliaments a right to initiate 
referendums of the electors upon proposed alterations of the Constitution.

5 Dr Colin Hughes ‘Commonwealth Constitution: Methods of Initiating Amendments’ October 1983, 41-2, 
Appendix 3 to Constitutional Amendment Sub-Committee’s Report to Standing Committee, June 1984, 
ACC Proc, Brisbane 1985, vol I.

6 Standing Committee B Report to Executive Committee (1974) 7, ACC Proc, Melbourne 1975.
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More particularly, the recommendation is that if, within a period of twelve months, a Bill 
requesting a constitution alteration is enacted in the Parliaments of the number of States 
required under section 128 to return a majority in favour of an alteration proposal in order 
that it be carried, then it shall be mandatory for the Commonwealth to put the proposal to 
the Australian electors within not less than two nor more than six months after the 
enactment of the last of the State Acts.
This proposal envisages that upon any such proposal being voted upon at a referendum, it 
should upon the signature of the Governor-General become operative as an alteration of 
the Constitution if approved —
(a) by a majority of electors in Australia; and
(b) by a majority of electors in such number of States as is required from time to time for 

an alteration to be effective when submitted to the electors at the instance of the 
Commonwealth in terms of section 128.

In making this recommendation the Committee is expressing the view that if balance is to 
be attained within the federation it is essential that there be machinery under which it is 
possible for the Parliaments of the constituent States, no less than the Parliament of the 
Commonwealth, to submit to the electors proposals for alteration of the Constitution. Lack 
of such machinery must inevitably tend towards a concentration of power at the centre with 
the electors having no direct opportunity to express whether this is or is not in accord with 
their will.
In arriving at the recommendation expressed above, the view taken is that proposals on the 
part of State Parliaments should only activate constitution amendment machinery if they 
emerged at or about the same time, and not where they were separated by substantial 
periods of time. The period suggested in this regard is twelve months.

13.21 At the Melbourne (1975) session of the Australian Constitutional Convention the 
following motion was moved:7

That this Convention recommends a constitutional alteration to confer upon State 
Parliaments a right to initiate referendums of the electors upon proposed alterations of the 
Constitution, by making provision along the following lines
(1) If, within a period of twelve months, a Bill requesting a constitution alteration is 

enacted in the Parliaments of the number of States required under section 128 to 
return a majority in favour of an alteration proposal in order that it be carried, then 
it shall be mandatory for the Commonwealth to put the proposal to the Australian 
electors within not less than two nor more than six months after the enactment of the 
last of the State Acts; and

(2) Upon any such proposal being voted upon at a referendum, it should upon the 
signature of the Governor-General become operative as an alteration of the 
Constitution if approved —
(a) by a majority of electors in Australia; and
(b) by a majority of electors in such number of States as is required from time to 

time for an alteration to be effective when submitted to the electors at the 
instance of the Commonwealth in terms of section 128.

The motion was defeated, there being an equal division of votes (18:18).

13.22 At the Adelaide (1983) session of the Australian Constitutional Convention a 
further motion for States’ initiative was referred to the Constitutional Amendment Sub- 
Committee.8 In its report of June 1984 the Sub-Committee recommended that there be
7 ACC Proc, Melbourne 1975, 130!
8 ACC Proc, Adelaide 1983, vol I, 325.
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provision in the Constitution for States’ initiative.9 Its proposal was considered at the 
Brisbane (1985) session of the Australian Constitution Convention. The Convention 
resolved (46:22):

That the Constitution be amended so that if, within a period of three years the Parliaments 
of a majority of the States pass laws or resolutions in substantially identical terms proposing 
a constitutional amendment, and none of those laws or resolutions has been repealed, the 
Commonwealth shall submit that proposal to a referendum within 12 months of passage of 
the last State Act or resolution.10

13.23 The delegations from South Australia, Tasmania and Victoria were unanimous in 
their support for the motion. The other delegations divided as follows:

Ayes Noes
Commonwealth 6 6
New South Wales 5 4
Queensland 6 3
Western Australia 4 4
Australian Capital Territory — 2
Northern Territory — 3

13.24 The recommendation of the Constitutional Amendment Sub-Committee was 
subsequently endorsed by the Brisbane (1985) session of the Australian Constitution 
Convention. Under this recommendation:

(a) Territories have no role in the initiating process though their electors would (under 
section 128 as it now stands) be entitled to vote in a States-initiated referendum;

(b) a States-initiated proposal would be required to be submitted to a referendum even 
if the majority of the States supporting it were the four smallest States.

(c) if a majority of State Parliaments did pass a proposed amendment within the 
specified period, the Federal Government (presumably through the Governor- 
General) would be required to submit the proposal to a referendum); and

(d) no provision is made for funding of a States-initiated referendum.

13.25 The recommendation was considered by the Legal and Constitutional Committee 
of the Parliament of Victoria in its First Report on the Australian Constitutional 
Convention ( June 1985). That Committee endorsed the principle of States’ initiative, but 
it took the view that ‘in order to protect the interests of the smaller States,... all the State 
Parliaments (not a majority of them) should be required to act before the Commonwealth 
is obliged to put a proposed alteration to a referendum’.11

13.26 The Victorian Committee also disagreed with the suggestion that it should be open 
to State Parliaments to vote on proposed alterations at joint sittings. It thought that State 
Parliaments should be required to pass laws in the ordinary way: ‘A proposal which 
cannot pass the requisite number of upper Houses is likely to be subject to sufficient 
political opposition to doom it at a referendum’.12

13.27 The Committee noted a number of machinery provisions which would need to be 
considered. They were:13

9 Constitutional Amendment Sub-Committee: Report to Standing Committee (June 1984) 3, ACC Proc, 
Brisbane 1985, vol II.

10 ACC Proc, Brisbane 1985, vol I, 424.
11 36.
12 ibid.
13 ibid.
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(a) must the Federal Parliament pass the proposal before it is submitted to a 
referendum?

(b) what happens if the Commonwealth refuses to submit the proposal to a 
referendum?

(c) until when may a State repeal its law and stop the process?14 

Submissions

13.28 A few submissions dealt with States’ initiative, and most of these favoured the idea 
of States’ initiative,15 but differed in relation to the number of States whose support should 
be required. Numbers ranged from two States16 to all States.17 Some submitted that the 
initiating States should be responsible for the funding of the referendum.18

Reasons for recommendations

13.29 In our view, just as the Federal Parliament can now initiate referendums on 
proposed alteration to the Constitution, the State Parliaments should be able to do so. 
That becomes even more appropriate if, as we propose, provisions are added to the 
Constitution to give greater protection to rights and freedoms against both State and 
Federal Parliaments and Governments, and if there is a constitutional guarantee that all 
State Parliaments and the Federal Parliament will be democratically elected on the basis 
of one vote, one value.

13.30 The Constitution determines how governmental power in Australia is distributed 
between Federal and State Parliaments and Governments. It is appropriate therefore that 
alterations to that Constitution should be able to be initiated by State Parliaments as well 
as by the Federal Parliament. Under our recommendations, only the people voting at 
referendum could ratify proposed alterations, whether they were initiated by State 
Parliaments or by the Federal Parliament. The only exception would be to remove 
provisions which had ceased to have any operation.19

13.31 It is appropriate to widen the sources of initiative, too, because the existing 
monopoly by Federal Parliament has proved inadequate as a vehicle for producing the 
constitutional changes which Australia needs for political, social and economic reasons.

13.32 A proposal to alter the Constitution would be required to come from the 
Parliaments of not fewer than half the States, provided that those States together 
represented a majority of Australians overall. It would be a requirement that the proposed 
alteration be passed in identical terms within a 12 month period by the State Parliaments 
concerned. The proposed alteration would then be required to be put to referendum not 
less than two months nor more than six months after this requirement was achieved. A 
State could repeal its law and stop the process up to the time that the proposal had been 
passed by the requisite number of State Parliaments. The Constitution Alteration 
(Alterations of the Constitution) 1988, Bill No 39 at Appendix K is intended to achieve that 
result.
14 ibid.
15 For example, M Bryan S1066, 27 February 1987; ID Burnet S751; QJ McNaughton S1076, 5 March 1987; 

EN Smith SI 182, 18 March 1987; J W Robinson S1211, 13 March 1987; L C Holmwood S1216, 16 March 
1987; A Howe S1247, 16 March 1987; SAL Kitchen SI 108, 24 November 1986.

16 For example, JW Robinson S1211, 13 March 1987.
17 For example, LC Holmwood S1216, 16 March 1987.
18 For example, M Bryan SI066, 27 February 1987; JW Robinson S1211, 13 March 1987.
19 para 13.146-13.158.
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13.33 The serious and costly step of conducting a constitutional referendum should not 
be undertaken unless the State Parliaments moving to initiate the proposed alteration 
represent a majority of Australians overall. In effect, that would require either New South 
Wales or Victoria, on present population, to be one of the States initiating the proposed 
alteration, together with at least one other State. Sir Rupert Hamer and Professor Zines 
would prefer that proposed alterations to the Constitution should continue to require, as 
they do now, ratification by the electors of a majority of States as well as by a majority of 
Australian electors overall.20 But the majority of us favour changing the ratification 
requirement to ‘not fewer than half the States and a majority of Australian electors 
overall’. Sir Rupert Hamer and Professor Zines would prefer that the requirement to 
initiate a proposed alteration should also be a majority of States, representing a majority 
of electors overall. That would be consistent with their preferred approach on the 
ratification requirement. But Sir Rupert Hamer and Professor Zines believe that the same 
formula should be used for initiation as for ratification. Accordingly they join the other 
members of the Commission in a unanimous recommendation that not fewer than half 
the States representing a majority of electors overall should be able to initiate proposed 
laws. The additional requirement is that the States involved must represent a majority of 
Australians overall would also prevent conflicting proposals being sent to referendum 
simultaneously by competing groupings of States. Without that requirement, three States 
might propose one alteration and the other three a competing alteration. That possibility 
should be avoided.

13.34 Under our recommendation, the Territories would have no role in the initiating 
processes. Their electors would be entitled to vote in a State-initiated referendum as they 
have since 1977 been able to vote in other constitutional referendums. We think that the 
capacity to initiate proposed alterations should not be given to Territories, but should 
only be widened to include States. The ability to join in initiation of proposed alterations 
of the Australian Constitution should be regarded as one of the incidents of Statehood.

13.35 Australia’s Territories are very small in terms of population relative to even the 
smallest State.21 The Territory with the largest population — the Australian Capital 
Territory — does not as yet have a legislature of its own with anything approaching full 
powers to make laws for the ACT. The Northern Territory, although smaller in 
population, is more like a State in terms of the responsibility carried by its legislative and 
executive arms of government. Nevertheless we think that the capacity to join in initiating 
proposed alterations to the Australian Constitution should be something it gets on the 
achievement of the true Statehood to which it aspires. In constitutional terms, all of the 
Territories are subordinate to the Federal Parliament in a way that the States are not. 
Furthermore, the Constitution distributes powers between the Federal and State 
Parliaments. It does not do so as between the Federal Parliament and any Territorial 
legislature.

13.36 The recommendation for States’ initiative could lead to State Parliaments and the 
Federal Parliaments putting up competing proposals. Ultimately Australia’s voters would 
decide which proposal would prevail, and we think that is as it should be. We are 
confident that the Australian people, in whom the Constitution invests responsibility for 
ratifying or refusing to ratify proposed alterations, have the maturity of understanding 
and the good judgment to cope with such conflicts if they should arise. If two or more
20 13.144-13.145.
21 Estimated populations of the States and mainland Territories as at December 1987 were: NT, 156,700; 

ACT, 269,700; Tas, 447,800; SA, 1,401,200; WA, 1,519,900; Qld, 2,706,200; Vic, 4,233,600; NSW, 
5,660,500; Total 16,395,600 (‘Australian Bureau of Statistics Quarterly Australian Demographic Statistics 
December 1987’ Catalogue 3101.0).
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inconsistent proposals were put up to referendum at the same time, and both were passed, 
the proposal getting the greater number of votes overall would prevail. The other 
proposal would, to the extent of the inconsistency, be invalid.

13.37 We propose that the Constitution should make it clear that there is an obligation on 
the Governor-General in Council to submit State-initiated proposals to referendum, and 
should ensure the funding of such referendums. At present the appropriation of moneys 
to finance a referendum is an exclusive federal function. The High Court would probably 
take the view that, in the absence of a permanent appropriation of federal money for 
referendums under section 128, the duty (if any) to submit a proposal to a referendum is 
subject to the appropriation of funds. Therefore we recommend a permanent 
appropriation. State-initiated proposed alterations would have to be put to referendum, 
and if approved, the Federal Government would be under a duty to advise that the Royal 
assent be given to them .

13.38 Under our proposals it would theoretically be possible for State Parliaments to 
continue to submit proposals to referendum despite their repeated rejection by the 
Australian people, and the cost of conducting those referendums would be borne by the 
Commonwealth. We believe, however, that there are sufficient political sanctions against 
frivolous or vexatious proposed alterations by the State Parliaments to overcome 
concerns on that score. We have considered whether the States themselves should fund 
State-initiated referendum proposals. That would, however, lead to administrative 
complications. It would also be somewhat illusory in light of the present financial 
dependence of the States on the Federal Government. The Constitution is the document 
which unites all Australians ‘in one indissoluble Federal Commonwealth.’ It is 
appropriate that the cost of conducting referendums on proposals for alteration of the 
Constitution should be borne by Australians without regard to their place of residence out 
of the Federal Treasury.

13.39 States’ initiative also raises a number of other complications which need to be 
addressed. Do substantial controls need to be placed on the capacity of State Parliaments 
to legislate on the manner in which proposals to alter the Federal Constitution are to be 
dealt with? In the absence of such controls, a State Parliament could, under the State 
Constitution, adopt special ‘manner and form’ provisions. One Parliament could, for 
example, require special majorities in both Houses; another could effectively remove the 
upper House’s power of veto in relation to proposals to alter the Australian Constitution. 
Is it desirable that State Parliaments should be entitled to process such alteration 
proposals in entirely different ways? In our view it is. This matter should be left to the 
States and their own Constitutions to resolve.

Initiation by a standing convention or commission

13.40 Broadly what is contemplated is that there be a standing body charged with review 
of the Constitution and that this body should have power to initiate proposals for 
alteration which will be required to be submitted to a referendum when certain conditions 
are satisfied.

13.41 Proposals for a convention have sometimes envisaged the convention as the 
initiator of proposed alterations to the Constitution, which would then have to be ratified 
by referendum. Sometimes the proposals put forward have been for conventions 
themselves to ratify proposed alterations to the Constitution. The latter was the means of 
altering the Constitution which was in the 1891 Bill and stood until the Adelaide 
Convention of 1897-8 when the present machinery was adopted, without any role for 
conventions.
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13.42 In this part of the Chapter we consider whether conventions should initiate 
proposed constitutional alterations. Later in the Chapter we consider how such proposals 
should be ratified. For convenience, in the following paragraphs we describe previous 
proposals for reform which have involved conventions, both those proposing conventions 
in an initiating role, and those proposing conventions in a ratifying role.

Recommendation

13.43 We recommend against commission or convention initiation of proposed 
alterations for constitutional alteration.

Previous proposals for reform

13.44 Constitution Convention Bill (1921). In the period 1919-21 the idea of using 
constitutional conventions, as an initiating rather than a ratifying body, was discussed in 
Australia.22

13.45 In 1921 the Hughes Government introduced a Constitution Convention Bill to 
provide for a constitutional convention. The convention was to consist of 75 directly 
elected members, 18 members from the Federal Parliament and 18 members from the 
Parliaments of the States. The Bill was abandoned subsequent to the second reading.23

13.46 Royal Commission on the Constitution. Several witnesses appearing before the Royal 
Commission on the Constitution 1928-29 contended that provision should be made in the 
Constitution for a constitutional convention along the lines of the Convention of 1897
1898.24 It was suggested that such a convention ‘could deal with matters which would be 
too numerous, as well as too disputable, to lend themselves to treatment at an ordinary 
referendum, and that such a convention would have the advantage of being composed of 
men who had experience of the working of the Constitution.’25 The Royal Commission 
made no recommendation in relation to this proposal.

13.47 Australian Constitutional Convention. The Convention met on six occasions between 
1973 and 1985. Its membership represented the three spheres of government — federal, 
State and Territorial, and local — but was not directly elected. The Convention was an 
initiating body, but its proposals for constitutional alteration were recommendatory only 
— it could not initiate referendums. Only the Federal Parliament could do that.

13.48 In 1974 Standing Committee B of the Australian Constitutional Convention 
recommended:26

THAT the Constitution be altered —
(1) To write into it the principle of recognition of a permanent Australian 

Constitutional Convention.
(2) To provide that the Australian Constitutional Convention may initiate referendum 

proposals on a resolution supported by not less than two-thirds of the total number 
of delegates in the Convention being passed.

(3) To provide that at the referendum held consequent on the passing of resolutions 
referred to in paragraph (2) above, only matters initiated by the Convention should 
be referred to the people for their approval.

22 The evolution of that idea is described by Dr C Hughes, op cit, 36-8.
23 See Hansard, HR, 15 April 1920, 1233-47; Hansard, HR, 7 Dec 1921, 13019, 13472-9 14260; see also Dr C 

Hughes, op cit, 36-8.
24 Minutes of Evidence, 174, 212, 735, 1083, 10836, 1133, 1229, 1231.
25 1929 Report, 238.
26 Report to Executive Committee (1974) 7-8, ACC Proc, Melbourne, 1975.
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(4) To provide that the present basis of representation at the Australian Constitutional 
Convention be the initial basis for Conventions, but that the Convention should be 
empowered to vary the base formula by the passage of resolution supported by two- 
thirds of the total number of delegates in the Convention.

(5) To provide that the Australian Constitutional Convention should meet from time to 
time, but not less than once every two years from the date of its last meeting.

(6) To provide that the Constitutional Convention be empowered to make rules and 
orders with respect to the order and conduct of its business and proceedings.

13.49 Subsequently the Constitutional Amendment Sub-Committee recommended:27
(a) That the Convention request the Commonwealth to undertake to initiate 

referendums under s. 128 as soon as practicable in respect of any proposal for 
constitutional alteration passed by the Convention with significant cross-party 
support.

(b) The Commonwealth undertaking should be expressed as a Joint Resolution of both 
Houses of the Commonwealth Parliament.

(c) The existence of a body to process the recommendations of the Convention would 
be desirable; a Joint Select Committee of the Commonwealth Parliament might 
prove suitable.

13.50 The Australian Constitutional Convention resolved in 1985 (Brisbane):28
That the Commonwealth Government should make a statement to the Commonwealth 
Parliament, within twelve months from the conclusion of any Plenary Session of the 
Convention, outlining the action which it proposes to take in relation to any proposal for a 
constitutional alteration passed during that Plenary Session of the Convention.

Position in other countries

13.51 Canada. Section 49 of the Constitution of Canada 1982 provides;
A constitutional conference composed of the Prime Minister of Canada and the first 
ministers of the provinces shall be convened by the Prime Minister of Canada within fifteen 
years after this Part comes into force to review the provisions of this Part.

13.52 The Part referred to in this section is Part V: ‘Procedure for Amending 
Constitution of Canada’. Part IV of the Canadian Constitution, which is headed 
‘Constitutional Conference’, also provides for a constitutional conference. It provides:

(1) A constitutional conference composed of the Prime Minister of Canada and the first 
ministers of the provinces shall be convened by the Prime Minister of Canada within 
one year after this Part comes into force.

(2) The conference convened under subsection (1) shall have included in its agenda an 
item respecting constitutional matters that directly affect the aboriginal peoples of 
Canada, including the identification and definition of the rights of those peoples to 
be included in the Constitution of Canada, and the Prime Minister of Canada shall 
invite representatives of those peoples to participate in the discussions on that item.

(3) The Prime Minister of Canada shall invite elected representatives of the 
governments of the Yukon Territory and the Northwest Territories to participate in 
the discussions on any item on the agenda of the conference convened under 
subsection (1) that, in the opinion of the Prime Minister, directly affects the Yukon 
Territory and the Northwest Territories.

13.53 United States. Article 5 of the United States Constitution contains two types of
convention:
27 Report to Standing Committee( June 1984) 2, ACC Proc, Brisbane 1985, vol II.
28 ACC Proc, Brisbane 1985, vol I, 423-4.
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The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose 
Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of 
the several States, shall call a Convention for proposing Amendments, which, in either 
Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by 
the Legislatures of three fourths of the several States, or by Conventions in three fourths 
thereof, as the one or the other Mode of Ratification may be proposed by the Congress..

Submissions

13.54 Very few submissions were received which specifically supported the idea of a 
convention or commission initiative.29

Reasons for recommendation

13.55 If convention initiative were adopted, depending on how the convention or 
commission was comprised, it may be that:

(a) more ideas would be brought into the alteration process;
(b) more people could be involved in the alteration process;
(c) States or State Parliaments would be more directly involved in the alteration 

process;
(d) there would be more thorough debate of proposals over sufficient time; and
(e) more alterations would be approved by voters at referendum.

13.56 On the other hand, a convention initiative would:
(a) bypass the democratically elected Parliaments; and
(b) be more expensive than States’ initiative.

13.57 In light of our recommendation for States’ initiative we see commission or 
convention initiative as being unnecessary and inappropriate, at least for the time being.

Electors’ initiative

Recommendations

13.58 (i) By majority, we do not recommend an alteration to the Constitution to
provide for the initiation by electors of referendums to alter the 
Constitution.

(ii) We unanimously do not recommend an alteration to the Constitution to 
provide for initiation by electors of referendums with respect to ordinary 
legislation.

13.59 Electors’ initiative would allow a fixed number or percentage of electors to procure 
a referendum on proposals for alteration to the Constitution or proposals for ordinary 
legislation without the participation of any Parliament.

Previous proposals for reform

13.60 Royal Commission on the Constitution. A member of the 1929 Royal Commission on 
the Constitution (Mr Ashworth) noted in a supplement to the Commission’s report that 
‘one witness gave evidence in favour of the referendal system’ as practised in Switzerland. 
Mr Ashworth was not convinced of the system’s value for Australia:
29 One was QJ McNaughton SI075, 5 March 1987.
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There can be little doubt that, if designed to meet the emergencies of a continent nation such 
as Australia, equipped as it is with a more complex social and industrial life than that of 
Switzerland, a referendal constitution would not reproduce the success achieved in the land 
of its origin.30

13.61 Parliament. Bills for Constitution Alteration (Electors’ Initiative) were introduced in 
the Senate or restored to its notice paper by Senators Mason or Macklin (Australian 
Democrats) on seven occasions between 1980 and 1987. They proposed a new Chapter in 
the Constitution to provide:

The electors in the States and the Territories qualified to vote for the election of members of 
the House of Representatives shall, subject to this Constitution, have power to make laws in 
accordance with this Chapter of the Constitution for the peace, order and good government 
of the Commonwealth, including laws with respect to any matter with respect to which the 
Parliament has power to make laws and laws altering this Constitution.

13.62 Senator Mason delivered his second reading speech on 20 May 1982.31 The 
Attorney-General, Senator Durack (Liberal), secured the adjournment of the debate. On 
19 May 1983, after the double dissolution, there was a cognate debate on this Bill and five 
other Constitution Alteration Bills. The Bill was opposed by Senator Durack on behalf of 
the Opposition. Senator Macklin spoke for it and Senators Missen and Teague (Liberals) 
against it. On 12 October 1983 there was a further cognate debate on this Bill and six 
others. It was opposed by Senators Durack and Missen again, by Labor Senators 
Richardson and Tate and by Liberal Senators Jessop and Hamer. On 13 October it was 
supported by Senator Mason but opposed by Liberal Senators Hill, Lewis, Archer, 
Townley and Crichton-Browne and by independent Senator Harradine. On a division the 
Bill was negatived by 48 votes to five (Australian Democrats).

13.63 Senator Macklin’s second reading speech on a similar Bill was incorporated in 
Hansard on 23 September 19 8 7.32 On 26 May 1988 the Senate carried by 55 votes to six 
(Australian Democrats and Senator Valentine) an amendment by Liberal Senator 
Puplick:33

while declining to give this Bill a second reading, the Senate is of the opinion that the 
concept which would enable citizens to have a direct opportunity to participate in the 
initiation of legislation for the peace, order and good government of Australia is worthy of 
careful and detailed consideration by both the people and the Parliament, and in 
recognition of the significance of the concept for our system of democracy is also of the 
opinion that to unreasonably pre-empt such consideration may jeopardise the right of the 
people to make an informed decision on the most appropriate mechanism for achieving the 
concept and, accordingly, the Bill should not be proceeded with at this time.

13.64 Australian Constitutional Convention. At the Brisbane (1985) session of the 
Australian Constitutional Convention there was a debate and vote on several items 
presented by the Constitutional Amendment Sub-Committee, including the following 
proposal for popular initiative:

That the Constitution be amended to provide that a proposed amendment to the 
Constitution may be initiated by petition to a House of the Parliament signed within the 
period of 6 months immediately preceding presentation of the petition by not less than 5% 
of electors qualified to vote for the election of members of the House of Representatives. 
Any such proposed amendment shall be submitted to the electors in each State and 
Territory at the same time as the next election for the House of Representatives or the 
Senate. If a majority of all the electors voting approve the proposed amendment and in the

30 1929 Report, 279.
31 Hansard, 2296.
32 Hansard, 532.
33 Hansard 3039.
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majority of the States a majority of the electors voting also approve the proposed 
amendments such amendment will be presented to the Governor-General for the Queen’s 
assent.34

13.65 The chairman of the Sub-Committee, Senator Tate, stated:
It is worth noting that the subcommittee itself did not support the idea of a popular 
initiative, but merely decided that the matter should be listed on the agenda for 
consideration by delegates.35

13.66 The proposal was defeated by 57 votes to 11 (Senator Macklin, the local 
government delegates from New South Wales, Queensland, South Australia and the 
National and Liberal delegates from the Queensland Legislative Assembly and the 
Australian Democrat delegate from the South Australian Legislative Council).36

Advisory Committee’s recommendation

13.67 Individual and Democratic Rights Committee. The Rights Committee recommended 
that section 128 of the Constitution be altered by inserting after the fourth paragraph:

Where a Petition for a proposed law for the alteration of the Constitution which is signed by 
not less than 500,000 electors is received by the President of the Senate and the Speaker of 
the House of Representatives the proposed law shall be deemed to have been passed by an 
absolute majority of each House of the Parliament and not less than two nor more than six 
months after its receipt by the President and the Speaker the proposed law shall be 
submitted in each State and Territory to the electors and the vote of the electors shall be 
taken in such manner as the Parliament prescribes.
And if in a majority of the States a majority of the electors voting approve the proposed law, 
and if a majority of all the electors voting also approve the proposed law, it shall be 
presented to the Governor-General for the Queen’s assent and shall thereupon take effect as 
a law of the Parliament amending the Constitution.37 38

13.68 On the question of electors’ initiative for ordinary legislation, the Rights 
Committee considered that it involved ‘a degree of complexity which the Committee 
believes should be avoided at this time.’ It said:

It would be necessary to provide for differing levels of voter acceptance than that provided 
for constitutional change. The Committee recommends that consideration of voter-initiated 
legislation, legislative veto, and removal of office-holders should be deferred until there has 
been an opportunity to consider the operation of voter-initiated constitutional 
referendums.

Submissions

13.69 The proposal for an electors’ initiative for altering the Constitution attracted
approximately 250 submissions. A majority of these submissions supported the idea of
increasing involvement in the democratic process by means of some form of electors’
initiative. Approximately 80 asserted support for such a provision without giving reasons.
Three main arguments were advanced in more detailed submissions:

(a) It would reduce voter apathy and alienation from the political process by giving 
electors a direct role in determining the shape of constitutional change. This 
argument was often associated with the view that government in Australia 
today is not sufficiently democratic, largely as a result of a rigid party

34 ACC Proc, Brisbane 1985, vol I, 286-7.
35 id, 288.
36 id, 364-5.
37 Rights Report, 99.
38 id, 98.
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system. A few of the submissions went so far as to maintain that, while in 
theory Australia is a democracy, in practice the rigid party system has 
resulted in ‘elected dictatorship’.39

(b) It would lead to more acceptance of constitutional change and a wider range of 
alterations being proposed. The Queensland Government stated: ‘As long as 
the sole power to initiate reform lies with the Federal Parliament, there will 
not be the range and type of constitutional reform proposals that are 
necessary in any true Federal democracy.’40

(c) It would play a useful educative role.

13.70 This is not to suggest that all the submissions favouring some form of electors’ 
initiative supported the Advisory Committee’s precise recommendation. Professor 
Walker, for example, advocates popular initiative for legislative not constitutional 
referendums.41 Many submissions follow Professor Walker’s lead, thus blurring the case 
for and against the Committee’s proposal.42

Reasons for recommendations: the majority view

13.71 The majority of the Commission (Sir Maurice Byers, Professor Campbell and Mr 
Whitlam) is not disposed to endorse the Rights Committee’s recommendation. The 
majority derived great assistance from the paper on additional methods of initiating 
alterations of the Constitution which Dr Colin Hughes, the Australian Electoral 
Commissioner, prepared in October 1983 for the Constitutional Amendment Sub- 
Committee.43 The paper contained a substantial and judicious section on the origin and 
operation of the ‘popular initiative’.44

13.72 Federal and State Governments in Australia have held referendums to ascertain 
public opinion on several subjects, such as military conscription in World War I, 
secession of Western Australia in 1933, hotel trading hours after World War II, a national 
anthem in 1977 and a proposed dam in Tasmania in 1982. None of these referendums had 
a constitutional or legislative effect.

13.73 Few referendums have been held in other countries to initiate or repeal national 
legislative or constitutional provisions. Swiss examples are of dubious validity in 
Australia. Swiss referendums have still left women without the franchise in some cantons. 
As Dr Colin Hughes demonstrated, if electors’ turnout is a good measure of apathy and 
involvement, the evidence suggests that direct democracy in Switzerland has not been 
working very well.

13.74 The electors’ initiative has made some headway at State level in some countries. 
One would expect that it would make some progress in the Australian States before its 
time was seen to have arrived in the federal sphere. Any State Parliament can sponsor the 
proposal in its own jurisdiction without the expense and hazard of a referendum. The 
attitudes expressed in the Senate and Constitutional Convention by all political parties, 
except one, are an important factor in dissuading the majority from recommending 
electors’ initiative in respect of either constitutional alteration or ordinary legislation.

39 Council for a Free Australia S785, 1 December 1986.
40 Queensland Government S3069, 17 November 1987.
41 G de Q Walker, The People’s Law, (1987) 195-201.
42 eg Australian Small Business Association S3144, 6 January 1988.
43 Dr C Hughes, op cit; 34.
44 id, 47-71.
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13.75 Responsible government. In our political tradition, good government is associated 
with responsible government. This involves regular and free elections at which the 
electors choose between contending political parties on the basis of alternative and 
coherent sets of policies which reflect genuinely different views on a wide range of 
economic, social and political matters. Fundamental to the system is the notion of 
accountability. At election time, governmental decisions are subject to review by the 
electors.

13.76 Under the present system, any proposal to alter the Constitution must first be 
deliberated in Parliament, with due regard for the proposal’s consistency with the existing 
and foreshadowed legislation of the Government of the day. With the electors’ initiative it 
is not inconceivable that a proposal for altering the Constitution could be put to 
referendum which, if passed, would undermine a vital part of the Government’s platform, 
thus compromising its authority. In practical terms, the Government of the day would be 
left to deal with the consequences of the decision, even though it contradicted a central 
part of its philosophy. The principle of accountability would be weakened.

13.77 A healthy pluralism, with vigorous interest group activity, is essential to 
democracy. Its proper functioning is to be welcomed. The problem inherent in the 
electors’ initiative is that it would encourage sectionalism. There are a number of facets to 
the argument. First, there is the danger that the electors’ initiative would allow extremist 
groups an opportunity to parade their proposals before the public with an apparent 
legitimacy they could not otherwise command. Secondly, there is the possibility that, 
through the control of the media, the opinions of some groups may gain unwarranted 
publicity. Thirdly, the cause of a single issue could be furthered without regard to its 
wider implications for national welfare, or without due consideration for Government 
policy, the results of which may only be apparent in the long-term. In short, the electors’ 
initiative is potentially divisive and is inconsistent with the purposes and principles of 
responsible government.

13.78 Referendums are useful devices. In Australia they are essential to constitutional 
reform. But they are not an alternative to responsible government. There is in this country 
ample opportunity for the citizen to engage in interest group activity, or in the advocacy 
of a single issue. Moreover, citizens can and do petition Parliament on matters they 
consider especially pressing. Where there is genuine, widespread and sustained support 
for a particular constitutional change it is very likely that one of the political parties 
would propose a law to alter the Constitution. So long as these aspects of the democratic 
process function properly, they will serve the interests of the people within a system of 
responsible government. The direct action of a group of electors should not be seen as an 
alternative to it.

13.79 Representative democracy. In our system, responsible government is based on 
representative democracy, that is, a popularly elected Parliament represents the various 
groups and interests within the community. The concerns of individual voters and interest 
groups alike are channelled through their Parliamentary representatives. The system is 
not perfect. Yet, in our view it has proved a sound model of government. Within it, a 
satisfactory balance has been effected between the democratic ideals of pluralism, 
accountability and participation.45

13.80 In the majority’s view, there are in Australia sufficient and reasonable avenues 
through which the citizen can participate in the processes of representative democracy. 
An individual can join a political party and work from within to influence its policies and 
structures. Blunt and crude solutions are not adequate alternatives to this kind of
45 J Lively, Democracy (1975) 51.
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committed engagement with political matters. Indeed, one danger inherent in the 
initiative proposal is that, while it purports to generate popular involvement in politics, in 
fact it may be taken up by a new breed of professionals, such as have appeared in 
California. Real involvement may be limited to these professionals. Meanwhile the 
participation of the majority of those signing the petition may be quite perfunctory.46 In 
this respect, the purported educational benefits of the electors’ initiative may well be 
illusory.

13.81 Responsible government and the protection of minorities. In a system of responsible 
government and representative democracy, legislation should have the support of the 
majority of the people. Nevertheless, there are times when Governments and politicians 
have a duty to make decisions which are contrary to popular prejudice. Representatives 
have a certain discretion. They are not mere delegates or agents of their constituents, since 
they are expected to exercise their judgement in enacting legislation. Thus, while those in 
authority should be responsive to the felt interests of the electorate, they also have other 
duties and responsibilities. In particular, Governments have a duty to guard against the 
persecution of an unpopular minority.

13.82 Research on the results of State referendums on popular initiatives in the USA 
from 1945 to 1976 show, inter alia, that (a) all five referendums on measures to prohibit 
racial discrimination in such matters as the sale of housing and assignment of school 
pupils were lost, and (b) the four measures for restoring the death penalty for major 
crimes were won.47 Such findings are not decisive. We note also the comment from the 
New Zealand Royal Commission on the Electoral System that it was ‘of major concern to 
the Commission that the extensive use of referenda — particularly as the result of popular 
initiatives — can pose very real threats to minority rights and interests.’48

13.83 The argument of complexity. The formulation of a constitutional alteration is a 
detailed and complicated task, involving considerable experience and expertise. This, in 
essence, is another argument which can be raised against any form of electors’ initiative, 
including the legislative referendum. However, even those who argue on behalf of other 
kinds of electors’ initiatives accept that the point has particular force with regard to the 
voter-initiated constitutional referendum.49

13.84 Majority conclusion. The Commission agrees that the present provisions of the 
Constitution unduly limit the options for submitting and approving alterations to the 
Constitution in that proposed alterations can only be (a) submitted to the electors if they 
are approved by the House of Representatives, whether or not they have been approved 
by the Senate, and (b) carried if they secure a majority of all electors and also a majority 
of the electors voting in a majority of the States.

13.85 The Commission has therefore recommended that the electors should be asked at a 
referendum to approve proposals to alter the Constitution so as to:

(a) require the Governor-General in Council to submit proposals which have 
been approved by either the House of Representatives or the Senate in 
accordance with section 128;

(b) require the Governor-General in Council to submit proposals which have 
been approved by the Parliaments of not fewer than half the States but not 
by the House of Representatives and/or the Senate;

46 Dr C Hughes, op cit, 71.
47 D Butler and A Ranney, Referendums; a Comparative Study of Practice and Theory (1981) 84.
48 New Zealand Report of the Royal Commission on the Electoral System, December 1986, 175.
49 G de Q Walker, The People’s Law (1987) 13.
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(c) require the Governor-General in Council to submit alternative proposals 
from any of these sources; and

(d) require approval by a majority of all electors and by a majority of the 
electors in not fewer than half the States.

13.86 The majority of the Commission does not recommend a referendum to permit 
alterations of the Constitution which have not been approved by (a) the House of 
Representatives, or (b) the Senate, or (c) the Parliaments of not fewer than half the States.

Reasons for recommendation: the minority view

13.87 Sir Rupert Hamer and Professor Zines agree broadly with the Advisory 
Committee’s recommendation to increase popular participation in the political process 
by the use of an electors’ initiative for constitutional reform.

13.88 Such a provision, they believe, would help to alleviate the feeling of remoteness 
and impotence with respect to political affairs that is felt by many people in the 
community. Compulsory voting conceals the extent of alienation felt by many people. 
There is a sense that politicians are out of touch with the views of the voters. Also, it is 
thought that party political arrangements do not allow real scope for Parliament to 
operate as a truly representative and deliberative assembly. The minority of the 
Commission believes we should address these issues directly.

13.89 This is not to suggest that the electors’ initiative is a panacea for our political 
problems. Nor does the minority agree with the more extreme formulation of these 
problems as expressed in some of the submissions. Nevertheless, they recognise that the 
electors’ initiative is a mechanism which has been used successfully elsewhere. In their 
view there are no compelling arguments against giving to the Australian electors the 
opportunity of voting at referendum on whether or not they support a proposal of this 
kind.

13.90 The argument of tradition. Sir Rupert Hamer and Professor Zines do not accept the 
argument that the electors’ initiative is entirely alien to Australia’s political tradition. 
They point out that methods of direct democracy attracted the interest of Australians after 
they were incorporated into the Swiss Constitution and at the time they were being 
introduced in the United States. The Swiss experience in this respect was important to the 
Framers of the Constitution. It guided them toward the inclusion in section 128 of the 
provision for a popular referendum for altering the Constitution. They did not consider 
the electors’ initiative in detail. But, then, before 1901 the constitutional initiative had 
been used very rarely in Switzerland, and only once had it been successful. Further, in the 
1890s there was no direct experience from the United States to encourage Australians to 
think of connecting the initiative with the referendum.50 Subsequently, considerable 
interest was expressed in popular voting processes. For example, initiative and 
referendum mechanisms were included in the Australian Labor Party’s federal platform 
in 1908. They remained part of the platform till 1963.51 The historical arguments against 
the electors’ initiative are inaccurate.

13.91 Representative democracy. Sir Rupert Hamer and Professor Zines do not believe 
that the electors’ initiative contradicts the principles of representative democracy. In their 
opinion we should not be concerned with conceptual purity in this context. They agree 
with the Advisory Committee that the ‘democratic powers embodied in the representative
50 Dr C Hughes, op cit, 50.
51 LF Crisp, The Australian Federal Labour Party, 1901-51 (1955) Chapter XI.
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system of Parliaments is idealised.’52 In practice the control which the Executive and 
political party system have over Parliament creates the need for the electors’ initiative. 
Without some mechanism of this kind, the decision-making process will seem remote to 
the majority of people whose experience of politics will be limited to voting at elections 
and referendums where politicians set the agenda for debate. Many of the submissions 
claimed that through informal agreements among the parties, difficult and controversial 
issues are not aired publicly. In place of decisive action and reasoned debate there is 
delay, muddle and a conspiracy of silence. The minority of the Commission does not 
believe that evasion serves the interests of democracy: all important political issues, 
however controversial, should be the subject of open, reasoned debate.

13.92 Moreover, the argument that the electors’ initiative introduces something radically 
new to our political system is mistaken. On the contrary, the minority’s view is that the 
Advisory Committee’s recommendation builds upon current practice: it merely raises the 
question of where the initiative to alter the Constitution comes from. The arguments of 
principle against the electors’ initiative are not well-founded. It would supplement and 
not replace the current scheme of section 128.

13.93 Procedural issues. Sir Rupert Hamer and Professor Zines support the addition of an 
electors’ initiative, subject to rigorous procedural requirements. First, they considered 
whether the minimum number of electors required to initiate a referendum should be 
expressed as a percentage of eligible voters (as in the proposal before the Brisbane (1985) 
session of the Constitutional Convention and in the Constitution Alteration (Electors’ 
Initiative) 1987 Bill), or as a number (as proposed by the Rights Committee). They suggest 
that a minimum of 5% of electors qualified to vote for the election of members of the 
House of Representatives would be appropriate. On 1984 enrolment figures, 5% amounts 
to approximately 480,000 electors. They also suggest that the requirement should include 
5% of electors from a majority of the States. Petitions should be signed at offices of the 
Australian Electoral Commission, thus ensuring the authenticity of signatures. The 
minority recommends other procedures:

(a) A petition would have to be endorsed with the required number of 
signatures within twelve months of the first signature being recorded.

(b) The Parliament would be empowered to make laws with respect to the 
procedures governing electors’ initiative referendums.

(c) The Governor-General in Council would be obliged to submit a proposal to 
the electors not less than two months and not more than six months after 
receipt of a petition complying with the constitutional and legislative 
requirements.

(d) There would be no restrictions against repeating unsuccessful initiatives.
(e) Popularly initiated referendums would be funded by means of a standing 

appropriation in the Constitution, as we have recommended for other 
referendum initiatives.

13.94 For the reasons given by the Rights Committee, which are quoted above, they do 
not favour, at this stage, electors’ initiative for ordinary legislation.

13.95 In summary, Sir Rupert Hamer and Professor Zines consider the electors’ initiative 
would be a useful and sensible addition to our democratic processes. It would not, in their 
view, contradict the principles which underlie our political tradition. Coupled with the 
States’ initiative it would enhance the democratic system in Australia, rejuvenating 
interest in political affairs and helping to educate the public in matters which are vital to

52 Rights Report, 96.
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the well-being of the polity. They acknowledge the problems of detail and procedure. But 
they do not believe these are insurmountable. In the judgment of the minority, the benefits 
which would flow from the introduction of an electors’ initiative would outweigh any 
practical inconveniences.

13.96 The minority believes therefore that there is scope for flexibility and devolution of 
power with regard to initiating constitutional alterations. The States’ initiative is one 
avenue we should explore. Another is the electors’ initiative.

Conclusion

13.97 We have decided by a majority (Sir Maurice Byers, Professor Campbell and Mr 
Whitlam) not to recommend an alteration to section 128 of the Constitution to provide 
for electors’ initiative for constitutional referendums.

RATIFICATION OF PROPOSALS TO ALTER THE CONSTITUTION

13.98 This part of the Chapter deals with the means by which proposed alterations 
should be ratified. The following possible modes of ratifying proposed laws for alteration 
of the Constitution are examined:

(a) passage of the proposed alteration by the Houses of the Federal Parliament 
(or, in the case of deadlocks, by one of them) followed by a referendum — 
the present method;

(b) passage of the proposed alteration by the Houses of the Federal Parliament 
(or, in the case of deadlocks, by one of them) followed by submission to 
State Parliaments for their approval; and

(c) passage of the proposed alteration by special majorities in both Houses of 
the Federal Parliament.

13.99 The question of whether there ought to be different modes of ratification for 
different types of constitutional alteration is also considered. Finally we consider whether 
the present requirement for successful passage of a referendum should be varied.

Recommendation

13.100 We recommend that referendums of the people continue to be the only means of 
altering the Constitution, subject to our recommendation below on removal of outmoded 
and expended provisions.53 We do not recommend an alteration to the Constitution to 
allow ratification of constitutional alterations by either State Parliaments or by special 
majorities of the Federal Parliament.

Current position

13.101 Under section 128 of the Constitution a proposed law to alter the Constitution 
(including one to alter any of the sections containing the words ‘until the Parliament 
otherwise provides’) must originate in the Federal Parliament. If the proposal receives the 
prescribed Parliamentary majorities, it may then be submitted to the electors voting at 
referendum. It will be effective to alter the Constitution only if:

(a) it is approved by the prescribed majorities of electors; and
(b) it then receives the Royal assent.

53 para 13.146.
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13.102 The prescribed electoral majorities vary according to the nature of the alteration 
proposed. In the case of proposed alterations other than those specified in the penultimate 
paragraph of section 128 (termed, for convenience, ‘the normal case’), what is required is 
approval by:

(a) a majority of all electors (that is, electors in each State and Territory 
qualified to vote for the election of the House of Representatives) voting; 
and

(b) a majority of electors in a majority of the States.

13.103 What is required in the case of proposed alterations of the kind referred to in the 
penultimate paragraph of section 128 is approval of the majorities prescribed for the 
normal case and approval by a majority of electors in the ‘affected’ State.

13.104 The special problems to which the penultimate paragraph of section 128 gives rise 
will be considered later in this Chapter.54 Attention here will be confined to the normal 
case.

13.105 Of the 38 proposed laws for constitutional alteration which have been submitted 
to a referendum, only 8 have been approved by the required majorities. Of the 30 
proposals which failed to attract the required majorities, 5 were supported by a majority 
of electors. They were:

Year Proposal % States in
overall favour

1936 aviation 53.56 Vic, Qld
1946 marketing 50.57 NSW, Vic, WA
1946 industrial employment 50.30 NSW, Vic, WA
1977 simultaneous elections 62.20 NSW, Vic, SA
1984 simultaneous elections 50.60 NSW, Vic

13.106 Three of these 5 proposals also attracted majorities in 3 of the 6 States. They were 
the proposals on marketing and on industrial employment in 1946 and on simultaneous 
elections in 1977.

Different methods of alteration for different provisions

13.107 One of the options canvassed in Constitutional Commission Background Paper 
No 12 is that different procedures for alteration might apply to different types of 
alteration. For example:

(a) some provisions might be susceptible to alteration only if approved by the 
electors;

(b) other provisions might be susceptible to alteration by special majorities of 
the Houses of the Federal Parliament; and

(c) other provisions again might be susceptible to alteration by the State 
Parliaments or a majority of them.

13.108 Section 128 of the Constitution already distinguishes between two broad classes 
of alterations and prescribes different electoral majorities for each of those two classes. In 
addition, the Constitution contains a number of provisions which state a rule or rules 
which are to apply ‘until the Parliament otherwise provides’.55 Federal Parliament may 
change those rules from time to time.
54 para 13.186-13.198.
55 See sections 3, 7, 10, 22, 24, 29, 30, 31, 34, 39, 46, 47, 48, 51 (xxxvi.), 65, 66, 67, 73, 87, 96, 97.
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13.109 If different procedures applied for different parts of the Constitution a distinction 
might, for example, be made between provisions dealing with the distribution of powers 
between the Commonwealth and the States, provisions to do with the internal workings of 
the Federal Parliament, prohibitions and guarantees controlling the content of legislation, 
provisions affecting individual States, and purely transitional provisions.

13.110 In evidence before the Royal Commission on the Constitution 1928-29, Frederick 
Eggleston suggested that referendums be required only in relation to proposed laws to 
alter the Constitution which would have the effect of altering the distribution of powers 
within the federation or the composition of the Senate. Other alterations, he said, should 
be in the hands of the Federal Parliament.56

13.111 The Royal Commission rejected this suggestion on the ground that it would be very 
difficult to draw a line between the matters to which the two methods of alteration 
applied.57

Ratification by State legislatures

13.112 None of the official bodies in Australia which have reviewed the Federal 
Constitution has recommended ratification by States in lieu of ratification by electors 
voting at a referendum.

13.113 In Background Paper No 12, we presented as an option an alteration procedure 
whereby alterations to the Constitution could be made by:

(a) passage of a proposed alteration by absolute majorities of both Houses of 
the Federal Parliament;

(b) passage of that proposed alteration, within a specified period, by a majority 
(or all) of the State Parliaments (the State Parliamentary approvals required 
might be approvals by two-thirds of the State Parliaments); and

(c) Royal assent to the proposed amendment so passed.

Position in other countries

13.114 Constitutions of federal systems which provide for ratification by State 
legislatures include the USA, Canada and India.

13.115 United States. Under Article V of the Constitution of the United States of America 
proposals to amend the Constitution may be initiated by:

(a) two thirds of the members of both Houses of the Congress; or
(b) two thirds of the State legislatures applying to Congress for the calling of a 

convention to propose amendments.

13.116 Howsoever a proposed amendment has been initiated, the proposal may be 
ratified:

(a) by the legislatures of 75% of the States; or
(b) by conventions in 75% of the States.

Which mode of ratification is to be adopted is for the Congress to decide.

13.117 The only methods of initiation and ratification which, to date, have produced 
amendments are initiation by Congress followed by ratification by State legislatures.
56 1929 Report, 237.
57 ibid.
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13.118 Canada. Some salient features of the Canadian system are:
(a) the applicable mode of amendment varies according to the nature of the 

proposed amendment;
(b) the general rule (to which there are several exceptions) is that the 

Constitution can be amended by:
(i) a proclamation by the Governor-General authorised by resolutions of 

the Senate and House of Commons; and
(ii) resolutions of the legislatures of two thirds of the Provinces that 

collectively have at least 50% of the populations of all Provinces;
(c) some amendments require the approval of the Canadian Parliament and all 

the Provincial legislatures.

13.119 We understand that when Canada’s Constitution was being reviewed, 
preparatory to its ‘patriation’ in 1982, the question of whether electors should be involved 
in the amending process was considered but that there was little enthusiasm for an 
Australian-type system.

13.120 India. The general rule laid down in Article 368 is that amendments can be made
by:

(a) majorities of the total membership of each House of the Union (Federal) 
Parliament;

(b) not less than two thirds of the members of each House present and voting; 
and

(c) assent of the President.

13.121 There are exceptions to the general rule, most of them being in relation to 
amendments which directly affect the distribution of powers within the federal system and 
State representation within the Union Parliament, and the amendment of Article 368 
itself. The process of amendment for these exceptional cases requires:

(a) the Union Parliamentary majorities prescribed by the general rule;
(b) ratification of the proposed amendment by not less than half of the State 

legislatures; and
(c) Presidential assent.

Submissions

13.122 More than five hundred submissions were received which opposed any alteration 
to section 128 which would deny the electors a direct role in the alteration process. Only a 
handful of submissions supported the idea of States’ ratification.

Special federal parliamentary majorities

13.123 One of the options canvassed in our Background Paper No 12 is that some 
provisions in the Constitution be alterable simply by the passage of alteration Bills by 
special majorities in both Houses of the Federal Parliament. There was no suggestion in 
that Paper that the Commission would even give serious consideration to any proposal 
that section 128 be altered so as to permit special majorities in the Houses of the Federal 
Parliament to alter the Constitution at large. All that was suggested was that there might 
be a case for allowing certain types of provisions to be altered by the Federal Parliament.
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Previous proposals for reform

13.124 There have, in the past, been proposals that section 128 be altered to permit 
alterations to be made by Federal Parliamentary majorities. Three out of the seven 
members of the Royal Commission on the Constitution 1928-29 so recommended.58 The 
Scullin Government introduced a Bill embodying the proposal59 but it was defeated on its 
second reading in the Senate.60

Position in other countries

13.125 India. As has already been explained61 alterations to the Indian Constitution (with 
a few exceptions, most of them being in relation to amendments which directly affect the 
distribution of powers within the federal system and State representation within the 
Union Parliament, and the Article which itself lays down the machinery rules for 
amendments) may be effected simply by passage of amending Bills by the requisite 
Parliamentary majorities through each House of the Union (Federal) Parliament. Article 
368 of the Constitution does not place any restrictions on the other kinds of amendments 
which may be made. Nevertheless the Supreme Court of India has held that the power 
cannot be used to destroy or abrogate the basic structure of the Constitution. Essential 
unamendable features of the Constitution are said to include the supremacy of the 
Constitution and judicial review, a republican and democratic form of government, a 
secular state, federalism, separation of powers, national sovereignty, and the freedom and 
dignity of the individual.62

13.126 Amendments which have been held impermissible by the Supreme Court include:
(a) the 39th amendment which was designed to overturn a court ruling that the 

election of Mrs Ghandi was void;63 and
(b) an amendment to Article 368 (in 1976) which sought to exclude judicial 

review of constitutional amendments and to overturn the Supreme Court’s 
‘essential features’ doctrine.64

13.127 Canada. The Canadian Constitution establishes different amending procedures 
for different types of amendment. Under section 44 of the Canadian Constitution, the 
power to amend the Constitution in relation to the federal government or the Senate and 
House of Commons is invested exclusively in the Canadian Parliament, subject to 
sections 41 and 42.

Australian State Constitutions

13.128 Many provisions in State Constitutions can be altered by ordinary legislative 
processes. Other provisions may, however, be amended only in accordance with 
prescribed procedures.65
58 id, 246-7, 301.
59 Constitution Alteration (Power of Amendment) 1930.
60 See Hansard, House of Representatives, 28 March 1930, 688-704; 1 April 1930, 713-753; 2 April 1930, 759

813; 9 April 1930, 1023-1073; Senate, 28 May 1930, 2187-2190; House of Representatives, 28 May 1930, 
2192-2193.

61 para 13.120-13.121.
62 Kesavananda Bharati v State of Kerala AIR 1973 SC 1461.
63 Indira Nehru Gandhi v Raj Narain AIR 1975 SC 2299.
64 Minerva Mills Ltd v Union of India AIR 1980 SC 1789.
65 The Australia Act 1986 preserves the power of State Parliaments to make laws prescribing the manner and 

form of legislating and section 6 makes it clear that State law respecting the powers or procedure of a State 
Parliaments is of no force and effect unless made in such manner and form as is required by a prior law of 
the Parliament.
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13.129 State Constitutions contain a variety of manner and form requirements. The 
reason for mentioning these requirements here is that they have been framed to apply to 
the making of laws of particular types. In other words, State Constitutions provide further 
illustrations of amending procedures which vary according to the nature of the 
amendment to be made.

Submissions

13.130 More than five hundred submissions were received opposing any change which 
denied electors a say in the constitutional alteration process.

13.131 A few submissions expressed support for Parliamentary alteration of some 
constitutional provisions.66 Antony Howe, for example, submitted that it should be 
possible for the Federal Parliament to alter ‘machinery provisions’ as ‘these are mostly 
unknown to the uninitiated and so do not lend themselves to public discussion ...’. But 
there should, he suggested, ‘be referenda on rights and powers issues’.67 Dr Richard 
Cullen suggested that the Federal Parliament have ‘power to alter all but the most 
fundamental provisions of the Constitution (such as the amending formula itself) subject 
to State or elector rights to reverse any such change if they could persuade a majority of 
voters and half the States to vote for reversal at a referendum within a given time’.68 
Several submissions supported the view that only the Federal Parliament should be able 
to alter the Constitution.69

Reasons for recommendations

13.132 We believe that the democratic feature of the Australian Constitution which 
requires that it not be altered in any respect except by a vote of the people at referendum 
should be preserved. Ratification should only be possible by referendum. Federal and 
State Parliaments should be able to initiate proposals to alter the Constitution, but only a 
direct vote of the people should be able to effect such an alteration. The only exception we 
propose relates to removal of expended and outmoded provisions.70

13.133 Certainly there are strong arguments of convenience and flexibility, as well as 
cost-saving, in favour of ratification by State and Federal Parliaments, especially for 
technical matters which are not matters of great political interest or importance. 
Nevertheless we believe that they are overridden by the importance of the democratic 
principle which is enshrined in section 128. It is to be hoped that Australia’s status as a 
‘frozen continent’, in terms of constitutional alteration, will be overcome by an increased 
awareness of the Constitution and of constitutional issues amongst Australians, and by an 
increased sophistication in the way proposals for constitutional alteration are treated by 
Australia’s political leaders. However, the continent should not be ‘unfrozen’ by taking 
the ratification of proposals for constitutional alteration out of the hands of the people.
66 eg SAL Kitchen SI 108, 24 November 1986; DL Humphries S418, 18 October 1986; R Killmister S153, 26 

November 1986; JRArcher S228, 19 August 1986; P Barnsley S1052, 3 March 1987, Dr R Cullen S1308 24 
March 1987. Some people also supported State ratification eg RH Arnot S59, 28 June 1986, Justice Rae 
Else-Mitchell S85, 23 January 1987 and Dr R Cullen S1308, 24 March 1987.

67 S1247, 18 March 1987. Similar views were expressed by SAL Kitchen SI 108, 24 November 1986 and R 
Killmister S153, 9 July 1986.

68 S1308, 24 March 1987.
69 JR Archer S228, 19 August 1986, (by a two-thirds majority of a unicameral Parliament); P Barnsley SI052, 

3 March 1987.
70 para 13.147-13.158.
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13.134 A significant difficulty would be encountered if different methods were available 
to alter different types of provisions of the Constitution. It would then be necessary to 
classify proposed laws for the alteration of the Constitution to determine which 
procedure was the applicable procedure. However well-drafted the provisions were, there 
would inevitably be disputes about which was the applicable procedure.

13.135 In any event, it is most unlikely that electors would agree to an amendment of 
section 128 which denied them any role in the alteration of the Constitution and which 
transferred the power of alteration to the Federal or State Parliaments.

13.136 Some of the objects sought to be achieved by a system of ratification by State 
Parliaments may be achieved by means of the alterations we recommend to facilitate 
interchange of legislative powers between Federal and State Parliaments.71

A majority of voters overall and a majority in half the States 

Recommendation

13.137 We recommend that section 128 be altered to provide that a referendum will be 
passed if it receives an overall majority of votes in favour, and if there is also a majority in 
favour in not fewer than half the States.

Current position

13.138 Under section 128 of the Constitution a proposed alteration to the Constitution 
must be ratified or approved in the normal case72 by referendum by a majority of voters 
overall, and also by a majority of voters in a majority of States. With six States, as 
Australia has had since Federation, that means a requirement of a majority vote overall, 
and also a majority of votes in favour in at least four States.

Previous proposals for reform

13.139 Both the Joint Committee on Constitutional Review (1959) and the Australian 
Constitutional Convention (at the Melbourne (1975) session) recommended that the 
electoral majorities required under section 128 in the normal case be altered such that a 
proposal to alter the Constitution may be submitted for the Royal assent if it has been 
approved by a majority of electors voting, and a majority of the electors voting in at least 
half of the States. The change recommended would alter the present constitutional 
position only when, as at present, there is an even number of States.73

13.140 A proposal to alter section 128 in this way was put to referendum in 1974. It 
achieved a 48.02% vote in favour overall, but a majority only in New South Wales.

Submissions

13.141 Approximately half of the submissions which supported a change in the majority 
required at referendum favoured approval by a majority of all electors voting and a 
majority of electors voting in at least half the States. Of the others, some submitted that a 
simple majority of electors only should be required,74 others favoured a special majority
71 para 10.564-10.565.
72 para 13.102.
73 We deal with admission of New States in Chapter 7.
74 J Van der Nagel S2748, 13 February 1986, D Currie S357, 16 October 1986; Italian Federation of Migrant 

Workers S1241, 17 March 1987; M Ossola S1238, 17 March 1987.

878



of all electors75 or various refinements on a double majority requirement.76 Only a few 
submissions which specifically addressed the question of the majority requirement 
favoured retention of the status quo.77

Reasons for recommendation: the majority view

13.142 In the view of a majority of us (Sir Maurice Byers, Mr Whitlam and Professor 
Campbell), whether a proposed alteration is initiated by the Federal Parliament or in the 
way we propose should be open for State Parliaments, the ensuing referendum should be 
carried if a majority of electors vote in favour, and if there is also a majority in at least 
half the States.

13.143 It is appropriate that the view of the majority of people voting at referendum 
should prevail if, in addition, the issue has support in at least half the States. There is 
already provision in the Constitution which protects State interests where the issue 
involved is one affecting the minimum number of representatives of the State in the House 
of Representatives, or increasing, diminishing, or otherwise altering the limits of the State, 
or in any manner affecting the provisions of the Constitution in relation thereto.78 Other 
alterations to the Constitution ought to be determined by a majority of electors voting 
overall, provided there is majority support also in at least half the States.

Reasons for recommendation: the minority view

13.144 Sir Rupert Hamer and Professor Zines prefer retention of the present 
requirements. Sir Rupert points to the fact that two of the three referendums which have 
got overall majorities, but majorities in only half the States, had very narrow majorities 
indeed.79 In Sir Rupert’s view, it is undesirable that such slender majorities should be the 
determinant of constitutional change.

13.145 Professor Zines points out that, once the Northern Territory is admitted as a 
State, the changed formula proposed by the majority will be of no consequence in any 
event because there will be an uneven number of States. In his view, the proposed change 
might be contentious, and is likely to make little practical difference.

REMOVING EXPENDED PROVISIONS

Recommendation

13.146 A majority of us (Sir Rupert Hamer, Mr Whitlam, Professors Campbell and 
Zines) recommend that there should be a provision in the Constitution allowing the 
Federal Parliament, with the consent of the Parliaments of all of the States, to make laws 
for the omission of a provision or part of a provision which has ceased to have any 
operation. This would have to be a formal Act of the Parliament. Such legislation would

75 M Bryan SI066, 27 February 1987 (two-thirds); R Killmister SI50, 3 July 1986, (60%); C McDowell S681, 
12 October 1986.

76 eg, a double majority or two-thirds of the electorate; Senator Colin Mason S489, 31 October 1986; and a 
majority overall and a majority in a majority of States and Territories: Judge HH Jackson S1400, 26 March 
1987.

77 eg S Souter SI936, 22 March 1987.
78 Second last paragraph of section 128.
79 Industrial employment by 50.30% and marketing by 50.57%, both in 1946. The other referendum to get a 

majority overall but majorities in only 3 States was simultaneous elections in 1977, which got 62.20% of the 
vote overall. The smallest majority ever in a referendum which was actually carried was also in 1946: 
54.39: for the social services power in section 51 (xxiiiA.) of the Constitution.
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be reviewable by the High Court. The legislation would be invalid if, in the view of the 
High Court, the provision that was sought to be omitted was not an expended one. The 
proposed alteration we propose is in Bill No 39 (Section 128(9)) at Appendix K.

Current position

13.147 The only way in which any provision of the Constitution can be altered or 
removed is by means of a referendum in accordance with section 128.

13.148 There are various provisions in the Constitution which are expended. They fall 
into the following four categories:

(a) original provisions which are spent;
(b) interim provisions which dealt with specific matters pending the enactment 

of federal legislation;
(c) provisions which have been accepted by the Australian Constitutional 

Convention as obsolete and inconsistent with Australia’s status as a 
sovereign nation; and

(d) transitional provisions, including those added to section 15 of the 
Constitution in 1977.

13.149 The provisions which we elsewhere recommend be omitted include sections 26, 
41, 52(ii.), 69, 84, 85, 86, 87, 89, 93, 95, 97 and the second paragraph of section 83, the 
second paragraph of section 90, the second paragraph of section 92 and the introductory 
words of section 96. Expended words should also be omitted from other sections 
including 3, 15 and 66.

Issue

13.150 Should there be some means other than that provided for in section 128 for the 
removal of expended provisions from the Constitution?

Reasons for recommendation

13.151 The purpose of recommending the removal of these provisions from the 
Constitution is to create a more readable document. They could be repealed with no 
practical effect on the operation of the Constitution. Unencumbered by the clutter and 
potentially confusing presence of these provisions, the document would be more easily 
understood and would give a clearer picture of the constitutional framework of 
government of Australia.

13.152 Mr JQ Ewens suggested to us several ways in which this might be done. 
Whichever way might be chosen, it would be necessary to have some identifiable and 
authentic document effecting the alterations. This would need to be preserved, as “assent” 
copies of Acts are preserved.

13.153 The simplest way would be by an Act of the Parliament. If such an Act went 
beyond removing what could be truly described as spent provisions, the Act would be pro 
tanto invalid and inoperative.

13.154 A second way would be by such an Act being approved or concurred in by State 
Parliaments or by State Governors. The concurrence of not fewer than half of them, or a 
majority of them, or all of them, might be required. Such a requirement for approval or
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concurrence would act as a deterrent against the inclusion of provisions for the removal 
of doubtfully spent provisions. Removal of provisions not truly spent could be 
challenged.

13.155 A third method might be by decision of a politically independent person, such as 
the Chief Justice of the High Court, with or without the concurrence of the Governor- 
General in Council, and with or without the concurrence of a majority of State 
Governors.

13.156 A fourth method might be by decision of a commission set up to identify spent 
provisions and, by instrument, to provide for their omission.

13.157 Another option was also mentioned by Mr Ewens. One of the things the 
Commission has in mind is having copies of the Constitution available for sale or other 
distribution without the inclusion of‘dead wood’. Mr Ewens pointed out that it is a fairly 
common practice to issue reprints of Acts with spent (usually transitional) provisions 
omitted and with a note that this has been done. Anyone who wants to see the omitted 
provisions can find them in the relevant original Act. He suggested that something similar 
to this could be done for the Constitution. Mr Ewens made the point that it would have to 
be done with discretion and checked by a rather more senior or experienced person than 
usually prepares and checks reprints of Acts. We are grateful to Mr Ewens for his 
suggestions.

Dissent by Sir Maurice Byers

13.158 Sir Maurice Byers has strong reservations about the proposal. He would have no 
objection if its effect were no more than to ensure that the reprinting of the text of the 
Constitution would omit expended provisions. He does not, however, support the 
proposal recommended by the majority of an additional alteration process to that 
contained in section 128.

CLARIFICATION OF AMBIGUITIES

13.159 The High Court has never had occasion to interpret the provisions of section 128. 
Some of the provisions are ambiguous and a number of them have been the subject of 
legal opinions. Committees of the Australian Constitutional Convention have also 
considered the provisions.

The deadlock provision

Recommendation

13.160 We recommend that the deadlock provision contained in the second paragraph of 
section 128 should be altered in a similar way as we have recommended section 57 should 
be altered.

Current position

13.161 Under paragraph two of section 128 it is possible for a proposed law for the 
alteration of the Constitution to be submitted to referendum if it has been passed by one 
House but has been rejected or has failed to be passed by the other House. Paragraph two 
reads:

But if either House passes any such proposed law by an absolute majority, and the other 
House rejects or fails to pass it, or passes it with any amendment to which the first- 
mentioned House will not agree, and if after an interval of three months the first-mentioned
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House in the same or the next session again passes the proposed law by an absolute majority 
with or without any amendment which has been made or agreed to by the other House, and 
such other House rejects or fails to pass it or passes it with any amendment to which the 
first-mentioned House will not agree, the Governor-General may submit the proposed law 
as last proposed by the first-mentioned House, and either with or without any amendments 
subsequently agreed to by both Houses, to the electors in each State and Territory qualified 
to vote for the election of the House of Representatives.

13.162 This paragraph is similar to the first paragraph of section 57.80 81

13.163 In Victoria v Commonwealth and Connor (PMA Casethe High Court held that, 
for the purposes of section 57, the Senate cannot be said to have failed to pass a Bill 
originating in the House of Representatives until the Senate has had a reasonable time to 
deliberate on the Bill.82 What is a reasonable time in a particular case may be open to 
dispute. There may therefore be doubt about whether the conditions for the holding of a 
referendum have been satisfied.

13.164 Other points made in the case which have a bearing on paragraph two of section 
128 were:

(a) an amendment is not one to which the House ‘will not agree’ until that 
House expresses its disagreement with the amendment; and

(b) the interval of three months begins to run from the date of rejection or 
failure to pass by the Senate and not from the date of passing by the House.

13.165 A further problem can arise under paragraph two. Suppose a Bill is passed by the 
House of Representatives, and is amended by the Senate, but the House does not agree 
with the Senate’s amendment. Does the 3-month period after which the House may again 
pass its law, in order to pave the way for a referendum, begin to run from the date of the 
Senate’s amendment or from the date of the House’s rejection of Senate’s amendment? 
Professor JE Richardson suggested it was the latter but recommended that paragraph two 
be clarified.83

13.166 Standing Committee B of the Australian Constitutional Convention 
recommended that paragraph two be omitted and replaced by the following paragraph:84

If one House passes by an absolute majority of the total number of members a proposed law 
for the alteration of the Constitution and transmits it to the other House and the other 
House has not passed the proposed law within fifteen sitting days after the date on which 
the proposed law is received by it without amendment or with such amendments only as 
were agreed to by the first-mentioned House and the session has not ended; and if the first- 
mentioned House in the same or next session passes by an absolute majority of the total 
number of members the proposed law with or without any amendments made by or agreed 
to by the first-mentioned House and transmits it to the other House and the other House has 
not passed the proposed law with fifteen sitting days after the date on which the proposed 
law is received by it and the session has not ended, the Governor-General may submit the

80 noted at para 4.613.
81 (1975) 134 CLR 81.
82 id, 122-4 (Barwick CJ), 146-8 and 154-5 (Gibbs J), 171-6 (Stephen J), 184-8 (Mason J).
83 In the matter of section 128 of the Commonwealth Constitution, Further Opinion, 18 Feb 1974, at 

Appendix B ACC Standing Committee B, Report to Executive Committee (1974) 41-43, ACC Proc, 
Melbourne 1975.

84 Standing Committee B Report to Executive Committee (1974) 6 and Appendix H, ACC Proc, Brisbane 
1985, vol II.
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proposed law as last proposed by the first-mentioned House, and either with or without any 
amendments subsequently agreed to by both Houses, to the electors in each State qualified 
to vote for the election of the House of Representatives.85

13.167 A paper prepared for the Australian Constitution Convention by the Federal 
Attorney-General’s Department (August 1983) said that the Federal Government did not 
support the proposed alteration, making a number of interpretive and drafting points.86

13.168 The Australian Constitutional Convention Constitutional Amendment Sub
Committee later recommended that Standing Committee B’s proposal was not of 
sufficient importance to be put to a referendum.87

13.169 In our view, section 128 should be altered in the same way as we recommend for 
the first paragraph of section 57.88 The second paragraph of section 128 would be altered 
to read:

(3) If either House passes any such proposed law by an absolute majority and the other 
House rejects it and if, after an interval of ninety days from rejection of the proposed law, 
the first-mentioned House, in the same or the next session, again passes the proposed law by 
an absolute majority, with or without any amendments that have been made, suggested or 
agreed to by the other House, and the other House again rejects the proposed law, with or 
without any amendments to which the first-mentioned House has not agreed, the Governor- 
General in Council shall cause the proposed law to be submitted to the electors as 
mentioned in sub-section (2), as last proposed by the first-mentioned House and with any 
amendments subsequently agreed to by both Houses.
(4) If, at the expiration of sixty days after a proposed law to alter this Constitution has been 
transmitted by one House to the other House, the other House has not passed the proposed 
law as transmitted to it, or has passed it with amendments to which the House that 
transmitted the law has not agreed, the other House shall be taken to have rejected it.

The obligation to hold a referendum

Recommendation

13.170 We recommend that section 128 be altered to require that ‘the Governor-General 
in Council shall submit’ a proposed law to the electors where a proposed law has been 
initiated in accordance with the Constitution — whether by State Parliaments or by either 
or both Houses of Federal Parliament in accordance with section 128.

Current position

13.171 The first paragraph of section 128 provides that when a proposed alteration has 
been passed by both Houses it ‘shall be submitted’ to a referendum not less than two 
months nor more than six months after its passage through both Houses.

13.172 The first paragraph does not specify who is to submit the proposed law to the 
electors. Section 7 of the Referendum (Machinery Provisions) Act 1984, however, provides 
that when a proposed law for the alteration of the Constitution is to be submitted to 
electors, the Governor-General may issue a writ for submission of the proposed law to the 
electors.

85 It should be noted that having regard to the amendment of section 128 in 1977, the proposed paragraph 
would need to be revised by the insertion of the words ‘and Territory’ after the word ‘State’ where last 
mentioned.

86 Constitutional Amendment Sub-Committee, Report to Standing Committee (June 1984) 28-9, ACC Proc, 
Brisbane 1985, vol II.

87 id, 2.
88 para 4.611.
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13.173 Despite the fact that the first paragraph uses the word ‘shall’, it is unlikely that the 
High Court would hold that there is a legally enforceable obligation to issue a writ for a 
referendum or that a Minister or Ministers are obliged to advise the Governor-General to 
issue such a writ. In 1965 the Government took advice on the question and was assured 
that it was for it to decide whether or not a referendum should be held.89 Once a writ has 
been issued it is probably not open to the Governor-General to revoke it without special 
statutory authorisation.90

13.174 In 1983-1984 five Constitution Alteration Bills91 were passed by both Houses of 
Federal Parliament, but no writ for a referendum was ever issued in relation to them. 
Similarly, the Menzies Government’s Constitution Alteration (Parliament) 1965 and 
Constitution Alteration (Repeal of Section 127) 1965 were passed by both Houses of 
Federal Parliament, but no writ for a referendum was issued. The Fisher Government had 
six proposed alterations92 which were passed by both Houses of Federal Parliament, and 
in relation to which a writ for a referendum was issued under section 128, but was 
withdrawn.93

13.175 A full table of proposed constitutional alterations which were introduced into 
Federal Parliament but not carried is at Appendix N.94

13.176 In contrast to the first paragraph, the second paragraph of section 128 — the 
deadlock provision — says that if the conditions specified therein have been satisfied, the 
‘Governor-General may submit the proposed law’ to the electors.

13.177 The deadlock provision in section 128 reads as if proposed laws to alter the 
Constitution which have the support of either the Senate or the House of Representatives 
might be put to referendum. But in practice, because of the principles of responsible 
government, and because the House of Representatives is the House where Governments 
must have confidence, proposed constitutional alterations which are originated by the 
Senate and blocked by the House of Representatives do not go to referendum. The 
Government of the day simply vetoes them by not advising the Governor-General to issue 
the writs for the referendum. At present, even if they were to be put to referendum and 
passed, it could be that the Government of the day could still veto them by advising the 
Governor-General not to give Royal assent to the proposed alteration.

Previous proposal for reform

13.178 Australian Constitutional Convention. At the Brisbane (1985) session of the 
Australian Constitutional Convention it was resolved that a number of principles and 
practices should be observed as conventions of the Constitution. One of these was that:

The Governor-General acts only on the advice of the Prime Minister in submitting a 
proposed law for the alteration of the Constitution to the electors, whether the proposed law 
has been approved by both Houses or one House only.95

89 JR Odgers, Australian Senate Practice (1976 edn) 342.
90 See Referendum (Constitution Alteration) Act (No 2) 1915.
91 Constitution Alteration (Advisory Jurisdiction of High Court) 1983, Constitution Alteration (Inter-change of 

Powers) 1983, Constitution Alteration (Removal of Out-moded and Expended Provisions) 1983, Constitution 
Alteration (Simultaneous Elections) 1983 and Constitution Alteration (Parliamentary Terms) 1983.

92 Constitution Alteration (Industrial Matters) 1915, Constitution Alteration (Nationalization of Monopolies)
1914, Constitution Alteration (Railway Disputes) 1916, Constitution Alteration (Senators’ Term of Service)
1915, Constitution Alteration (Trade & Commerce) 1915 and Constitution Alteration (Trusts) 1915.

93 By the Referendum (Constitution Alteration) Act (No 2) 1915.
94 A list of proposed alterations actually put to referendum, and the result of those is in Table 1.1 at para 1.21 

above.
95 ACC Proc, Brisbane 1985, vol I, 417.
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Advisory Committee's recommendation

13.179 The Executive Government Committee recommended that:
The Governor-General acts only on the advice of the Prime Minister in submitting a 
proposed law for the alteration of the Constitution to the electors, whether the proposed law 
has been approved by both Houses or by one House only.96

Reasons for recommendation

13.180 We recommend above97 that there be additional means by which proposed 
alterations might be initiated, and that the monopoly of the Federal Government of the 
day over the initiation process be removed. Consequential changes are needed to ensure 
that that is achieved.

13.181 Under our proposals there would be an obligation to put proposals to referendum 
where the provisions of section 128 had been satisfied. No veto would be permitted of 
Senate-initiated proposed alterations nor of State-initiated proposed alterations.98

13.182 Likewise, proposed alterations initiated by the House of Representatives which 
had satisfied the requirements of section 128 or passed by both Houses would have to be 
put to referendum.

Power to alter the covering clauses and section 105A

13.183 We note the following recommendation from the Report to the Executive 
Committee of Standing Committee B of the Australian Constitutional Convention:99

THAT the Constitution be altered or other action taken to ensure that no provision in the 
Constitution is beyond the reach of amendment by using the machinery under section 128 
and to ensure that action is open to the Australian people under section 128 to alter or 
amend the ‘covering clauses’ of the Constitution.
The Committee has noted that section 128 is not applicable to the eight covering clauses and 
that it is arguable that section 128 is not applicable to section 105A. The Committee 
considers it undesirable that these matters should be left unresolved and expresses the view 
that there is no reason why section 128 should not be applicable generally.

13.184 In Chapter 3100 we explained our conclusion that the Covering Clauses can be 
altered under section 128, and indeed, that that is the appropriate way to alter the 
Covering Clauses.

13.185 The Committee’s doubt about the amendability of section 105 A presumably stems 
from the provision in section 105A(5) that every federal/State agreement made pursuant 
to section 105A(1) shall be binding on the parties ‘notwithstanding anything contained in 
this Constitution’. We do not think that there is any real doubt about the power to alter 
section 105A by the means provided in section 128. Section 105A is part of the 
Constitution and can be altered just as any other section of the Constitution can be.

Paragraph five of section 128

13.186 Paragraph five says:
96 Executive Report, Practice xviii, 69.
97 para 13.19.
98 The Tasmanian Royal Commission on the Constitution recommended in 1982 that the Tasmanian Upper 

House be empowered to initiate referendums to the Tasmanian Constitution.
99 (1974) 9, ACC Proc, Melbourne 1975.
100 para 3.103-3.123.
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No alteration diminishing the proportionate representation of any State in either House of 
the Parliament, or the minimum number of representatives of a State in the House of 
Representatives, or increasing, diminishing, or otherwise altering the limits of the State, or 
in any manner affecting the provisions of the Constitution in relation thereto, shall become 
law unless the majority of the electors voting in that State approve the proposed law.

13.187 There have been differences of legal opinion on how this paragraph is to be 
interpreted. Standing Committee B of the Australian Constitutional Convention 
recommended alterations to clarify it.101

13.188 The question is: To what proposed alterations does paragraph five apply? In an 
opinion prepared for the Australian Constitutional Convention, Professor JE Richardson 
identified the alternatives as follows:

13.189 Alternative 1. Paragraph five applies to:
(a) an alteration diminishing the proportionate representation of any State in 

the Senate or the House of Representatives;
(b) an alteration diminishing the maximum number of representatives of a State 

in the House of Representatives (but not the Senate);
(c) an alteration increasing, diminishing or otherwise altering the limits of a 

State; and
(d) an alteration in any manner affecting the provisions of the Constitution in 

relation thereto, that is, in relation to (a), (b), and (c).

13.190 Alternative 2. Category (d) refers only to category (c) and alterations affecting 
provisions of the Constitution within category (c).102

13.191 Professor Richardson concluded that Alternative 1 is the better view. He noted 
that, although most others who have written on the subject have shared his views, there 
has been disagreement about what kinds of alterations would come within category (d). 
The main bone of contention has been whether this category includes alterations of 
paragraph five itself. The question is: Does a proposal to alter paragraph five affect the 
provisions of the Constitution in relation to categories (a),(b) and (c)? Richardson 
concluded that it does. His view agrees with that of Sir Garfield Barwick, Sir Henry 
Baker, Professors Lumb, Harrison Moore and Sawer and the 1929 Royal Commission on 
the Constitution.103

13.192 Following Professor Richardson’s advice, Standing Committee B recommended 
(though not unanimously) that paragraph five be clarified. It proposed that the present 
paragraph be omitted and replaced by the following paragraph:

Notwithstanding anything contained in this section, a proposed law for the alteration of the 
Constitution which
(i) diminishes the proportionate representation of a State in either House of the 

Parliament;
(ii) diminishes the minimum number of representatives of a State in the House of 

Representatives;
(iii) increases, diminishes, or otherwise alters the limits of a State; or

101 Report to Executive Committee (1974) 6, ACC Proc, Melbourne 1975.
102 Opinion of DI Menzies QC for the Joint Committee on Constitutional Review 1959, referred to by 

Professor JE Richardson in Appendix A to Standing Committee B, Report to Executive Committee (1974) 
19, ACC Proc, Melbourne 1975.

103 In the matter of section 128 of the Commonwealth Constitution, Draft Opinion, 12 February 1974, 
Appendix A to Standing Committee B, Report to Executive Committee (1974) 18-40, ACC Proc, 
Melbourne 1975.

886



(iv) in any manner affects any of the provisions of the Constitution in relations to sub
paragraphs (i), (ii) or (iii) of this paragraph

shall not become law unless a majority of the electors voting in that State approve the 
proposed law.

13.193 The new paragraph proposed by Standing Committee B may not resolve all of the 
uncertainties which attend paragraph five as it now stands. But it would certainly cover:

(a) alterations of paragraph three of section 7 (equal representation of the 
original States in the Senate);

(b) alterations of paragraph two of section 24 (members of the House of 
Representatives chosen in the States to be in proportion to the respective 
populations of the States); and

(c) alterations of the last paragraph of section 24 (original States guaranteed a 
minimum number of five members in the House).

13.194 Another question arising under paragraph five is whether the special requirement 
it imposes must be fulfilled in relation to amendments of paragraph five itself. This is yet 
another question on which opinions are divided.104 Standing Committee B of the ACC 
recommended in its 1974 Report that paragraph five be altered so as to provide 
specifically that an alteration to that paragraph must be approved by a majority of 
electors voting on the proposed alteration in each State. We believe that any alteration to 
the substantive operation of paragraph five would require approval by the electors in each 
State.
13.195 In 1984 the Australian Constitutional Convention’s Constitutional Amendment 
Sub-Committee recommended that Standing Committee B’s proposals for alteration of 
paragraph five were not of sufficient importance to be put to referendum.105
13.196 We recommend that paragraph 5 of section 128 be altered to read:

(7) Notwithstanding anything contained in this section, a proposed law for the alteration of 
this Constitution that —

(a) diminishes the proportionate representation of a State in either House of the 
Parliament;

(b) diminishes the minimum number of representatives of a State in the House 
of Representatives; or

(c) increases, diminishes or otherwise alters the limits of a State,
shall not become law unless a majority of the electors voting in that State have approved the 
proposed law.
(8) Notwithstanding anything contained in this section, a proposed law for the alteration of 
this Constitution that provides for the alteration or omission of sub-section (7) or affects in 
any manner any of the provisions of that sub-section shall not become law unless in each 
State a majority of the electors voting have approved the proposed law.

13.197 The intended effect of this provision is that it would not apply to:
(a) alterations dealing with representation of Territories;
(b) alterations of the nexus rule; or
(c) alterations to do with representation of new States.

104 See id, 28 and following.
105 Report to Standing Committee (1984) 15, ACC Proc, Brisbane 1985, vol II.
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13.198 In our view, this change would not have to get a majority in all States to be passed. 
It would only have to get a majority in a majority of States. The changes we propose are 
drafting changes recommended for greater clarity and we think that the existing provision 
has the same effect.

Putting options at referendum 

Recommendation

13.199 We recommend that neither the Federal Parliament nor the State Parliaments 
should be able to submit a proposed alteration containing options or alternatives to the 
electors at a referendum. But the two Houses of Federal Parliament could initiate 
competing proposed alterations. Furthermore, either House or both Houses of the 
Federal Parliament, on the one hand, and the State Parliaments, on the other, could 
initiate proposed alterations which were at variance with one another. If two or more 
proposed alterations were approved by referendum on the same day, the proposed 
alteration which attracted the greater number of votes overall at the referendum would 
prevail, and the other proposed alteration or alterations would, to the extent that they 
were inconsistent, be invalid.106

Issue and current position

13.200 In Background Paper No 12,107 we raised the question whether the rules for 
altering the Constitution should permit the submission to electors of a number of options. 
The Constitution probably does not at present allow for options to be presented.

Submissions

13.201 The question of options was touched on in several of the submissions to the 
Commission.108 The ability to put options to referendum was supported by Dr Richard 
Cullen and the Hon Dr Douglas Everingham.109 Mr Antony Howe has suggested that the 
presentation of options would be appropriate when the issue is a straightforward one, for 
example whether the maximum term of Parliament should be extended from three to four 
or five years, but inappropriate in many other cases.

13.202 Dr Everingham queried whether it is indeed the case that options cannot, under 
section 128 as it now stands, be presented to electors. Would it not be possible for 
competing Senate and House of Representatives proposals for amendment to be 
submitted to referendum pursuant to the deadlock provision in section 128? Would it not 
also be possible to present options and to declare that the option which was supported by 
the requisite electoral majorities would be, in effect, the ‘proposed law’? The argument 
that the deadlocks provision in section 128 already allows for competing Senate and 
House proposals to be submitted to referendum is not, we think, without substance. 
Whether, however, a single Bill setting out options could be characterised as a proposed 
law is very much open to question.
106 If the proposed alterations went to referendum on different days, and two or more were approved, the last 

one approved would prevail.
107 22-3.
108 SAL Kitchen SI 108, 24 November 1986; K Playford SI068, 1 March 1987; D Murphy SI013, 25 February 

1987; G Jensen S1003, 20 February 1987; A Howe S1247, 18 March 1987.
109 SI308, 24 March 1987; Dr D Everingham S1384, 28 March 1987.

888



Reasons for recommendation

13.203 If the Constitution were to be amended to permit States’ and/or electors’ 
initiative, options for constitutional alteration could conceivably be submitted to 
referendum at the same time. In that event, options should be permitted. Ultimately 
Australia’s voters would decide which proposal would prevail. If two or more 
inconsistent proposals were put up to referendum at the same time, and both were passed, 
the proposal getting the greater number of votes overall would prevail. The other 
proposal would, to the extent of the inconsistency, be invalid.

13.204 The proposals would still, however, have to be in different Bills. It would not be 
open, for example, in a single Bill to propose that the term of Federal Parliament be 
altered, but to leave it to the people voting at referendum to decide whether the new term 
would be four years or five. It is up to those initiating a proposed alteration to make up 
their minds, and to put a specific proposal, rather than a range of options, to referendum.

Subject-matter of proposed laws

13.205 Standing Committee B of the Australian Constitutional Convention 
recommended in 1974:

THAT the Constitution be altered to prevent unrelated matters being included in the one 
law for alteration of the Constitution submitted to the electors under section 128.
The Committee’s recommendation here has been prompted by the content of the 
Constitution Alteration (Mode of Altering the Constitution) 1974. This has within it two 
principal proposals; one designed to grant the right to vote at referendums to the electors of 
the Australian Capital Territory and the Northern Territory; and the other directed to 
providing that in general constitution alterations approved by a majority of the Australian 
electors voting should become law if approved also by a majority of electors voting in half 
the States instead of a majority of States as at present.
The Committee views the first of these proposals as likely to command acceptance by 
substantial majorities, but considered the second as likely to prove controversial.110

13.206 In our view, Governments should be left to decide what is included within a 
proposed law for altering the Constitution. A provision such as that proposed by 
Standing Committee B would only invite doubt and litigation. Whether a proposed 
alteration involved one question or more would often involve very subjective judgment. 
Such matters are better resolved by the political process and by the decision of the people 
at referendum than by the courts. If manipulative attempts are made to ‘package’ different 
issues in a single referendum question, we are confident of the voter’s ability to make an 
appropriate appraisal of the proposals.

EFFECT OF ALTERATIONS TO THE CONSTITUTION

Recommendations

13.207 We recommend that the Constitution be altered by inserting at the end of Chapter 
VIII the following section:

Savings
129.(1) In this section, ‘constitutional alteration’ means an alteration of this Constitution, 
however made; ‘legal proceeding’ includes a proceeding in or before a body or person not 
being a court.

110 Report to Executive Committee (1974) 8, ACC Proc, Melbourne, 1975.
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(2) A constitutional alteration does not affect the continued operation of a law of the 
Commonwealth or of a State or Territory made before the alteration took effect except to 
the extent (if any) that, under this Constitution as so altered, the law could not have been 
made.
(3) A constitutional alteration does not —

(a) revive anything (including a law) that was not in force or existence 
immediately before the alteration took effect;

(b) affect the previous operation of this Constitution or anything duly done or 
suffered before the alteration took effect;

(c) affect a right, privilege, obligation or liability acquired, accrued or incurred 
before the alteration took effect;

(d) affect a penalty, forfeiture or punishment incurred in respect of an offence 
before the alteration took effect; or

(e) affect an investigation, legal proceeding or remedy in respect of such a right, 
privilege, obligation, liability, penalty, forfeiture or punishment.

(4) Such an investigation, legal proceeding or penalty may be instituted, continued or 
enforced and the penalty or forfeiture may be imposed as if the constitutional alteration had 
not been made and anything in relation to investigation, legal proceeding or penalty may be 
done in all respects as if the constitutional alteration had not been made.
(5) A constitutional alteration does not affect the holding of the office of Governor-General 
or any other office established by or referred to in the Constitution and a person holding the 
office immediately before the constitutional alteration took effect continues to hold the 
office as if the alteration had not been made.
(6) The preceding provisions of this section have effect except to the extent that a contrary 
intention is expressed by the constitutional alteration.

Current position

13.208 Section 128 of the Constitution prescribes the method by which the Constitution 
may be altered. But nowhere in the Constitution is there any provision which deals with 
the legal effect of alterations made pursuant to that section, for example, the effect of an 
alteration which repeals a provision conferring a power on the Federal Parliament to 
legislate with respect to a given subject, and which then re-enacts the repealed provision 
with some additions.

13.209 It is commonly assumed that, as the Constitution is part of an Act of the United 
Kingdom Parliament, the Commonwealth of Australia Constitution Act 1900, its 
interpretation is still controlled by the Imperial Interpretation Act 1889.lu But the sections 
of the 1889 Act which deal with the effect of Acts which repeal prior enactments117 do not 
apply to alterations of the Constitution pursuant to section 128 because, for the purposes 
of the 1889 Act, repealing Acts refer only to Acts of the United Kingdom Parliament. 
Alterations to the Constitution pursuant to section 128 are not within this category, even 
though they are made by virtue of authority conferred by an Imperial Act. The legal effect 
of alterations of the Constitution pursuant to section 128 must, presumably, be 
determined by reference to principles of common law concerning the operation of 
statutes.

13.210 One such principle is that statutes are presumed not to have retroactive effect. In 
other words, they operate only from the time the process of statute-making is completed, 
which is normally the date on which the Royal assent is given, or from such later date as 111 112
111 Although the Interpretation Act 1889 was repealed by the United Kingdom Parliament in 1978, the 

repealing Act does not apply to Australia and the 1889 Act remains part of Australian law. See Ukley v 
Ukley [1977] VR 121.

112 Sections 11 and 38.
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the relevant legislature has specified. This principle would be relevant were the 
Constitution to be altered so as to impose new limitations on the exercise of the legislative 
powers of the Federal and State Parliaments, for example, by the inclusion of the 
proposed new Chapter entitled ‘Rights and Freedoms’.113 Were constitutional alterations 
of this kind to be made, there would be questions about:

(a) their effect on prior legislation which, when it was made, was consistent 
within the Constitution as it then stood; and

(b) their effect on rights, duties and liabilities arising from, or dependent on, 
that prior legislation.

13.211 Australian courts have not, so far, had occasion to rule on the effect of 
constitutional alterations of this type. Should the occasion arise, they would, no doubt, be 
guided by the rulings of courts in other common law countries which have had to 
determine such questions.

13.212 In the United States it has been held that a constitutional amendment which 
introduces a new prohibition renders inoperative, for the future, any legislation which 
violates that prohibition.114 Canadian courts have taken a similar view in relation to the 
operation of the Canadian Charter of Rights and Freedoms which came into force on 17 
April 1982. Thus no one may obtain legal remedy for acts done prior to the 
commencement of the Charter, even though those same acts would, had they been 
committed after 17 April 1982, have violated the Charter.115 On the other hand, it has been 
held that the remedy under the Charter may be sought by persons who were sentenced to 
imprisonment before 12 April 1982 but were still in prison when the Charter came into 
force.116 There has, however, been a difference of judicial opinion over whether section 8 
of the Charter, which provides that ‘Everyone has the right to be secure against 
unreasonable search or seizure’, may be invoked to challenge the legitimacy of continued 
retention of material seized before the Charter came into force, on the ground that the 
initial seizure violated section 8.117

13.213 Were the Constitution to be altered to remove a limitation on legislative power, or 
to grant a new legislative power, the alteration would not, in the absence of express words 
to the contrary, validate prior legislation which, when it was made, was ultra vires and 
therefore void ab initio, even though the legislation would be valid if re-enacted after the 
alteration.118 There is, however, American authority for the view that a legislature may
113 See Chapter 9 of this Report.
114 Neal v Delaware 103 US 370 (1880).
115 Re Potma and the Queen (1982) 136 DLR 3d 69 (Ont CA); Re Gittens and the Queen (1982) 137 DLR 3d 687 

(FCTD); as to searches and seizures see R v Silber( 1982) 69 CCC 2d 147 (BC Prov Ct); R v Longtin( 1983) 
147 DLR 3d 604 (Ont CA); Re Pica and Attorney-General of Canada (1985) 23 DLR 4th 722 (CA).

116 Rv Konechny( 1983) 6 DLR 4th 350 (BCCA).
117 See R v Davidson (1982) 40 NBR 2d 702 (QB); Re Chapman and the Queen (1984) 9 DLR 4th 244 (CA); cf 

Jim Pattison Industries Ltd v The Queen; Mediacom Industries Inc v The Queen (1985) 3 CPR 3d 9 (FCTD); 
R v James; R v Dzagic (1986) 27 CCC 3d 1 (FCTD).

118 See Village of Mt Pleasant v Vansice 5 NW 378 (1880); Fellows v Schultz 469 P 2d 141 (1970); 16 American 
Jurisprudence 2d, para 259, note 88.
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enact a statute, not authorised by the existing Constitution, in anticipation of a 
constitutional amendment, or to take effect when an anticipated constitutional 
amendment is ratified.119

13.214 Another type of alteration to the Constitution the effect of which needs to be 
considered is that which repeals a provision conferring jurisdiction or legislative or 
executive power. The repeal in such a case may be accompanied by a further alteration to 
the Constitution which re-enacts the repealed provision with some changes.

13.215 The position at common law is, briefly, as follows:
(a) When a statute is repealed, it is treated, except as to matters past and closed, 

as if it had never existed.120
(b) When a statute, which repealed a prior statute, is itself repealed, the prior 

statute is revived unless the legislature, expressly or by implication, provides 
to the contrary.121

(c) When a statute which displaced the common law is repealed, the common 
law is revived unless the legislature, expressly or by implication, provides to 
the contrary.122

(d) When a statute enabling the making of subordinate legislation is repealed, 
subordinate legislation made under the repealed statute ceases to operate 
from the time the repealing statute commences, unless the repealing statute 
contains a saving clause. The repealing statute renders the subordinate 
legislation made under the prior statute inoperative, even though it includes 
a new enabling provision which would authorise the making of the 
subordinate legislation made under the repealed statute.123

13.216 Whether or not these common law principles apply to alterations of the 
Constitution is unsettled. If they do apply, the fact that they are merely presumptive 
principles would mean that the effect of many alterations to the Constitution by way of 
repeal of existing provisions would be uncertain. To take but two examples:

(a) Would a federal statute made in exercise of a power conferred by provision 
X continue in force if provision X were to be repealed and replaced by 
provision Y which included, but enlarged upon, provision X?

(b) Would a person appointed to an office pursuant to provision X continue to 
hold office if provision X were to be repealed and replaced by a provision 
authorising appointments to the same office, subject to qualifications which 
a person previously appointed to the office satisfies?

119 Druggart v Anderson, 269 US 36 (1925); see also 16 American Jurisprudence 2d para 259, note 95 and 
annotations in 171 ALR 1075-9 (1945). A similar principle was approved by the High Court of Australia in 
The Queen v Australian Industrial Court; Ex parte CLM Holdings Pty Ltd (1977) 136 CLR 235, 243 in 
relation to federal legislation which has been enacted in an anticipatory way to give effect to an 
international agreement once it becomes binding on Australia. The Court said that, so long as the 
anticipatory legislation does not come into operation before the agreement becomes binding on Australia, 
it is a valid exercise of the external affairs power, alone or in combination with the express incidental 
power.

120 Surtees v Ellison (1829) 109 ER 278, 279; Tattle v Grimwood (1826) BOER 603; Victorian Stevedoring and 
General Contracting Co Pty Ltd and Meakes v Dignan (1931) 46 CLR 73, 105 (Dixon J); Eton College v 
Minister of Agriculture, Fisheries and Food [ 1964] Ch 274.

121 Tattle v Grimwood (1826) 130 ER 603, 604 (Best CJ).
122 Marshall v Smith (1907) 4 CLR 1617, 1634-5 (Barton J), 1646 (Higgins J). As to revival of royal prerogatives 

when statutes overriding them are repealed, see Attorney-General v De Keyser's Royal Hotel Ltd[ 1920] AC 
508, 539-40, 554, 561.

123 Bird v John Sharp and Sons Pty Ltd (1942) 66 CLR 233; Victorian Chamber of Manufactures v 
Commonwealth (1943) 67 CLR 347, 367.
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The common law principles described above have, so far as they relate to ordinary 
legislation, been altered by statute. The prototype for such legislation was the United 
Kingdom’s Interpretation Act 1889.U4 The effect of statutes of the Federal Parliament 
repealing prior statutes of that Parliament is currently governed by sections 7, 8 and 8A of 
the Acts Interpretation Act 1901 (Cth). There are corresponding provisions in State 
statutes on the interpretation of legislation.

13.217 There is no doubt that the Federal Parliament has power to enact legislation 
definitive of the legal effect of repeals of its statutes. It is not clear, however, first, whether 
the provisions of the Acts Interpretation Act 1901 (Cth) which refer to ‘Acts’ of the Federal 
Parliament apply to constitutional alterations124 125 and, secondly, whether, if so, they are 
valid in that respect. If they are valid, the only provisions that could apply to 
constitutional alterations would be those that were in force before the particular 
constitutional alteration. Any subsequent amendment would amount to an alteration of 
the Constitution which would need to comply with the provisions of section 128. As the 
issue is one of great doubt, we recommend that these issues be dealt with by a 
constitutional alteration under section 128.

Reasons for recommendations

13.218 In this Report we have made recommendations for alteration of the Constitution 
which, if adopted, would involve substantial revision of the Constitution. Irrespective of 
whether these recommendations are adopted, we consider that it is desirable that the 
Constitution should include a savings provision, such as that proposed in draft section 
129, to clarify the effect of constitutional alterations.

13.219 Sub-section (2) of the proposed section ensures that, if a provision in the 
Constitution is altered, laws already made under that provision, and in force at the time of 
the alteration, will continue in force if they could be made under the provision as altered.

13.220 Sub-sections (3) and (4) are based on sections 7 and 8 of the Acts Interpretation 
Act 1901 (Cth)126 which modify the common law on the effect of repeals of statutes. They 
will ensure that rights which have accrued, or liabilities which have been incurred, before 
a constitutional alteration will not be affected by the alteration, unless a contrary 
intention is expressed. They will also ensure that legal proceedings in respect of such 
rights and liabilities may be brought or continued and that criminal penalties incurred 
before a constitutional alteration will not be affected. Other effects of the proposed section 
are that the common law rules relating to revival on repeal will be negated and that it will 
be made clear that a constitutional alteration does not revive any law which, when it was 
made, was not authorised by the Constitution, even though the alteration to the 
Constitution removes the prior impediment to the making of that law.

13.221 Sub-section (4) of the proposed section is designed to protect the position of 
persons appointed to offices established by or referred to in the Constitution. In the event 
of the provisions of the Constitution being altered, those holding offices at the time the 
alteration took effect would continue to hold office as if the alteration had not been made.

13.222 The operation of all the proposed rules described above could be displaced if a 
particular constitutional alteration so provides.

124 See sections 11 and 38.
125 Sankey v Whitlam (1978) 142 CLR 1.
126 See also Constitution of Papua New Guinea, Schedule 1.17.
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APPENDIX B

CONSTITUTIONAL COMMISSION 
TERMS OF REFERENCE

To inquire into and report on or before 30 June 1988, on the revision of the Australian 
Constitution to:

(a) adequately reflect Australia’s status as an independent nation and a Federal 
Parliamentary democracy;

(b) provide the most suitable framework for the economic, social and political 
development of Australia as a federation;

(c) recognise an appropriate division of responsibilities between the 
Commonwealth, the States, self-governing Territories and local 
government; and

(d) ensure that democratic rights are guaranteed.

For the purpose of conducting hearings, three members of the Commission shall be 
sufficient to constitute a quorum. Where there is a division of opinion within the 
Commission the majority opinion shall prevail but if the Commission is equally divided, 
the opinion of the Chairman shall prevail. During the course of their inquiry, the 
Commission shall:

(i) seek the views of the public, and business, trade unions and financial 
institutions;

(ii) hold public hearings and sponsor public meetings to ascertain the views of 
interested organisations, groups and individuals on constitutional reform;

(iii) stimulate public discussion and awareness of constitutional issues by 
circulating draft proposals and putting forward initiatives and views on 
constitutional reform;

(iv) make interim reports on matters under study at intervals to be determined in 
consultation with the Attorney-General; and

(v) consult with, and evaluate the reports and recommendations of, advisory 
committees which are established to examine specific subject areas of 
constitutional reform.
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APPENDIX C

ADVISORY COMMITTEES 
TERMS OF REFERENCE

AUSTRALIAN JUDICIAL SYSTEM

The Committee’s Terms of Reference were:
(a) to consider the provisions of Chapter III of the Constitution dealing with 

the structure of the Australian judicial system, and to advise on the desirable 
future structure of that system;

(b) to consider whether s 80 of the Constitution relating to trial by jury should 
be retained or altered; and

(c) to consider the provisions of ss 51(xxiv.), 51(xxv.) and 118 of the 
Constitution dealing with service and execution of process, recognition of 
laws and court judgments and full faith and credit.
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DISTRIBUTION OF POWERS 
TERMS OF REFERENCE

Expansion of Commonwealth Power

(a) Existing Powers

(i) Family Law (ss 51(xxi.), 51(xxii.))
eg adoption, illegitimacy, custody and guardianship of infants, 
maintenance, property: in the absence of divorce.

(ii) Industrial Relations (ss 51(xxxv.), 51(i.), 51(xx.), 122).
eg direct powers with respect to terms and conditions of employment 
and analogous relationships, prevention and settlement of industrial 
disputes by Federal and State bodies, protection of public against 
interruption of essential services, control of industrial organisations.

(iii) Post and Telegraphs (s 51 (v.))
Cover similar modern modes of communication (including ‘data 
communication’): updating.

(iv) Industrial and Intellectual Property Law. (ss 51 (xviii.), 51(xxix.)). 
Cover modern developments in regard to property rights over 
broadcast material, industrial designs, protection of service marks, 
rights of breeders of plants: updating.

(v) Defence (s 51(vi.))
Deletion of ‘military and naval’ as unnecessary.

(vi) Aborigines (s 5l(xxvi.))
Inclusion of a new power to remove potential limitations on the 
existing power eg people of Aboriginal race or descent.

(vii) Fisheries (s 51 (x.))
Cover fresh water and intra-territorial water fishing.

(viii) Social Services (ss 51(xxxiii.), 51(xxxiiiA.))
Substitute comprehensive power.

(ix) Railways (ss 51(xxxii.), 51(xxxiii.), 51(xxxiv.))
Uniformity of railway gauges.

(x) Transportation (ss 51(i.), 51(xx.), 98, 122)
Confer comprehensive power.

(xi) Scientific and Industrial Research (ss 51(xxxix.), 61 and 81, ‘national 
implied power’)
Provision of a comprehensive power.

(b) New Powers

(i) National accident compensation scheme.
(ii) Occupational health and safety.
(iii) Regional development and creation in co-operation with the States 

regional authorities charged with specific powers and responsibilities.
(iv) Defamation.
(v) Nuclear energy and ionizing radiations.
(vi) Trade and professional qualifications and registration.
(vii) Drugs and standards of food.



(viii) Health in co-operation with the States.
(ix) National works in co-operation with the States.
(x) Environmental Protection
(xi) National crime.

2. Contraction of Commonwealth Powers

(a) External Affairs
Legislation giving effect to international treaties over matters of a domestic 
character traditionally regarded as matters falling within State 
responsibility. Including, issues concerning individual rights.

(b) Family Law.
(c) Industrial Relations (including determination of disputes involving 

employees of State governments and authorities).
(d) Use of Commonwealth powers to further objects not relevant to any 

Commonwealth powers eg, banning exports to protect the environment.

3. Alteration of Exclusive Commonwealth Powers

Make concurrent legislative powers over
(a) Commonwealth places (s 52(i.)); and
(b) Transferred ‘departments of the public service’

(s 52(ii.».

4. General Limitations on Commonwealth and/or State Legislative Powers

(a) Adequacy of s 109 as a means of resolving conflicts between Commonwealth 
and State laws.

(b) Extension of guarantees with respect to discrimination and uniformity in 
relation to Commonwealth (non-trade) laws.

5. Other Matters

Constitutional recognition of local government.
Territorial self government.
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EXECUTIVE GOVERNMENT 
TERMS OF REFERENCE

1. Head of State
(a) Do we need a Head of State?

— Powers of Head of State.
(b) Monarchy of Republic?

— Type of monarchical or republican government.

2. The Queen of Australia
(a) Style, Title, Succession and Regency: Should the Constitution preamble and 

covering Clause 2 be amended to remove reference to the Crown of the 
United Kingdom? Religious discrimination and the Act of Settlement.

(b) Powers of Queen of Australia
— Appointment of the Governor-General
— Removal (‘recall’) of the Governor-General 
— Functions when present in Australia 
— Any other powers? eg Section 59 disallowance of laws 
— The Queen and the States

3. The Governor-General

(a) Method of Selection: Should s/he be chosen by the Prime Minister, the 
government or elected by Parliament, the people or in some other way?

(b) Nationality
(c) Term and removal
(d) Powers of the Governor-General

— Powers, if any, exerciseable without or contrary to ministerial advice 
— Powers in relation to the armed forces — Section 68
— Judicial (or other) review of the exercise of power

(e) Sources of advice, including judicial advisory opinions
(f) Deputy Governor-General and Acting Governor-General Sections 4 and 

126.

4. Relations within the Government

(a) Preservation of the Australian version of the ‘Westminister’ system. 
Alternatively, should the Head of government be directly elected by the 
people?

(b) Cabinet/Ministry: Should it/they be recognised by the Constitution?
(c) Should the office of PM be recognised by the Constitution?
(d) Should the PM be elected by Parliament or one of the Houses?
(e) Should Ministers be Members of Parliament?
(f) Should provisions be made for Assistant Ministers?
(g) Should Senators be eligible for the Ministry?
(h) Should provision be made for some extra-parliamentary Ministers? Section

64.
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(i) The Executive Council
— should it be retained
— composition
— powers (cf Canadian and British Privy Councils)
— relationships of Cabinet/Ministry

5. Relations between Parliament and the Government

(a) Should there be special provisions in the Constitution requiring that the 
government or any Minister retain the confidence of the Lower House?

(b) Should the Senate have the same powers as the House of Representatives 
with regard to the confidence in the Government or Ministers?

(c) What are the consequences for executive government of the Senate denying 
or deferring supply?

6. Executive power of the Commonwealth

(a) What should the government be empowered to do without legislative 
authorisation?

(b) Should the government have any sphere of power independent from 
legislative control? If so, to what extent?
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INDIVIDUAL AND DEMOCRATIC RIGHTS 
TERMS OF REFERENCE

(1) What is the best way to ensure and advance the individual and democratic rights of 
the Australian people as citizens and as a society within the legislative, executive 
and judicial structure of Australian government?

(2) Should the Constitution spell out guarantees of individual and democratic rights?
(3) Are the guarantees already provided in the existing Constitution adequate for 

Australians today?
(4) Are we already sufficiently protected by existing laws and traditions, apart from the 

Constitution?
(5) If any Constitutional guarantees are desirable, which ones should be included, 

what form should they take, who should be bound by them and who should enforce 
them?
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TRADE AND NATIONAL ECONOMIC MANAGEMENT 
TERMS OF REFERENCE

A. In general terms, to advise the Constitutional Commission, in accordance with its 
terms of reference, on all matters relating to trade and national economic 
management in respect of Australia within the basic framework of a federal 
system.

B. In particular, to consider and report to the Constitutional Commission on the 
following matters:

Division of Legislative Powers

1. Whether the existing division of legislative powers between the Commonwealth 
and the States creates an appropriate framework for trade and national economic 
management.
In particular:
(a) Whether the existing legislative power of the Commonwealth in relation to 

interstate and overseas trade and commerce is adequate to enable the 
Commonwealth to regulate trade and commerce, including external trade, 
in the national interest.

(b) Whether the existing legislative power of the Commonwealth is adequate to 
enable the Commonwealth to regulate, in the national interest, the activities 
of trading, financial and business entities.

(c) Whether the existing legislative power of the Commonwealth is adequate to 
enable the full implementation in the national interest of international 
treaties, agreements, obligations and recommendations which relate to trade 
and national economic management

(d) In general, what legislative powers the Commonwealth should have in order 
to enhance national economic and social development. Matters for 
consideration, by way only of example, included
• national companies and securities regulation
• the development of Australia’s natural resources
• foreign investment
• consumer protection and trade practices
• commodity marketing
• national transport and distribution policies
• communications

Fiscal Powers

2. Whether the taxation, revenue raising, borrowing and expenditure powers of the 
Commonwealth, the States and Territories and local government are adequate to 
enhance national economic and social development.
Relevant issues include the following:

(a) To what extent, if any, should the Commonwealth’s taxation powers be 
exclusive?
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(b) Should the Commonwealth have general power to spend its revenue and to 
give effect to the appropriation of it by the Federal Parliament as it thinks fit, 
or should its power be restricted to areas which the Commonwealth can 
regulate under its legislative powers (s 81 of the existing Constitution)?

(c) What constitutional framework would permit appropriate revenue-sharing 
arrangements between the Commonwealth, the States and Territories and 
local government?

(d) To what extent, if any, should one level of government, or its authorities, be 
exempt from, or have the power to grant exemptions from, taxation by 
another level of government?

Regional Economic Preferences

3. Whether the existing provisions of the Constitution are adequate to prevent the
application of laws or practices which result in regional economic preferences
contrary to the national interest.
For example:
(a) To what extent, if any, should the Commonwealth be prevented from 

favouring one State, Territory or region over another?
(b) To what extent, if any, should the Constitution prevent a State or Territory 

from giving assistance to local interests?
(c) Is the existing guarantee in Section 92 of the Constitution of absolute 

freedom of trade, commerce and intercourse among the States appropriate?
(d) Are the existing provisions of the Constitution relating to the Inter-State 

Commission appropriate?
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APPENDIX D

Secretariat Staff
The Commission and its five Advisory Committees were supported by a small staff 
organisationally held against public service positions in the Federal Attorney-General’s 
Department. Staff usage over the life of the Commission was 2.1 staff years in 1985/86, 
17.98 in 1986/87 and 17.76 in 1987/88.

Members of staff who served at least one month with the Commission 
are:

Secretary

Mr I Cunliffe 

Mr G Mowbray 

Mr P Ford

Research

Mr G Neate (Principal Legal Officer)
Mr G Mowbray (Principal Legal Officer) 
Ms B Guthrie (Senior Legal Officer)
Mr M Bersten (Research Officer)
Dr G Griffith (Research Officer)
Ms E Handsley (Assistant Research 

Officer)
Mr E Selwyn (Research Officer)
Mr G McLeod (Secretary to the

Individual and Democratic Rights 
Advisory Committee)

Ms A Turner (Secretary to the Trade and 
National Economic Management 
Committee)

Ms M Schoen (Secretary to the Executive 
Government Advisory Committee) 

Mr D Crawford (Secretary to the
Distribution of Powers Committee) 

Mr P Taylor (Secretary to the Australian 
Judicial System Advisory 
Committee)

Mrs B P Fisher (Library Officer)

1 May 1986 to 30 June 1988 
(Acting until 10 July 1986)
Acting from 17 February 1986 to 30 April 

1986
Acting from 1 January 1986 to 16 

February 1986

4 August 1986 to 30 June 1988
1 May 1986 to 5 August 1986
2 June 1986 to 30 June 1988
23 November 1987 to 30 June 1988 
30 November 1987 to 30 June 1988 
11 January 1988 to 30 June 1988

8 June 1987 to 6 November 1987 
2 June 1986 to 2 October 1987

6 March 1986 to 11 March 1988

4 March 1986 to 23 October 1987 

26 May 1986 to 8 February 1988 

7 July 1986 to 23 June 1987

1 April 1987 to 13 May 1988

Also acknowledged is the assistance provided by Ms V Pursell as a consultant librarian 
and by Mr S Odgers, on a voluntary basis, in giving research assistance to the Individual 
and Democratic Rights Advisory Committee.

Administrative

Mr I Cameron (Executive Officer) 1 January 1986 to 21 May 1986
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Mr W Chapman (Executive Officer)
Mr F Marzic (Executive Officer)
Mr D Wakeling (Budget Officer)
Mr L Smith (Administrative Officer) 

(Executive Officer)

Mrs C McKenzie (Registry and Word
Processing Supervisor) 
(Administrative Officer)

Mr J Baber 
Mrs R Basu 
Ms P Dargan 
Ms L England 
Mr L Facchinelli

Ms C Grey 
Mr I Hunt 
Mr A Moyes 
Mr N Newton 
Ms J Ogden 
Mr D Proctor 
Mr A Parkee 
Mr M Sullivan 
Mr K Watson 
Mr C Wilkinson

Keyboard and secretarial

Ms M Berridge

Ms E Brooks 
Ms K Buckner 
Ms M Bulmer 
Ms A Dizon 
Ms D Donovan 
Ms A Douglas 
Ms P Hardy 
Mrs V Hart 
Ms V Holden 
Ms V Hutchinson 
Ms D Jones 
Ms D Koenig 
Ms C Le Cordier 
Ms M McGowan 
Ms S Priddle 
Ms P Proust 
Ms C Starns 
Ms R Ward 
Ms J Wong 
Ms B Yuen

3 June 1986 to 19 December 1986
9 March 1987 to 30 June 1988 
18 May 1987 to 30 June 1988 
24 March 1986 to 30 June 1988 
22 May 1986 to 2 June 1986
20 December 1986 to 8 March 1987
24 April 1986 to 30 June 1988 
22 May 1986 to 2 June 1986
20 December 1986 to 8 March 1987 
1 April 1987 to 14 August 1987 
12 May 1988 to 24 June 1988 
1 September 1986 to 24 July 1987
10 August 1987 to 30 June 1988
1 April 1987 to 14 August 1987 and 
12 May 1988 to 30 June 1988 
1 December 1986 to 20 March 1987
8 July 1986 to 29 August 1986
1 February 1986 to 21 April 1986 
20 August 1987 to 30 December 1987 
26 June 1986 to 28 July 1986
9 June 1988 to 30 June 1988
11 Janaury 1988 to 27 May 1988 
14 April 1987 to 11 May 1988
5 February 1987 to 15 May 1987
25 November 1987 to 24 December 1987

22 September 1986 to 4 December 1986 
and 8 January 1987 to 23 July 1987
24 September 1987 to 6 May 1988
16 June 1986 to 16 January 1987
17 February 1986 to 10 July 1987 
12 May 1988 to 30 June 1988
10 April 1986 to 3 January 1987
5 January 1987 to 27 February 1987 
4 January 1988 to 30 June 1988
6 July 1987 to 2 March 1988
I April 1987 to 4 October 1987
10 November 1986 to 21 January 1987
20 July 1987 to 24 December 1987 
26 June 1986 13 February 1987
25 May 1987 to 29 April 1988 
15 June 1987 to 19 July 1987
9 February 1987 to 1 May 1987
21 April 1986 to 6 October 1986
23 February 1987 to 1 May 1987 
21 April 1987 to 1 May 1987
II April 1988 to 30 June 1988
24 July 1987 to 30 June 1988
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APPENDIX E

MEETINGS OF THE CONSTITUTIONAL
COMMISSION

30, 31 January 1986 Sydney
3 March 1986 Canberra
20 March 1986 Sydney
5, 6 June 1986 Sydney
14, 15 August 1986 Sydney
23, 24 October 1986 Sydney
4, 5 December 1986 Sydney
18, 19 December 1986 Sydney
4-6 February 1987 Canberra
5, 6 March 1987 Sydney
2, 3 April 1987 Sydney
30 April, 1 May 1987 Sydney
13, 15 May 1987 Canberra
22, 23 June 1987 Sydney
13, 14 August 1987 Sydney
24-27 August 1987 Sydney
10, 11 September 1987 Sydney
5, 6 November 1987 Sydney
12, 13 November 1987 Sydney
30 Nov - 4 Dec 1987 Sydney
17, 18 December 1987 Sydney
13-15 January 1988 Sydney
27-29 January 1988 Sydney
10-12 February 1988 Sydney
24-26 February 1988 Sydney
9-11 March 1988 Sydney
29-31 March 1988 Sydney
6-8 April 1988 Sydney
20-22 April 1988 Sydney
4-6 May 1988 Canberra
18, 19 May 1988 Sydney
1-3 June 1988 Sydney
20-24 June 1988 Sydney
29, 30 June 1988 Sydney
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APPENDIX F 
PUBLIC HEARINGS 

CONDUCTED BY
THE CONSTITUTIONAL COMMISSION AND 

ADVISORY COMMITTEES 
and

LIST OF SUBMISSIONS

CONSTITUTIONAL COMMISSION

Dates on which public hearings 
City/Town were held
Inverell 9 February 1987
Ballarat 16 February 1987

Number of people who made 
submissions

12
17

AUSTRALIAN JUDICIAL SYSTEM
Dates on which public hearings

City/Town were held
Sydney 31 July, 1 August 1986
Melbourne 21,22 July 1986
Brisbane 13, 14 October 1986
Adelaide 8, 9 July 1986
Perth 10, 11 July 1986
Canberra 24, 25 September,

27 October 1986
Darwin 16 October 1986
Hobart 24, 25 July 1986

Number of people who made 
submissions

14 
13
15 
11

8
11

3
7

DISTRIBUTION OF POWERS ADVISORY COMMITTEE

City/Town 
Melbourne

Hobart
Adelaide
Perth
Norfolk Island
Brisbane
Darwin
Canberra
Sydney

Dates on which public hearings 
were held
23, 24 September,
12 December 1986 
25 September 1986 
8 October 1986 
10 October 1986
17 October 1986 
4 November 1986 
6 November 1986
18 November 1986 
14 November 1986

Number of people who made 
submissions

10

6
14 
10 
11 
11

3
20
15

EXECUTIVE GOVERNMENT ADVISORY COMMITTEE

Date on which public hearings Number of people who made
City/Town were held submissions
Sydney 3, 10,24 September 1986 10
Canberra 17 September, 1 October 1986 8
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Melbourne
Adelaide
Hobart
Brisbane
Darwin
Perth

22, 29 October 1986 
10 November 1986 
8 October 1986 
26, 27 February 1987 
16 March 1987 
20, 21 November 1986

9
1
4
6
4
7

INDIVIDUAL AND DEMOCRATIC RIGHTS ADVISORY 
COMMITTEE

City/Town
Dates on which public hearings 
were held

Newcastle 27 September 1986
Tamworth 28 September 1986
Melbourne 11 October 1986
Bendigo 12 October 1986
Adelaide 18 October 1986
Sydney-City 25 October 1986
Hobart 1 November 1986
Launceston 2 November 1986
Alice Springs 7 November 1986
Darwin 8 November 1986
Perth 15 November 1986
Canberra 22 November 1986
Albury 23 November 1986
Brisbane 2 December 1986
Rockhampton 3 December 1986
Townsville 4 December 1986
Cairns 5 December 1986
Sydney-Fairfield 14 December 1986

Number of people who made 
submissions

13 
10 
22
14 
16 
26

7
9
7

10
28
23
18
27
10
11
14
14

TRADE AND NATIONAL ECONOMIC MANAGEMENT ADVISORY 
COMMITTEE

City/Town
Dates on which public hearings 
were held

Sydney 1, 2, 3 December 1986
Armidale 4 December 1986
Albury 5 December 1986
Melbourne 24, 25, 26 November 1986
Mildura 27 November 1986
Morwell 28 November 1986
Brisbane 8, 19 December 1986
Toowoomba 10 December 1986
Townsville 11 December 1986
Cairns 12 December 1986
Adelaide 27, 28 October 1986
Mount Gambier 29 October 1986
Port Augusta 30 October 1986
Hobart 13, 14 October 1986
Launceston 15 October 1986
Burnie 16 October 1986
Perth 10, 11 November 1986
Kalgoorlie 12 November 1986
Port Hedland 13 November 1986
Darwin 15, 16 December 1986
Alice Springs 18 December 1986
Canberra 4, 5, 12 February 1987

Number of people who made 
submissions

24
4
5 

18
8
6 

12
1
2
4
8
3 
2 
9 
1 
2

12
2
1
9
4 

10
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LIST OF SUBMISSIONS

ABBOT, Sir Albert Francis F0439(S3801,0514,
Aust Council of Local Govt 1053.3055,
Assoc 3080, 3692)

ABBOTT, D F2890(S3467)
ABBOTT, J F0717(S0932, 1120, 

0384, 2754)
ABELLE, J F2425(S4192)
A BETZ, Rev P F1800(S1671)
Aboriginal & Islander Legal F0394(S3569, 0114,

Services 3393,3569, 
3393)

Aboriginal Development F0910(S0565, 3485)
Commission

Aboriginal Land Council of F2855(S3404)
NSW

Aboriginal Land Council Vic F0007(S0004)
Aboriginal Law Centre (NSW) F0519 (S3710, 3396,

0193, 3709)
Aboriginal Law Research Unit F0427(S0737, 0139,

NSW 2532)
Aboriginal Legal Rights F0872(S0527, 3655)

Movement of SA
Aboriginal Medical Service FI 036(S0661)

Inc
Abortion Law Repeal Assoc of F0054(S0220, 1165)

WA
ABROO, Shoukat Michael F2261(S2409)
ACT Council of Social Service F2399 (S2717)

lllls

ACT Law Society F0854(S3806, 0508, 
2466)

ACT Referendum First F1741(S1385)
Ground

ACT Right To Life F0793(S0452, 3480)
Association

Action for Aboriginal Rights F1030(S0655)
Action Group for Religious F2663(S3204, 3405)

Liberty
Adam Smith Club Aust F0208(S0092)
ADAMS, H FI 297(S0916)
ADAMS, Mr & Mrs F2344(S2628)
ADAMSON, E F3164(S4212)
Addison Road Community F1394(S0973)

Centre
ADERMAN, PB & R & L F1839(SI 832)
AGIUS, H F3139(S4038)
AGNEW, M F1800(S1635)
Agriculture, Council of FI 161(S0893)
AITKEN, DA FI 800 (SI 588)
AITKEN, L F1800(S2244)
Albany Shire Ratepayers F1553(SI 128)

Assoc
Albury — Wodonga F3037(S3736)

Development Corp
ALCOCK, A F0012(S0009, 1115, 

1116, 1117, 
2723, 4080)

ALDERTON, R F0458(S3711,0159)
ALDONS, T F3145(S4075)
ALEXTALL, M F2425(S4093)

ALFORDJD F2367(S2727,2652, 
2708, 2945, 
3076)

ALI, Dr S F0631(S0297)
Alice Springs Peace Group F2870(S3422, 3421)
ALLEN, F2734(S3851)
ALLEN, DG FI 800(SI 932)
ALLEN, M F1528(S1073, 1322, 

4006)
ALLEN, P FI 097(S0718)
ALLEN-ANKINS, J FI 800(SI 472)
ALLEN-ANKINS, S FI 800(SI 473)
ALLENBORGEN, J F2854(S3402)
ALLISON, R, FI 103(S0724)
ALLPASS, JM FI 442(SI008)
ALLSHORN, GB FI 800(SI644)
ALP — Apollo Bay Branch FI 596(S1213)
ALP — Harbord Branch FI 006(S0632)
ALP — New Lambton South F2351(S2635)

Branch
ALP-Bargo-Picton Branch F0413(S2529)
ALP-Eaglehawk Branch F3118(S3986)
ALP-QLD Branch F0432(S0779, 3518)
AMANDA F2425(S3083)
AMBROSIVSSEN, P FI 800(SI 776)
Amnesty International F2813(S3348)

Australia
ANDERSON, B&WF F0799(S0458)
ANDERSON, DW F1657(S1276)
ANDERSON, IW F2425(S4202)
ANDERSON, J FI 196(S0796,2701)
ANDERSON, M F0999(S0626)
ANDERSON, ME FI 800(S2100)
ANDREOTTI, R FI 543(S1091)
ANDREW, PB F1889(S1966)
ANDREWS, B F1572(SI 178)
ANDREWS, N F2871(S3423)
Anglican Church Diocese of F0784(S0443, 1426,

Sydney 3397)
ANONYMOUS F0428(S3289,3312, 

3416, 0416, 
0438,0917, 
0970, 0971, 
0972,3168)

ANONYMOUS F0650(S0316, 0969)
ANONYMOUS F2425(S3010)
ANONYMOUS F2500(S3037)
Anti-Flouridation Assoc of FI 809 (SI 544)

Vic
ANU Students Assoc Against F2161(S2309)

Racism
APPLEGARTH, PDT F0553(S0221,3533)
ARCHBOLD, JE F0555(S0223)
ARCHDALE, B F2733(S3247)
ARCHER JR (University of F0561(S0228)

New England)
ARCHER, GL F1671(SI292)
ARENA, F F0031(S0025, 0031, 

0895,2505)
ARMS, A and D F2402(S2722,1658)
ARMSTRONG, GM F2284(S2445)
ARMSTRONG, LR FI 800(S1475)
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ARMSTRONG, M F2909(S3493) Aust Fed of AIDS Orgs
ARNOLD, K F2425(S4190) Aust Fed of Business & Prof
ARNOLD, R F2507(S2902) Women
ARNOLD, WK & WJ F1800(S2082) Aust Fed of Consumer Org
ARNOTT, M F2577(S3063)
ARONEY, N F1800(S1535) Aust Fed of Family History
ARONEY, T & H FI 800(SI 837) Org
ARTE, AA F0798(S0457) Aust Fed of University
Arthur, GJ F2488(S2880) Women
Ascension Life Centre F2329(S2622, 3329) Aust for Animals

Ministers Aust for Individual Rights
Ascension Life Centre F0118(S3176) Aust Free Enterprise

Ministries Foundation
Assoc for Good Govt F2352(S2637, 2648) Aust Humanists
ASTLE, B FI 800(SI 757)
ASTLE, S FI 800(SI 593) Aust Institute for Public
ATANASOU, 1 FI 714(S1353) Policy
Atheist Foundation of Aust FI079(S0700) Aust Institute of Aboriginal
Atherton Shire Council FI 534(S1081) Studies
ATKINSON, M F0790(S0449) Aust Institute of Family
ATKINSON, A F2815(S3350) Studies
ATKINSON, R F2362(S2643, 3320) Aust Institute of Multicultural
ATKINSON, S - Lord Mayor F0661 (S2920, 0327,

of Bris 
ATKINSON, S 
ATTARD, C 
Attorney-General of NT 
Attorney-General of QLD 
Attorney-General of SA 
Attorney-General of WA 
Attorney-General’s Dept 
ATTWOOD, J

ATTWOOD, KJ & P H 
AUCHTERLONIE, DJ

Aust Barley Board (SA) 
Aust Barley Qld — Dalzell, 

WEK

3661)
F1735(S1377)
F1800(S1471)
F0855(S0509)
F2445(S2793)
F0529(S0235)
F0856(S0510)
F1937(S2041)
F2433(S2991, 2478, 

2660)
FI 800(S1519)
F2252(SI508, 2394, 

3637) 
F1034(S0659)
F1215(S3732, 0803)

Affairs
Aust Medical Assoc 
Aust Merchant Banker’s Assoc 
Aust Mineral Development 

Laboratories
Aust Mining Industry Council 
Aust National Flag Assoc of 

QLD
Aust Natives’ Association

Aust Nuclear Science & 
Technology Org 

Aust Parents Council 
Aust Patent Trade Marks & 

Designs Office 
Aust Patriotic Lobby 
Aust Pensioners Federation

Aust Book Publishers 
Association 

Aust Broadcasting 
Corporation 

Aust Catholic Bishops 
Conference

Aust Chamber of Commerce 
Aust Chambers of 

Manufacturers

F0541(S0210)

F0646(S0312)

F2320(S2658, 2610)

F0341(S3805)
F0436(S2533, 3618)

Aust Press Council 
Aust Radio Broadcasters, 

Federation of
Aust Republican Movement

Aust Shorthand Reporters 
Assoc

Aust Small Business Assoc 
Aust Small Business Assoc —

Aust Chinese Forum of NSW F2976 (S3607)
Aust Civil Liberties Union F0463 (SO 158)
Aust Conservation foundation F0699 (S0366, 3649, 

Environmental Law 3648, 2446,
Commission 2543,3093,

3691,3647)
Aust Const Educ Campaign F1651 (S1271, 2497) 

Fund Cttee
Aust Council of Prof 
Aust Council of Trade Unions 
Aust Eascopal Conference 
Aust Electoral Commission

Aust Family Association

F0921 (S0577, 3707) 
F3016(S3699)
FI690(S1319)
F0374(S0239, 1190, 

1195, 1196, 
1197,1198) 
(SI 199, 
1200)

F2902(S3479)

NSW
Aust Small Business Assoc — 

Wagga
Aust Soc for the study of 

Intellectual Disability & The 
Aust Assoc of Special 
Education (QLD Chapter) 

Aust Society of Authors 
Aust Society of Labour 

Lawyers
Aust Statesmen Movement 
Aust Taxpayers Association 
Aust Teachers of English 
Aust Wheat Board

Aust Wildlife Protection 
Council

F0912(S568)
F1453(S2057)

FI360(S0920, 3807, 
3737)

FI 281(S0846)

F1957(S2079)

F0766(S3727, 0429) 
FI 337(S0904)
F2761(S3275)

FI 900(SI984, 1985, 
1986, 1987) 

F2880(S3435)

F2542(S2954)

FI 249(S0830)

F0632(S0298)

F0391(SO 120)
F1210(S0779, 3616) 
F2943(S3555)

FI350(S0909, 3812) 
F0057(S0037, 1164, 

3659)
F0550(S0217, 3696, 

3774,3760) 
F2694(S3196)

FI 372(S0942)
F0438(S0143)

FI 646(SI 267)
F0844(S0498)
FI 112(S0727)
F0533(S0204)

F0097(S0062, 1093, 
1094, 1133) 

F0895(S0550)

F2655(S3144)
F2827(S3351)

FI 800(S2044)

FI 146(S0761, 3574)

F0523(SO 157)
F2418(S2750, 2820, 

3456)
FI 779 (SI 433) 
F0786(S0445, 3644) 
F2971(S3600)
F1211(S0774, 1950, 

3620)
F2696(S3198, 3199)
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AUSTIN, M F0638(S0304)
AUSTIN, R F1711(S1349)
AXTENS, JM FI022(S0647, 1367, 

1940,2238, 
3271)

AXTENS, JM FI 022(S4165)
AYRE, D FI 800(SI 778)
BAIL, T F0667(S0333)
BAILEY, CC F2053(S2174)
BAILEY, M and COWREY,

B
BAILEY-HARRIS, R

F2440(S3728, 2989)

F0873(S0528)
BAILEY-HINDMARSH, GJ F0604(S0269)
Bain and Co - NEWMAN, F2991(S3641)

ML
BAINES, RJ & AF FI 199(S0799)
BAIRD, J & L F2379(S2670)
BAKER, D F2313(S2496)
BAKER, Mrs F2368(S2655)
BALCHIN, RE F0147(S0088)
BALL, J F2510(S2906, 3351)
BALLINGER, R&J FI 817(S1553)
BALMER, Dr C F0315(S3658)
BALSAN, J F2083(S2223)
BALTON, Prof G F1492(S3768)
BANASZAK, J F2271 (S2438)
BANATH, Dr CL F3167(S4215)
BANNERMAN, DS F0821 (S0478, 2730)
Bar Association of Qld F0894(S0549)
BARCLAY, G St J F0626(S0293)
BARKER, DJ F2565(S3045)
BARKER, LJ F0810(S0465)
BARKER, P F0554(S0222, 3029, 

3167)
Barley Marketing Board of F3033(S3730,3729)

NSW
BARMFIELD, NH F2511(S2907)
BARNES, RD&SA F2482(SI807, 2868)
BARNES, R F2325(S2620)
BARNETT, N F0792(S0451)
BARNETT, RS F2734 (S3883)
BARNSLEY, P F1511(S1052)
BARR, GH F2454(S3018)
Barraba Shire Council FI 279(S0844)
BARRE, TS FI 800(S2097)
BARRETT, Dr B F3165(S4213)
BARRETT, G F2425(S4147)
BARRETT, P F1800(S1755)
BARRIE, H and others F2020(S2125)
BARRY, M & BJ & C F2500(S3287)
BARSBY, CJ F2443(S2567)
BARTER, R F1800 (S1858)
BARTON, RS FI 740(SI403)
BARWICK, The Rt Hon Sir F0969(S0607)

Garfield
BASKERVILLE, D F1800(S2051)
BASMAN, J F2734(S3859)
BATES, EE F3124(S3992)
BATES, R F1879(S1941)
BATT, NLC F0772(S3526, 0435)
BAULCH, N&G FI 800(SI638)
Baulkham Hills Shire Council FI667(SI287, 3265)
BAUME, Senator P F0301(S3802, 0095)
BAXTER, J FI 422(S0989)
BAXTER, JL F0317(S0988)

BAYLISS, Dr P F2927(S3527)
BAYLY, JJ F0676(S0342)
BAYNE, P F2903(S3481)
Bayside Citizens for 

Democracy
F1085(S0706)

BEADLE, W F2680(S3181)
BEALE, J F2996(S3664)
BEALE, TG F3055(S3749)
BEAMENT, JHL F0117(S1065, 2472, 

0076)
BEAMISH, Mr & Mrs G F2159(S2307)
BEAN, DC F1956(S2077)
BEAN, GE & GJ F1800(S1685)
BEASANT, D F2226(S2740,2858, 

2859,2376)
BEASANT, J F2416(S2744, 2988)
BEASLEY, CA F2506(S2901)
BEATTIE, Mr F0926(S3506, 0583)
BEATTIE, Rev, GF FI 800(SI 609)
BEAZLEY, HA FI081(S0702)
BEAZLEY, KC, MP F2538(S2942)
BECK, L F0502(SOI 81)
BEECHEY, DL F2425(S4148)
BEEK, LVG F0006(SI444, 3301)
BEISLER, D F2259(S2405)
BELL, N MP F2869(S3410)
BELL, RS F2248(S2386)
BELL, WJ F0738(S0404)
BENJAMIN, GG F2734(S3888)
BENJAMIN, PJ F2069(S2197, 2272, 

3001)
BENNET, EJ F2113(S2273)
BENNETT QC, DMJ F0886(S0541)
BENNETT, C F0579(S4058, 0243)
BENNETT, LK F2312(S2495)
BENNETT, B F3078(S3816)
BENNETT, R FI 800(SI 879)
BENSLEY, D F2606(S3119)
BENTLEY, PT F2425(S4062)
BERAM, T F2969(S3597)
BERD, EC F1800(S1910)
BERENTS, P F2425(S4141)
BERGMEIER, G & J F1800(S1831)
BERNAYS, B FI 148(S0763)
Berri, District Council of FI 235(S0820)
Berrigan Shire Council FI 308(S0874)
BERRYMAN, NR F2594(S3100)
BERTELSEN, C F0081(S0052)
BESLEY, MA F2993(S3645)
BEYNON, BH F2500(S2794)
BEYNON, J F2500(S2795)
BICKFORD, N FI427(S0994, 1207)
BIDNER, SJ FI 800 (SI476)
Bingara Shire Council NSW F3045(S3734)
BINGHAM, PC F1558(SI 137, 1138, 

1139)
BIRSKYS, CE F0923(S0580)
BIRTLES, TG F0682(S0349)
BISHOP, J FI 800(SI704)
BISHOP, R & D FI 800(S2075)
BISSETT, K FI 800(SI767)
BLACK, JH F2967(S3593)
BLACK, M QC F0879(S0534)
BLACKBURN, Sir Richard F0887(S0542)
BLACKSHIELD, Prof A FI067(S0688)
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BLAIN, Mayor City of F2985(S3630) BRAZZALE, S F2999(S3667)
Mildura BREADON, VG F0447(SO149)

BLAKE, DM F0095(S2679, 0060) BREADY. P FI 697(S1331)
BLAKE, JR F2575(S3061) BREBNER, His Honour F0548 (S0216)
BLAKEMORE, R F2425(S4152) Judge DM
Bland Shire Council FI 289(S0854) BREEZE, NF&CS FI 135(S0750)
BLATCH,B F1800(SI931) BRENNAN A F1831 (SI 590)
BLAVINS, C F3015(S3698) BRENNAN, GF FI 897(S1981)
Blayney Shire Council F1616(SI239) BRENNAN, M FI 053(S0674)
BLOCK, DG F2992(S3642) BRETT, JF FI 013(S0638, 1229)
BLUETT, B F1800(S1678) BRETT, V F2915(S3499)
BLYTHE, M & B FI 800(SI 571) BRIDGES, AL& LD F2093(SI572, 2256)
BOAL, M F0013(S0010) Brisbane Ionian Club F2255(S2492)
Board of Veterinary Surgeons F0567(S0233) BRISSET, D FI929(S2031)

of NSW BRISTOW, RK FI 800 (S2110)
BOGNAR, S FI 517(S1057) BRITT, D FI064(S0685, 3417)
BOKELUND, HP F0601(S0266) BROCKELBANK, BL FI 800(S1575)
BOLOGUE, FP F0019(S0016) BROOKMAN, M F1800(S2244)
BOLT, J de Lacy F0085(S0055) BROOKS, Commander LR F2066(S2194, 1537)
BOLTON, W F2937(S3547) BROTCHIE, G F3102(S3970)
BOND, B F2425(S4102) BROUGHTON, C F2807(S3344)
BONE, DW F0071(SI947) BROWN, B FI 586(SI202)
BONNA, B F2734(S3843) BROWN, B F0629(S3721, 4031,
BOOTH, M F2500(S2984) 4032, 0296,
BOOTH, O F1800(S2116) 3425)
BOOTH, SM F2500(S2983) BROWN, B-MP F2034(S2189)
BORLASE, DE FI 800(S2491) BROWN, D F0115(S0074)
BOR, Dr W F2493(S2888) BROWN, KJ FI 800(S2109)
BORROW, KT F0008(S0005) BROWN, LE F2425(S4127)
BOSMAN, A F2734(S3841) BROWN, LG FI 716(S1355)
BOSMAN, MC F2734(S3842) BROWN, M F1767(S1419)
BOSMAN, P F2734(S3844) BROWN, PC F0461(SO161)
BOSWELL, Senator R F0001(S0001) BROWN, Prof R F0884(S0539)
Botany Multicultural Resource F1391(S0961) BROWN, RH F2500(S2792)

Centre Ltd BROWN, RSJ FI 800(SI677)
BOURLI, NS F3161(S4209) BROWN, SPK F0846(S0500)
BOVILL, JM F2196(S2348) BROWN, SE F1890(S1967)
BOWATER, M FI 385(S0955) BROWNING, AR F0538(S2705)
BOWDEN, DM F1853(S1901) BROWNING, HO F0096(S2482, 0061)
BOWDEN, MJ F2986(S3631) BROWNING, JAC FI462(SI 024)
BOWERS, L F3083(S3949) BROWNSDAN, H F1164(S3016, 3173,
BOWERS, M F2800(S3330) 4027, 0772,
BOWEY, R F2516(S2912) 1256, 3079,
BOWLEY, P F2272(S2439) 3724)
BOX, P FI 834(SI 744) BRUEN, E F0843(S0497, 3463)
BOX, CG FI 800(SI 608) BRYAN, M F0362(SOI 12, 1066,
BOX, J FI 800(S1772) 1902)
BOX, LA FJ 800(SI683) BRYANT, G F3059(S3786)
BOX, P F1800(S1614) BRYANT, M F2026(S2047, 3914)
BOX, T F1800(S1777) BRYCE, G F1954(S2073)
BOYCE, N FI 800(SI 500) BUCKFIELD, P FI 522(SI 064)
BOYCE, Prof PJ F1513(S3762) BUCKLEY, AC F0815(S0470)
BOYLE, PJ FI 122(S2260, 0927, BUCKLEY, B F2396(S2713)

1092) BUCKLEY, B - Republican F2853(S3395)
BOYLING, KA FI008(S0634) Assoc
BRADBURY, JW F2483(S2869) BUCKLEY, D F2960(S3585)
BRADDY, P MP F2947(S3563) BUCKLEY, JC F1635(S1255)
BRADLEY, J FI095(S0716) BUDD, J FI 123(S0738)
BRADSHAW, J F2127(S2284, 2068) BUDWORTH, R F0741(S0407)
BRADY, BJ F2471(S2749) BUENA, C ¥2121 (S3308, 3240)
BRADY, J F2425(S3009) BUFFETT, A F3024(S3713)
BRAMBLETT, J F0082(S0053) BULL, DJ F0052(S0036)
BRAND D FI 845(SI 865) Bundaberg City Council FI 277(S0842)
BRANDON, L FI 440(SI006) BURBIDGE, S F2032(S2146)
BRAY, TC F0745(S0409) BURBURY, Sir Stanley F0763(S0427)
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BURCH, LR F2030(S2022, 2145)
BURDEY, RW • F2425(S4091)
Bureau of the Northern Land F1208 (SI 194, 1284,

Council 1939)
BURGE, A F1800(S1928)
BURGGRAAFF, T G R FI 800 (S1825)
BURGOYNE, GG F2395(S2712)
BURKE, B - Premier of WA F0197 (S3826, 3352, 

3915)
BURKLEY, NK FI 800(SI907)
BURKLEY, PJ FI 800(S1908)
BURLISON, JRG F0320(S0099)
BURMAN, P F1094(S0715)
BURMESTER, H F1501(SI041)
BURNET, ID FI 136(S0751)
BURNETT, C F2288(S3341,2448, 

2714, 2715, 
2716, 2737, 
3418)

BURNETT, I F3087(S3953)
BURNETT, KB F1736(S1380,3306, 

2055,3250, 
3302)

BURNETT, R FI025(S0650, 3484)
BURNS, HA F0504(S0183)
BURNS, JA FI927(S2029)
BURNSIDE, WG F1424(S0991)
BURNWOOD, RA F1700(S1335)
BURRELL WW F1608(S1418,2090, 

1228)
BURROWS, P F0752 (S0415)
BURSTON, JD F2982(S3622)
BURT, FK F3120(S3987)
BURT, KL & JE FI430(S0997)
BURT, NL F1620(S1243)
BURTON, L FI 125(S0740,1333)
BUSBY, C FI 800(SI663)
BUSCH, EJ&JF FI 800(SI624)
BUSH, J F0671(S0337)
Business & Prof Womens Club FI 128 (S0743) 

of Albury
BUTLER, H F2425(S4178)
BUTLER, JS F0796(S0455, 3279)
BUTLER, ML F1800(S2199)
BUTLER, RJ F0666(S0332)
BUTLER, V F2047(S2164)
BUTTERFIELD, K F2081 (S2220)
BYERS, CJ F0728(S0396, 2633, 

2809)
BYLES, C F0670(S0336)
BYRNE, E F2533(S2937)
BYRNE, KV F2677(S3219, 3170)
BYRNE, LJ FI 399(S0977)
BYRON, HR F0566(S0232)
BYSNE, A F2734(S3885)
BYTH, J F0580(S0244)
CAINS, BM F0634(S0300)
CAIRD, K FI 941(S2054)
Cairns City Council FI 231(S0817)
Cairns City Council F3052(S3746)
CALDOW, A FI 055(S0676)
Call to Aust F0441(SO145)
CALLAGHAN, R FI 791(S2760, 1449)
CALLAGHAN, RM FI 395(S0976)
CALLAWAY, F FI 617(SI 240)

CALLOW, M & T F1044(S0669)
Caltex Oil (Aust) Pty Ltd FI 101(S0722)
CAMERON, AM F2422(S2757, 2758)
CAMERON, E F2425(S4131)
CAMERON, JB F1970(S2105)
CAMERON, JH F2500(S3022)
CAMERON, J F2734(S3854)
CAMERON, ND F2175(S2331,2539)
CAMPBELL, D F3101(S3969)
CAMPBELL, HM FI 967 (S2771,2124)
CAMPBELL, Prof Enid F0246(S2159, 2193, 

2237, 2247)
CAMPBELL, Prof HF F0759(S0423)
CAMPBELL, P F1686(S1314)
CAMPISI, V F1785(S1438, 2028, 

2842)
CANNON, J F2834(S3371)
CANNON, R FI 103(S0724)
CAP, B F2734(S3828)
Capital City Lord Mayors, F0911(S0567, 3809,

Council of 0862, 0968, 
2918)

CARDINAL, M F0132(S3678, 0160, 
1150, 1151, 
1176)

Care Force F1533(S1079)
CAREY, D FI 800(SI643)
CAREY, D F2080(S2219, 1643)
CARLSON, M F2933(S3541)
CARMAN, L FI 800(S1765)
CARMICHAEL, PR F1743(S1387)
CARPENTER, J F1775(S1428)
CARPENTER, M F1765(S1414)
CARR, RD F2167 (S2318)
CARRIGAN, RA F2104(S2269)
CARROLL, R - University of F1260(S3624)

WA
CARRUTHERS, HE F0360(SO110)
CARSON, JM F2574(S3060)
CARTER, A F1800(S1659)
CARTER, B FI 800(SI877)
CARTER, HJM F0540(S0209)
CARTER, J FI962(SI 878)
CARTER, J FI962(S2091)
CARTER, M F0517(SI037, 1402, 

1913, 2095, 
2653,3091, 
3127, 3413, 
0191,3071, 
3154, 4026)

CASEY, P FI 800(SI906)
CASKEY, D FI 800(SI 839)
CASS, LA F2442(S2993)
CASTELL — McGregor, SN F3014(S3697)
CASTLE, B F2831(S3367)
CASTLES, R F2630(S2573)
CATHCART, S F2820(S3357)
Catholic Comm for Justice & F0907(S0562, 3391)

Peace
Catholic Women’s League, FI293(S0857, 3287)

Tas
CATLIN, H F2621 (S2039, 2558)
CAULFIELD, S F3089(S3955)
CAVANAGH, D F0200(S0090)
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Cayon Para — Physical F2303(S2480)
Research Centre

CELLIER, DL FI 800(S2092)
Central Land Council F0787(S0446,3793)
CENUSET, R F2500(S3130)
CERIC, LE F1677(S1301)
CHABREL, CM FI096(S0717)
Chamber of Comm & Ind SA F0696(S0363, 3552,

Inc 3684)
Chamber of Manufacturers of F0144(S3690)

NSW
CHAMBERS, J FI 186(S3212)
CHAMNEY, CW F2633(S3182)
CHANCE, DS FI 113(S2613, 2631, 

0728, 2442, 
2535)

CHANDLER CS F2184(S2340)
CHANDLER, B F2263(S2574)

CHANDLER, R F2489(S2881)
CHAPMAN, C & S F2768(S3282)
CHAPMAN, Dr RJK F0693(S0360, 3761)
CHAPPEL, F F2500(S2969)
CHAPPEL, D F2500(S2970)
CHAPPEL, D F2500(S2971)
CHARLTON, T FI 153(S0766, 3131, 

3505)
CHEAL, D F2562(S3042)
CHENEY, VL F2044(S1846)
CHESNEY, Dr RJ F1958(S2080)
CHESNEY, Dr RJ F1958(S2108)
CHESTERTON, RJ FI 800(S1815)
CHETTE, D F2920(S3504)
Child Protection Council of F2296(S2468)

NSW
CHIN, A F3152(S4118)
CHIRGWIN, TP F2685(S3187, 1586)
CHRISTENSEN, MJ FI 800(SI 736)
CHRISTENSON, VW F1800(S1727)
Christian Alternative F2810(S3420, 3347)

Movement
Christian History Research F2380(S2671,3075)

Inst
CHRISTIAN, J F2316(S2601)
CHRISTIANSEN, C FI 800(S2244)
Church of Scientology F0974(S0612, 3384)
CHURCH, BC F3147(S4081)
CIANTAR, R F2872(S3424)
CIELENS F1080(S0701)
Citizens Against Road FI403(S0982, 3151)

Slaughter
Citizens Committee on F0834(S0488, 3256)

Human Rights
Citizens For Democracy F0464(S0165, 1290, 

1298, 1299, 
1839,2089, 
2147, 2230, 
2231,2232, 
2233, 2234, 
2235,2262, 
2944, 3051, 
3070, 3270, 
3720, 3731, 
3392,3528, 
3770)

Citizens Initiative Referenda F2500(S4017)
City of Bendigo F1591(SI208, 3117)
City of Berwick FI 433(S0999)
City of Box Hill FI 362(S0924)
City of Brighton FI 607(SI 227)
City of Camberwell F2160 (S2308)
City of Caulfield F1672(S1293)
City of Croydon FI 843(SI 862)
City of Devonport F0356(S0107)
City of Doncaster & F1363 (S0925)

Templestowe
City of Essendon F2537(S2941)
City of Footscray F1503(SI 122, 3349)
City of Hamilton F1885(S1948)
City of Henley & Grange F0143(S0086)
City of Hobart FI 150(S0765)
City of Horsham F2589(S3095)
City of Knox FI622 (SI244, 2499, 

2873, 1243)
City of Launceston FI 294 (S0859)
City of Melbourne F1797 (S2225, 2657, 

3280)
City of Munno Para FI 275(S0840)
City of Noarlunga FI 280(S0845)
City of Port Augusta F2928(S3530)
City of Port Lincoln F1240(S0824)
City of South Melbourne FI 550(S1125)
City of South Perth F1610(S1231)
City of St Kilda FI 944(S2059)
City of Swan Hill, Vines and F2984(S3629)

Citrus Dept
City of Wagga Wagga F1698 (S1332)
City of Warrnambool FI 332 (S0894)
City of Warwick FI 478(S1010)
City of Whyalla F0740(S0406)
Civil Liberties Council (ACT) F0869 (S)3157
CLAMPETT, Captain LW F0403(SO125)
CLAPHAM,J F1264 (S2611)
CLARK - COTTERELL, LL F2074(S2205)
CLARK, DR FI 374 (S0941,3230)
CLARK, RC F2785(S3317)
CLARK, RI FI 800(S1811)
CLARKE, R F2801 (S3331)
CLARKE, C F1800(S1716)
CLAY, I F1800(S1873)
CLEAVER, BJ & MG F1772(S1424)
Clerk of the Senate F1458(S1061, 2694)
CLIFFORD, WH F2132(S2571, 2293)
CLIFTON, FA F2037(S2667, 2148, 

2560)
CLIMAS, BJ F0112(S4039)
CLOUGHER, S F2425(S4132)
COAKE, SJ F2307(S3152, 2486, 

2994)
COATE, M F2425(S4197)
COCCO, S F2293 (S2458)
COCHRANE, GR F2425(S4169)
COCKBURN, D F2166(S2317)
COGGER RW FI 800(SI604)
COGGER, RW F2549(S3025)
COHEN, J &S FI 800 (S2244)
COHEN, J F2174 (S2330)
COHN, J & S FI 800(S2244)
COLBY, L & M F0962 (S0600)
COLE, J FI 800(SI 486)
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COLE, P F0955(S0594) COOK, M F0035(S0028)
COLE, R F2734(S3839) COOKE, J F2291 (S2698, 2450)
COLE, RE F2955(S3579) COOKSEY, F F0017(S0014)
COLEMAN, E F0781(S0440) COOLAHAN, Sir John F3105(S3973)
COLERO, J F2162(S2311) COOLING, NG and RD F2486(S2875)
COLHOUN B & WA F1800(S1881) COOLING, NLG & RD FI 800(SI993)
COLLIER, AC F0674(S0340) COOLWELL, DB FI 844(SI 864)
COLLIER, V F0016(S0013, 1111, COOMBS, JV F0612(S0279, 2473)

1112,1113) Coonalpyn Downs, District FI 239(S0823)
COLLINGS, A F1918(S2007) Council of
COLLINGWOOD, JT & DM FI 800(S2152) COOPER, CG FI 800(SI 522)
COLLINS, BR F2168(S2319, 2923) COOPER, D F1800(S2244)
COLSTON, Senator M F2924(S3510) COOPER, M FI 800(SI 606)
COMBRIDGE, K F2987(S3633) COORAY, LJM F2021 (S2127)
Commissioner for Consumes F2737(S3252) COPER, BJ & GJ FI 800 (SI760)

Affairs COPER, E F2425(S4221)
Commonwealth Banking Corp F3010(S3685) Copmanhurst Shire Council F1298(S0858)

& Cwlth Banks CORDEROY, R F2681 (S3183)
Communist Party of Aust (SA) F1038(S0663) CORLEY, T F2448(S2999)
CONAN, George & Margaret F1549(SI 123) CORNER, CFS F0026(S0020)
Concerned Citizens for a FI 262(S0838) Corowa Shire Council F3036 (S3735)

Democratic & Free Aust COSGROVE, AA F1681(SI307)
Concerned Citizens Group of F2964(S3590) COSGROVE, JT FI663 (SI283)

Narromire COSIER, J & JR FI 800(SI 843)
Concerned Citizens of F1254(S0834) COSTELLO, H FI 800 (S2244)

Denham WA COTTON, R F0076(S0048)
Concerned Voters Assoc, F0130(S0943) COTTON, RA F2059(S2185, 1466)

Inverell Council for a Free Aust F0930(S0587, 3676,
CONDER, IJ F0640(S4077, 0306) 3532, 3784,
CONDON, EA FI673(SI 294) 3745)
Confed of Aust Industry F0140(S3799, 0389, Council for Civil Liberties F0734(S2203, 2617,

1031,2511, 0400, 3272,
3662) 3394)

Confederation of WA F0490(SO176, 3652, Council for Civil Liberties FI066(S0687)
Industry 3727) (Vic)

CONGREVE, G & A FI 042(S0667) Council for Civil FI 170 (S3520, 0784,
CONNELL, J F1578(SI 186) Liberties(QLD) 3363)
CONNELLAN, AL F2273(S2440) Council for Civil Liberties(SA) F1076(S0697)
CONNORS, JG F1800(S2244) Council for Immig from F0365 (SI023)
Conservation & Bush Rescue FI316(S3035, 0879, Yugoslavia in Wollongong

Assoc 3999,3171) Council for the Defence of F2091 (S2254)
Conservation & Bush Rescue F1316(S4174) Govt Schools

Assoc Council of the City of Albury F1259 (S3733)
Conservation Council of SA FI077(S0698) Council of the City of F3046(S3736)
Conservative Action & Victory F0175(SO157) Armidale

Fund Council of The City of FI 378(S0948)
Conservative Reform F0092(S0059) Lismore

Publications Council of the City of F2060(S2186)
CONSIDINE Mr- F0837(S3382, 0491) Townsville

Republican Party of Aust Council of the Municipality of F2077 (S2212)
Constitutional Assoc of Aust F0072(S0046, 1154, Ashfield

1155, 1156, Council of the Municipality of FI604 (SI 224, 1230)
1157,1158, Casino
1159, 1160, Council of the Municipality of FI574 (SI 181)
1161, 1162, Holroyd
1303,1325, Council of the Municipality of FI631 (SI252)
1447, 2301) Mosman

Consumers Action Movement F2983(S3623) Council of the Shire of F1680 (S1306)
WA Balranald

Consumers Assoc of SA F2942(S3554) Council of the Shire of F2654(S3143)
Consumers Assoc of WA F3043(S3726) Wentworth
CONWAY, D F2503(S2898) Council on Overseas Prof F0811(S0466)
CONWAY, J F0609(S0275, 3560) Quals
Cook Shire Council FI 563(SI 144) Country Shire Council’s Assoc F0698(S3064, 3657,
COOK, L F2571(S3057) of WA 0365)
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COURT, Sir Charles F0778(S0437, 2143, 
2144)

COVENTRY, G FI 800(SI 823)
COWDEN, H F2774(S3292)
COWEN, K F0694(S0361)
COX, BC F1687(S2285, 1316)
COX, J F2425(S4043)
COZENS, SG F2586(S3085, 3729, 

3245,3269)
CRABB, DF F2426(S2465)
CRAWFORD, Prof James F0700(S4047, 0808, 

0367,1074, 
1894)

CRAYSON, P FI 247(S4004)
CREELMAN, TS F1706(SI 343)
CREIGHTON, DR B F0774(S3627)
CRESSWELL, HK FI 564(S1145)
Criminal Law Association F2881(S3437)
CRIPPS, Justice JS F0295(S2515)
CROMBIE, K F2262(S2410,2946)
CROMMELIN, Prof Brian F2979(S3614, 3785)

ML
CROMPTON, KC FI 149(S0764)
CROOK, RB & SD FI 800(S1654)
CROSSFIELD, J & H FI 800(SI 732)
CROSSLE, R, WL F2500(S2966)
CROUCH, P& AL FI 800(S2244)
CROWE, W F2921(S3507)
CRUICKSHANK, JE F1570(SI 175)
CUDDY, A F F0121(S0078)
CULBERT, DJ F1585(S1201)
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APPENDIX G

BACKGROUND PAPERS PUBLISHED BY 
CONSTITUTIONAL COMMISSION

Number Title Date
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2A Term of Parliament: 3 Years of 4?

(Revised) 6 April 1987
3 Simultaneous Elections 5 August 1986
4 Nexus Between the Senate and the

House of Representatives 22 July 1986
5 Interchange of Powers Between the 

Commonwealth and the States 23 July 1986
6 Outmoded and Expended Provisions of 

the Australian Constitution 11 July 1986
7 Qualifications of MPs 27 July 1986
8 Deadlocks Section 57 October 1986
9 The Senate and Money Bills November 1986
10 Qualifications of Members of

Parliament November 1986
11 Issues Affecting Local Government undated
12 Amending the Constitution January 1987
13 Fixed Term Parliaments undated
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APPENDIX H

BULLETINS PUBLISHED BY 
CONSTITUTIONAL COMMISSION

Bulletin No 1 May 1986
Bulletin No 2 September 1986
Bulletin No 3 March 1987
Bulletin No 4 July 1987
Bulletin No 5 September 1987
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APPENDIX I

PAPERS AND REPORTS PREPARED BY 
ADVISORY COMMITTEES

AUSTRALIAN JUDICIAL SYSTEM

Issues Paper (1986)
Summary of Issues Paper (1986)
Statement of Preliminary Views (1987)
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DISTRIBUTION OF POWERS
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Report to the Constitutional Commission (6 June 1987) 

EXECUTIVE GOVERNMENT 

Issues Paper (August 1986)
Report to the Constitutional Commission (30 June 1987)

INDIVIDUAL AND DEMOCRATIC RIGHTS

Issues Paper (1986)
Report to the Constitutional Commission (15 June 1987)
Working Papers by Stephen J Odgers (1987)

TRADE AND NATIONAL ECONOMIC MANAGEMENT

Issues Booklet (September 1986)
Chapters from the Issues Booklet were reprinted separately as:

Background Paper No 1 
Background Paper No 2 
Background Paper No 3 
Background Paper No 4 
Background Paper No 5 
Background Paper No 6 
Background Paper No 7 
Background Paper No 8

Consumer Protection 
Trade Practices
National Companies and Securities Regulation 
Natural Resources 
Section 92
Commodity Marketing 
Fiscal Powers 
Communications

Report to the Constitutional Commission (June 1987)
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APPENDIX J

COMMONWEALTH OF AUSTRALIA 
CONSTITUTION ACT

An Act to constitute the Commonwealth of Australia.

[9th July 1900]

WHEREAS the people of New South Wales, Victoria, South Australia, Queensland, and 
Tasmania, humbly relying on the blessing of Almighty God, have agreed to unite in one 
indissoluble Federal Commonwealth under the Crown of the United Kingdom of Great 
Britain and Ireland, and under the Constitution hereby established:

And whereas it is expedient to provide for the admission into the Commonwealth 
of other Australasian Colonies and possessions of the Queen:

Be it therefore enacted by the Queen’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows: —

1. This Act may be cited as the Commonwealth of Australia Constitution Act.

2. The provisions of this Act referring to the Queen shall extend to Her Majesty’s 
heirs and successors in the sovereignty of the United Kingdom.

3. It shall be lawful for the Queen, with the advice of the Privy Council, to declare 
by proclamation that, on and after a day therein appointed, not being later than one year 
after the passing of this Act, the people of New South Wales, Victoria, South Australia, 
Queensland, and Tasmania, and also, if Her Majesty is satisfied that the people of 
Western Australia have agreed thereto, of Western Australia, shall be united in a Federal 
Commonwealth under the name of the Commonwealth of Australia. But the Queen may, 
at any time after the proclamation, appoint a Governor-General for the Commonwealth.

4. The Commonwealth shall be established, and the Constitution of the 
Commonwealth shall take effect, on and after the day so appointed. But the Parliaments 
of the several colonies may at any time after the passing of this Act make any such laws, to 
come into operation on the day so appointed, as they might have made if the Constitution 
had taken effect at the passing of this Act.

5. This Act, and all laws made by the Parliament of the Commonwealth under the 
Constitution, shall be binding on the courts, judges, and people of every State and of 
every part of the Commonwealth, notwithstanding anything in the laws of any State; and 
the laws of the Commonwealth shall be in force on all British ships, the Queen’s ships of 
war excepted, whose first port of clearance and whose port of destination are in the 
Commonwealth.

6. “The Commonwealth” shall mean the Commonwealth of Australia as 
established under this Act.

“The States” shall mean such of the colonies of New South Wales, New Zealand, 
Queensland, Tasmania, Victoria, Western Australia, and South Australia, including the 
northern territory of South Australia, as for the time being are parts of the
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Commonwealth, and such colonies or territories as may be admitted into or established 
by the Commonwealth as States; and each of such parts of the Commonwealth shall be 
called “a State.”

“Original States” shall mean such States as are parts of the Commonwealth at its 
establishment.

7. The Federal Council of Australasia Act, 1885, is hereby repealed, but so as not to 
affect any laws passed by the Federal Council of Australasia and in force at the 
establishment of the Commonwealth.

Any such law may be repealed as to any State by the Parliament of the 
Commonwealth, or as to any colony not being a State by the Parliament thereof.

8. After the passing of this Act the Colonial Boundaries Act, 1895, shall not apply 
to any colony which becomes a State of the Commonwealth; but the Commonwealth 
shall be taken to be a self-governing colony for the purposes of that Act.

9. The Constitution of the Commonwealth shall be as follows: —

THE CONSTITUTION

This Constitution is divided as follows: —
Chapter I. — The Parliament:

Part I. — General:
Part II. — The Senate:
Part III. — The House of Representatives:
Part IV. — Both Houses of the Parliament
Part V. — Powers of the Parliament:

Chapter II. — The Executive Government:
Chapter III. — The Judicature:
Chapter IV. — Finance and Trade:
Chapter V. — The States:
Chapter VI. — New States:
Chapter VII. — Miscellaneous:
Chapter VIII. — Alteration of the Constitution.
The Schedule.

CHAPTER I.

THE PARLIAMENT. 

PART I. - GENERAL.

1. The legislative power of the Commonwealth shall be vested in a Federal 
Parliament, which shall consist of the Queen, a Senate, and a House of Representatives, 
and which is herein-after called “The Parliament,” or “The Parliament of the 
Commonwealth.”

2. A Governor-General appointed by the Queen shall be Her Majesty’s 
representative in the Commonwealth, and shall have and may exercise in the 
Commonwealth during the Queen’s pleasure, but subject to this Constitution, such 
powers and functions of the Queen as Her Majesty may be pleased to assign to him.
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3. There shall be payable to the Queen out of the Consolidated Revenue fund of the 
Commonwealth, for the salary of the Governor-General, an annual sum which, until the 
Parliament otherwise provides, shall be ten thousand pounds.

The salary of a Governor-General shall not be altered during his continuance in
office.

4. The provisions of this Constitution relating to the Governor-General extend and 
apply to the Governor-General for the time being, or such person as the Queen may 
appoint to administer the Government of the Commonwealth; but no such person shall 
be entitled to receive any salary from the Commonwealth in respect of any other office 
during his administration of the Government of the Commonwealth.

5. The Governor-General may appoint such times for holding the sessions of the 
Parliament as he thinks fit, and may also from time to time, by Proclamation or otherwise, 
prorogue the Parliament, and may in like manner dissolve the House of Representatives.

After any general election the Parliament shall be summoned to meet not later than 
thirty days after the day appointed for the return of the writs.

The Parliament shall be summoned to meet not later than six months after the 
establishment of the Commonwealth.

6. There shall be a session of the Parliament once at least in every year, so that 
twelve months shall not intervene between the last sitting of the Parliament in one session 
and its first sitting in the next session.

PART II. - THE SENATE.

7. The Senate shall be composed of senators for each State, directly chosen by the 
people of the State, voting, until the Parliament otherwise provides, as one electorate.

But until the Parliament of the Commonwealth otherwise provides, the Parliament 
of the State of Queensland, if that State be an Original State, may make laws dividing the 
State into divisions and determining the number of senators to be chosen for each 
division, and in the absence of such provision the State shall be one electorate.

Until the Parliament otherwise provides there shall be six senators for each 
Original State. The Parliament may make laws increasing or diminishing the number of 
senators for each State, but so that equal representation of the several Original States shall 
be maintained and that no Original State shall have less than six senators.

The senators shall be chosen for a term of six years, and the names of the senators 
chosen for each State shall be certified by the Governor to the Governor-General.

8. The qualification of electors of senators shall be in each State that which is 
prescribed by this Constitution, or by the Parliament, as the qualification for electors of 
members of the House of Representatives; but in the choosing of senators each elector 
shall vote only once.

9. The Parliament of the Commonwealth may make laws prescribing the method of 
choosing senators, but so that the method shall be uniform for all the States. Subject to 
any such law, the Parliament of each State may make laws prescribing the method of 
choosing the senators for that State.
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The Parliament of a State may make laws for determining the times and places of 
elections of senators for the State.

10. Until the Parliament otherwise provides, but subject to this Constitution, the 
laws in force in each State, for the time being, relating to elections for the more numerous 
House of the Parliament of the State shall, as nearly as practicable, apply to elections of 
senators for the State.

11. The Senate may proceed to the despatch of business, notwithstanding the 
failure of any State to provide for its representation in the Senate.

12. The Governor of any State may cause writs to be issued for elections of senators 
for the State. In case of the dissolution of the Senate the writs shall be issued within ten 
days from the proclamation of such dissolution.

13. As soon as may be after the Senate first meets, and after each first meeting of the 
Senate following a dissolution thereof, the Senate shall divide the senators chosen for 
each State into two classes, as nearly equal in number as practicable; and the places of the 
senators of the first class shall become vacant at the expiration of three years, and the 
places of those of the second class at the expiration of six years, from the beginning of 
their term of service; and afterwards the places of senators shall become vacant at the 
expiration of six years from the beginning of their term of service.

The election to fill vacant places shall be made within one year before the places 
are to become vacant.

For the purposes of this section the term of service of a senator shall be taken to 
begin on the first day of July following the day of his election, except in the cases of the 
first election and of the election next after any dissolution of the Senate, when it shall be 
taken to begin on the first day of July preceding the day of his election.

14. Whenever the number of senators for a State is increased or diminished, the 
Parliament of the Commonwealth may make such provision for the vacating of the places 
of senators for the State as it deems necessary to maintain regularity in the rotation.

15. If the place of a senator becomes vacant before the expiration of his term of 
service, the Houses of Parliament of the State for which he was chosen, sitting and voting 
together, or, if there is only one House of that Parliament, that House, shall choose a 
person to hold the place until the expiration of the term. But if the Parliament of the State 
is not in session when the vacancy is notified, the Governor of the State, with the advice of 
the Executive Council thereof, may appoint a person to hold the place until the expiration 
of fourteen days from the beginning of the next session of the Parliament of the State or 
the expiration of the term, whichever first happens.

Where a vacancy has at any time occurred in the place of a senator chosen by the 
people of a State and, at the time when he was so chosen, he was publicly recognized by a 
particular political party as being an endorsed candidate of that party and publicly 
represented himself to be such a candidate, a person chosen or appointed under this 
section in consequence of that vacancy, or in consequence of that vacancy and a 
subsequent vacancy or vacancies, shall, unless there is no member of that party available 
to be chosen or appointed, be a member of that party.
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Where —
(a) in accordance with the last preceding paragraph, a member of a particular 

political party is chosen or appointed to hold the place of a senator whose 
place had become vacant; and

(b) before taking his seat he ceases to be a member of that party (otherwise than 
by reason of the party having ceased to exist),

he shall be deemed not to have been so chosen or appointed and the vacancy shall be 
again notified in accordance with section twenty-one of this Constitution.

The name of any senator chosen or appointed under this section shall be certified 
by the Governor of the State to the Governor-General.

If the place of a senator chosen by the people of a State at the election of senators 
last held before the commencement of the Constitution Alteration (Senate Casual 
Vacancies) 1977 became vacant before that commencement and, at that commencement, 

no person chosen by the House or Houses of Parliament of the State, or appointed by the 
Governor of the State, in consequence of that vacancy, or in consequence of that vacancy 
and a subsequent vacancy or vacancies, held office, this section applies as if the place of 
the senator chosen by the people of that State had become vacant after that 
commencement.

A senator holding office at the commencement of the Constitution Alteration 
(Senate Casual Vacancies) 1977, being a senator appointed by the Governor of a State in 
consequence of a vacancy that had at any time occurred in the place of a senator chosen 
by the people of the State, shall be deemed to have been appointed to hold the place until 
the expiration of fourteen days after the beginning of the next session of the Parliament of 
the State that commenced or commences after he was appointed and further action under 
this section shall be taken as if the vacancy in the place of the senator chosen by the 
people of the State had occurred after that commencement.

Subject to the next succeeding paragraph, a senator holding office at the 
commencement of the Constitution Alteration (Senate Casual Vacancies) 1977 who was 
chosen by the House or Houses of Parliament of a State in consequence of a vacancy that 
had at any time occurred in the place of a senator chosen by the people of the State shall 
be deemed to have been chosen to hold office until the expiration of the term of service of 
the senator elected by the people of the State.

If, at or before the commencement of the Constitution Alteration (Senate Casual 
Vacancies) 1977, a law to alter the Constitution entitled “Constitution Alteration 

(Simultaneous Elections) 1977” came into operation, a senator holding office at the 
commencement of that law who was chosen by the House or Houses of Parliament of a 
State in consequence of a vacancy that had at any time occurred in the place of a Senator 
chosen by the people of the State shall be deemed to have been chosen to hold office —

(a) if the senator elected by the people of the State had a term of service 
expiring on the thirtieth day of June, One thousand nine hundred and 
seventy-eight — until the expiration or dissolution of the first House of 
Representatives to expire or be dissolved after that law came into operation; 
or
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(b) if the senator elected by the people of the State had a term of service 
expiring on the thirtieth day of June, One thousand nine hundred and 
eighty-one — until the expiration or dissolution of the second House of 
Representatives to expire or be dissolved after that law came into operation 
or, if there is an earlier dissolution of the Senate, until that dissolution.

16. The qualifications of a senator shall be the same as those of a member of the 
House of Representatives.

17. The Senate shall, before proceeding to the despatch of any other business, 
choose a senator to be the President of the Senate; and as often as the office of President 
becomes vacant the Senate shall again choose a senator to be the President.

The President shall cease to hold his office if he ceases to be a senator. He may be 
removed from office by a vote of the Senate, or he may resign his office or his seat by 
writing addressed to the Governor-General.

18. Before or during any absence of the President, the Senate may choose a senator 
to perform his duties in his absence.

19. A senator may, be writing addressed to the President, or to the Governor- 
General if there is no President or if the President is absent from the Commonwealth, 
resign his place, which thereupon shall become vacant.

20. The place of a senator shall become vacant if for two consecutive months of any 
session of the Parliament he, without the permission of the Senate, fails to attend the 
Senate.

21. Whenever a vacancy happens in the Senate, the President, or if there is no 
President or if the President is absent from the Commonwealth the Governor-General, 
shall notify the same to the Governor of the State in the representation of which the 
vacancy has happened.

22. Until the Parliament otherwise provides, the presence of at least one-third of 
the whole number of the senators shall be necessary to constitute a meeting of the Senate 
for the exercise of its powers.

23. Questions arising in the Senate shall be determined by a majority of votes, and 
each senator shall have one vote. The President shall in all cases be entitled to a vote; and 
when the votes are equal the question shall pass in the negative.

PART III. - THE HOUSE OF REPRESENTATIVES.

24. The House of Representatives shall be composed of members directly chosen 
by the people of the Commonwealth, and the number of such members shall be, as nearly 
as practicable, twice the number of the senators.

The number of members chosen in the several States shall be in proportion to the 
respective numbers of their people, and shall, until the Parliament otherwise provides, be 
determined, whenever necessary, in the following manner: —

(i) A quota shall be ascertained by dividing the number of the people of the 
Commonwealth, as shown by the latest statistics of the Commonwealth, by 
twice the number of the senators:
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(ii) The number of members to be chosen in each State shall be determined by 
dividing the number of the people of the State, as shown by the latest 
statistics of the Commonwealth, by the quota; and if on such division there 
is a remainder greater than one-half of the quota, one more member shall be 
chosen in the State.

But notwithstanding anything in this section, five members at least shall be chosen 
in each Original State.

25. For the purposes of the last section, if by the law of any State all persons of any 
race are disqualified from voting at elections for the more numerous House of the 
Parliament of the State, then, in reckoning the number of the people of the State or of the 
Commonwealth, persons of that race resident in that State shall not be counted.

26. Notwithstanding anything in section twenty-four, the number of members to be 
chosen in each State at the first election shall be as follows: —

New South Wales
Victoria...............
Queensland........
South Australia.... 
Tasmania............

twenty-three;
twenty;
eight;
six;
five;

Provided that if Western Australia is an Original State, the numbers shall be as follows: —

New South Wales
Victoria...............
Queensland........
South Australia.... 
Western Australia 
Tasmania............

twenty-six;
twenty-three;
nine;
seven;
five;
five.

27. Subject to this Constitution, the Parliament may make laws for increasing or 
diminishing the number of the members of the House of Representatives.

28. Every House of Representatives shall continue for three years from the first 
meeting of the House, and no longer, but may be sooner dissolved by the Governor- 
General.

29. Until the Parliament of the Commonwealth otherwise provides, the Parliament 
of any State may make laws for determining the divisions in each State for which 
members of the House of Representatives may be chosen, and the number of members to 
be chosen for each division. A division shall not be formed out of parts of different States.

In the absence of other provision, each State shall be one electorate.

30. Until the Parliament otherwise provides, the qualification of electors of 
members of the House of Representatives shall be in each State that which is prescribed 
by the law of the State as the qualification of electors of the more numerous House of 
Parliament of the State; but in the choosing of members each elector shall vote only once.

31. Until the Parliament otherwise provides, but subject to this Constitution, the 
laws in force in each State for the time being relating to elections for the more numerous 
House of the Parliament of the State shall, as nearly as practicable, apply to elections in 
the State of members of the House of Representatives.
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32. The Governor-General in Council may cause writs to be issued for general 
elections of members of the House of Representatives.

After the first general election, the writs shall be issued within ten days from the 
expiry of a House of Representatives or from the proclamation of a dissolution thereof.

33. Whenever a vacancy happens in the House of Representatives, the Speaker 
shall issue his writ for the election of a new member, or if there is no Speaker or if he is 
absent from the Commonwealth the Governor-General in Council may issue the writ.

34. Until the Parliament otherwise provides, the qualifications of a member of the 
House of Representatives shall be as follows: —

(i.) He must be of the full age of twenty-one years, and must be an elector 
entitled to vote at the election of members of the House of Representatives, 
or a person qualified to become such elector, and must have been for three 
years at the least a resident within the limits of the Commonwealth as 
existing at the time when he is chosen:

(ii.) He must be a subject of the Queen, either natural-born or for at least five 
years naturalized under a law of the United Kingdom, or of a Colony which ! 
has become or becomes a State, or of the Commonwealth, or of a State.

35. The House of Representatives shall, before proceeding to the despatch of any 
other business, choose a member to be the Speaker of the House, and as often as the office 
of Speaker becomes vacant the House shall again choose a member to be the Speaker.

The Speaker shall cease to hold his office if he ceases to be a member. He may be 
removed from office by a vote of the House, or he may resign his office or his seat by 
writing addressed to the Governor-General.

36. Before or during any absence of the Speaker, the House of Representatives may 
choose a member to perform his duties in his absence.

37. A member may by writing addressed to the Speaker, or to the Governor- 
General if there is no Speaker or if the Speaker is absent from the Commonwealth, resign 
his place, which thereupon shall become vacant.

38. The place of a member shall become vacant if for two consecutive months of 
any session of the Parliament he, without the permission of the House, fails to attend the 
House.

39. Until the Parliament otherwise provides, the presence of a least one-third of the 
whole number of the members of the House of Representatives shall be necessary to 
constitute a meeting of the House for the exercise of its powers.

40. Questions arising in the House of Representatives shall be determined by a 
majority of votes other than that of the Speaker. The Speaker shall not vote unless the 
numbers are equal, and then he shall have a casting vote.

PART IV. - BOTH HOUSES OF THE PARLIAMENT.

41. No adult person who has or acquires a right to vote at elections for the more 
numerous House of the Parliament of a State shall, while the right continues, be prevented 
by any law of the Commonwealth from voting at elections for either House of the 
Parliament of the Commonwealth.
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42. Every senator and every member of the House of Representatives shall before 
taking his seat make and subscribe before the Governor-General, or some person 
authorised by him, an oath or affirmation of allegiance in the form set forth in the 
schedule to this Constitution.

43. A member of either House of the Parliament shall be incapable of being chosen 
or of sitting as a member of the other House.

44. Any person who —
(i.) Is under any acknowledgment of allegiance, obedience, or adherence to a 

foreign power, or is a subject or a citizen or entitled to the rights or privileges 
of a subject or a citizen of a foreign power: or

(ii.) Is attainted of treason, or has been convicted and is under sentence, or 
subject to be sentenced, for any offence punishable under the law of the 
Commonwealth or of a State by imprisonment for one year or longer: or

(iii.) Is an undischarged bankrupt or insolvent: or
(iv.) Holds any office of profit under the Crown, or any pension payable during 

the pleasure of the Crown out of any of the revenues of the Commonwealth: 
or

(v.) Has any direct or indirect pecuniary interest in any agreement with the 
Public Service of the Commonwealth otherwise than as a member and in 
common with the other members of an incorporated company consisting of 
more than twenty-five persons:

shall be incapable of being chosen or of sitting as a senator or a member of the House of 
Representatives.

But sub-section iv. does not apply to the office of any of the Queen’s Ministers of 
State for the Commonwealth, or of any of the Queen’s Ministers for a State, or to the 
receipt of pay, half pay, or a pension, by any person as an officer or member of the 
Queen’s navy or army, or to the receipt of pay as an officer or member of the naval or 
military forces of the Commonwealth by an person whose services are not wholly 
employed by the Commonwealth.

45. If a senator or member of the House of Representatives —
(i.) Becomes subject to any of the disabilities mentioned in the last preceding 

section: or
(ii.) Takes the benefit, whether by assignment, composition, or otherwise, of any 

law relating to bankrupt or insolvent debtors: or
(iii.) Directly or indirectly takes or agrees to take any fee or honorarium for 

services rendered to the Commonwealth, or for services rendered in the 
Parliament to any person or State:

his place shall thereupon become vacant.

46. Until the Parliament otherwise provides, any person declared by this 
Constitution to be incapable of sitting as a senator or as a member of the House of 
Representatives shall, for every day on which he so sits, be liable to pay the sum of one 
hundred pounds to any person who sues for it in any court of competent jurisdiction.
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47. Until the Parliament otherwise provides, any question respecting the 
qualification of a senator or of a member of the House of Representatives, or respecting a 
vacancy in either House of the Parliament, and any question of a disputed election to 
either House, shall be determined by the House in which the question arises.

48. Until the Parliament otherwise provides, each senator and each member of the 
House of Representatives shall receive an allowance of four hundred pounds a year, to be 
reckoned from the day on which he takes his seat.

49. The powers, privileges, and immunities of the Senate and of the House of 
Representatives, and of the members and the committees of each House, shall be such as 
are declared by the Parliament, and until declared shall be those of the Commons House 
of Parliament of the United Kingdom, and of its members and committees, at the 
establishment of the Commonwealth.

50. Each House of the Parliament may make rules and orders with respect to —
(i.) The mode in which its powers, privileges, and immunities may be exercised 

and upheld:
(ii.) The order and conduct of its business and proceedings either separately or 

jointly with the other House.

PART V. - POWERS OF THE PARLIAMENT.

51. The Parliament shall, subject to this Constitution, have power to make laws for 
the peace, order, and good government of the Commonwealth with respect to: —

(i.) Trade and commerce with other countries, and among the States:
(ii.) Taxation; but so as not to discriminate between States or parts of States:
(iii.) Bounties on the production or export of goods, but so that such bounties 

shall be uniform throughout the Commonwealth:
(iv.) Borrowing money on the public credit of the Commonwealth:
(v.) Postal, telegraphic, telephonic, and other like services:
(vi.) The naval and military defence of the Commonwealth and of the several 

States, and the control for the forces to execute and maintain the laws of the 
Commonwealth:

(vii.) Lighthouses, lightships, beacons and buoys:
(viii.) Astronomical and meteorological observations:
(ix.) Quarantine:
(x.) Fisheries in Australian waters beyond territorial limits:
(xi.) Census and statistics:
(xii.) Currency, coinage, and legal tender:
(xiii.) Banking, other than State banking; also State banking extending beyond the 

limits of the State concerned, the incorporation of banks, and the issue of 
paper money:

(xiv.) Insurance, other than State insurance; also State insurance extending 
beyond the limits of the State concerned:

(xv.) Weights and measures:
(xvi.) Bills of exchange and promissory notes:
(xvii.) Bankruptcy and insolvency:
(xviii.)Copyrights, patents of inventions and designs, and trade marks:
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(xix.) Naturalization and aliens:
(xx.) Foreign corporations, and trading or financial corporations formed within 

the limits of the Commonwealth:
(xxi.) Marriage:
(xxii.) Divorce and matrimonial causes; and in relation thereto, parental rights, 

and the custody and guardianship of infants:
(xxiii.)Invalid and old-age pensions:
(xxiiiA.) The provision of maternity allowances, widows’ pensions, child 

endowment, unemployment, pharmaceutical, sickness and hospital benefits, 
medical and dental services (but not so as to authorize any form of civil 
conscription), benefits to students and family allowances:

(xxiv.)The service and execution throughout the Commonwealth of the civil and 
criminal process and the judgments of the courts of the States:

(xxv.) The recognition throughout the Commonwealth of the laws, the public Acts 
and records, and the judicial proceedings of the States:

(xxvi.)The people of any race, for whom it is deemed necessary to make special 
laws:

(xxvii.) Immigration and emigration:
(xxviii.) The influx of criminals:
(xxix.)External affairs:
(xxx.) The relations of the Commonwealth with the islands of the Pacific:
(xxxi.)The acquisition of property on just terms from any State or person for any 

purpose in respect of which the Parliament has power to make laws:
(xxxii.) The control of railways with respect to transport for the naval and military 

purposes of the Commonwealth:
(xxxiii.) The acquisition, with the consent of a State, of any railways of the State on 

terms arranged between the Commonwealth and the State:
(xxxiv.) Railway construction and extension in any State with the consent of that 

State:
(xxxv.) Conciliation and arbitration for the prevention and settlement of industrial 

disputes extending beyond the limits of any one State:
(xxxvi.) Matters in respect of which this Constitution makes provision until the 

Parliament otherwise provides:
(xxxvii.) Matters referred to the Parliament of the Commonwealth by the 

Parliament or Parliaments of any State or States, but so that the law shall 
extend only to States by whose Parliaments the matter is referred, or which 
afterwards adopt the law:

(xxxviii.) The exercise within the Commonwealth, at the request or with the 
concurrence of the Parliaments of all the States directly concerned, of any 
power which can at the establishment of this Constitution be exercised only 
by the Parliament of the United Kingdom or by the Federal Council of 
Australasia:

(xxxix.) Matters incidental to the execution of any power vested by this 
Constitution in the Parliament or in either House thereof, or in the 
Government of the Commonwealth, or in the Federal Judicature, or in any 
department or officer of the Commonwealth.
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52. The Parliament shall, subject to this Constitution, have exclusive power to 
make laws for the peace, order, and good government of the Commonwealth with respect 
to —

(i.) The seat of government of the Commonwealth, and all places acquired by 
the Commonwealth for public purposes:

(ii.) Matters relating to any department of the public service the control of which 
is by this Constitution transferred to the Executive Government of the 
Commonwealth:

(iii.) Other matters declared by this Constitution to be within the exclusive power 
of the Parliament.

53. Proposed laws appropriating revenue or moneys, or imposing taxation, shall 
not originate in the Senate. But a proposed law shall not be taken to appropriate 
revenue or moneys, or to impose taxation, by reason only of its containing provisions for 
the imposition or appropriation of fines or other pecuniary penalties, or for the demand 
or payment or appropriation of fees for licences, or fees for services under the proposed 
law.

The Senate may not amend proposed laws imposing taxation, or proposed laws 
appropriating revenue or moneys for the ordinary annual services of the Government.

The Senate may not amend any proposed law so as to increase any proposed 
charge or burden on the people.

The Senate may at any change stage return to the House of Representatives any 
proposed law which the Senate may not amend, requesting, by message, the omission or 
amendment of any items or provisions therein. And the House of Representatives may, if 
it thinks fit, make any of such omissions or amendments, with or without modifications.

Except as provided in this section, the Senate shall have equal power with the 
House of Representatives in respect of all proposed laws.

54. The proposed law which appropriates revenue or moneys for the ordinary 
annual services of the Government shall deal only with such appropriation.

55. Laws imposing taxation shall deal only with the imposition of taxation, and 
any provision therein dealing with any other matter shall be of no effect.

Laws imposing taxation, except laws imposing duties of customs or of excise, shall 
deal with one subject of taxation only; but laws imposing duties of customs shall deal 
with duties of customs only, and laws imposing duties of excise shall deal with duties of 
excise only.

56. A vote, resolution, or proposed law for the appropriation of revenue or moneys 
shall not be passed unless the purpose of the appropriation has in the same session been 
recommended by message of the Governor-General to the House in which the proposal 
originated.

57. If the House of Representatives passes any proposed law, and the Senate rejects 
or fails to pass it, or passes it with amendments to which the House of Representatives will 
not agree, and if after an interval of three months the House of Representatives, in the 
same or the next session, again passes the proposed law with or without any amendments 
which have been made, suggested, or agreed to by the Senate, and the Senate rejects or 
fails to pass it, or passes it with amendments to which the House of Representatives will
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not agree, the Governor-General may dissolve the Senate and the House of 
Representatives simultaneously. But such dissolution shall not take place within six 
months before the date of expiry of the House of Representatives by effluxion of time.

If after such dissolution the House of Representatives again passes the proposed 
law, with or without any amendments which have been made, suggested, or agreed to by 
the Senate, and the Senate rejects or fails to pass it, or passes it with amendments to which 
the House of Representatives will not agree, the Governor-General may convene a joint 
sitting of the members of the Senate and of the House of Representatives.

The members present at the joint sitting may deliberate and shall vote together 
upon the proposed law as last proposed by the House of Representatives, and upon 
amendments, if any, which have been made therein by one House and not agreed to by 
the other, and any such amendments which are affirmed by an absolute majority of the 
total number of the members of the Senate and House of Representatives shall be taken to 
have been carried, and if the proposed law, with the amendments, if any, so carried is 
affirmed by an absolute majority of the total number of the members of the Senate and 
House of Representatives, it shall be taken to have been duly passed by both Houses of 
the Parliament, and shall be presented to the Governor-General for the Queens’s assent.

58. When a proposed law passed by both Houses of the Parliament is presented to 
the Governor-General for the Queen’s assent, he shall declare, according to his discretion, 
but subject to this Constitution, that he assents in the Queen’s name, or that he withholds 
assent, or that he reserves the law for the Queen’s pleasure.

The Governor-General may return to the house in which it originated any 
proposed law so presented to him, and may transmit therewith any amendments which he 
may recommend, and the Houses may deal with the recommendation.

59. The Queen may disallow any law within one year from the Governor-General’s 
assent, and such disallowance on being made known by the Governor-General by speech 
or message to each of the Houses of the Parliament, or by Proclamation, shall annul the 
law from the day when the disallowance is so made known.

60. A proposed law reserved for the Queen’s pleasure shall not have any force 
unless and until within two years from the day on which it was presented to the Governor- 
General for the Queen’s assent the Governor-General makes known, by speech or 
message to each of the Houses of Parliament, or by Proclamation, that it has received the 
Queen’s assent.

CHAPTER II.

THE EXECUTIVE GOVERNMENT.

61. The executive power of the Commonwealth is vested in the Queen and is 
exerciseable by the Governor-General as the Queen’s representative, and extends to the 
execution and maintenance of this Constitution, and of the laws of the Commonwealth.

62. There shall be a Federal Executive Council to advise the Governor-General in 
the government of the Commonwealth, and the members of the Council shall be chosen 
and summoned by the Governor-General and sworn as Executive Councillors, and shall 
hold office during his pleasure.
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63. The provisions of this Constitution referring to the Governor-General in 
Council shall be construed as referring to the Governor-General acting with the advice of 
the Federal Executive Council.

64. The Governor-General may appoint officers to administer such departments of 
State of the Commonwealth as the Governor-General in Council may establish.

Such officers shall hold office during the pleasure of the Governor-General. They 
shall be members of the Federal Executive Council, and shall be the Queen’s Ministers of 
State for the Commonwealth.

After the first general election no Minister of State shall hold office for a longer 
period than three months unless he is or becomes a senator or a member of the House of 
Representatives.

65. Until the Parliament otherwise provides, the Ministers of State shall not exceed 
seven in number, and shall hold such offices as the Parliament prescribes, or, in the 
absence of provision, as the Governor-General directs.

66. There shall be payable to the Queen, out of the Consolidated Revenue Fund of 
the Commonwealth, for the salaries of the Ministers of State, an annual sum which, until 
the Parliament otherwise provides, shall not exceed twelve thousand pounds a year.

67. Until the Parliament otherwise provides, the appointment and removal of all 
other officers of the Executive Government of the Commonwealth shall be vested in the 
Governor-General in Council, unless the appointment is delegated by the Governor- 
General in Council or by a law of the Commonwealth to some other authority.

68. The command in chief of the naval and military forces of the Commonwealth is 
vested in the Governor-General as the Queen’s representative.

69. On a date or dates to be proclaimed by the Governor-General after the 
establishment of the Commonwealth the following departments of the public service in 
each State shall become transferred to the Commonwealth: —

Posts, telegraphs, and telephones:
Naval and military defence:
Lighthouses, lightships, beacons, and buoys:
Quarantine.

But the departments of customs and of excise in each State shall become 
transferred to the Commonwealth on its establishment.

70. In respect of matters which, under this Constitution, pass to the Executive 
Government of the Commonwealth, all powers and functions which at the establishment 
of the Commonwealth are vested in the Governor of a Colony, or in the Governor of a 
Colony with the advice of his Executive Council, or in any authority of a Colony, shall 
vest in the Governor-General, or in the Governor-General in Council, or in the authority 
exercising similar powers under the Commonwealth, as the case requires.

CHAPTER III.

THE JUDICATURE.

71. The judicial power of the Commonwealth shall be vested in a Federal Supreme
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Court, to be called the High Court of Australia, and in such other federal courts as the 
Parliament creates, and in such other courts as it invests with federal jurisdiction. The 
High Court shall consist of a Chief Justice, and so many other Justices, not less than two, 
as the Parliament prescribes.

72. The Justices of the High Court and of the other courts created by the 
Parliament —

(i.) Shall be appointed by the Governor-General in Council:
(ii.) Shall not be removed except by the Governor-General in Council, on an 

address from both Houses of the Parliament in the same session, praying for 
such removal on the ground of proved misbehaviour or incapacity:

(iii.) Shall receive such remuneration as the Parliament may fix; but the 
remuneration shall not be diminished during their continuance in office.

The appointment of a Justice of the High Court shall be for a term expiring upon 
his attaining the age of seventy years, and a person shall not be appointed as a Justice of 
the High Court if he has attained that age.

The appointment of a Justice of a court created by the Parliament shall be for a 
term expiring upon his attaining the age that is, at the time of his appointment, the 
maximum age for Justices of that court and a person shall not be appointed as a Justice of 
such a court if he has attained the age that is for the time being the maximum age for 
Justices of that court.

Subject to this section, the maximum age for Justices of any court created by the 
Parliament is seventy years.

The Parliament may make a law fixing an age that is less than seventy years as the 
maximum age for Justices of a court created by the Parliament and may at any time repeal 
or amend such a law, but any such repeal or amendment does not affect the term of office 
of a Justice under an appointment made before the repeal or amendment.

A Justice of the High Court or of a court created by the Parliament may resign his 
office by writing under his hand delivered to the Governor-General.

Nothing in the provisions added to this section by the Constitution Alteration 
(Retirement of Judges) 1977 affects the continuance of a person in office as a Justice of a 
court under an appointment made before the commencement of those provisions.

A reference in this section to the appointment of a Justice of the High Court or of a 
court created by the Parliament shall be read as including a reference to the appointment 
of a person who holds office as a Justice of the High Court or of a court created by the 
Parliament to another office of Justice of the same court having a different status or 
designation.

73. The High Court shall have jurisdiction, with such exceptions and subject to 
such regulations as the Parliament prescribes, to hear and determine appeals from all 
judgments, decrees, orders, and sentences —

(i.) Of any Justice or Justices exercising the original jurisdiction of the High 
Court:

(ii.) Of any other federal court, or court exercising federal jurisdiction; or of the 
Supreme Court of any State, or of any other court of any State from which at 
the establishment of the Commonwealth an appeal lies to the Queen in 
Council:
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(iii.) Of the Inter-State Commission, but as to questions of law only:
and the judgment of the High Court in all such cases shall be final and 
conclusive.
But no exception or regulation prescribed by the Parliament shall prevent 
the High Court from hearing and determining any appeal from the Supreme 
Court of a State in any matter in which at the establishment of the 
Commonwealth an appeal lies from such Supreme Court to the Queen in 
Council.
Until the Parliament otherwise provides, the conditions of and restrictions 
on appeals to the Queen in Council from the Supreme Courts of the several 
States shall be applicable to appeals from them to the High Court.

74. No appeal shall be permitted to the Queen in Council from a decision of the 
High Court upon any question, howsoever arising, as to the limits inter se of the 
Constitutional powers of the Commonwealth and those of any State or States, or as to the 
limits inter se of the Constitutional powers of any two or more States, unless the High 
Court shall certify that the question is one which ought to be determined by Her Majesty 
in Council.

The High Court may so certify if satisfied that for any special reason the certificate 
should be granted, and thereupon an appeal shall lie to Her Majesty in Council on the 
question without further leave.

Except as provided in this section, this Constitution shall not impair any right 
which the Queen may be pleased to exercise by virtue of Her Royal prerogative to grant 
special leave of appeal from the High Court to Her Majesty in Council. The Parliament 
may make laws limiting the matters in which such leave may be asked, but proposed laws 
containing any such limitation shall be reserved by the Governor-General for Her 
Majesty’s pleasure.

75. In all matters —
(i.) Arising under any treaty:
(ii.) Affecting consuls or other representatives of other countries:
(iii.) In which the Commonwealth, or a person suing or being sued on behalf of 

the Commonwealth, is a party:
(iv.) Between States, or between residents of different States, or between a State 

and a resident of another State:
(v.) In which a writ of Mandamus or prohibition or an injunction is sought 

against an officer of the Commonwealth:
the High Court shall have original jurisdiction.

76. The Parliament may make laws conferring original jurisdiction on the High 
Court in any matter —

(i.) Arising under this Constitution, or involving its interpretation:
(ii.) Arising under any laws made by the Parliament:
(iii.) Of Admiralty and maritime jurisdiction:
(iv.) Relating to the same subject-matter claimed under the laws of different 

States.

77. With respect to any of the matters mentioned in the last two sections the 
Parliament may make laws —

964



(i.) Defining the jurisdiction of any federal court other than the High Court:
(ii.) Defining the extent to which the jurisdiction of any federal court shall be 

exclusive of that which belongs to or is invested in the courts of the States:
(iii.) Investing any court of a State with federal jurisdiction.

78. The Parliament may make laws conferring rights to proceed against the 
Commonwealth or a State in respect of matters within the limits of the judicial power.

79. The federal jurisdiction of any court may be exercised by such number of 
judges as the Parliament prescribes.

80. The trial on indictment of any offence against any law of the Commonwealth 
shall be by jury, and every such trial shall be held in the State where the offence was 
committed, and if the offence was not committed within any State the trial shall be held at 
such place or places as the Parliament prescribes.

CHAPTER IV.

FINANCE AND TRADE.

81. All revenues or moneys raised or received by the Executive Government of the 
Commonwealth shall form one Consolidated Revenue Fund, to be appropriated for the 
purposes of the Commonwealth in the manner and subject to the charges and liabilities 
imposed by this Constitution.

82. The costs, charges, and expenses incident to the collection, management, and 
receipt of the Consolidated Revenue Fund shall form the first charge thereon; and the 
revenue of the Commonwealth shall in the first instance be applied to the payment of the 
expenditure of the Commonwealth.

83. No money shall be drawn from the Treasury of the Commonwealth except 
under appropriation made by law.

But until the expiration of one month after the first meeting of the Parliament the 
Governor-General in Council may draw from the Treasury and expend such moneys as 
may be necessary for the maintenance of any department transferred to the 
Commonwealth and for the holding of the first elections for the Parliament.

84. When any department of the public service of a State becomes transferred to 
the Commonwealth, all officers of the department shall become subject to the control of 
the Executive Government of the Commonwealth.

Any such officer who is not retained in the service of the Commonwealth shall, 
unless he is appointed to some other office of equal emolument in the public service of the 
State, be entitled to receive from the State any pension, gratuity, or other compensation, 
payable under the law of the State on the abolition of his office.

Any such officer who is retained in the service of the Commonwealth shall preserve 
all his existing and accruing rights, and shall be entitled to retire from office at the time, 
and on the pension or retiring allowance, which would be permitted by the law of the 
State if his service with the Commonwealth were a continuation of his service with the 
State. Such pension or retiring allowance shall be paid to him by the Commonwealth; but 
the State shall pay to the Commonwealth a part thereof, to be calculated on the
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proportion which his term of service with the State bears to his whole term of service, and 
for the purpose of the calculation his salary shall be taken to be that paid to him by the 
State at the time of the transfer.

Any officer who is, at the establishment of the Commonwealth, in the public service 
of a State, and who is, by consent of the Governor of the State with the advice of the 
Executive Council thereof, transferred to the public service of the Commonwealth, shall 
have the same rights as if he had been an officer of a department transferred to the 
Commonwealth and were retained in the service of the Commonwealth.

85. When any department of the public service of a State is transferred to the 
Commonwealth —

(i.) All property of the State of any kind, used exclusively in connexion with the 
department, shall become vested in the Commonwealth; but, in the case of 
the departments controlling customs and excise and bounties, for such time 
only as the Governor-General in Council may declare to be necessary:

(ii.) The Commonwealth may acquire any property of the State, of any kind 
used, but not exclusively used in connexion with the department; the value 
thereof shall, if no agreement can be made, be ascertained in, as nearly as 
may be, the manner in which the value of land, or of an interest in land, 
taken by the State for public purposes is ascertained under the law of the 
State in force at the establishment of the Commonwealth:

(iii.) The Commonwealth shall compensate the State for the value of any 
property passing to the Commonwealth under this section; if no agreement 
can be made as to the mode of compensation, it shall be determined under 
laws to be made by the Parliament:

(iv.) The Commonwealth shall, at the date of the transfer, assume the current 
obligations of the State in respect of the department transferred.

86. On the establishment of the Commonwealth, the collection and control of 
duties of customs and of excise, and the control of the payment of bounties, shall pass to 
the Executive Government of the Commonwealth.

87. During a period of ten years after the establishment of the Commonwealth and 
thereafter until the Parliament otherwise provides, of the net revenue of the 
Commonwealth from duties of customs and of excise not more than one-fourth shall be 
applied annually by the Commonwealth towards its expenditure.

The balance shall, in accordance with this Constitution, be paid to the several 
States, or applied towards the payment of interest on debts of the several States taken over 
by the Commonwealth.

88. Uniform duties of custom shall be imposed within two years after the 
establishment of the Commonwealth.

89. Until the imposition of uniform duties of customs —
(i.) The Commonwealth shall credit to each State the revenues collected therein 

by the Commonwealth.
(ii.) The Commonwealth shall debit to each State —

(a) The expenditure therein of the Commonwealth incurred solely for the 
maintenance or continuance, as at the time of transfer, of any 
department transferred from the State to the Commonwealth;
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(b) The proportion of the State, according to the number of its people, in 
the other expenditure of the Commonwealth.

(iii.) The Commonwealth shall pay to each State month by month the balance (if 
any) in favour of the State.

90. On the imposition of uniform duties of customs the power of the Parliament to 
impose duties of customs and of excise, and to grant bounties on the production or export 
of goods, shall become exclusive.

On the imposition of uniform duties of customs all laws of the several States 
imposing duties of customs or of excise, or offering bounties on the production or export 
of goods, shall cease to have effect, but any grant of or agreement for any such bounty 
lawfully made by or under the authority of the Government of any State shall be taken to 
be good if made before the thirtieth day of June, one thousand eight hundred and ninety- 
eight, and not otherwise.

91. Nothing in this Constitution prohibits a State from granting any aid to or 
bounty on mining for gold, silver, or other metals, nor from granting, with the consent of 
both Houses of the Parliament of the Commonwealth expressed by resolution, any aid to 
or bounty on the production or export of goods.

92. On the imposition of uniform duties of customs, trade, commerce, and 
intercourse among the States, whether by means of internal carriage or ocean navigation, 
shall be absolutely free.

But notwithstanding anything in this Constitution, goods imported before the 
imposition of uniform duties of customs into any State, or into any Colony which, whilst 
the goods remain therein, becomes a State, shall, on thence passing into another State 
within two years after the imposition of such duties, be liable to any duty chargeable on 
the importation of such goods into the Commonwealth, less any duty paid in respect of 
the goods on their importation.

93. During the first five years after the imposition of uniform duties of customs, and 
thereafter until the Parliament otherwise provides —

(i.) The duties of customs chargeable on goods imported into a State and 
afterwards passing into another State for consumption, and the duties of 
excise paid on goods produced or manufactured in a State and afterwards 
passing into another State for consumption, shall be taken to have been 
collected not in the former but in the latter State:

(ii.) Subject to the last subsection, the Commonwealth shall credit revenue, debit 
expenditure, and pay balances to the several States as prescribed for the 
period preceding the imposition of uniform duties of customs.

94. After five years from the imposition of uniform duties of customs, the 
Parliament may provide, on such basis as it deems fair, for the monthly payment to the 
several States of all surplus revenue of the Commonwealth.

95. Notwithstanding anything in this Constitution, the Parliament of the State of 
Western Australia, if that State be an Original State, may, during the first five years after 
the imposition of uniform duties of customs, impose duties of customs on goods passing 
into that State and not originally imported from beyond the limits of the Commonwealth; 
and such duties shall be collected by the Commonwealth.
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But any duty so imposed on any goods shall not exceed during the first of such 
years the duty chargeable on the goods under the law of Western Australia in force at the 
imposition of uniform duties, and shall not exceed during the second, third, fourth, and 
fifth of such years respectively, four-fifths, three-fifths, two-fifths, and one-fifth of such 
latter duty, and all duties imposed under this section shall cease at the expiration of the 
fifth year after the imposition of uniform duties.

If at any time during the five years the duty on any goods under this section is 
higher than the duty imposed by the Commonwealth on the importation of the like goods, 
then such higher duty shall be collected on the goods when imported into Western 
Australia from beyond the limits of the Commonwealth.

96. During a period of ten years after the establishment of the Commonwealth and 
thereafter until the Parliament otherwise provides, the Parliament may grant financial 
assistance to any State on such terms and conditions as the Parliament thinks fit.

97. Until the Parliament otherwise provides, the laws in force in any Colony which 
has become or becomes a State with respect to the receipt of revenue and the expenditure 
of money on account of the Government of the Colony, and the review and audit of such 
receipt and expenditure, shall apply to the receipt of revenue and the expenditure of 
money on account of the Commonwealth in the State in the same manner as if the 
Commonwealth, or the Government or an officer of the Commonwealth, were mentioned 
whenever the Colony, or the Government or an officer of the Colony, is mentioned.

98. The power of the Parliament to make laws with respect to trade and commerce 
extends to navigation and shipping, and to railways the property of any State.

99. The Commonwealth shall not, by any law or regulation of trade, commerce, or 
revenue, give preference to one State or any part thereof over another State or any part 
thereof.

100. The Commonwealth shall not, by any law or regulation of trade or commerce, 
abridge the right of a State or of the residents therein to the reasonable use of the waters of 
rivers for conservation or irrigation.

101. There shall be an Inter-State Commission, with such powers of adjudication 
and administration as the Parliament deems necessary for the execution and 
maintenance, within the Commonwealth, of the provisions of this Constitution relating to 
trade and commerce, and of all laws made thereunder.

102. The Parliament may by any law with respect to trade or commerce forbid, as 
to railways, any preference or discrimination by any State, or by any authority constituted 
under a State, if such preference or discrimination is undue and unreasonable, or unjust 
to any State; due regard being had to the financial responsibilities incurred by any State 
in connexion with the construction and maintenance of its railways. But no preference or 
discrimination shall, within the meaning of this section, be taken to be undue and 
unreasonable, or unjust to any State, unless so adjudged by the Inter-State Commission.

103. The members of the Inter-State Commission —
(i.) Shall be appointed by the Governor-General in Council:
(ii.) Shall hold office for seven years, but may be removed within that time by the 

Governor-General in Council, on an address from both Houses of the 
Parliament in the same session praying for such removal on the ground of 
proved misbehaviour or incapacity:
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(iii.) Shall receive such remuneration as the Parliament may fix; but such 
remuneration shall not be diminished during their continuance in office.

104. Nothing in this Constitution shall render unlawful any rate for the carriage of 
goods upon a railway, the property of a State, if the rate is deemed by the Inter-State 
Commission to be necessary for the development of the territory of the State, and if the 
rate applies equally to goods within the State and to goods passing into the State from 
other States.

105. The Parliament may take over from the States their public debts, or a 
proportion thereof according to the respective numbers of their people as shown by the 
latest statistics of the Commonwealth, and may convert, renew, or consolidate such debts, 
or any part thereof; and the States shall indemnify the Commonwealth in respect of the 
debts taken over, and thereafter the interest payable in respect of the debts shall be 
deducted and retained from the portions of the surplus revenue of the Commonwealth 
payable to the several States, or if such surplus is insufficient, or if there is no surplus, then 
the deficiency or the whole amount shall be paid by the several States.

105A. — (1.) The Commonwealth may make agreements with the States with 
respect to the public debts of the States, including —

(a) the taking over of such debts by the Commonwealth;
(b) the management of such debts;
(c) the payment of interest and the provision and management of sinking funds 

in respect of such debts;
(d) the consolidation, renewal, conversion, and redemption of such debts;
(e) the indemnification of the Commonwealth by the States in respect of debts 

taken over by the Commonwealth; and
(0 the borrowing of money by the States or by the Commonwealth, or by the 

Commonwealth for the States.
(2.) The Parliament may make laws for validating any such agreement made 

before the commencement of this section.
(3.) The Parliament may make laws for the carrying out by the parties thereto of 

any such agreement.
(4.) Any such agreement may be varied or rescinded by the parties thereto.
(5.) Every such agreement and any such variation thereof shall be binding upon 

the Commonwealth and the States parties thereto notwithstanding anything 
contained in this Constitution or the Constitution of the several States or in 
any law of the Parliament of the Commonwealth or of any State.

(6.) The powers conferred by this section shall not be construed as being limited 
in any way by the provisions of section one hundred and five of this 
Constitution.

CHAPTER V.

THE STATES.

106. The Constitution of each State of the Commonwealth shall, subject to this 
Constitution, continue as at the establishment of the Commonwealth, or as at the 
admission or establishment of the State, as the case may be, until altered in accordance 
with the Constitution of the State.
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107. Every power of the Parliament of a Colony which has become or becomes a 
State, shall, unless it is by this Constitution exclusively vested in the Parliament of the 
Commonwealth or withdrawn from the Parliament of the State, continue as at the 
establishment of the Commonwealth, or as at the admission or establishment of the State, 
as the case may be.

108. Every law in force in a Colony which has become or becomes a State, and 
relating to any matter within the powers of the Parliament of the Commonwealth, shall, 
subject to this Constitution, continue in force in the State; and, until provision is made in 
that behalf by the Parliament of the Commonwealth, the Parliament of the State shall 
have such powers of alteration and of repeal in respect of any such law as the Parliament 
of the Colony had until the Colony became a State.

109. When a law of a State is inconsistent with a law of the Commonwealth, the 
latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid.

110. The provisions of this Constitution relating to the Governor of a State extend 
and apply to the Governor for the time being of the State, or other chief executive officer 
or administrator of the government of the State.

111. The Parliament of a State may surrender any part of the State to the 
Commonwealth; and upon such surrender, and the acceptance thereof by the 
Commonwealth, such part of the State shall become subject to the exclusive jurisdiction 
of the Commonwealth.

112. After uniform duties of customs have been imposed, a State may levy on 
imports or exports, or on goods passing into or out of the State, such charges as may be 
necessary for executing the inspection laws of the State; but the net produce of all charges 
so levied shall be for the use of the Commonwealth; and any such inspection laws may be 
annulled by the Parliament of the Commonwealth.

113. All fermented, distilled, or other intoxicating liquids passing into any State or 
remaining therein for use, consumption, sale, or storage, shall be subject to the laws of the 
State as if such liquids had been produced in the State.

114. A State shall not, without the consent of the Parliament of the 
Commonwealth, raise or maintain any naval or military force, or impose any tax on 
property of any kind belonging to the Commonwealth, nor shall the Commonwealth 
impose any tax on property of any kind belonging to a State.

115. A State shall not coin money, nor make anything but gold and silver coin a 
legal tender in payment of debts.

116. The Commonwealth shall not make any law for establishing any religion, or 
for imposing any religious observance, or for prohibiting the free exercise of any religion, 
and no religious test shall be required as a qualification for any office or public trust under 
the Commonwealth.

117. A subject of the Queen, resident in any State, shall not be subject in any other 
State to any disability or discrimination which would not be equally applicable to him if 
he were a subject of the Queen resident in such other State.

118. Full faith and credit shall be given, throughout the Commonwealth to the 
laws, the public Acts and records, and the judicial proceedings of every State.

970



119. The Commonwealth shall protect every State against invasion and, on the 
application of the Executive Government of the State, against domestic violence.

120. Every State shall make provision for the detention in its prisons of persons 
accused or convicted of offences against the laws of the Commonwealth, and for the 
punishment of persons convicted of such offences, and the Parliament of the 
Commonwealth may make laws to give effect to this provision.

CHAPTER VI.

NEW STATES.

121. The Parliament may admit to the Commonwealth or establish new States, and 
may upon such admission or establishment make or impose such terms and conditions, 
including the extent of representation in either House of the Parliament, as it thinks fit.

122. The Parliament may make laws for the government of any territory 
surrendered by any State to and accepted by the Commonwealth, or of any territory 
placed by the Queen under the authority of and accepted by the Commonwealth, or 
otherwise acquired by the Commonwealth, and may allow the representation of such 
territory in either House of the Parliament to the extent and on the terms which it thinks 
fit.

123. The Parliament of the Commonwealth may, with the consent of the 
Parliament of a State, and the approval of the majority of the electors of the State voting 
upon the question, increase, diminish, or otherwise alter the limits of the State, upon such 
terms and conditions as may be agreed on, and may, with the like consent, make 
provision respecting the effect and operation of any increase or diminution or alteration 
of territory in relation to any State affected.

124. A new State may be formed by separation of territory from a State, but only 
with the consent of the Parliament thereof, and a new State may be formed by the union 
of two or more States or parts of States, but only with the consent of the Parliaments of 
the States affected.

CHAPTER VII.

MISCELLANEOUS.

125. The seat of Government of the Commonwealth shall be determined by the 
Parliament, and shall be within territory which shall have been granted to or acquired by 
the Commonwealth, and shall be vested in and belong to the Commonwealth, and shall 
be in the State of New South Wales, and be distant not less than one hundred miles from 
Sydney.

Such territory shall contain an area of not less than one hundred square miles, and 
such portion thereof as shall consist of Crown lands shall be granted to the 
Commonwealth without any payment therefor.

The Parliament shall sit at Melbourne until it meet at the seat of Government.

126. The Queen may authorise the Governor-General to appoint any person, or 
any persons jointly or severally, to be his deputy or deputies within any part of the 
Commonwealth, and in that capacity to exercise during the pleasure of the Governor- 
General such powers and functions of the Governor-General as he thinks fit to assign to
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such deputy or deputies, subject to any limitations expressed or directions given by the 
Queen; but the appointment of such deputy or deputies shall not affect the exercise by the 
Governor-General himself of any power or function.

***** * *

CHAPTER VIII.

ALTERATION OF THE CONSTITUTION.

128. This Constitution shall not be altered except in the following manner: —

The proposed law for the alteration thereof must be passed by an absolute majority 
of each House of the Parliament, and not less than two nor more than six months after its 
passage through both Houses the proposed law shall be submitted in each State and 
Territory to the electors qualified to vote for the election of members of the House of 
Representatives.

But if either House passes any such proposed law by an absolute majority, and the 
other House rejects or fails to pass it, or passes it with any amendment to which the first- 
mentioned House will not agree, and if after an interval of three months the first- 
mentioned House in the same or the next session again passes the proposed law by an 
absolute majority with or without any amendment which has been made or agreed to by 
the other House, and such other House rejects or fails to pass it or passes it with any 
amendment to which the first-mentioned House will not agree, the Governor-General 
may submit the proposed law as last proposed by the first-mentioned House, and either 
with or without any amendments subsequently agreed to by both Houses, to the electors 
in each State and Territory qualified to vote for the election of the House of 
Representatives.

When a proposed law is submitted to the electors the vote shall be taken in such 
manner as the Parliament prescribes. But until the qualification of electors of members of 
the House of Representatives becomes uniform throughout the Commonwealth, only 
one-half the electors voting for and against the proposed law shall be counted in any State 
in which adult suffrage prevails.

And if in a majority of the States a majority of the electors voting approve the 
proposed law, and if a majority of all the electors voting also approve the proposed law, it 
shall be presented to the Governor-General for the Queen’s assent.

No alteration diminishing the proportionate representation of any State in either 
House of the Parliament, or the minimum number of representatives of a State in the 
House of Representatives, or increasing, diminishing, or otherwise altering the limits of 
the State, or in any manner affecting the provisions of the Constitution in relation thereto, 
shall become law unless the majority of the electors voting in that State approve the 
proposed law.

In this section, “Territory” means any territory referred to in section one hundred 
and twenty-two of this Constitution in respect of which there is in force a law allowing its 
representation in the House of Representatives.
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SCHEDULE.

OATH.

I, A.B., do swear that I will be faithful and bear true allediance to Her Majesty Queen 
Victoria, Her heis and successors according to law. SO HELP ME GOD!

AFFIRMATION.

I, A.B., do solemnly and sincerely affirm and declare that I will be faithful and bear true 
allegiance to Her Majesty Queen Victoria, Her heirs and successors according to law.

(Note — The name of the King or Queen of the United Kingdom of Great Britain and 
Ireland for the time being is to be substituted from time to time.)
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APPENDIX K

PROPOSED ALTERATIONS TO THE 
CONSTITUTION

List of Bills

Bill No 1 Constitution Alteration

Bill No 2 Constitution Alteration

Bill No 3 Constitution Alteration
Bill No 4 Constitution Alteration
Bill No 5 Constitution Alteration
Bill No 6 Constitution Alteration
Bill No 7 Constitution Alteration
Bill No 8 Constitution Alteration

Bill No 9 Constitution Alteration
Bill No 10 Constitution Alteration
Bill No 11 Constitution Alteration

Bill No 12 Constitution Alteration
Bill No 13 Constitution Alteration

Bill No 14 Constitution Alteration
Bill No 15 Constitution Alteration
Bill No 16 Constitution Alteration
Bill No 17 Constitution Alteration
Bill No 18 Constitution Alteration
Bill No 19 Constitution Alteration
Bill No 20 Constitution Alteration
Bill No 21 Constitution Alteration
Bill No 22 Constitution Alteration

Bill No 23 Constitution Alteration
Bill No 24 Constitution Alteration
Bill No 25 Constitution Alteration
Bill No 26 Constitution Alteration
Bill No 27 Constitution Alteration

Bill No 28 Constitution Alteration

Bill No 29 Constitution Alteration
Bill No 30 Constitution Alteration
Bill No 31 Constitution Alteration
Bill No 32 Constitution Alteration
Bill No 33 Constitution Alteration
Bill No 34 Constitution Alteration
Bill No 35 Constitution Alteration

(Commonwealth of Australia 
Constitution Act) 1988 

(Oaths and Affirmations of 
Allegiance) 1988 

(Australian Sovereign) 1988 
(Parliament and New States) 1988 
(Democratic Elections) 1988 
(Parliamentary Sessions) 1988 
(Citizenship and Related Matters) 1988 
(Qualifications and Disqualifications of 

Members) 1988 
(Executive Government) 1988 
(Remuneration Provisions) 1988 
(Service and Execution of Process,

Choice of Law and Recognition 
of Territorial Laws) 1988 

(Federal Judicial Officers) 1988 
(State and Territory Judicial 

Officers) 1988 
(Federal Jurisdiction) 1988 
(Manner and Form Declaration) 1988 
(Local Government) 1988 
(Rights and Freedoms) 1988 
(Existing Rights and Freedoms) 1988 
(Inter-change of Powers) 1988 
(Communications) 1988 
(Defamation) 1988 
(Nuclear Energy and Related 

Matters) 1988
(Admiralty and Maritime) 1988 
(Intellectual Property) 1988 
(Family Law) 1988 
(Social Welfare) 1988 
(Accident Compensation and 

Rehabilitation) 1988 
(Aborigines and Torres Strait 

Islanders) 1988 
(Commonwealth Places) 1988 
(Trade and Commerce) 1988 
(Trade Powers) 1988 
(Corporations) 1988 
(Transport) 1988 
(Industrial Relations) 1988 
(Consolidated Revenue Fund) 1988



Bill No 36
Bill No 36A
Bill No 37
Bill No 38

Bill No 38A

Bill No 39
Bill No 40
Bill No 41
Bill No 42

Constitution Alteration 
Constitution Alteration 
Constitution Alteration 
Constitution Alteration

Constitution Alteration

Constitution Alteration 
Constitution Alteration 
Constitution Alteration 
Constitution Alteration

(Excise) 1988 
(Excise) 1988
(Discrimination and Preference) 1988 
(Inter-State Commission: Extension to 

Territories) 1988
(Inter-State Commission: Extension to 

Territories) 1988
(Alterations of the Constitution) 1988 
(Obsolete Provisions) 1988 
(Savings) 1988
(Parliamentary Privileges) 1988

The Constitution as it would be altered if all the recommendations of the Constitutional 
Commission were approved under section 128 of the Constitution
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BILL NO. 1

A BILL 

FOR

An Act to alter the Commonwealth of Australia Constitution Act by 
omitting obsolete words and so as to recognise the Queen of Australia.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Commonwealth of 
Australia Constitution Act) 1988.

Omission of enacting words.

2. The Commonwealth of Australia Constitution Act is altered by omitting the 
words “Be it therefore enacted by the Queen’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows:-

Act to extend to the Queen’s successors.

3. Section 2 of the Commonwealth of Australia Constitution Act is altered by 
omitting the words “the United Kingdom” and substituting the word “Australia”.

Operation of the Constitution and laws.

4. Section 5 of the Commonwealth of Australia Constitution Act is altered by 
omitting all the words after and including”; and the laws of the Commonwealth”.

Repeal of sections 7 and 8.

5. Sections 7 and 8 of the Commonwealth of Australia Constitution Act are 
repealed.
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BILL NO. 2

A BILL 

FOR

An Act to alter the Constitution so as to require senators and members of 
the House of Representatives to take oaths or affirmations of allegiance to

the Queen of Australia.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Oaths and Affirmations of 
Allegiance) 1988.

Schedule.

2. The Constitution is altered by omitting from the schedule thereto the words “of 
the United Kingdom of Great Britain and Ireland” and substituting “of Australia”.
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BILL NO. 3

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament of the 
Commonwealth to make laws with respect to the Succession to the Throne.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Australian Sovereign)
1988.

Legislative powers of the Parliament.

2. Section 51 of the Constitution is altered by inserting the following paragraph 
after paragraph (xxxviii.)

“(xxxviiiA.) Succession to the Throne, and regency, in the sovereignty of Australia:”.
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BILL NO. 4

A BILL 

FOR

An Act to alter the Constitution with respect to:

(a) the simultaneous elections of senators and members of the House 
of Representatives and the extension of their terms;

(b) the relationship between the Senate and the House of 
Representatives; and

(c) the establishment of new States and their representation in the 
Parliament of the Commonwealth,

and also to make certain other alterations of the Constitution.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

PART I. - PRELIMINARY.

Short title.

1. This Act may be cited as the Constitution Alteration (Parliament and New 
States) 1988.

PART II. - GENERAL PROVISIONS WITH RESPECT TO 
SENATORS AND MEMBERS OF THE HOUSE OF 

REPRESENTATIVES.

2. The Constitution is altered by omitting section 7 and substituting the following 
sections:

The Senate.

“7. (1) The Senate shall be composed:
(a) of senators for each Original State;
(b) of senators for new States; and
(c) of senators for those Territories that are entitled to be represented in the 

Senate.

“(2) The senators for a State or Territory shall be directly chosen by the people of 
the State or Territory, voting as one electorate.
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“(3) Subject to this Constitution, senators hold office for two terms of the House 
of Representatives.

Representation of Original States.

“7A. There shall be twelve senators for each Original State.

Representation of new States.

“7B. A new State is entitled to be represented in the Senate by a number of 
senators ascertained as set out in the following table:

Number of
members of House of Number of senators
Representatives
1, 2, 3, 4 or 5 
6 or 7 
8 or 9 
10 or 11 
12 or 13 
14 or 15 
16 or 17 
18 or 19 
20 or 21 
22 or 23 
24 or more

Representation of Territories.

“7C. (1) Except as provided by the succeeding provisions of this section, a
Territory is entitled to be represented in the Senate by a number of senators ascertained as 
set out in the table in section seven B.

“(2) The Australian Capital Territory and the Jervis Bay Territory shall be treated 
as one Territory for the purposes of this section and are entitled to be represented in the 
Senate by at least two senators.

“(3) The Northern Territory of Australia is entitled to be represented in the 
Senate by at least two senators.

“(4) A Territory (other than the Australian Capital Territory or the Northern 
Territory of Australia) that:

(a) is not represented in the House of Representatives or is so represented by 
only one member is not entitled to be represented in the Senate; or

(b) is represented in the House of Representatives by two or three members is 
entitled to be represented in the Senate by one senator.

Term of service of Territory senators.

“7D. Subject to this Constitution, the terms of service of senators representing the 
Territories expire on the expiry or dissolution of the House of Representatives.”.

2
3
4
5
6
7
8
9
10 
11 
12
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Casual vacancies — senators representing States.

3. The Constitution is altered by omitting from section 15 all the paragraphs of 
that section after the fourth paragraph.

4. The Constitution is altered by inserting after section 15 the following section:

Casual vacancies — senators representing Territories.

“15A. (1) If the place of a senator for a Territory that does not have an elected 
legislature becomes vacant before the expiration of the term of service of the senator, the 
members of the Senate and of the House of Representatives, sitting and voting together at 
a joint sitting of the members convened by the Governor-General in Council, shall choose 
a person to hold the place until the expiration of the term.

“(2) If the Parliament is not in session when the vacancy is notified, the 
Governor-General in Council may appoint a person to hold the place until the expiration 
of fourteen days from the beginning of the next session of the Parliament or until the 
expiration of the term, whichever first happens.

“(3) If the place of a senator for a Territory that has an elected legislature 
becomes vacant before the expiration of his term of service, the legislature of the Territory 
shall choose a person to hold the place until the expiration of the term.

“(4) If the legislature is not in session when the vacancy is notified, the 
Administrator of the Territory, acting with the advice of the Executive Council of the 
Territory, may appoint a person to hold the place until the expiration of fourteen days 
from the beginning of the next session of the legislature or until the expiration of the term, 
whichever first happens.

“(5) If a Territory has a legislature that consists of two Houses, the reference in 
sub-section (3) to the legislature of the Territory shall be read as a reference to those two 
Houses sitting and voting together at a joint sitting convened by the Administrator of the 
Territory acting with the advice of the Executive Council of the Territory.

“(6) Where a vacancy in the place of a senator chosen by the people of a Territory 
has occurred and, at the time when the senator was chosen, he was publicly recognised by 
a particular political party as being an endorsed candidate of that party and publicly 
represented himself to be such a candidate, the person chosen or appointed under this 
section in consequence of that vacancy and of a subsequent vacancy or vacancies shall be 
a person who is a member of that party.

“(7) Where:
(a) in accordance with sub-section (5) a member of a particular political party is 

chosen or appointed; and
(b) before taking his seat he ceases to be a member of that party, otherwise than 

by that party having ceased to exist,

he shall be deemed not to have been so chosen or appointed and the vacancy shall be 
again notified as provided by sub-section (8).

“(8) Whenever the place of a senator for a Territory becomes vacant before the 
expiration of the senator’s term of service, the President of the Senate shall notify the 
Governor-General of the vacancy.
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“(9) The name of the person chosen or appointed under sub-section (1) or (2) or 
chosen or appointed under sub-section (3) or (4) shall be certified to the Governor- 
General by the President of the Senate or the Administrator of the Territory concerned, 
respectively.”.

Vacancy to be notified.

5. The Constitution is altered by inserting in section 21, after the word “State”, 
the words “,or the Administrator of the Territory,”.

6. The Constitution is altered by omitting section 24 and substituting the 
following section:

The House of Representatives.

“24. (1) The House of Representatives shall be composed of members directly
chosen by the people of the Commonwealth.

“(2) The number of members to be chosen at a general election shall be as the 
Parliament provides but so that there is one member for not fewer than each one hundred 
thousand people of the Commonwealth, as shown by the latest statistics of the 
Commonwealth. For the purposes of this section, the people of the Commonwealth 
includes the people of the Territories.

“(3) The number of members ascertained as mentioned in sub-section (2) shall be 
increased by such number of members as is necessary to give effect to sub-section (5) and 
to the provisions of this Constitution for the representation of Territories in the House of 
Representatives.

“(4) Subject to sub-section (5), the number of members chosen in each State shall 
be in proportion to the respective numbers of their people and shall be ascertained as the 
Parliament provides.

“(5) At least five members shall be chosen in each Original State and at least one 
member shall be chosen in each new State.”.

Alteration of number of members.

7. The Constitution is altered by repealing section 27.

8. The Constitution is altered by omitting section 31 and substituting the 
following sections:

Election of members of the House of Representatives.

“31. The Parliament may make laws, subject to this Constitution, with respect to 
the election of members of the House of Representatives but so that the method of 
choosing members shall be the same for all the States and for the Territories that are 
entitled to be represented in the House of Representatives.

Representation of Territories in House of Representatives.

“31 A. (1) Subject to sub-sections (3) and (4), a Territory is entitled to be 
represented in the House of Representatives when the number of people of the Territory 
is in excess of fifty thousand, as shown by the latest statistics of the Commonwealth.
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“(2) Where a Territory is entitled to be represented in the House of 
Representatives, the number of members to be chosen at each general election shall be the 
same as the number that would be applicable under section twenty-four of this 
Constitution if the Territory were a State other than an Original State.

“(3) The Australian Capital Territory and the Jervis Bay Territory shall be treated 
as one Territory for the purposes of this section and together are entitled to be represented 
in the House of Representatives by at least two members.

“(4) The Northern Territory of Australia is entitled to be represented in the 
House of Representatives by at least one member.”.

Date of effect of changes in representation.

“3IB. A change in the number of senators or members of the House of 
Representatives by which a State or Territory is entitled to be represented has effect from 
the next general election of members of the House of Representatives the writs for which 
are issued more than twelve months after that change.”.

PART III. - THE ELECTION OF SENATORS AND THEIR TERMS
OF OFFICE.

9. The Constitution is altered by omitting sections 9, 10, 11, 12 and 13 and 
substituting the following sections:

Election of senators.

“9. (1) The Parliament may make laws, subject to this Constitution, with respect
to the election of senators but so that the method of choosing senators shall be the same 
for all the States and for the Territories that are entitled to be represented in the Senate.

“(2) The polling day for an election of senators shall be the same day as the 
polling day for the election of members of the House of Representatives.

Issue of writs for the election of senators.

“10. (1) The Governor-General in Council shall cause writs to be issued for the
election of senators whenever the terms of service of senators are about to expire or have 
expired.

“(2) The writs shall be issued within ten days from the expiry of those terms of 
service.

Term of service of senators.

“11. (1) As soon as may be after the first meeting of the Senate following a
dissolution of the Senate, the Senate shall divide the senators chosen for each State into 
two classes, as nearly equal in number as practicable.

“(2) Subject to this Constitution, the term of service of senators included in the 
first class expires on the expiry or dissolution of the second House of Representatives to 
expire or be dissolved after they were chosen or, if there is an earlier dissolution of the 
Senate, on that dissolution.
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“(3) Subject to this Constitution, the term of service of senators included in the 
second class expires on the expiry or dissolution of the first House of Representatives to 
expire or be dissolved after they were chosen.

“(4) Where, after the election of senators following a dissolution of the Senate but 
before the division of senators for a particular State into classes under this section, the 
place of a senator for that State chosen at the election becomes vacant, the division shall 
be made as if the place of the senator had not become so vacant. For the purposes of 
section fifteen of this Constitution, the term of service of the senator shall be deemed to 
be, and to have been, the term of service that would have been his term of service if his 
place had not become vacant.

“(5) In the case of a senator whose term of service would, if this Constitution as 
in force immediately before the commencement of this section applied in relation to him, 
expire on 30 June 1990, his term of service expires on the expiration or dissolution of the 
first House of Representatives to expire or be dissolved after that commencement or, if 
there is an earlier dissolution of the Senate, on that dissolution.

“(6) In the case of a senator whose term of service would, if this Constitution as 
in force immediately before the commencement of this section applied in relation to him, 
expire on 30 June 1993, his term of service expires on the expiration or dissolution of the 
second House of Representatives to expire or be dissolved after that commencement or, if 
there is an earlier dissolution of the Senate, on that dissolution.

“(7) The reference in sub-section (5) or (6) to a senator does not include a 
reference to a senator holding office by virtue of an appointment under section fifteen of 
this Constitution by the Governor of a State.

“(8) If the place of a senator chosen by the people of a State has become vacant 
before the commencement of this section and, at that commencement:

(a) no person held office by virtue of section fifteen of this Constitution; or

(b) a senator held office by virtue of an appointment under that section by the 
Governor of a State,

in consequence of the vacancy, then, for the purpose of the application of that section in 
relation to the vacancy, the term of service of the senator chosen by the people of the State 
shall be deemed to be, and to have been, the period for which he would have held his 
place under sub-section (5) or (6), as the case may be, if his place had not became so 
vacant.”.

PART IV. - DURATION OF THE HOUSE OF REPRESENTATIVES.

10. The Constitution is altered by omitting section 28 and substituting the 
following section:

Duration of the House of Representatives.

“28. (1) Subject to this Constitution, each House of Representatives shall
continue for four years from the first meeting of the House, and no longer, but may be 
sooner dissolved by the Governor-General.
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“(2) The Governor-General shall not dissolve the House of Representatives 
within three years after the first meeting of the House after a general election unless the 
House has passed a resolution that the Government does not have the confidence of the 
House and the Governor-General is satisfied that it is not possible for a Government 
having the confidence of the House to be formed.

“(3) This section has effect with respect to the House of Representatives first 
elected at a general election held after the commencement of this section and with respect 
to each subsequent House of Representatives.”.

PART V. - RELATIONSHIP BETWEEN THE SENATE AND THE 
HOUSE OF REPRESENTATIVES.

11. The Constitution is altered by omitting sections 53 and 54 and substituting the 
following sections:

Money Bills not to originate in the Senate.

“53. (1) A proposed law imposing taxation or appropriating revenue or moneys
may not originate in the Senate.

“(2) The Senate may not amend a proposed law so as to increase a proposed 
charge or burden on the people.

“(3) Except as provided by this section and by section fifty-four of this 
Constitution, the Senate has equal power with the House of Representatives with respect 
to all proposed laws.

Powers of the Houses with respect to money bills.

“54. (1) This section applies to a proposed law that:
(a) imposes taxation or deals only with the imposition, assessment or collection 

of taxation; or
(b) appropriates revenue or moneys:

(i.) for the ordinary annual services of the Government;
(ii.) for the construction of public works or buildings;
(iii.) for the acquisition of land; or
(iv.) for the acquisition of plant or equipment,

or for two or more of those purposes.

“(2) Subject to sub-section (3), the Senate may not amend a proposed law to 
which this section applies.

“(3) The Senate may amend a proposed law as mentioned in paragraph (l)(b) in 
so far as it appropriates revenue or moneys for a new purpose, that is to say, for a 
purpose:

(a) in respect of which revenue or moneys were not appropriated for 
expenditure in the previous financial year; or

(b) the accomplishment of which is not specifically authorised by law or is 
dependent upon the enactment of a proposed law.
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“(4) The Senate may, at any stage, return to the House of Representatives a 
proposed law that may not be amended by the Senate requesting, by message, the 
omission or amendment of any item or provision. The House of Representatives may, if it 
thinks fit, make any omission or amendment so requested, with or without modifications.

“(5) If a proposed law to which this section applies becomes law, a provision in it 
that deals with a matter other than one mentioned in sub-section (1) is of no effect.

Interpretation.

“54A. A proposed law shall not be taken to be one to which section fifty-three or 
fifty-four of this Constitution applies by reason only that it contains provisions for:

(a) the imposition or appropriation of fines or other pecuniary penalties; or
(b) the demand, payment or appropriation of fees for licences or for services 

under the proposed law.”.

Tax Bills.

12. The Constitution is altered by omitting the first paragraph of section 55.

13. The Constitution is altered by omitting section 57 and substituting the 
following sections:

Disagreements between the Houses — money bills not passed within three years 
following first meeting of House of Representatives after a general election.

“57. (1) This section applies only:
(a) where a period of three years has not elapsed since the first meeting of the 

House of Representatives after a general election; and
(b) to a proposed law that may not be amended by the Senate.

“(2) If the House of Representatives passes a proposed law to which this section 
applies and:

(a) the Senate has rejected it; or
(b) within thirty days after the transmission of the proposed law to the Senate, 

the Senate has not passed it,

the proposed law shall be taken to have been passed by both Houses of the Parliament 
and shall be presented to the Governor-General for the Queen’s assent.

“(3) Paragraph (2) (b) does not apply if, within the period of thirty days 
mentioned in that paragraph, the House of Representatives is dissolved or the Parliament 
is prorogued.

“(4) Section fifty-eight of this Constitution does not apply to a proposed law 
presented to the Governor-General under sub-section (2) unless there is endorsed on it a 
statement signed by the Speaker of the House of Representatives that the proposed law is 
one to which this section applies and that the provisions of sub-section (2) have been 
complied with in relation to it.

Disagreements between the Houses — money bills not passed during fourth year 
following first meeting of House of Representatives after a general election.

“57A. (1) This section applies only:
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(a) where a period of three years has elapsed since the first meeting of the House 
of Representatives after a general election; and

(b) to a proposed law that may not be amended by the Senate.

“(2) If the House of Representatives passes a proposed law to which this section 
applies and:

(a) the Senate has rejected it; or
(b) within thirty days after the transmission of the proposed law to the Senate, 

the Senate has not passed it,

the Governor-General in Council may dissolve the Senate and the House of 
Representatives simultaneously.

“(3) Paragraph (2)(b) does not apply if, within the period of thirty days 
mentioned in that paragraph, the House of Representatives is dissolved or the Parliament 
is prorogued.

Disagreements between the Houses — other than money bills.

“57B. (1) This section applies only to a proposed law that may be amended by the
Senate.

“(2) If the House of Representatives passes such a proposed law and the Senate 
rejects it and if, after an interval of ninety days from the rejection of the proposed law, the 
House of Representatives, in the same or the next session, again passes the proposed law, 
with or without any amendments that have been made, suggested or agreed to by the 
Senate, and the Senate again rejects the proposed law, with or without any amendments to 
which the House of Representatives has not agreed, the Governor-General in Council 
may dissolve the Senate and the House of Representatives simultaneously, provided that 
a period of at least three years has elapsed since the first meeting of the House of 
Representatives after the last general election.

“(3) If, at the expiration of sixty days after the transmission to the Senate of a 
proposed law to which this section applies, the Senate has not passed the proposed law as 
transmitted to it or has passed it with amendments to which the House of Representatives 
has not agreed, the Senate shall be taken to have rejected it.

“(4) If, after the dissolution, the House of Representatives again passes the 
proposed law, with or without any amendments that have been made, suggested or agreed 
to by the Senate, and the Senate again rejects the proposed law, with or without any 
amendments to which the House of Representatives has not agreed, the Governor- 
General in Council may convene a joint meeting of the members of the Senate and of the 
House of Representatives.

“(5) The members present at the joint sitting may deliberate and vote on the 
proposed law and upon any amendments that have been made in the proposed law by the 
Senate and not agreed to by the House of Representatives. Such an amendment that is 
affirmed by a special majority shall be taken to have been agreed to.

“(6) If the proposed law, with any amendments so agreed to, is affirmed by a 
special majority, it shall be taken to have been duly passed by both Houses of the 
Parliament and shall be presented to the Governor-General for the Queen’s assent.

“(7) For the purposes of sub-sections (5) and (6), a special majority is —
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(a) an absolute majority of the total number of the members of the Senate and 
of the House of Representatives; and

(b) with respect to each of at least one-half of the States — a majority consisting 
of at least one-half of the total number of senators and of the members of the 
House of Representatives chosen for or in that State.

“(8) Section fifty-eight of this Constitution does not apply to a proposed law 
presented to the Governor-General under sub-section (6) unless there is endorsed on it a 
statement signed by the Speaker of the House of Representatives that it is one to which 
this section applies and that the provisions of sub-sections (2) to (7) (inclusive) have been 
complied with in relation to it.

“(9) For the purposes of this section, a proposed law again passed by the House 
of Representatives as mentioned in sub-sections (2) and (4) shall be taken to be the same 
proposed law as the former proposed law transmitted to the Senate for its concurrence if 
it is identical with the former proposed law or contains only such alterations as:

(a) are necessary by reason of the time that has elapsed since the introduction of 
the former proposed law in the House of Representatives; or

(b) represent amendments of the former proposed law made by the Senate.”.

PART VI. - THE STATES AND TERRITORIES.

Chapter V.

14. The Constitution is altered by inserting in the heading to Chapter V., after the 
word “STATES”, the words “AND TERRITORIES”.

15. The Constitution is altered by omitting Chapter VI. and inserting the 
following sections at the end of Chapter V.:

New States.

“121. (1) The Parliament may establish a new State in any of the following ways:
(a) by separation of territory from a State or States;
(b) by the union of two or more States;
(c) by the establishment of a Territory or part of a Territory, or of two or more 

Territories or parts of Territories, as a State; or
(d) by any other form of union consisting of a combination of territory 

separated from one or more States with territory forming the whole or part 
of an existing Territory or existing Territories.

“(2) An alteration of the limits of a State for the purpose of the formation of a 
new State shall not be made except with the consent of the Parliament of that State.

“(3) The Parliament may establish a constitution for a new State. The constitution 
so established may contain provisions for or with respect to its alteration.

“(4) Such a constitution, as originally established or as altered, shall not contain a 
provision that is inconsistent with or affects the operation of this Constitution.

“(5) Before the establishment of a new State, the Parliament may make laws, not 
inconsistent with this Constitution, for the peace, order and good government of the new 
State. Upon the establishment of the State, such a law becomes a law of the State.
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Admission of existing bodies politic as new States.

“121 A. The Parliament may admit an existing body politic (not being a body 
politic established by or under the law of a State or Territory) as a new State.

Laws consequential on establishment or admission of new States.

“121B. (1) The Parliament may make laws, not inconsistent with this 
Constitution, consequential on the establishment or admission of a new State.

“(2) In particular, the Parliament may make laws with respect to the first election 
of senators and members of the House of Representatives for a new State.

Alteration of limits of States.

“121C. (1) The Parliament of the Commonwealth may, with the consent of the 
Parliament of the State and the approval of the majority of the electors of the State voting 
upon the question, increase, diminish or otherwise alter the limits of the State, upon such 
terms and conditions as are agreed on, and may, with the like consent , make provision 
with respect to the effect and operation of an increase, diminution or alteration of 
territory in relation to any State affected.

“(2) Sub-section (1) does not apply to the increase, diminution or alteration of the 
limits of a State for the purpose of the establishment of a new State.”.

Government of Territories.

“122. Subject to this Constitution, the Parliament may make laws for the 
government of territory surrendered by a State to and accepted by the Commonwealth or 
otherwise acquired by the Commonwealth.

Representation of small Territories.

“122A. (1) Residents of a Territory that is not entitled to be represented in the
Parliament (being persons qualified to be enrolled as electors of the Territory) are entitled 
to vote at an election of senators or members of the House of Representatives for or in 
such Territory on the mainland of Australia as the Parliament provides.

“(2) Persons so entitled to vote shall be included in such electoral division as the 
Parliament provides.”.

PART VIII. - MISCELLANEOUS ALTERATIONS.

16. The Constitution is altered by omitting section 58 and substituting the 
following section:

Assent to Bills.

“58. (1) Subject to sub-section (2), when a proposed law passed by both Houses of
the Parliament is presented to the Governor-General for the Queen’s assent, the 
Governor-General shall, on being so advised by the Federal Executive Council, assent to 
it in the Queen’s name.
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“(2) The Governor-General in Council may return to the House in which it 
originated a proposed law so presented to him and may transmit with it any amendment 
that the Governor-General in Council recommends and the Houses may deal with the 
recommendation.”.

Repeal of sections 59 and 60.

17. The Constitution is altered by repealing sections 59 and 60.

18. The Constitution is altered by omitting section 110 and substituting the 
following section:

Governors and Administrators.

“110. A reference in this Constitution to the Governor of a State or to the 
Administrator of a Territory includes a reference to a person who is for the time being 
administering the government of the State or Territory, respectively.”.
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BILL NO. 5

A BILL 

FOR

An Act to alter the Constitution so as to ensure that the members of the 
Parliament of the Commonwealth, of the Parliaments of the States and of 
the legislatures of the Territories are chosen democratically by the people.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short Title.

1. This Act may be cited as the Constitution Alteration (Democratic Elections)
1988.

Commencement.

2. This Act shall come into operation at the expiration of 2 years after it receives 
the Royal Assent.

Qualification of electors — Senate elections.

3. The Constitution is altered by omitting section 8 and substituting the following 
section:

“8. (1) Subject to this Constitution, the qualification of electors of senators shall
be in each State or Territory that which is prescribed by the Parliament as the 
qualification of electors of members of the House of Representatives and sub-section (3) 
of section thirty of this Constitution applies in relation to electors of senators as it applies 
in relation to electors of members of the House of Representatives.

“(2) In the choosing of senators, each elector shall vote only once.

Provision as to races disqualified from voting.

4. The Constitution is altered by repealing section 25.

5. The Constitution is altered by omitting sections 29 and 30 and substituting the 
following sections:

Federal electoral divisions.

“29. (1) The Parliament may make laws determining the divisions in each State or
Territory for which members of the House of Representatives may be chosen and the 
number of members to be chosen in each division.
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“(2) A division shall not be formed out of parts of different States.

“(3) A division may be formed out of different Territories, out of parts of different 
Terrtories or out of a Territory and part of another Territory.

Electoral divisions for the purpose of federal elections.

“29A. (1) At the time when electoral divisions of a State or Territory are 
determined, but subject to the succeeding provisions of this section, the number of 
electors in each division of the State or Territory shall be the same.

“(2) Sub-sections (3) and (4) apply where, at a general election, two or more 
members of the House of Representatives are to be chosen for at least one division of a 
State or Territory.

“(3) A quota shall be ascertained by dividing the number of electors for that State 
or Territory by the number of members to be chosen in that State or Territory.

“(4) The number of electors in a division concerned shall be the number 
ascertained by multiplying the quota by the number of members to be chosen in the 
divison.

“(5) The electoral divisions of a State or Territory shall be determined at such 
times as are necessary to ensure that the number of electors in each division is in 
accordance with the preceding provisions of this section, except that the number of 
decors in a particular division may depart to an extent not greater than one-tenth more 
or ore-tenth less from the number otherwise applicable.

“(6) Where electoral divisions of a State or Territory are not constituted in 
acco'dance with the preceding provisions of this section, the State or Territory shall be 
one electorate.

Qua ification of electors — House of Representatives elections.

“30. (1) Subject to this Constitution, the qualification of electors of members of
the house of Representatives shall be, in each State or Territory, that which is prescribed 
by the Parliament.

“(2) In the choosing of members each elector shall vote only once.

“(3) Laws made by the Parliament for the purposes of this section shall be such 
that each Australian citizen who:

(a) complies with any reasonable conditions prescribed by those laws as to 
residence in Australia or in a part of Australia or in a Territory and as to 
enrolment; and

(b) has attained the age of eighteen years,

is entitled to vote, subject to any disqualification prescribed by those laws as to persons 
who -

(c) are incapable of understanding the nature and significance of enrolment 
and voting by reason of unsoundness of mind; or

(d) are undergoing imprisonment for an offence.”.
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Interpretation.

“30A. (1) In section twenty-nine A or thirty of this Constitution, ‘elector’ means a 
person whose name is on the roll of electors for a division and who is qualified to vote at 
an election of members of the House of Representatives in the State or Territory 
concerned.

“(2) In section twenty-nine A of this Constitution or in sub-section (1) of this 
section, a reference to a Territory includes, in relation to a division formed as mentioned 
in sub-section (3) of section twenty-nine of this Constitution, a reference to the 
Territories, parts of a Territory or a Territory and part of another Territory, as the case 
requires.

Right of electors of States.

6. The Constitution is altered by repealing section 41.

7. The Constitution is altered by inserting after section 107 the following 
sections:

Electoral divisions for the purpose of State elections.

“107A. (1) Where there are electoral divisions of a State for the purpose of
choosing members of a House of the Parliament of the State, then, at the time when those 
divisions are determined, but subject to the succeeding provisions of this section, the 
number of electors in each division shall be the same.

“(2) Sub-sections (3) and (4) apply where, at a general election, two or more 
members are to be chosen at a general election in at least one electoral division of a 
particular House of the Parliament of a particular State.

“(3) A quota shall be ascertained by dividing the number of electors for that 
House by the number of members of that House.

“(4) The number of electors in a division concerned shall be the number 
ascertained by multiplying the quota by the number of members of that House to be 
chosen in the division.

“(5) Where there are electoral divisions of a State, they shall be determined at 
such times as are necessary to ensure that the number of electors in each division is in 
accordance with the preceding provisions of this section, except that the number of 
electors in a particular division may depart to an extent not greater than one-tenth more 
or one-tenth less from the number otherwise applicable.

“(6) Where electoral divisions of a State for the purpose of choosing members of 
a House of the Parliament of the State are not constituted in accordance with the 
preceding provisions of this section, the State shall, for the purpose of the election of 
those members, be one electorate and the method of choosing those members shall be, as 
nearly as practicable, the same as the method of choosing senators for the State.

“(7) In this section, ‘elector’ means a person whose name is on the roll of electors 
for a division and who is qualified to vote at elections of members of the House 
concerned.
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Qualification of electors for the purpose of State elections.

“107B. (1) Each House of Parliament of a State shall be composed of members
directly chosen by the people of the State.

“(2) Subject to this Constitution, the laws of a State with respect to the 
qualification of electors of members of a House of the Parliament of the State shall be 
such that each Australian citizen who:

(a) complies with any reasonable conditions as to residence prescribed by those 
laws as to residence in the State or in a part of the State and as to enrolment; 
and

(b) has attained the age of eighteen years,

is entitled to vote, subject to any disqualification imposed by those laws as to persons who 
are of the kind mentioned in paragraph (c) or (d) of section thirty of this Constitution.

“(3) Notwithstanding sub-section (1), a casual vacancy in the membership of a 
House of the Parliament of a State may be filled as that Parliament provides.

Electors to have one vote only at State elections.

“107C. In the choosing of members of a House of the Parliament of a State, each 
elector shall vote once only.”.

8. The Constitution is altered by inserting after section 122B the following 
sections:

Electoral divisions for the purpose of Territory elections.

“122C. (1) The legislature of a Territory may make laws determining the divisions
in the Territory for which members of that legislature may be chosen and the number of 
members to be chosen in each division.

“(2) At the time when electoral divisions of a Territory are determined, but
subject to the succeeding provisions of this section, the number of electors in each
division shall be the same.

“(3) Sub-sections (4) and (5) apply where, at a general election, two or more 
members are to be chosen, in at least one electoral division.

“(4) A quota shall be ascertained by dividing the number of electors by the 
number of members of the legislature.

“(5) The number of electors in a division concerned shall be the number
ascertained by multiplying the quota by the number of members to be chosen in the
division.

“(6) Where there are electoral divisions of a Territory, they shall be determined at 
such times as are necessary to ensure that the number of electors in each division is in 
accordance with the preceding provisions of this section, except that the number of 
electors in a particular division may depart to an extent not greater than one-tenth more 
or one-tenth less from the number otherwise applicable.

“(7) Where electoral divisions are not constituted in accordance with the 
preceding provisions of this section, the Territory shall be one electorate.
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“(8) In this section, ‘elector’, in relation to a Territory, means a person whose 
name is on the roll of electors qualified to vote at elections of members of the legislature 
of the Territory.

Qualification of electors for the purpose of Territory elections.

“122D. (1) The legislature of a Territory shall be composed of members directly
chosen by the people of the Territory.

“(2) Subject to this Constitution, the laws of a Territory with respect to the 
qualification of electors of members of the legislature of that Territory shall be such that 
each Australian citizen who:

(a) complies with any reasonable conditions as to residence in the Territory or 
in a part of the Territory and as to enrolment; and

(b) has attained the age of eighteen years,

is entitled to vote, subject to any disqualification imposed by those laws as to persons who 
are of the kind mentioned in paragraph (c) or (d) of section thirty of this Constitution.

“(3) Notwithstanding sub-section (1), a casual vacancy in the membership of the 
legislature of a Territory may be filled as that legislature provides.

Electors to have one vote only at Territory elections.

“122E. In the choosing of members of the legislature of a Territory, each elector 
shall vote once only.”.

9. The Constitution is altered by inserting the following section in Chapter VII. 
after section 126:

Standing.

“126A. A person who claims that his rights have been infringed by a breach of, or 
a failure to comply with, section eight, thirty, one hundred and seven B or one hundred 
and twenty-two D of this Constitution may apply to a court of competent jurisdiction for 
an appropriate remedy.”.
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BILL NO. 6

A BILL 

FOR

An Act to alter the Constitution so as to ensure that the Parliaments of the 
Commonwealth and the States and the legislatures of the Territories meet 

within 75 days after polling day.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short Title.

1. This Act may be cited as the Constitution Alteration (Parliamentary Sessions)
1988.

2. The Constitution is altered by omitting section 5 and substituting the following 
section:

Parliamentary sessions and prorogation and dissolution.

“5. (1) The Governor-General in Council may appoint such times for holding the
sessions of the Parliament as the Governor-General in Council thinks fit.

“(2) The Governor-General in Council may, from time to time, by Proclamation 
or otherwise, prorogue the Parliament.

“(3) The Governor-General in Council may, subject to this Constitution, in like 
manner dissolve the House of Representatives.

“(4) After a general election of the House of Representatives, the Parliament shall 
be summoned to meet not later than seventy-five days after the day fixed for polling at the 
election.”.

3. The Constitution is altered by inserting after section 110 the following section:

Summoning of State Parliaments after general elections.

”110A. After a general election of the more numerous House of the Parliament of 
a State (or, if there is only one House of the Parliament of a particular State, after a 
general election of that House), the Parliament of the State shall be summoned to meet 
not later than seventy-five days after the day fixed for polling at the election.”.

4. The Constitution is altered by inserting after section 122A the following 
section:
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Summoning of Territory legislatures after general election.

“122B. After a general election of the legislature of a Territory, the legislature 
shall be summoned to meet not later than seventy-five days after the day fixed for polling 
at the election.”.
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BILL NO. 7

A BILL 

FOR

An Act to alter the Constitution so as to empower the Parliament of the 
Commonwealth to make laws with respect to nationality and citizenship.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Citizenship and Related 
Matters) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by omitting paragraph (xix.) of section 51 and 
substituting the following paragraph:

“(xix.) Nationality, citizenship, naturalization, and aliens:’’.
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BILL NO. 8

A BILL 

FOR

An Act to alter the Constitution with respect to the qualifications for 
membership of the Parliament and the disqualifications of members of the

Parliament.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Qualifications and 
Disqualifications of Members) 1988.

Qualifications of members.

2. The Constitution is altered by omitting section 34 and substituting the 
following section.

“34. (1) A person who —
(a) is an Australian citizen;
(b) is of the age of eighteen years or such lower age as is prescribed by the 

Parliament;
(c) is not of unsound mind; and
(d) is not disqualified by or is not in contravention of any laws made by the 

Parliament under this section

is qualified to be a member of the House of Representatives.

(2) Subject to this Constitution the Parliament may for the purpose of 
determining the qualifications of a person to be a senator or member of the House of 
Representatives make laws with respect to —

(a) the procedures for determining whether a person is of unsound mind;
(b) requiring a person to comply with reasonable conditions as to residence in 

Australia;
(c) disqualifying a person whilst he is undergoing imprisonment for an offence 

against a law of the Commonwealth or a State or Territory of the 
Commonwealth.”.

3. The Constitution is altered by omitting sections 44, 45, 46 and 47 and 
substituting:
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Disqualification.

“44. Any person who has been convicted under a law of the Commonwealth of 
treason, and not subsequently pardoned, shall be incapable of being chosen or of sitting 
as a senator or a member of the House of Representatives.

Termination of certain employment and vacation of certain offices.

“45. Any person who —
(a) holds a judicial office under the Crown in right of the Commonwealth or a 

State or Territory of the Commonwealth;
(b) is an officer of or is employed in the public service of the Commonwealth or 

is a full-time officer or member of the Defence Force of the Commonwealth;
(c) is a public authority or is a member of a public authority;
(d) is a member of the Parliament of a State or of the legislature of a Territory of 

the Commonwealth;
(e) is an officer of or is employed in the public service of a State or Territory of 

the Commonwealth; or
(f) is an officer of or is employed by a public authority which has been declared 

by the Parliament to be a prescribed authority for the purposes of this 
paragraph —

ceases to be so employed or to hold that office on the day immediately preceding the day 
before he becomes entitled to an allowance as a senator or member of the House of 
Representatives.

Disqualification of senators and members.

“46. (1) If a senator or member of the House of Representatives becomes —
(a) subject to the disability mentioned in section forty-four;
(b) the holder of a judicial office under the Crown in right of the 

Commonwealth or a State or Territory of the Commonwealth;
(c) an officer of or employed in the public service of the Commonwealth or a 

full-time officer or member of the Defence Force of the Commonwealth;
(d) a public authority or a member of a public authority;
(e) a member of the Parliament of a State or of the legislature of a Territory of 

the Commonwealth;
(f) an officer of or employed in the public service of a State or Territory of the 

Commonwealth; or
(g) an officer of or employed by a public authority which has been declared by 

the Parliament to be a prescribed authority for the purpose of this 
paragraph —

he shall be incapable of sitting as a senator or member of the House of Representatives 
and his or her seat shall thereupon become vacant.

(2) Nothing in this or the last preceding section applies to a person who holds an 
office which is a public authority or who is a member of or who is employed by a public 
authority —
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(a) to which he has been appointed by or with the consent or approval of the 
Parliament and in respect of which he or she receives no remuneration 
(other than the reimbursement of reasonable expenses); or

(b) which the Parliament has declared is not a public authority to which this or 
the last preceding section applies.

(3) In this and the last preceding section “public authority” means
(a) any authority, body or office, other than a judicial office, constituted for 

public purposes by —
(i.) legislation of the Commonwealth, a State or a Territory; or
(ii.) an act of the executive government of the Commonwealth, a State or 

a Territory; or
(b) any corporation in which the Commonwealth, a State or a Territory has a 

controlling interest.

(4) Section forty-five (b) and sub-section (l)(c) do not apply to any person by 
reason only of that person holding office as a Queen’s Minister of State or Assistant 
Minister of State for the Commonwealth.

“47. (1) Subject to this Constitution, the Parliament may make laws with respect
to -

(a) the interests, direct and indirect, pecuniary or otherwise, the holding of 
which by a person shall render him or her incapable of being chosen or of 
sitting as a senator or a member of the House of Representatives;

(b) corrupt practices or improper influence by or in relation to a senator or 
member of the House of Representatives, including rendering a person 
convicted of an offence relating to corrupt practices or improper influence 
incapable of being chosen or sitting as a senator or a member of the House 
of Representatives.

(2) A law under sub-section (1) may extend only to interests which might 
constitute a material risk of conflict between the public duty and the private interests of a 
person.

(3) Subject to any law made under sub-section (1) any person who has any direct 
or indirect pecuniary interest in any agreement with the public service of the 
Commonwealth otherwise than as a member and in common with the other members of 
an incorporated company consisting of more than twenty-five persons shall be incapable 
of being chosen or of sitting as a senator or a member of the House of Representatives.

Penalty for sitting when disqualified.

“47 A. (1) Any person declared by this Constitution to be incapable of sitting as a 
senator or as a member of the House of Representatives shall for every day on which he so 
sits be liable to such penalties as are prescribed by the Parliament.

(2) Any such penalty shall be imposed by the House in which the contravention 
took place.

(3) A House may give such directions and authorise the issue of such warrants as 
are necessary or convenient for the enforcement of any penalty prescribed by the 
Parliament.
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(4) A pecuniary penalty prescribed by the Parliament is a debt due to the 
Commonwealth and may be recovered on behalf of the Commonwealth in a court of 
competent jurisdiction by any person appointed by the Senate or the House of 
Representatives for that purpose.

Jurisdiction relating to membership of the Parliament.

“47B. (1) Subject to sub-section (2) and (3) any question respecting the 
qualifications of a senator or of a member of the House of Representatives, or respecting 
a vacancy in either House of the Parliament, and until the Parliament otherwise provides, 
any question of a disputed election to either House shall be determined by the House in 
which the question arises.

(2) Any elector in the electorate of the person whose qualification or whose 
membership is in question may apply to the High Court for a declaration, but for no other 
remedy, as to the person’s qualification or membership.

(3) A declaration of the High Court shall have full force and effect 
notwithstanding any determination of a House under sub-section (1).”.
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BILL NO. 9

A BILL 

FOR

An Act to alter the Constitution with respect to the Executive Government of
the Commonwealth.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Executive Government)
1988.

2. The Constitution is altered by omitting sections 2 and 3 and substituting the 
following sections:

Governor-General.

“2. (1) There shall be a Governor-General, who shall be appointed by the Queen
and shall be Her Majesty’s representative in the Commonwealth.

“(2) The Governor-General shall hold office during Her Majesty’s pleasure.

Remuneration of the Governor-General.

“3. There shall be payable to the Queen out of the Consolidated Revenue Fund of 
the Commonwealth, for the remuneration of the Governor-General, an annual sum the 
amount of which shall be fixed by the Parliament.

The remuneration of the Governor-General shall not be reduced during his continuance 
in office.”.

Recommendation of money votes.

3. The Constitution is altered by omitting from section 56 the word “Governor- 
General” and substituting the words “Governor-General in Council”.

4. The Constitution is altered by omitting sections 62, 63, 64 and 65 and 
substituting the following sections:

Prime Minister, Ministers and Departments of State.

“62. (1) The Governor-General shall appoint a person, to be known as the Prime
Minister, to be the Head of the Government of the Commonwealth.
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“(2) The Prime Minister shall not hold office for a longer period than ninety days 
unless he is or becomes a member of the House of Representatives.

“(3) The Prime Minister shall hold office, subject to this Constitution, until he 
resigns or, following a resolution passed by the House of Representatives that the 
Government does not have the confidence of the House, the Governor-General 
terminates his appointment on that ground.

Ministers and Assistant Ministers.

“63. (1) The Governor-General may, with the advice of the Prime Minister,
appoint Ministers and Assistant Ministers.

“(2) No Minister or Assistant Minister shall hold office for a longer period than 
ninety days unless he is or becomes a senator or a member of the House of 
Representatives.

“(3) The Governor-General may, with the advice of the Prime Minister, terminate 
the appointment of a Minister or an Assistant Minister.

Queen’s Ministers of State.

“64. (1) The Prime Minister, Ministers and Assistant Ministers appointed under
section sixty-two or section sixty-three of this Constitution shall be the Queen’s Ministers 
of State for the Commonwealth.

“(2) The number of Ministers and Assistant Ministers shall not exceed the 
number prescribed by the Parliament.

Federal Executive Council.

“65. (1) There shall be a Federal Executive Council to advise the Governor-
General in the government of the Commonwealth.

“(2) The Councillors shall be the Queen’s Ministers of State for the time being, 
who shall each make the oath or affirmation prescribed by the Parliament.

“(3) The Governor-General may convene meetings of the Federal Executive 
Council.

“(4) The provisions of this Constitution referring to the Governor-General in 
Council shall be construed as referring to the Governor-General acting with the advice of 
the Federal Executive Council.

Departments of State.

“65A. (1) The Governor-General in Council may establish departments of State
of the Commonwealth.

“(2) The Governor-General may, with the advice of the Prime Minister, appoint 
any of the Queen’s Ministers of State to administer each of those departments.”.

Command of the naval and military forces.

5. Section 68 of the Constitution is altered by adding at the end thereof “, acting 
with the advice of the Federal Executive Council”.
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Power of Governor-General to appoint deputies.

6. Section 126 of the Constitution is altered:
(a) by omitting the words “The Queen may authorise the Governor-General to 

appoint any person” and substituting “The Governor-General may, with the 
advice of the Prime Minister, appoint any person”;

(b) by omitting the words “, subject to any limitations expressed or directions 
given by the Queen”.
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BILL NO. 10

A BILL 

FOR

An Act to alter the Constitution by omitting outmoded words with respect to 
remuneration of senators, members of the House of Representatives and

Ministers of State.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Remuneration Provisions)
1988.

2. The Constitution is altered by omitting section 48 and substituting the 
following section:

Remuneration of senators and members.

“48. Each senator and each member of the House of Representatives shall receive 
such remuneration as the Parliament may fix.”.

3. The Constitution is altered by omitting section 66 and substituting the 
following section:

Remuneration of Ministers of State.

“66. There shall be payable to the Queen, out of the Consolidated Revenue Fund 
of the Commonwealth, for the remuneration of the Ministers of State, an annual sum the 
amount of which shall be as fixed by the Parliament.”.
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BILL NO. 11

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to the service and execution of the process of the States and 

Territories and choice of law and to make provision for the recognition of
the laws, etc., of the Territories.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Service and Execution of 
Process, Choice of Law and Recognition of Territorial laws) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by omitting paragraph (xxiv.) of section 51 and 
substituting the following paragraph:

“(xxiv.) The service and execution of the process of the States and Territories, 
including the process, judgments and orders of the courts and tribunals of 
the States and Territories:”.

Legislative powers of the Parliament.

3. The Constitution is altered by adding at the end of paragraph (xxv.) of section 
51 the words “and the Territories”.

Legislative powers of the Parliament.

4. The Constitution is altered by inserting after paragraph (xxv.) of section 51 the 
following paragraph:

“(xxvA.) Principles of choice of law:”.

Recognition of laws, etc., of States and Territories.

5. The Constitution is altered by adding to section 118 the words “and Territory”.
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BILL NO. 12

A BILL 

FOR

An Act to alter the Constitution with respect to the removal of Justices of 
federal courts, and to make provisions with respect to federal magistrates.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Federal Judicial Officers)
1988.

Judges’ appointment, remuneration and tenure.

2. The Constitution is altered by adding at the end of section 72 the following 
paragraphs:

“An address for removal of a Justice shall not be made unless a Judicial Tribunal, 
requested by a Minister of State for the Commonwealth to inquire into an allegation of 
misbehaviour by or of incapacity of the Justice, has reported that the facts found by it 
could amount to misbehaviour or incapacity warranting removal.

“The Parliament may make laws providing for the establishment, constitution and 
procedure of a Judicial Tribunal, but each member of the Tribunal must be a Justice of a 
superior federal court other than the High Court or a judge of the Supreme Court of a 
State or Territory.

“The address of each House of the Parliament must be based on facts found by the 
Tribunal and be made no later than the end of the next session after the report of the 
Judical Tribunal.”.

3. The Constitution is altered by inserting after section 72 the following section:

Federal magistrates’ appointment, tenure and remuneration.

“72A.(1) Federal magistrates:
(i.) shall be appointed by the Governor-General in Council for a term ending 

upon the magistrate attaining the age fixed by the Parliament as the retiring 
age for federal magistrates (not being more than seventy years):

(ii.) shall not be removed except by the Governor-General in Council, on a 
report from a superior federal court that the facts found by it could amount
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to misbehaviour or incapacity warranting removal:
(iii.) shall receive such remuneration as the Parliament may fix; but the 

remuneration shall not be diminished during their continuance in office.

“(2) The Parliament may make laws prescribing additional conditions for the 
removal of federal magistrates.”.
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BILL NO. 13

A BILL 

FOR

An Act to alter the Constitution to provide for the independence of State
and Territory judicial officers.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (State and Territory 
Judicial Officers) 1988.

Commencement.

2. This Act shall come into operation at the expiration of 3 years after this Act 
receives the Royal Assent.

3. The Constitution is altered by inserting before section 73 the following section:

Removal of State and Territory judicial officers.

“72B. (1) A judge of the Supreme Court, or of another superior court, of a State
shall not be removed except on an address of each House of the Parliament of the State 
praying for such removal on the ground of proved misbehaviour or incapacity.

“(2) A judge of the Supreme Court, or of another superior court, of a Territory 
shall not be removed except on an address of both Houses of the Parliament or each 
House of the legislature of the Territory, if it is so empowered, praying for such removal 
on the ground of proved misbehaviour or incapacity.

“(3) Such an address shall not be made unless a Judicial Tribunal, requested by a 
Minister of the State or a Minister having responsibility in relation to the Territory to 
inquire into an allegation of misbehaviour by or of incapacity of the judge, has reported 
that the facts found by it could amount to misbehaviour or incapacity warranting 
removal.

“(4) The Parliament of the Commonwealth may make laws providing for the 
establishment, constitution and procedure of a Judicial Tribunal for the purposes of this 
section, but if the Parliament has not established such a Tribunal, the Parliament of the 
State, or a legislature for the Territory that has been so empowered by a law of the 
Commonwealth, may make laws providing for the establishment, constitution and
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procedure of a Judicial Tribunal for that State or Territory. In either case, each member of 
the Tribunal must be a Justice of a superior federal court other than the High Court or a 
judge of the Supreme Court of a State or Territory.

“(5) The address of each House of the Parliament of the State or of the legislature 
of the Territory must be based on facts found by the Tribunal and be made no later than 
the end of the next session of that Parliament or legislature after the report of the Judicial 
Tribunal.

“(6) A judge or other member of a court, other than a superior court, of a State, or 
a magistrate of the State, shall not be removed except by the Governor of the State on a 
report from a superior court of the State that the facts found by it could amount to 
misbehaviour or incapacity warranting removal.

“(7) A judge or other member of a court, other than a superior court, of a 
Territory, or a magistrate of a Territory, shall not be removed except by the Administrator 
of the Territory or, if there is no Administrator, the Governor-General in Council, on a 
report from a superior court of the Territory that the facts found by it could amount to 
misbehaviour or incapacity warranting removal.

“(8) The Parliament of a State may make laws prescribing additional conditions 
for the removal of judges and other members of the courts other than superior courts of 
the State, and magistrates of the State.

“(9) The Parliament of the Commonwealth or a legislature of a Territory that is 
so empowered by a law of the Commonwealth may make laws prescribing additional 
conditions for the removal of judges or other members of the courts, other than superior 
courts, of the Territory, and magistrates of the Territory.”.
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BILL NO. 14

A BILL 

FOR

An Act to alter the Constitution with respect to the jurisdiction of federal
courts.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Federal Jurisdiction) 1988.

2. The Constitution is altered by omitting section 73 and substituting the 
following section:

Appellate jurisdiction of the High Court.

“73. (1) The High Court shall have jurisdiction, with such exceptions and subject
to such regulations as the Parliament prescribes, to hear and determine appeals from all 
decisions, judgments, decrees, orders and sentences, whether final or interlocutory:

(i.) Of a Justice of the High Court:
(ii.) Of any other federal court or of any court of a State or Territory:
(iii.) Of the Inter-State Commission, but as to questions of law only.

“(2) The judgment of the High Court in all such cases shall be final and 
conclusive and shall not be subject to appeal, by prerogative or otherwise.

“(3) A law made by the Parliament shall not prevent or restrict the High Court 
from granting special leave to appeal from a decision, judgment, decree, order or 
sentence, whether final or interlocutory, of a Justice of the High Court or of another 
federal court or of a court of a State or Territory.”.

Appeal to Queen in Council.

3. The Constitution is altered by omitting section 74.

4. The Constitution is altered by omitting section 75 and substituting the 
following section:

Original jurisdiction of the High Court.

“75. (1) The High Court shall have original jurisdiction in all matters:
(i.) Arising under this Constitution or involving its interpretation:
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(ii.) Between any two or more of the Commonwealth, the States and the 
Territories:

(iii.) In which the Commonwealth, or a person suing or being sued on behalf of 
the Commonwealth, is a party:

(iv.) Affecting ambassadors, high commissioners, consuls or other 
representatives of other countries:

(v.) In which there is sought an order, including a declaratory order, for 
ensuring that the powers or duties of an officer of the Commonwealth, other 
than a Justice of a superior court, are exercised or performed in accordance 
with law.

“(2) The jurisdiction conferred by paragraphs (iii.), (iv.) and (v.) of sub-section
(1) of this section may be limited or excluded by a law made by the Parliament, but only to 
the extent that the jurisdiction has been conferred on some other federal court, the 
jurisdiction of which is not limited as to locality, or on a court of each of the States and 
Territories.”.

5. The Constitution is altered by omitting section 76 and substituting the 
following section:

Additional original jurisdiction of the High Court.

“76. The Parliament may make laws conferring original jurisdiction on the High 
Court in any matter:

(i.) Arising under or involving the interpretation of a treaty:
(ii.) Arising under or involving the interpretation of a law made by the 

Parliament or of a law (including the common law) in force in a Territory:
(iii.) Relating to the same subject-matter claimed under the laws of different 

States or Territories:
(iv.) Of Admiralty and maritime jurisdiction.”.

6. The Constitution is altered by inserting after section 76 the following section:

Remittals by High Court.

“76A. The power of the Parliament to authorise the High Court to remit a matter 
to some other court extends to matters in respect of which original jurisdiction is vested in 
the High Court by this Constitution.”.

Power to define jurisdiction.

7. (1) The Constitution is altered by inserting after the word “States” in 
paragraph (ii.) of section 77 of the words “or Territories”.

(2) The Constitution is altered by inserting after the word “State” in paragraph 
(iii.) of section 77 of the words “or Territory”.
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8. The Constitution is altered by inserting after section 77 the following sections:

Additional jurisdiction of federal courts.

“77A. The Parliament of a State or the legislature of a Territory may, with the 
consent of the Parliament of the Commonwealth, make laws conferring jurisdiction on a 
federal court in respect of matters arising under the law of that State or Territory, 
including the common law in force in that State or Territory.

Power of Court to consult Inter-State Commission.

“77B. Subject to section eighty of this Constitution, in any matter that arises 
under this Constitution, or involves its interpretation, and relates to trade and commerce, 
a court may refer a question of fact to the Inter-State Commission for inquiry and 
report.”.

Proceedings against Commonwealth or State.

9. The Constitution is altered by omitting from section 78 the words “matters 
within the limits of the judicial power” and substituting the words “the matters mentioned 
in sections seventy-five and seventy-six of this Constitution”.
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BILL NO. 15

A BILL 

FOR

An Act to alter the Constitution to confer certain additional jurisdiction on
the High Court.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Manner and Form 
Declaration) 1988.

2. The Constitution is altered by inserting after section 75 the following section:

Jurisdiction to make declarations as to manner and form.

“75A. The High Court shall also have the following original jurisdiction:
(a) on application by the Governor-General in Council — to make a declaratory 

order in respect of any question of law as to the manner and form of 
enacting a proposed law of the Commonwealth, or a proposed law to alter 
this Constitution;

(b) on application by the Governor of a State, acting with the advice of the 
Executive Council of the State — to make a declaratory order in respect of 
any question of law as to the manner and form of enacting a proposed law 
of the State; and

(c) on application by the Administrator of a Territory — to make a declaratory 
order in respect of any question of law as to the manner and form of 
enacting a proposed law of the Territory.”.
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BILL NO. 16

A BILL 

FOR

An Act to alter the Constitution so as to recognise local government in the
States.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Local Government) 1988.

2. The Constitution is altered by inserting after section 119 the following section:

Local Government.

“119A. Each State shall provide for the establishment and continuance of local 
government bodies elected in accordance with its laws and empowered to administer, and 
to make by-laws for, their respective areas in accordance with the laws of the State.”.
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BILL NO. 17

A BILL 

FOR

An Act to alter the Constitution so as to guarantee certain rights and
freedoms.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Rights and Freedoms)
1988.

Commencement.

2. This Act shall come into operation at the expiration of 3 years after it receives 
the Royal Assent.

3. The Constitution is altered by inserting after Chapter VI. the following 
chapter:

“CHAPTER VIA. 

“RIGHTS AND FREEDOMS.

Extent of guarantee.

“124A. This Chapter guarantees the rights and freedoms mentioned in it against 
acts done:

(a) by the legislative, executive or judicial arms of the Commonwealth, States or 
Territories; or

(b) in the performance of any public function, power or duty conferred or 
imposed on any person or body by law.

Remedies.

“124B. A person whose rights or freedoms, as guaranteed by this Chapter, or by 
sections eighty, one hundred and sixteen or one hundred and seventeen, have been 
infringed or denied may apply to a court of competent jurisdiction for such remedy as the 
court considers appropriate and just in the circumstances.

1018



Limits.

“124C. The rights and freedoms guaranteed by this Chapter may be subject only 
to such reasonable limits prescribed by law as can be demonstrably justified in a free and 
democratic society.

Other rights and freedoms.

“124D. The rights and freedoms guaranteed by this Chapter do not abrogate or 
restrict any other right or freedom that a person may have.

Freedom of conscience, etc.

“124E. Everyone has the right to:
(a) freedom of conscience and religion;
(b) freedom of thought, belief and opinion;
(c) freedom of expression;
(d) freedom of peaceful assembly; and
(e) freedom of association.

Freedom of movement.

“124F. (1) Every Australian citizen has the right to enter, remain in and leave
Australia.

“(2) Everyone lawfully in Australia has freedom of movement and residence in 
Australia.

“(3) Sub-sections (1) and (2) of this section are not infringed by laws made by the 
Parliament with respect to entry into and residence in a Territory that is not on the 
mainland of Australia.

Equality rights.

“124G. (1) Everyone has the right to freedom from discrimination on the ground
of race, colour, ethnic or national origin, sex, marital status, or political, religious or 
ethical belief.

“(2) Sub-section (1) is not infringed by measures taken to overcome 
disadvantages arising from race, colour, ethnic or national origin, sex, marital status, or 
political, religious or ethical belief.

No cruel or inhuman punishment, etc.

“124H. (1) Everyone has the right not to be subjected to cruel, degrading or
inhuman treatment or punishment.

“(2) Everyone has the right not to be subjected to medical or scientific 
experimentation without that person’s consent.

Search and seizure.

“1241. Everyone has the right to be secure against unreasonable search or seizure.
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Liberty of the person.

“124J. (1) Everyone has the right not to be arbitrarily arrested or detained.

“(2) Everyone who is arrested or detained has the right:
(a) to be informed, at the time of the arrest or detention, of the reason for it;
(b) to consult and instruct a lawyer without delay and to be informed of that 

right;
(c) to have the lawfulness of the arrest or detention determined without delay;
(d) to be released if the detention or continued detention is not lawful.

Rights of persons arrested.

“124K. Everyone who is arrested for an offence has the right:
(a) to be released if not promptly charged;
(b) not to make any statement, and to be informed of that right;
(c) to be brought without delay before a court or competent tribunal;
(d) to be released on reasonable terms and conditions unless there is reasonable 

cause for the continued detention.

Rights of persons charged.

“124L. (1) Everyone who is charged with an offence has the right:
(a) to be informed without delay, and in detail, of the nature of the charge;
(b) to have adequate time and facilities to prepare a defence;
(c) to consult and instruct a lawyer;
(d) to receive legal assistance if the interests of justice so require and, if the 

person does not have sufficient means to provide for that assistance, to 
receive it without cost;

(e) to be tried without delay;
(f) to a fair and public hearing by a court;
(g) to be present at the trial and to present a defence;
(h) to have the assistance, without cost, of an interpreter if the person cannot 

understand or speak the language used in the court;
(i) to be presumed innocent until proved guilty according to law;
(j) to examine witnesses for the prosecution and to obtain the attendance and 

examination of witnesses for the defence under the same conditions as the 
prosecution;

(k) not to be compelled to be a witness against himself or to confess guilt;
(l) if finally acquitted of the offence or pardoned for it, not to be tried for it 

again;
(m) if finally found guilty of the offence and punished for it, not to be tried or 

punished for it again.

“(2) Everyone convicted of an offence has the right to appeal according to law 
against the conviction and any sentence.
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No retrospective offences.

“ 124M. No one shall be liable to be convicted of an offence on account of any act 
or omission which did not constitute an offence when it occurred.”.
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BILL NO. 18

A BILL 

FOR

An Act to alter the Constitution so as to extend the guarantees of the right 
to trial by jury, freedom of religion, the right to fair compensation for 

acquisition of property and freedom from discrimination on the ground of
residence in a State.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Existing Rights and 
Freedoms) 1988.

2. The Constitution is altered by omitting section 80 and substituting the 
following section:

Trial by jury.

“80. (1) The trial of a person for an offence, where the accused is liable to capital
punishment, corporal punishment or imprisonment for more than two years, shall be by 
jury except in the case of a trial for contempt of court or a trial of a member of the naval 
and military forces of the Commonwealth before a court-martial under a law relating to 
the control of the naval and military forces of the Commonwealth.

“(2) The trial by jury of any offence against a law of the Commonwealth that:
(a) was not committed in a State or Territory;
(b) was committed in two or more of the States and Territories; or
(c) was committed at a place or places unknown,

shall be held at such place or places as the Parliament prescribes. The trial by jury of other 
offences against a law of the Commonwealth shall be held in the State or Territory where 
the offence was committed. In either case, the Court may, on application by the accused 
or the prosecution, transfer the trial to a court of competent jurisdiction in another State 
or Territory.

“(3) Laws :
(a) permitting waiver by the accused of trial by jury;
(b) for giving effect to sub-sections (1) and (2) and (3) of this section, including 

laws for regulating the size and composition of the jury, and for majority 
verdicts,
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may be made:
(c) in respect of offences against a law of the Commonwealth or of a Territory — 

by the Parliament of the Commonwealth;
(d) in respect of offences against a law of a State — by the Parliament of the 

State;
(e) subject to any law made as mentioned in paragraph (c) of this sub-section, in 

respect of offences against a law in force in a Territory — by a legislature for 
the Territory that has power to make laws with respect to trial by jury.”.

3. The Constitution is altered by inserting after section 115 the following 
sections:

Acquisition of property under State law.

“115 A. A law of a State may not provide for the acquisition of property from any 
person except on just terms.

Acquisition of property in Territories.

“115B. A law made under section one hundred and twenty-two of this 
Constitution or a law of a Territory may not provide for the acquisition of property from 
any person except on just terms.”.

4. The Constitution is altered by omitting section 116 and substituting the 
following section:

No establishment, etc. of religion.

“116. The Commonwealth, a State or a Territory shall not establish any religion, 
impose any religious observance or prohibit the free exercise of any religion, and no 
religious test shall be required as a qualification for any office or public trust under the 
Commonwealth, a State or a Territory.”.

5. The Constitution is altered by omitting section 117 and substituting the 
following section:

Discrimination on ground of residence, etc.

“117. (1) A person who is resident, temporarily resident or domiciled in any State
or Territory shall not be subject in another State or Territory to any disability or 
discrimination on the ground or substantially on the ground of that residence, temporary 
residence or domicile.

“(2) Sub-section (1) of this section is not infringed by a law that imposes 
reasonable conditions of residence as a qualification for an elector.”.
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BILL NO. 19

A BILL 

FOR

An Act to alter the Constitution with respect to the inter-change of powers 
between the Parliament of the Commonwealth and the Parliaments of the

States.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Inter-change of Powers)
1988.

2. The Constitution is altered by inserting after section 108 the following 
sections:

Vesting exclusive Federal powers in State Parliaments.

“108A. (1) The Parliament of the Commonwealth may designate any matter
within its exclusive powers for the purposes of this section.

“(2) Subject to this Constitution, the Parliament of a State may make laws with 
respect to a matter so designated and with respect to matters incidental to the execution of 
the power to make such laws.

Reference or designation of matters.

“108B. A reference of a matter by the Parliament of a State under paragraph 
(xxxvii.) of section fifty-one of this Constitution, and a designation of a matter by the 
Parliament of the Commonwealth under section one hundred and eight A of this 
Constitution:

(a) shall be by Act;
(b) may be subject to limitations and conditions;
(c) if limited in duration, may be extended by or under an Act of the Parliament 

that made it; and
(d) may be modified or revoked, but only by express provision in an Act of the 

Parliament that made it.”.
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BILL NO. 20

A BILL 

FOR

An Act to alter the Constitution to extend the power of the Parliament to 
make laws with respect to certain means of communication.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Communications) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by adding at the end of paragraph (v.) of section 51 
the words “and means of communication”.
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BILL NO. 21

A BILL 

FOR

An Act to alter the Constitution so as to empower the Parliament of the 
Commonwealth to make laws with respect to defamation.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Defamation) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by inserting after paragraph (v.) of section 51 the 
following paragraph:

“(vA.) Defamation otherwise than in the course of the proceedings of the 
Parliament of a State or of a court of a State:”.
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BILL NO. 22

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to nuclear energy and related matters.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Nuclear Energy and 
Related Matters) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by inserting after paragraph (vi.) of section 51 the 
following paragraph:

“(viA.) Nuclear material, nuclear energy and ionising radiation:”.
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BILL NO. 23

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to Admiralty and maritime matters.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Admiralty and Maritime)
1988.

Legislative powers of the Parliament.

2. The Constitution is altered by inserting after paragraph (vii.) of section 51 the 
following paragraph:

“(viiA.) Admiralty and maritime matters:”.
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BILL NO. 24

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to intellectual property.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Intellectual Property) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by omitting from paragraph (xviii.) of section 51 
the words “and trade marks” and substituting the words “trade marks and other like 
protection for the products of intellectual activity in industry, science, literature and the 
arts”.
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BILL NO. 25

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to certain matters of family law.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Family Law) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by omitting paragraph (xxii.) of section 51 and 
substituting the following paragraphs:

“(xxii.) Divorce and matrimonial causes:

(xxiiA.) Property and financial rights between persons who are or were living 
together as if they were husband and wife:

(xxiiB.) Adoption, legitimacy and the determination of parentage:

(xxiiC.) Custody and guardianship of children, and parental rights, but not so as to 
affect State protection of children:

(xxiiD.) Maintenance of children:”.
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BILL NO. 26

A BILL 

FOR

An Act to alter the Constitution to extend the power of the Parliament to 
make laws with respect to social welfare.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Social Welfare) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by adding at the end of paragraph (xxiiiA.) of 
section 51 the words “and any other forms of social welfare”.
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BILL NO. 27

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to accident compensation and rehabilitation.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Accident Compensation 
and Rehabilitation) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by inserting after paragraph (xxiiiA.) of section 51 
the following paragraph:

“(xxiiiB.) Accident compensation and rehabilitation:”.
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BILL NO. 28

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to Aborigines and Torres Strait Islanders.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Aborigines and Torres 
Strait Islanders) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by omitting paragraph (xxvi.) of section 51 and 
substituting the following paragraph:

“(xxvi.) Aborigines and Torres Strait Islanders:”.
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BILL NO. 29

A BILL 

FOR

An Act to alter the Constitution to provide that the power of the Parliament 
to make laws with respect to Commonwealth places not be an exclusive

power.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Commonwealth Places)
1988.

Legislative powers of the Parliament.

2. The Constitution is altered by inserting after paragraph (xxxv.) of section 51 
the following paragraph:

“(xxxvA.) Places acquired by the Commonwealth for public purposes:”.

Exclusive powers of the Parliament.

3. The Constitution is altered by omitting from paragraph (i.) of section 52 the 
words “and all places acquired by the Commonwealth for public purposes”.
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BILL NO. 30

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to trade and commerce.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Trade and Commerce)
1988.

Legislative powers of the Parliament.

2. The Constitution is altered by omitting from paragraph (i.) of section 51 the 
words “with other countries, and among the States”.
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BILL NO. 31

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to the labelling and packaging of, and standards for, goods for

sale or hire.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Trade Powers) 1988.

Legislative powers of the Parliament.

2. Section 51 of the Constitution is altered by inserting after paragraph (xv.) the 
following paragraph:

“(xvA.) The labelling and packaging of, and standards for, goods for sale or hire:”.
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BILL NO. 32

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws
relating to corporations.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Corporations) 1988.

Legislative powers of the Parliament.

2. Section 51 of the Constitution is altered by inserting after paragraph (xx.) the 
following paragraphs:

“(xxA.) The incorporation, organisation and administration of corporations: 

“(xxB.) Financial, investment and other like markets and services:”.
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BILL NO. 33

A BILL 

FOR

An Act to alter the Constitution to clarify the powers of the Parliament to 
make laws with respect to civil aviation, navigation and shipping.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Transport) 1988.

Legislative powers of the Parliament.

2. Section 51 of the Constitution is altered by inserting after paragraph (i.) the 
following paragraph:

“(iA.) Civil aviation, navigation and shipping:”.
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BILL NO. 34

A BILL 

FOR

An Act to alter the Constitution to empower the Parliament to make laws 
with respect to industrial relations.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Industrial Relations) 1988.

Legislative powers of the Parliament.

2. The Constitution is altered by omitting paragraph (xxxv.) of section 51 and 
substituting the following paragraph:

“(xxxv.) Industrial relations:”.
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BILL NO. 35

A BILL 

FOR

An Act to alter the Constitution with respect to the Consolidated Revenue
Fund.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Consolidated Revenue 
Fund) 1988.

Consolidated Revenue Fund.

2. The Constitution is altered by omitting from section 81 the words “for the 
purposes of the Commonwealth” and substituting the words “for any purpose the 
Parliament thinks fit”.
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BILL NO. 36

A BILL 

FOR

An Act to alter the Constitution so as to empower the States to impose
duties of excise.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short Title.

1. This Act may be cited as the Constitution Alteration (Excise) 1988.

Exclusive power over customs and bounties.

2. The Constitution is altered by omitting from section 90 the words “and of 
excise”.
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BILL NO. 36A

A BILL 

FOR

An Act to alter the Constitution so as to empower the States to impose
duties of excise.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Excise) 1988.

2. The Constitution is altered by omitting section 91 and substituting the 
following section:

Exceptions as to excise and bounties.

91. Nothing in this Constitution prohibits a State from:
(a) granting any aid to or bounty on mining for gold, silver, or other metals;
(b) granting, with the consent of both Houses of the Parliament of the 

Commonwealth expressed by resolution, any aid to or bounty on the 
production or export of goods;

(c) imposing, with the consent of both Houses of the Parliament of the 
Commonwealth expressed by resolution, any duty of excise.”.
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BILL NO. 37

A BILL 

FOR

An Act to alter the Constitution to require the Inter-State Commission to 
report on discrimination and preferences.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Discrimination and 
Preference) 1988.

Legislative powers of the Parliament.

2. Section 51 of the Constitution is altered:
(a) by adding at the end of paragraph (ii.) the words “unless the Inter-State 

Commission has adjudged that the discrimination is in the national 
interest”; and

(b) by adding at the end of paragraph (iii.) the words “unless the Inter-State 
Commission has adjudged that the particular bounty is in the national 
interest”.

Commonwealth not to give preference.

3. Section 99 of the Constitution is altered by adding at the end thereof the words 
“unless the Inter-State Commission has adjudged that the preference is in the national 
interest”.

Inter-State Commission.

4. Section 101 of the Constitution is altered by omitting the words “with such 
powers of adjudication and administration” and substituting the words “with power to 
make adjudications under paragraphs (ii.) and (iii.) of section 51, and under section 99, of 
this Constitution, and with such other powers of adjudication and administration”.
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BILL NO. 38

A BILL 

FOR

An Act to alter the Constitution to confer on the Inter-State Commission 
functions in respect of the Territories.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Inter-State Commission: 
Extension to Territories) 1988.

Inter-State Commission.

2. The Constitution is altered by adding at the end of section 101 the words “and 
of all laws made under section one hundred and twenty-two of this Constitution relating 
to trade and commerce”.
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BILL NO. 38A

A BILL 

FOR

An Act to alter the Constitution to confer on the Inter-State Commission 
functions in respect of the Territories.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Inter-State Commission: 
Extension to Territories) 1988.

Inter-State Commission.

2. The Constitution is altered by adding at the end of section 101 the words “and 
of all laws made under section one hundred and twenty-two of this Constitution relating 
to trade and commerce among the Territories or among the Territories and the States”.
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BILL NO. 39

A BILL 

FOR

An Act to alter the Constitution with respect to the manner of altering the
Constitution.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Alterations of the 
Constitution) 1988.

Mode of altering the Constitution.

2. The Constitution is altered by omitting section 128 and substituting the 
following sections:

Alterations of the Constitution proposed by the Parliament.

“128. (1) This Constitution shall not be altered except as provided by this section
or by section one hundred and twenty-eight A of this Constitution.

“(2) The proposed law for the alteration of this Constitution must be passed by 
an absolute majority of each House of the Parliament and, not less than two nor more 
than six months after its passage through both Houses, the Governor-General in Council 
shall cause the proposed law to be submitted in each State and in each Territory to the 
electors qualified to vote for the election of members of the House of Representatives.

“(3) If either House passes such a proposed law by an absolute majority and the 
other House rejects it and if, after an interval of ninety days from the rejection of the 
proposed law, the first-mentioned House, in the same or the next session, again passes the 
proposed law by an absolute majority, with or without any amendments that have been 
made, suggested or agreed to by the other House, and the other House again rejects the 
proposed law, with or without any amendments to which the first-mentioned House has 
not agreed, the Governor-General in Council shall cause the proposed law to be 
submitted to the electors as mentioned in sub-section (2), as last proposed by the first- 
mentioned House and with any amendments subsequently agreed to by both Houses.

“(4) If, at the expiration of sixty days after a proposed law to alter this 
Constitution has been transmitted by one House to the other House, the other House has 
not passed the proposed law as transmitted to it, or has passed it with amendments to 
which the House that transmitted the law has not agreed, the other House shall be taken to 
have rejected it.
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“(5) When a proposed law is submitted to the electors, the vote shall be taken in 
such manner as the Parliament provides.

“(6) If, in not fewer than half the States, a majority of the electors voting approve 
the proposed law and if a majority of all the electors voting also approve the proposed 
law, it shall be presented to the Governor-General for the Queen’s assent and the 
Governor-General shall assent to it in the Queen’s name.

“(7) Notwithstanding anything contained in this section, a proposed law for the 
alteration of this Constitution that —

(a) diminishes the proportionate representation of a State in either House of the 
Parliament;

(b) diminishes the minimum number of representatives of a State in the House 
of Representatives; or

(c) increases, diminishes or otherwise alters the limits of a State,

shall not become law unless a majority of the electors voting in that State have approved 
the proposed law.

“(8) Notwithstanding anything contained in this section, a proposed law for the 
alteration of this Constitution that provides for the alteration or omission of sub-section
(7) or affects in any manner any of the provisions of that sub-section shall not become law 
unless in each State a majority of the electors voting have approved the proposed law.

“(9) Notwithstanding anything contained in this section, the Parliament may, 
with the consent of the Parliaments of all the States, make laws for the omission from this 
Constitution of a provision, or part of a provision, which has ceased to operate.

“(10) In this section, ‘Territory’ means a Territory in respect of which there is in 
force a law allowing its representation in the House of Representatives.

Alterations of the Constitution proposed by the States.

“128A. (1) This section applies to a proposed law that —
(a) within a period of twelve months, is passed by the Parliaments of not fewer 

than half the States;
(b) provides for the alteration of this Constitution in identical terms; and
(c) also provides for the same date for the commencement of the alteration.

“(2) The Governor-General in Council shall cause the proposed alteration to be 
submitted in each State and Territory to the electors qualified to vote for the election of 
members of the House of Representatives.

“(3) The proposed alteration shall be so submitted to the electors not less than 
two nor more than six months after first having been passed by the Parliaments of not 
fewer than half the States.

“(4) Sub-sections (5), (6), (7), (8) and (9) of section one hundred and twenty-eight 
of this Constitution apply to a proposed alteration of this Constitution submitted to the 
electors under this section as though it were a proposed law for the alteration of this 
Constitution and, if the proposed alteration is approved and assented to as mentioned in 
that section, it has effect as an alteration of this Constitution.
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Inconsistent alterations.

“128B. If two or more proposed alterations of this Constitution, however made, 
are approved by the electors on the same day and have been assented to by the Governor- 
General and if there is an inconsistency between the alterations, an alteration that was 
approved by a majority of all the electors voting smaller than the greatest majority of all 
the electors voting is invalid to the extent of the inconsistency.

Appropriation of funds for the conduct of referendums.

“128C. The Governor-General in Council may withdraw from the Treasury and 
expend such moneys as are necessary for the conduct of the submission of a proposed 
alteration of this Constitution to the electors under this Chapter.”.
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BILL NO. 40

A BILL 

FOR

An Act to alter the Constitution by omitting obsolete provisions.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Obsolete Provisions) 1988.

Representatives in first Parliament.

2. The Constitution is altered by repealing section 26.

Right of electors of States.

3. The Constitution is altered by repealing section 41.

Legislative powers of the Parliament.

4. The Constitution is altered by omitting from paragraph (xxxviii.) of section 51 
the words “or by the Federal Council of Australasia”.

Exclusive powers of the Parliament.

5. The Constitution is altered by omitting from section 52 the sub-section:

“(ii.) Matters relating to any department of the public service the control of 
which is by this Constitution transferred to the Executive Government of the 
Commonwealth:”.

Transfer of certain departments.

6. The Constitution is altered by repealing section 69.

Money to be appropriated by law.

7. The Constitution is altered by omitting from section 83 the paragraph:

“But until the expiration of one month after the first meeting of the Parliament the 
Governor-General in Council may draw from the Treasury and expend such moneys as 
may be necessary for the maintenance of any department transferred to the 
Commonwealth and for the holding of the first elections for the Parliament.”.
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Transfer of officers.

8. The Constitution is altered by repealing section 84.

Transfer of property of State.

9. The Constitution is altered by repealing section 85.

Customs, excise and bounties.

10. The Constitution is altered by repealing section 86.

Application of customs and excise revenue for first ten years.

11. The Constitution is altered by repealing section 87.

Payment to States before uniform duties.

12. The Constitution is altered by repealing section 89.

Exclusive power over customs, excise, and bounties.

13. The Constitution is altered by omitting from section 90 the paragraph:

“On the imposition of uniform duties of customs all laws of the several States 
imposing duties of customs or of excise, or offering bounties on the production or export 
of goods, shall cease to have effect, but any grant of or agreement for any such bounty 
lawfully made by or under the authority of the Government of any State shall be taken to 
be good if made before the thirtieth day of June, one thousand eight hundred and ninety- 
eight, and not otherwise.”.

Trade within the Commonwealth to be free.

14. The Constitution is altered by omitting from section 92 the paragraph:

“But notwithstanding anything in this Constitution, goods imported before the 
imposition of uniform duties of customs into any State, or into any Colony which, whilst 
the goods remain therein, becomes a State, shall, on thence passing into another State 
within two years after the imposition of such duties, be liable to any duty chargeable on 
the importation of such goods into the Commonwealth, less any duty paid in respect of 
the goods on their importation.”.

Payment to States for five years after uniform tariffs.

15. The Constitution is altered by repealing section 93.

Customs duties of Western Australia.

16. The Constitution is altered by repealing section 95.

Financial assistance to States.

17. The Constitution is altered by omitting from section 96 the words “During a 
period of ten years after the establishment of the Commonwealth and thereafter until the 
Parliament otherwise provides, the Parliament” and substituting the words “The 
Parliament”.
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Audit.

18. The Constitution is altered by repealing section 97.



BILL NO. 41

A BILL 

FOR

An Act to alter the Constitution so as to provide certain saving provisions 
necessitated by an alteration of the Constitution.

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Savings) 1988.

2. The Constitution is altered by inserting at the end of Chapter VIII. the 
following section:

Savings.

“129. (1) In this section, ‘constitutional alteration’ means an alteration of this
Constitution, however made; ‘legal proceeding’ includes a proceeding in or before a body 
or person not being a court.

“(2) A constitutional alteration does not affect the continued operation of a law 
of the Commonwealth or of a State or Territory made before the alteration took effect 
except to the extent (if any) that, under this Constitution as so altered, the law could not 
have been made.

“(3) A constitutional alteration does not —

(a) revive anything (including a law) that was not in force or existence 
immediately before the alteration took effect;

(b) affect the previous operation of this Constitution or anything duly done or 
suffered before the alteration took effect;

(c) affect a right, privilege, obligation or liability acquired, accrued or incurred 
before the alteration took effect;

(d) affect a penalty, forfeiture or punishment incurred in respect of an offence 
before the alteration took effect; or

(e) affect an investigation, legal proceeding or remedy in respect of such a right, 
privilege, obligation, liability, penalty, forfeiture or punishment.
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“(4) Such an investigation, legal proceeding or penalty may be instituted, 
continued or enforced and the penalty or forfeiture may be imposed as if the 
constitutional alteration had not been made and anything in relation to investigation, 
legal proceeding or penalty may be done in all respects as if the constitutional alteration 
had not been made.

“(5) A constitutional alteration does not affect the holding of the office of 
Governor-General or any other office established by or referred to in the Constitution and 
a person holding the office immediately before the constitutional alteration took effect 
continues to hold the office as if the alteration had not been made.

“(6) The preceding provisions of this section have effect except to the extent that 
a contrary intention is expressed by the constitutional alteration.”.
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BILL NO. 42

A BILL 

FOR
An Act to alter the Constitution with respect to the privileges of the Senate 

and of the House of Representatives

BE IT ENACTED by the Parliament of the Commonwealth of Australia, with the 
approval of the electors as required by the Constitution, as follows:

Short title.

1. This Act may be cited as the Constitution Alteration (Parliamentary Privileges)
1988.

2. The Constitution is altered by repealing section 49 and substituting the 
following section:

Privileges &c of Houses

“49. The powers, privileges and immunities of the Senate and of the House of 
Representatives, and of the members and committees of each House —

(a) are such as are declared by the Parliament; and
(b) subject to such a declaration, are the powers, privileges and immunities that 

those Houses, members and Committees respectively possessed immediately 
before the commencement of the Constitution Alteration (Parliamentary 
Privileges) 1988.”.
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THE CONSTITUTION AS IT WOULD BE ALTERED 
IF ALL THE RECOMMENDATIONS OF THE CONSTITUTIONAL

COMMISSION
WERE APPROVED UNDER SECTION 128 OF THE CONSTITUTION

COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT

An Act to constitute the Commonwealth of Australia.

[9th July 1900]

WHEREAS the people of New South Wales, Victoria, South Australia, Queensland, and 
Tasmania, humbly relying on the blessing of Almighty God, have agreed to unite in one 
indissoluble Federal Commonwealth under the Crown of the United Kingdom of Great 
Britain and Ireland, and under the Constitution hereby established:

And whereas it is expedient to provide for the admission into the Commonwealth 
of other Australasian Colonies and possessions of the Queen:

********

1. This Act may be cited as the Commonwealth of Australia Constitution Act.

2. The provisions of this Act referring to the Queen shall extend to Her 
Majesty’s heirs and successors in the sovereignty of Australia.

3. It shall be lawful for the Queen, with the advice of the Privy Council, to 
declare by proclamation that, on and after a day therein appointed, not being later than 
one year after the passing of this Act, the people of New South Wales, Victoria, South 
Australia, Queensland, and Tasmania, and also, if Her Majesty is satisfied that the people 
of Western Australia have agreed thereto, of Western Australia, shall be united in a 
Federal Commonwealth under the name of the Commonwealth of Australia. But the 
Queen may, at any time after the proclamation, appoint a Governor-General for the 
Commonwealth.

4. The Commonwealth shall be established, and the Constitution of the 
Commonwealth shall take effect, on and after the day so appointed. But the Parliaments 
of the several colonies may at any time after the passing of this Act make any such laws, to 
come into operation on the day so appointed, as they might have made if the Constitution 
had taken effect at the passing of this Act.

5. This Act, and all laws made by the Parliament of the Commonwealth under 
the Constitution, shall be binding on the courts, judges, and people of every State and of 
every part of the Commonwealth, notwithstanding anything in the laws of any State * * *.

6. “The Commonwealth’’ shall mean the Commonwealth of Australia as 
established under this Act.

“The States” shall mean such of the colonies of New South Wales, New Zealand, 
Queensland, Tasmania, Victoria, Western Australia, and South Australia, including the 
northern territory of South Australia, as for the time being are parts of the
Proposed alterations are indicated by italics and by asterisks.
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Commonwealth, and such colonies or territories as may be admitted into or established 
by the Commonwealth as States; and each of such parts of the Commonwealth shall be 
called “a State.”

“Original States” shall mean such States as are parts of the Commonwealth at its 
establishment.

********

********

9. The Constitution of the Commonwealth shall be as follows:-

THE CONSTITUTION.

This Constitution is divided as follows:- 
Chapter I. — The Parliament:

Part I. — General:
Part II. — The Senate:

Part III. — The House of Representatives: 
Part IV. — Both Houses of the Parliament: 
Part V. — Powers of the Parliament: 

Chapter II. — The Executive Government: 
Chapter III. — The Judicature:
Chapter IV. — Finance and Trade:
Chapter V. — The States and Territories:

********
Chapter VIA. — Rights and Freedoms:
Chapter VII. — Miscellaneous:

Chapter VIII. — Alteration of the Constitution. 
The Schedule.
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CHAPTER I 
THE PARLIAMENT

PART I - GENERAL

1. The legislative power of the Commonwealth shall be vested in a Federal 
Parliament, which shall consist of the Queen, a Senate, and a House of Representatives, 
and which is herein-after called “The Parliament,” or “The Parliament of the 
Commonwealth.”

2. (1) There shall be a Governor-General, who shall be appointed by the Queen 
and shall be Her Majesty’s representative in the Commonwealth.

(2) The Governor-General shall hold office during Her Majesty’s pleasure.

3. There shall be payable to the Queen out of the Consolidated Revenue fund of 
the Commonwealth, for the remuneration of the Governor-General, an annual sum the 
amount of which shall be fixed by the Parliament.

The remuneration of the Governor-General shall not be reduced during his continuance in 
office.

4. The provisions of this Constitution relating to the Governor-General extend 
and apply to the Governor-General for the time being, or such person as the Queen may 
appoint to administer the Government of the Commonwealth; but no such person shall 
be entitled to receive any salary from the Commonwealth in respect of any other office 
during his administration of the Government of the Commonwealth.

5. (1) The Governor-General in Council may appoint such times for holding the 
sessions of the Parliament as the Governor-General in Council thinks fit.

(2) The Governor-General in Council may, from time to time, by Proclamation or 
otherwise, prorogue the Parliament.

(3) The Governor-General in Council may, subject to this Constitution, in like 
manner dissolve the House of Representatives.

(4) After a general election of the House of Representatives, the Parliament shall 
be summoned to meet not later than seventy-five days after the day fixed for polling at the 
election.

6. There shall be a session of the Parliament once at least in every year, so that 
twelve months shall not intervene between the last sitting of the Parliament in one session 
and its first sitting in the next session.

PART II - THE SENATE

7. (1) The Senate shall be composed:
(a) of senators for each Original State;
(b) of senators for new States; and
(c) of senators for those Territories that are entitled to be represented in the 

Senate.
(2) The senators for a State or Territory shall be directly chosen by the people of 

the State or Territory, voting as one electorate.
(3) Subject to this Constitution, senators hold office for two terms of the House of 

Representatives.
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7A. There shall be twelve senators for each Original State.

7B. A new State is entitled to be represented in the Senate by a number of senators 
ascertained as set out in the following table:

Number of members of House of 
Representatives

1, 2, 3, 4 or 5 
6 or 7 
8 or 9 
10 or 11 
12 or 13 
14 or 15 
16 or 17 
18 or 19 
20 or 21 
22 or 23 
24 or more

Number of senators

2
3
4
5
6
7
8
9
10 
11 
12

7C. (1) Except as provided by the succeeding provisions of this section, a Territory
is entitled to be represented in the Senate by a number of senators ascertained as set out in 
the table in section seven B.

(2) The Australian Capital Territory and the Jervis Bay Territory shall be treated 
as one Territory for the purposes of this section and are entitled to be represented in the 
Senate by at least two senators.

(3) The Northern Territory of Australia is entitled to be represented in the Senate 
by at least two senators.

(4) A Territory (other than the Australian Capital Territory or the Northern 
Territory of Australia) that:

(a) is not represented in the House of Representatives or is so represented by only 
one member is not entitled to be represented in the Senate; or

(b) is represented in the House of Representatives by two or three members is 
entitled to be represented in the Senate by one senator.

7D. Subject to this Constitution, the terms of service of senators representing the 
Territories expire on the expiry or dissolution of the House of Representatives.

8. (1) Subject to this Constitution, the qualification of electors of senators shall be 
in each State or Territory that which is prescribed by the Parliament as the qualification of 
electors of members of the House of Representatives and sub-section (3) of section thirty of 
this Constitution applies in relation to the electors of senators as it applies in relation to 
electors of members of the House of Representatives.

(2) In the choosing of senators, each elector shall vote only once.

9. (1) The Parliament may make laws, subject to this Constitution, with respect to 
the election of senators but so that the method of choosing senators shall be the same for all 
the States and for the Territories that are entitled to be represented in the Senate.

(2) The polling day for an election of senators shall be the same day as the polling 
day for the election of members of the House of Representatives.
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10. (1) The Governor-General in Council shall cause writs to be issued for the 
election of senators whenever the terms of service of senators are about to expire or have 
expired.

(2) The writs shall be issued within ten days from the expiry of those terms of
service.

11. (1) As soon as may be after the first meeting of the Senate following a 
dissolution of the Senate, the Senate shall divide the senators chosen for each State into two 
classes, as nearly equal in number as practicable.

(2) Subject to this Constitution, the term of service of senators included in the first 
class expires on the expiry or dissolution of the second House of Representatives to expire or 
be dissolved after they were chosen or, if there is an earlier dissolution of the Senate, on that 
dissolution.

(3) Subject to this Constitution, the term of service of senators included in the 
second class expires on the expiry or dissolution of the first House of Representatives to 
expire or be dissolved after they were chosen.

(4) Where, after the election of senators following a dissolution of the Senate but 
before the division of senators for a particular State into classes under this section, the place 
of a senator for that State chosen at the election becomes vacant, the division shall be made 
as if the place of the senator had not become so vacant. For the purposes of section fifteen of 
this Constitution, the term of service of the senator shall be deemed to be, and to have been, 
the term of service that would have been his term of service if his place had not become 
vacant.

(5) In the case of a senator whose term of service would, if this Constitution as in 
force immediately before the commencement of this section applied in relation to him, expire 
on 30 June 1990, his term of service expires on the expiration or dissolution of the first House 
of Representatives to expire or be dissolved after that commencement or, if there is an earlier 
dissolution of the Senate, on that dissolution.

(6) In the case of a senator whose term of service would, if this Constitution as in 
force immediately before the commencement of this section applied in relation to him, expire 
on 30 June 1993, his term of service expires on the expiration or dissolution of the second 
House of Representatives to expire or be dissolved after that commencement or, if there is an 
earlier dissolution of the Senate, on that dissolution.

(7) The reference in sub-section (5) or (6) to a senator does not include a reference 
to a senator holding office by virtue of an appointment under section fifteen of this 
Constitution by the Governor of a State.

(8) If the place of a senator chosen by the people of a State has become vacant 
before the commencement of this section and, at that commencement:

(a) no person held office by virtue of section fifteen of this Constitution; or
(b) a senator held office by virtue of an appointment under that section by the 

Governor of a State,

in consequence of the vacancy, then, for the purpose of the application of that section in 
relation to the vacancy, the term of service of the senator chosen by the people of the State 
shall be deemed to be, and to have been, the period for which he would have held his place 
under sub-section (5) or (6), as the case may be, if his place had not became so vacant.

********

********
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14. Whenever the number of senators for a State is increased or diminished, the 
Parliament of the Commonwealth may make such provision for the vacating of the places 
of senators for the State as it deems necessary to maintain regularity in the rotation.

15. If the place of a senator becomes vacant before the expiration of his term of 
service, the Houses of Parliament of the State for which he was chosen, sitting and voting 
together, or, if there is only one House of that Parliament, that House, shall choose a 
person to hold the place until the expiration of the term. But if the Parliament of the State 
is not in session when the vacancy is notified, the Governor of the State, with the advice of 
the Executive Council thereof, may appoint a person to hold the place until the expiration 
of fourteen days from the beginning of the next session of the Parliament of the State or 
the expiration of the term, whichever first happens.

Where a vacancy has at any time occurred in the place of a senator chosen by the 
people of a State and, at the time when he was so chosen, he was publicly recognized by a 
particular political party as being an endorsed candidate of that party and publicly 
represented himself to be such a candidate, a person chosen or appointed under this 
section in consequence of that vacancy, or in consequence of that vacancy and a 
subsequent vacancy or vacancies, shall, unless there is no member of that party available 
to be chosen or appointed, be a member of that party.

Where -
(a) in accordance with the last preceding paragraph, a member of a particular 

political party is chosen or appointed to hold the place of a senator whose 
place had become vacant; and

(b) before taking his seat he ceases to be a member of that party (otherwise than 
by reason of the party having ceased to exist),

he shall be deemed not to have been so chosen or appointed and the vacancy shall be 
again notified in accordance with section twenty-one of this Constitution.

The name of any senator chosen or appointed under this section shall be certified 
by the Governor of the State to the Governor-General. * * *

15A. (1) If the place of a senator for a Territory that does not have an elected 
legislature becomes vacant before the expiration of the term of service of the senator, the 
members of the Senate and of the House of Representatives, sitting and voting together at a 
joint sitting of the members convened by the Governor-General in Council, shall choose a 
person to hold the place until the expiration of the term.

(2) If the Parliament is not in session when the vacancy is notified, the Governor- 
General in Council may appoint a person to hold the place until the expiration of fourteen 
days from the beginning of the next session of the Parliament or until the expiration of the 
term, whichever first happens.

(3) If the place of a senator for a Territory that has an elected legislature becomes 
vacant before the expiration of his term of service, the legislature of the Territory shall choose 
a person to hold the place until the expiration of the term.

(4) If the legislature is not in session when the vacancy is notified, the 
Administrator of the Territory, acting with the advice of the Executive Council of the 
Territory, may appoint a person to hold the place until the expiration of fourteen days from 
the beginning of the next session of the legislature or until the expiration of the term, 
whichever first happens.
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(5) If a Territory has a legislature that consists of two Houses, the reference in sub
section (3) to the legislature of the Territory shall be read as a reference to those two Houses 
sitting and voting together at a joint sitting convened by the Administrator of the Territory 
acting with the advice of the Executive Council of the Territory.

(6) Where a vacancy in the place of a senator chosen by the people of a Territory 
has occurred and, at the time when the senator was chosen, he was publicly recognised by a 
particular political party as being an endorsed candidate of that party and publicly 
represented himself to be such a candidate, the person chosen or appointed under this section 
in consequence of that vacancy and of a subsequent vacancy or vacancies shall be a person 
who is a member of that party.

(7) Where:
(a) in accordance with sub-section (5) a member of a particular political party is 

chosen or appointed; and
(b) before taking his seat he ceases to be a member of that party, otherwise than by 

that party having ceased to exist,
he shall be deemed not to have been so chosen or appointed and the vacancy shall be
again notified as provided by sub-section (8).
(8) Whenever the place of a senator for a Territory becomes vacant before the 

expiration of the senator’s term of service, the President of the Senate shall notify the 
Governor-General of the vacancy.

(9) The name of the person chosen or appointed under sub-section (1) or (2) or 
chosen or appointed under sub-section (3) or (4) shall be certified to the Governor-General by 
the President of the Senate or the Administrator of the Territory concerned, respectively.

16. The qualifications of a senator shall be the same as those of a member of the 
House of Representatives.

17. The Senate shall, before proceeding to the despatch of any other business, 
choose a senator to be the President of the Senate; and as often as the office of President 
becomes vacant the Senate shall again choose a senator to be the President.

The President shall cease to hold his office if he ceases to be a senator. He may be 
removed from office by a vote of the Senate, or he may resign his office or his seat by 
writing addressed to the Governor-General.

18. Before or during any absence of the President, the Senate may choose a 
senator to perform his duties in his absence.

19. A senator may, be writing addressed to the President, or to the Governor- 
General if there is no President or if the President is absent from the Commonwealth, 
resign his place, which thereupon shall become vacant.

20. The place of a senator shall become vacant if for two consecutive months of 
any session of the Parliament he, without the permission of the Senate, fails to attend the 
Senate.

21. Whenever a vacancy happens in the Senate, the President, or if there is no 
President or if the President is absent from the Commonwealth the Governor-General, 
shall notify the same to the Governor of the State, or the Administrator of the Territory, in 
the representation of which the vacancy has happened.
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22. Until the Parliament otherwise provides, the presence of at least one-third of 
the whole number of the senators shall be necessary to constitute a meeting of the Senate 
for the exercise of its powers.

23. Questions arising in the Senate shall be determined by a majority of votes, 
and each senator shall have one vote. The President shall in all cases be entitled to a vote; 
and when the votes are equal the question shall pass in the negative.

PART III - THE HOUSE OF REPRESENTATIVES.

24. (1) The House of Representatives shall be composed of members directly 
chosen by the people of the Commonwealth.

(2) The number of members to be chosen at a general election shall be as the 
Parliament provides but so that there is one member for not fewer than each one hundred 
thousand people of the Commonwealth, as shown by the latest statistics of the 
Commonwealth. For the purposes of this section, the people of the Commonwealth includes 
the people of the Territories.

(3) The number of members ascertained as mentioned in sub-section (2) shall be 
increased by such number of members as is necessary to give effect to sub-section (5) and to 
the provisions of this Constitution for the representation of Territories in the House of 
Representatives.

(4) Subject to sub-section (5), the number of members chosen in each State shall be 
in proportion to the respective numbers of their people and shall be ascertained as the 
Parliament provides.

(5) At least five members shall be chosen in each Original State and at least one 
member shall be chosen in each new State.

********

********

********

28. (1) Subject to this Constitution, each House of Representatives shall continue 
for four years from the first meeting of the House, and no longer, but may be sooner dissolved 
by the Governor-General.

(2) The Governor-General shall not dissolve the House of Representatives within 
three years after the first meeting of the House after a general election unless the House has 
passed a resolution that the Government does not have the confidence of the House and the 
Governor-General is satisfied that it is not possible for a Government having the confidence 
of the House to be formed.

(3) This section has effect with respect to the House of Representatives first elected 
at a general election held after the commencement of this section and with respect to each 
subsequent House of Representatives.

29. (1) The Parliament may make laws determining the divisions in each State or 
Territory for which members of the House of Representatives may be chosen and the number 
of members to be chosen in each division.

(2) A division shall not be formed out of parts of different States.
(3) A division may be formed out of different Territories, out of parts of different 

Territories or out of a Territory and part of another Territory.
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29 A. (1) At the time when electoral divisions of a State or Territory are determined, 
but subject to the succeeding provisions of this section, the number of electors in each division 
of the State or Territory shall be the same.

(2) Sub-section (3) and (4) apply where, at a general election, two or more members 
of the House of Representatives are to be chosen for at least one division of a State or 
Territory.

(3) A quota shall be ascertained by dividing the number of electors for that State 
or Territory by the number of members to be chosen in that State or Territory.

(4) The number of electors in a division concerned shall be the number ascertained 
by multiplying the quota by the number of members to be chosen in the division.

(5) The electoral divisions of a State or Territory shall be determined at such times 
as are necessary to ensure that the number of electors in each division is in accordance with 
the preceding provisions of this section, except that the number of electors in a particular 
division may depart to an extent not greater than one-tenth more or one-tenth less from the 
number otherwise applicable.

(6) Where electoral divisions of a State or Territory are not constituted in 
accordance with the preceding provisions of this section, the State or Territory shall be one 
electorate.

30. (I) Subject to this Constitution, the qualification of electors of members of the 
House of Representatives shall be, in each State or Territory, that which is prescribed by the 
Parliament.

(2) In the choosing of members each elector shall vote only once.
(3) Laws made by the Parliament for the purposes of this section shall be such that 

each Australian citizen who:
(a) complies with any reasonable conditions prescribed by those laws as to 

residence in Australia or in a part of Australia or in a Territory and as to 
enrolment; and

(b) has attained the age of eighteen years,

is entitled to vote, subject to any disqualification prescribed by those laws as to persons 
who —

(c) are incapable of understanding the nature and significance of enrolment and 
voting by reason of unsoundness of mind; or

(d) are undergoing imprisonment for an offence.

30A. (1) In section twenty-nine A or thirty of this Constitution, ‘elector’ means a 
person whose name is on the roll of electors for a division and who is qualified to vote at an 
election of members of the House of Representatives in the State or Territory concerned.

(2) In section twenty-nine A of this Constitution or in sub-section(l) of this section, 
a reference to a Territory includes, in relation to a division formed as mentioned in sub
section (3) of section twenty-nine of this Constitution, a reference to the Territories, parts of a 
Territory or a Territory and part of another Territory, as the case requires.

31. The Parliament may make laws, subject to this Constitution, with respect to the 
election of members of the House of Representatives but so that the method of choosing 
members shall be the same for all the States and for the Territories that are entitled to be 
represented in the House of Representatives.
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31 A. (1) Subject to sub-sections (3) and (4), a Territory is entitled to be represented 
in the House of Representatives when the number of people of the Territory is in excess of 
fifty thousand, as shown by the latest statistics of the Commonwealth.

(2) Where a Territory is entitled to be represented in the House of Representatives, 
the number of members to be chosen at each general election shall be the same as the number 
that would be applicable under section twenty-four of this Constitution if the Territory were a 
State other than an Original State.

(3) The Australian Capital Territory and the Jervis Bay Territory shall be treated 
as one Territory for the purposes of this section and together are entitled to be represented in 
the House of Representatives by at least two members.

(4) The Northern Territory of Australia is entitled to be represented in the House 
of Representatives by at least one member.

3IB. A change in the number of senators or members of the House of 
Representatives by which a State or Territory is entitled to be represented has effect from the 
next general election of members of the House of Representatives the writs for which are 
issued more than twelve months after that change.

32. The Governor-General in Council may cause writs to be issued for general 
elections of members of the House of Representatives.

After the first general election, the writs shall be issued within ten days from the expiry of 
a House of Representatives or from the proclamation of a dissolution thereof.

33. Whenever a vacancy happens in the House of Representatives, the Speaker 
shall issue his writ for the election of a new member, or if there is no Speaker or if he is 
absent from the Commonwealth the Governor-General in Council may issue the writ.

34. (1) A person who —
(a) is an Australian citizen;
(b) is of the age of eighteen years or such lower age as is prescribed by the 

Parliament;
(c) is not of unsound mind; and
(d) is not disqualified by or is not in contravention of any laws made by the 

Parliament under this section

is qualified to be a member of the House of Representatives.
(2) Subject to this Constitution the Parliament may for the purpose of determining 

the qualifications of a person to be a member of the House of Representatives make laws with 
respect to —

(a) the procedures for determining whether a person is of unsound mind;
(b) requiring a person to comply with reasonable conditions as to residence in 

Australia;
(c) disqualifying a person whilst he is undergoing imprisonment for an offence 

against a law of the Commonwealth or a State or Territory of the 
Commonwealth.

35. The House of Representatives shall, before proceeding to the despatch of 
any other business, choose a member to be the Speaker of the House, and as often as the 
office of Speaker becomes vacant the House shall again choose a member to be the 
Speaker.
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The Speaker shall cease to hold his office if he ceases to be a member. He may be 
removed from office by a vote of the House, or he may resign his office or his seat by 
writing addressed to the Governor-General.

36. Before or during any absence of the Speaker, the House of Representatives 
may choose a member to perform his duties in his absence.

37. A member may be writing addressed to the Speaker, or to the Governor- 
General if there is no Speaker or if the Speaker is absent from the Commonwealth, resign 
his place, which thereupon shall become vacant.

38. The place of a member shall become vacant if for two consecutive months of 
any session of the Parliament he, without the permission of the House, fails to attend the 
House.

39. Until the Parliament otherwise provides, the presence of a least one-third of 
the whole number of the members of the House of Representatives shall be necessary to 
constitute a meeting of the House for the exercise of its powers.

40. Questions arising in the House of Representatives shall be determined by a 
majority of votes other than that of the Speaker. The Speaker shall not vote unless the 
numbers are equal, and then he shall have a casting vote.

PART IV - BOTH HOUSES OF THE PARLIAMENT
********

42. Every senator and every member of the House of Representatives shall 
before taking his seat make and subscribe before the Governor-General, or some person 
authorised by him, an oath or affirmation of allegiance in the form set forth in the 
schedule to this Constitution.

43. A member of either House of the Parliament shall be incapable of being 
chosen or of sitting as a member of the other House.

44. Any person who has been convicted under a law of the Commonwealth of 
treason, and no.t subsequently pardoned, shall be incapable of being chosen or of sitting as a 
senator or a member of the House of Representatives.

45. Any person who —
(a) holds a judicial office under the Crown in right of the Commonwealth or a 

State or Territory of the Commonwealth;
(b) is an officer of or is employed in the public service of the Commonwealth or is a 

full-time officer or member of the Defence Force of the Commonwealth;
(c) is a public authority or is a member of a public authority;
(d) is a member of the Parliament of a State or of the legislature of a Territory of 

the Commonwealth;
(e) is an officer of or is employed in the public service of a State or Territory of the 

Commonwealth; or
(f) is an officer of or is employed by a public authority which has been declared by 

the Parliament to be a prescribed authority for the purposes of this paragraph
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ceases to be so employed or to hold that office on the day immediately preceding the day 
before he becomes entitled to an allowance as a senator or member of the House of 
Representatives.

46. (1) If a senator or member of the House of Representatives becomes —
(a) subject to the disability mentioned in section forty-four;
(b) the holder of a judicial office under the Crown in right of the Commonwealth or 

a State or Territory of the Commonwealth;
(c) an officer of or employed in the public service of the Commonwealth or a full

time officer or member of the Defence Force of the Commonwealth;
(d) a public authority or a member of a public authority;
(e) a member of the Parliament of a State or of the legislature of a Territory of the 

Commonwealth;
(f) an officer of or employed in the public service of a State or Territory of the 

Commonwealth; or
(g) an officer of or employed by a public authority which has been declared by the 

Parliament to be a prescribed authority for the purpose of this paragraph —

he shall be incapable of sitting as a senator or member of the House of Representatives and 
his or her seat shall thereupon become vacant.

(2) Nothing in this or the last preceding section applies to a person who holds an 
office which is a public authority or who is a member of or who is employed by a public 
authority —

(a) to which he has been appointed by or with the consent or approval of the 
Parliament and in respect of which he or she receives no remuneration (other 
than the reimbursement of reasonable expenses); or

(b) which the Parliament has declared is not a public authority to which this or the 
last preceding section applies.

(3) In this and the last preceding section “public authority” means
(a) any authority, body or office, other than a judicial office, constituted for public 

purposes by —
(i.) legislation of the Commonwealth, a State or a Territory; or
(ii.) an act of the executive government of the Commonwealth, a State or a

Territory ; or
(b) any corporation in which the Commonwealth, a State or a Territory has a 

controlling interest.
(4) Section forty-five (b) and sub-section (l)(c) do not apply to any person by reason 

only of that person holding office as a Queen's Minister of State or Assistant Minister of 
State for the Commonwealth.

47. (I) Subject to this Constitution, the Parliament may make laws with respect to

(a) the interests, direct and indirect, pecuniary or otherwise, the holding of which 
by a person shall render him or her incapable of being chosen or of sitting as a 
senator or a member of the House of Representatives;

(b) corrupt practices or improper influence by or in relation to a senator or member 
of the House of Representatives, including rendering a person convicted of an 
offence relating to corrupt practices or improper influence incapable of being 
chosen or sitting as a senator or a member of the House of Representatives.
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(2) A law under sub-section (1) may extend only to interests which might constitute 
a material risk of conflict between the public duty and the private interests of a person.

(3) Subject to any law made under sub-section (1) any person who has any direct 
or indirect pecuniary interest in any agreement with the public service of the Commonwealth 
otherwise than as a member and in common with the other members of an incorporated 
company consisting of more than twenty-five persons shall be incapable of being chosen or of 
sitting as a senator or a member of the House of Representatives.

47A. (1) Any person declared by this Constitution to be incapable of sitting as a 
senator or as a member of the House of Representatives shall for every day on which he so 
sits be liable to such penalties as are prescribed by the Parliament.

(2) Any such penalty shall be imposed by the House in which the contravention 
took place.

(3) A House may give such directions and authorise the issue of such warrants as 
are necessary or convenient for the enforcement of any penalty prescribed by the Parliament.

(4) A pecuniary penalty prescribed by the Parliament is a debt due to the 
Commonwealth and may be recovered on behalf of the Commonwealth in a court of 
competent jurisdiction by any person appointed by the Senate or the House of 
Representatives for that purpose.

47B. (1) Subject to sub-section (2) and (3) any question respecting the qualifications
of a senator or of a member of the House of Representatives, or respecting a vacancy in either 
House of the Parliament, and until the Parliament otherwise provides, any question of a 
disputed election to either House shall be determined by the House in which the question 
arises.

(2) Any elector in the electorate of the person whose qualification or whose 
membership is in question may apply to the High Court for a declaration, but for no other 
remedy, as to the person’s qualification or membership.

(3) A declaration of the High Court shall have full force and effect notwithstanding 
any determination of a House under sub-section (1).

48. Each senator and each member of the House of Representatives shall receive 
such remuneration as the Parliament may fix.

49. The powers, privileges and immunities of the Senate and of the House of 
Representatives, and of the members and committees of each House —

(a) are such as are declared by the Parliament; and
(b) subject to such a declaration, are the powers, privileges and immunities that 

those Houses, members and Committees respectively possessed immediately 
before the commencement of the Constitution Alteration (Parliamentary 
Privileges) 1988. ”.

50. Each House of the Parliament may make rules and orders with respect to —
(i.) The mode in which its powers, privileges, and immunities may be exercised

and upheld:
(ii.) The order and conduct of its business and proceedings either separately or 

jointly with the other House.

PART V - POWERS OF THE PARLIAMENT

51. The Parliament shall, subject to this Constitution, have power to make laws 
for the peace, order, and good government of the Commonwealth with respect to
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(i.) Trade and commerce ** *:

[If our recommendation in relation to section 51(i.) (which now reads ‘Trade and 
commerce with other countries, and among the States:’) is not accepted we recommend that 
the following provision be inserted in section 51:

(iA.) Civil aviation, navigation and shipping:]
(ii.) Taxation; but so as not to discriminate between States or parts of States 

unless the Inter-State Commission has adjudged that the discrimination is in 
the national interest:

(iii.) Bounties on the production or export of goods, but so that such bounties 
shall be uniform throughout the Commonwealth unless the Inter-State 
Commission has adjudged that the particular bounty is in the national interest:

(iv.) Borrowing money on the public credit of the Commonwealth:
(v.) Postal, telegraphs, telephonic, and other like services and means of 

communication:
(vA.) Defamation otherwise than in the course of the proceedings of the 

Parliament of a State or of a court of a State:
(vi.) The naval and military defence of the Commonwealth and of the several 

States, and the control for the forces to execute and maintain the laws of the 
Commonwealth:

(viA.) Nuclear material, nuclear energy and ionising radiation:
(vii.) Lighthouses, lightships, beacons and buoys:
(viiA.) Admiralty and maritime matters:
(viii.) Astronomical and meteorological observations:
(ix.) Quarantine:
(x.) Fisheries in Australian waters beyond territorial limits:
(xi.) Census and statistics:
(xii.) Currency, coinage, and legal tender:
(xiii.) Banking, other than State banking; also State banking extending beyond the 

limits of the State concerned, the incorporation of banks, and the issue of 
paper money:

(xiv.) Insurance, other than State insurance; also State insurance extending 
beyond the limits of the State concerned:

(xv.) Weights and measures:

[If our recommendation in relation to section 51(i.) is not accepted we recommend that 
the following provision be inserted in section 51:

(xvA.) The labelling and packaging of, and standards for, goods for sale or hire :] 
(xvi.) Bills of exchange and promissory notes:
(xvii.) Bankruptcy and insolvency:
(xviii.) Copyrights, patents of inventions and designs, trade marks and other like 

protection for the products of intellectual activity in industry, science, literature 
and the arts:

(xix.) Nationality, citizenship, naturalization, and aliens:
(xx.) Foreign corporations, and trading or financial corporations formed within 

the limits of the Commonwealth:
(xxA.) The incorporation, organisation and administration of corporations:
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(xxB.) Financial, investment and other like markets and services:
(xxi.) Marriage:
(xxii.) Divorce and matrimonial causes:
(xxiiA.) Property and financial rights between persons who are or were living together 

as if they were husband and wife:
(xxiiB.) Adoption, legitimacy and the determination of parentage:
(xxiiC.) Custody and guardianship of children, and parental rights, but not so as to 

affect State protection of children :
(xxiiD.) Maintenance of children :
(xxiii.) Invalid and old-age pensions:
(xxiiiA.) The provision of maternity allowances, widows’ pensions, child 

endowment, unemployment, pharmaceutical, sickness and hospital benefits, 
medical and dental services (but not so as to authorize any form of civil 
conscription), benefits to students and family allowances and any other 
forms of social welfare :

(xxiiiB.) Accident compensation and rehabilitation:
(xxiv.) The service and execution of the process of the States and Territories, including 

the process, judgments and orders of the courts and tribunals of the States and 
Territories:

(xxv.) The recognition throughout the Commonwealth of the laws, the public Acts 
and records, and the judicial proceedings of the States and the Territories:

(xxvA.) Principles of choice of law:
(xxv'i.) Aborigines and Torres Strait Islanders:
(xxvii.) Immigration and emigration:
(xxviii.) The influx of criminals:
(xxix.) External affairs:
(xxx.) The relations of the Commonwealth with the islands of the Pacific:
(xxxi.) The acquisition of property on just terms from any State or person for any 

purpose in respect of which the Parliament has power to make laws:
(xxxii.) The control of railways with respect to transport for the naval and military 

purposes of the Commonwealth:
(xxxiii.) The acquisition, with the consent of a State, of any railways of the State on 

terms arranged between the Commonwealth and the State:
(xxxiv.) Railway construction and extension in any State with the consent of that 

State:
(xxxv.) Industrial relations:
(xxxvA.) Places acquired by the Commonwealth for public purposes:
(xxxvi.) Matters in respect of which this Constitution makes provision until the 

Parliament otherwise provides:
(xxxvii.) Matters referred to the Parliament of the Commonwealth by the 

Parliament or Parliaments of any State or States, but so that the law shall 
extend only to States by whose Parliaments the matter is referred, or which 
afterwards adopt the law:
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(xxxviii.) The exercise within the Commonwealth, at the request or with the 
concurrence of the Parliaments of all the States directly concerned, of any 
power which can at the establishment of this Constitution be exercised only 
by the Parliament of the United Kingdom * * *:

(xxxviii A.) Succession to the Throne, and regency, in the sovereignty of Australia:
(xxxix.) Matters incidental to the execution of any power vested by this 

Constitution in the Parliament or in either House thereof, or in the 
Government of the Commonwealth, or in the Federal Judicature, or in any 
department or officer of the Commonwealth.

52. The Parliament shall, subject to this Constitution, have exclusive power to 
make laws for the peace, order, and good government of the Commonwealth with respect 
to —

(i.) The seat of government of the Commonwealth * * *:
********

(iii.) Other matters declared by this Constitution to be within the exclusive power 
of the Parliament.

53. (1) A proposed law imposing taxation or appropriating revenue or moneys may 
not originate in the Senate.

(2) The Senate may not amend a proposed law so as to increase a proposed charge 
or burden on the people.

(3) Except as provided by this section and by section fifty-four of this Constitution, 
the Senate has equal power with the House of Representatives with respect to all proposed 
laws.

54. (1) This section applies to a proposed law that:
(a) imposes taxation or deals only with the imposition, assessment or collection of 

taxation; or
(b) appropriates revenue or moneys:

(i.) for the ordinary annual services of the Government ;
(ii.) for the construction of public works or buildings;
(iii.) for the acquisition of land; or
(iv.) for the acquisition of plant or equipment,
or for two or more of those purposes.

(2) Subject to sub-section (3), the Senate may not amend a proposed law to which 
this section applies.

(3) The Senate may amend a proposed law as mentioned in paragraph (l)(b) in so 
far as it appropriates revenue or moneys for a new purpose, that is to say, for a purpose:

(a) in respect of which revenue or moneys were not appropriated for expenditure in 
the previous financial year; or

(b) the accomplishment of which is not specifically authorised by law or is 
dependent upon the enactment of a proposed law.

(4) The Senate may, at any stage, return to the House of Representatives a 
proposed law that may not be amended by the Senate requesting, by message, the omission 
or amendment of any item or provision. The House of Representatives may, if it thinks fit, 
make any omission or amendment so requested, with or without modifications.
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(5) If a proposed law to which this section applies becomes law, a provision in it 
that deals with a matter other than one mentioned in sub-section (1) is of no effect.

54A. A proposed law shall not be taken to be one to which section fifty-three or fifty- 
four of this Constitution applies by reason only that it contains provisions for:

(a) the imposition or appropriation of fines or other pecuniary penalties; or
(b) the demand, payment or appropriation offees for licences or for services under 

the proposed law.

55. * * * Laws imposing taxation, except laws imposing duties of customs or of 
excise, shall deal with one subject of taxation only; but laws imposing duties of customs 
shall deal with duties of customs only, and laws imposing duties of excise shall deal with 
duties of excise only.

56. A vote, resolution, or proposed law for the appropriation of revenue or 
moneys shall not be passed unless the purpose of the appropriation has in the same 
session been recommended by message of the Governor-General in Council to the House in 
which the proposal originated.

57. (1) This section applies only:
(a) where a period of three years has not elapsed since the first meeting of the 

House of Representatives after a general election; and
(b) to a proposed law that may not be amended by the Senate.
(2) If the House of Representatives passes a proposed law to which this section 

applies and:
(a) the Senate has rejected it; or
(b) within thirty days after the transmission of the proposed law to the Senate, the 

Senate has not passed it.

the proposed law shall be taken to have been passed by both Houses of the Parliament and 
shall be presented to the Governor-General for the Queen’s assent.

(3) Paragraph (2) (b) does not apply if within the period of thirty days mentioned 
in that paragraph, the House of Representatives is dissolved or the Parliament is prorogued.

(4) Section fifty-eight of this Constitution does not apply to a proposed law 
presented to the Governor-General under sub-section (2) unless there is endorsed on it a 
statement signed by the Speaker of the House of Representatives that the proposed law is one 
to which this section applies and that the provisions of sub-section (2) have been complied 
with in relation to it.

57A.
(a)

(b)
(2)

applies and:
(a)
(b)

(1) This section applies only:
where a period of three years has elapsed since the first meeting of the House of 
Representatives after a general election; and
to a proposed law that may not be amended by the Senate.
If the House of Representatives passes a proposed law to which this section

the Senate has rejected it; or
within thirty days after the transmission of the proposed law to the Senate, the 
Senate has not passed it,

the Governor-General in Council may dissolve the Senate and the House of Representatives 
simultaneously.

1071



(3) Paragraph (2)(b) does not apply if, within the period of thirty days mentioned in 
that paragraph, the House of Representatives is dissolved or the Parliament is prorogued.

57B. (1) This section applies only to a proposed law that may be amended by the 
Senate.

(2) If the House of Representatives passes such a proposed law and the Senate 
rejects it and if after an interval of ninety days from the rejection of the proposed law, the 
House of Representatives, in the same or the next session, again passes the proposed law, 
with or without any amendments that have been made, suggested or agreed to by the Senate, 
and the Senate again rejects the proposed law, with or without any amendments to which the 
House of Representatives has not agreed, the Governor-General in Council may dissolve the 
Senate and the House of Representatives simultaneously, provided that a period of at least 
three years has elapsed since the first meeting of the House of Representatives after the last 
general election.

(3) If, at the expiration of sixty days after the transmission to the Senate of a 
proposed law to which this section applies, the Senate has not passed the proposed law as 
transmitted to it or has passed it with amendments to which the House of Representatives has 
not agreed, the Senate shall be taken to have rejected it.

(4) If after the dissolution, the House of Representatives again passes the 
proposed law, with or without any amendments that have been made, suggested or agreed to 
by the Senate, and the Senate again rejects the proposed law, with or without any 
amendments to which the House of Representatives has not agreed, the Governor-General in 
Council may convene a joint meeting of the members of the Senate and of the House of 
R epresen ta ti ves.

(5) The members present at the joint sitting may deliberate and vote on the 
proposed law and upon any amendments that have been made in the proposed law by the 
Senate and not agreed to by the House of Representatives. Such an amendment that is 
affirmed by a special majority shall be taken to have been agreed to.

(6) If the proposed law, with any amendments so agreed to, is affirmed by a special 
majority, it shall be taken to have been duly passed by both Houses of the Parliament and 
shall be presented to the Governor-General for the Queen’s assent.

(7) For the purposes of sub-sections (5) and (6), a special majority is —
(a) an absolute majority of the total number of the members of the Senate and of 

the House of Representatives; and
(b) with respect to each of at least one-half of the States — a majority consisting of 

at least one-half of the total number of senators and of the members of the 
House of Representatives chosen for or in that State.

(8) Section fifty-eight of this Constitution does not apply to a proposed law 
presented to the Governor-General under sub-section (6) unless there is endorsed on it a 
statement signed by the Speaker of the House of Representatives that it is one to which this 
section applies and that the provisions of sub-sections (2) to (7) (inclusive) have been complied 
with in relation to it.

(9) For the purposes of this section, a proposed law again passed by the House of 
Representatives as mentioned in sub-sections (2) and (4) shall be taken to be the same 
proposed law as the former proposed law transmitted to the Senate for its concurrence if it is 
identical with the former proposed law or contains only such alterations as:

(a) are necessary by reason of the time that has elapsed since the introduction of 
the former proposed law in the House of Representatives; or

(b) represent amendments of the former proposed law made by the Senate.
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58. (1) Subject to sub-section (2), when a proposed law passed by both Houses of
the Parliament is presented to the Governor-General for the Queen’s assent, the Governor- 
General shall, on being so advised by the federal Executive Council, assent to it in the 
Queen’s name.

(2) The Governor-General in Council may return to the house in which it 
originated a proposed law so presented to him and may transmit with it any amendment that 
the Governor-General in Council recommends and the Houses may deal with the 
recommendation.

********

********

CHAPTER II.

THE EXECUTIVE GOVERNMENT.

61. The executive power of the Commonwealth is vested in the Queen and is 
exerciseable by the Governor-General as the Queen’s representative, and extends to the 
execution and maintenance of this Constitution, and of the laws of the Commonwealth.

62. (1) The Governor-General shall appoint a person, to be known as the Prime 
Minister, to be the Head of the Government of the Commonwealth.

(2) The Prime Minister shall not hold office for a longer period than ninety days 
unless he is or becomes a member of the House of Representatives.

(3) The Prime Minister shall hold office, subject to this Constitution, until he 
resigns or, following a resolution passed by the House of Representatives that the 
Government does not have the confidence of the House, the Governor-General terminates his 
appointment on that ground.

63. (1) The Governor-General may, with the advice of the Prime Minister, appoint 
Ministers and Assistant Ministers.

(2) No Minister or Assistant Minister shall hold office for a longer period than 
ninety days unless he is or becomes a senator or a member of the House of Representatives.

(3) The Governor-General may, with the advice of the Prime Minister, terminate 
the appointment of a Minister or an Assistant Minister.

64. (1) The Prime Minister, Ministers and Assistant Ministers appointed under 
section sixty-two or section sixty-three of this Constitution shall be the Queen’s Ministers of 
State for the Commonwealth.

(2) The number of Ministers and Assistant Ministers shall not exceed the number 
prescribed by the Parliament.

65. (1) There shall be a Federal Executive Council to advise the Governor-General 
in the government of the Commonwealth.

(2) The Councillors shall be the Queen’s Ministers of State for the time being, who 
shall each make the oath or affirmation prescribed by the Parliament.

(3) The Governor-General may convene meetings of the Federal Executive 
Council.

(4) The provisions of this Constitution referring to the Governor-General in 
Council shall be construed as referring to the Governor-General acting with the advice of the 
Federal Executive Council.
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65 A. (1) The Governor-General in Council may establish departments of State of 
the Commonwealth.

(2) The Governor-General may, with the advice of the Prime Minister, appoint any 
of the Queen’s Ministers of State to administer each of those departments.

66. There shall be payable to the Queen, out of the Consolidated Revenue Fund of 
the Commonwealth, for the remuneration of the Ministers of State, an annual sum the 
amount of which shall be as fixed by the Parliament.

67. Until the Parliament otherwise provides, the appointment and removal of 
all other officers of the Executive Government of the Commonwealth shall be vested in 
the Governor-General in Council, unless the appointment is delegated by the Governor- 
General in Council or by a law of the Commonwealth to some other authority.

68. The command in chief of the naval and military forces of the 
Commonwealth is vested in the Governor-General as the Queen’s representative, acting 
with the advice of the Federal Executive Council.

********

70. In respect of matters which, under this Constitution, pass to the Executive 
Government of the Commonwealth, all powers and functions which at the establishment 
of the Commonwealth are vested in the Governor of a Colony, or in the Governor of a 
Colony with the advice of his Executive Council, or in any authority of a Colony, shall 
vest in the Governor-General, or in the Governor-General in Council, or in the authority 
exercising similar powers under the Commonwealth, as the case requires.

CHAPTER III.

THE JUDICATURE.
•

71. The judicial power of the Commonwealth shall be vested in a Federal 
Supreme Court, to be called the High Court of Australia, and in such other federal courts 
as the Parliament creates, and in such other courts as it invests with federal jurisdiction. 
The High Court shall consist of a Chief Justice, and so many other Justices, not less than 
two, as the Parliament prescribes.

72. The Justices of the High Court and of the other courts created by the 
Parliament —

(i.) Shall be appointed by the Governor-General in Council:

(ii.) Shall not be removed except by the Governor-General in Council, on an 
address from both Houses of the Parliament in the same session, praying for 
such removal on the ground of proved misbehaviour or incapacity:

(iii.) Shall receive such remuneration as the Parliament may fix; but the 
remuneration shall not be diminished during their continuance in office.

The appointment of a Justice of the High Court shall be for a term expiring upon 
his attaining the age of seventy years, and a person shall not be appointed as a Justice of 
the High Court if he has attained that age.
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The appointment of a Justice of a court created by the Parliament shall be for a 
term expiring upon his attaining the age that is, at the time of his appointment, the 
maximum age for Justices of that court and a person shall not be appointed as a Justice of 
such a court if he has attained the age that is for the time being the maximum age for 
Justices of that court.

Subject to this section, the maximum age for Justices of any court created by the 
Parliament is seventy years.

The Parliament may make a law fixing an age that is less than seventy years as the 
maximum age for Justices of a court created by the Parliament and may at any time repeal 
or amend such a law, but any such repeal or amendment does not affect the term of office 
of a Justice under an appointment made before the repeal or amendment.

A Justice of the High Court or of a court created by the Parliament may resign his 
office by writing under his hand delivered to the Governor-General.

Nothing in the provisions added to this section by the Constitution Alteration 
(Retirement of Judges) 1977 affects the continuance of a person in office as a Justice of a 
court under an appointment made before the commencement of those provisions.

A reference in this section to the appointment of a Justice of the High Court or of a 
court created by the Parliament shall be read as including a reference to the appointment 
of a person who holds office as a Justice of the High Court or of a court created by the 
Parliament to another office of Justice of the same court having a different status or 
designation.

An address for removal of a Justice shall not be made unless a Judicial Tribunal, 
requested by a Minister of State for the Commonwealth to inquire into an allegation of 
misbehaviour by or of incapacity of the Justice, has reported that the facts found by it could 
amount to misbehaviour or incapacity warranting removal.

The Parliament may make laws providing for the establishment, constitution and 
procedure of a Judicial Tribunal, but each member of the Tribunal must be a Justice of a 
superior federal court other than the High Court or a judge of the Supreme Court of a State 
or Territory.

The address of each House of the Parliament must be based on facts found by the 
Tribunal and be made no later than the end of the next session after the report of the Judical 
Tribunal.

72A. (1) Federal magistrates:
(i.) shall be appointed by the Governor-General in Council for a term ending upon 

the magistrate attaining the age fixed by the Parliament as the retiring age for 
federal magistrates (not being more than seventy years):

(ii.) shall not be removed except by the Governor-General in Council, on a report 
from a superior federal court that the facts found by it could amount to 
misbehaviour or incapacity warranting removal:

(iii.) shall receive such remuneration as the Parliament may fix; but the 
remuneration shall not be diminished during their continuance in office.

(2) The Parliament may make laws prescribing additional conditions for the 
removal of federal magistrates.

1075



72 B. (1) A judge of the Supreme Court, or of another superior court, of a State shall 
not be removed except on an address of each House of the Parliament of the State praying 
for such removal on the ground of proved misbehaviour or incapacity.

(2) A judge of the Supreme Court, or of another superior court, of a Territory shall 
not be removed except on an address of both Houses of the Parliament or each House of the 
legislature of the Territory, if it is so empowered, praying for such removal on the ground of 
proved misbehaviour or incapacity.

(3) Such an address shall not be made unless a Judicial Tribunal, requested by a 
Minister of the State or a Minister having responsibility in relation to the Territory to inquire 
into an allegation of misbehaviour by or of incapacity of the judge, has reported that the facts 
found by it could amount to misbehaviour or incapacity warranting removal.

(4) The Parliament of the Commonwealth may make laws providing for the 
establishment, constitution and procedure of a Judicial Tribunal for the purposes of this 
section, but if the Parliament has not established such a Tribunal, the Parliament of the 
State, or a legislature for the Territory that has been so empowered by a law oif the 
Commonwealth, may make laws providing for the establishment, constitution and procedure 
of a Judicial Tribunal for that State or Territory. In either case, each member of the Tribunal 
must be a Justice of a superior federal court other than the High Court or a judge of the 
Supreme Court of a State or Territory.

(5) The address of each House of the Parliament of the State or of the legislature 
of the Territory must be based on facts found by the Tribunal and be made no later than the 
end of the next session of that Parliament or legislature after the report of the Judicial 
Tribunal.

(6) A judge or other member of a court, other than a superior court, of a State, or 
a magistrate of the State, shall not be removed except by the Governor of the State on a 
report from a superior court of the State that the facts found by it could amount to 
misbehaviour or incapacity warranting removal.

(7) A judge or other member of a court, other than a superior court, of a Territory, 
or a magistrate of a Territory, shall not be removed except by the Administrator of the 
Territory or, if there is no Administrator, the Governor-General in Council, on a report from 
a superior court of the Territory that the facts found by it could amount to misbehaviour or 
incapacity warranting removal.

(8) The Parliament of a State may make laws prescribing additional conditions for 
the removal ofjudges and other members of the courts other than superior courts of the State, 
and magistrates of the State.

(9) The Parliament of the Commonwealth or a legislature of a Territory that is so 
empowered by a law of the Commonwealth may make laws prescribing additional conditions 
for the removal of judges or other members of the courts, other than superior courts, of the 
Territory, and magistrates of the Territory.

73. (1) The High Court shall have jurisdiction, with such exceptions and subject to
such regulations as the Parliament prescribes, to hear and determine appeals from all 
decisions, judgments, decrees, orders and sentences, whether final or interlocutory:

(i.) Of a Justice of the High Court:
(ii.) Of any other federal court or of any court of a State or Territory:
(iii.) Of the Inter-State Commission, but as to questions of law only.
(2) The judgment of the High Court in all such cases shall be final and conclusive 

and shall not be subject to appeal, by prerogative or otherwise.

1076



(3) A law made by the Parliament shall not prevent or restrict the High Court from 
granting special leave to appeal from a decision, judgment, decree, order or sentence, whether 
final or interlocutory, of a Justice of the High Court or of another federal court or of a court 
of a State or Territory.

********

75. (1) The High Court shall have original jurisdiction in all matters:
(i.) Arising under this Constitution or involving its interpretation:
(ii.) Between any two or more of the Commonwealth, the States and the Territories:
(iii.) In which the Commonwealth, or a person suing or being sued on behalf of the 

Commonwealth, is a party:
(iv.) Affecting ambassadors, high commissioners, consuls or other representatives of 

other countries:
(v.) In which there is sought an order, including a declaratory order, for ensuring 

that the powers or duties of an officer of the Commonwealth, other than a 
Justice of a superior court, are exercised or performed in accordance with law.

(2) The jurisdiction conferred by paragraphs (iii.), (iv.) and (v.) of sub-section (1) of 
this section may be limited or excluded by a law made by the Parliament, but only to the 
extent that the jurisdiction has been conferred on some other federal court, the jurisdiction of 
which is not limited as to locality, or on a court of each of the States and Territories.

75A. The High Court shall also have the following original jurisdiction:
(a) on application by the Governor-General in Council — to make a declaratory 

order in respect of any question of law as to the manner and form of enacting a 
proposed law of the Commonwealth, or a proposed law to alter this 
Constitution;

(b) on application by the Governor of a State, acting with the advice of the 
Executive Council of the State — to make a declaratory order in respect of any 
question of law as to the manner and form of enacting a proposed law of the 
State; and

(c) on application by the Administrator of a Territory — to make a declaratory 
order in respect of any question of law as to the manner and form of enacting a 
proposed law of the Territory.

76. The Parliament may make laws conferring original jurisdiction on the High 
Court in any matter:

(i.) A rising under or involving the interpretation of a treaty :
(ii.) Arising under or involving the interpretation of a law made by the Parliament

or of a law (including the common law) in force in a Territory:
(iii.) Relating to the same subject-matter claimed under the laws of different States 

or Territories:
(iv.) Of Admiralty and maritime jurisdiction.

76A. The power of the Parliament to authorise the High Court to remit a matter to 
some other court extends to matters in respect of which original jurisdiction is vested in the 
High Court by this Constitution.

77. With respect to any of the matter mentioned in the last two sections the 
Parliament may make laws —

(i.) Defining the jurisdiction of any federal court other than the High Court:
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(ii.) Defining the extent to which the jurisdiction of any federal court shall be 
exclusive of that which belongs to or is invested in the courts of the States or 
Territories:

(iii.) Investing any court of a State or Territory with federal jurisdiction.

77A. The Parliament of a State or the legislature of a Territory may, with the 
consent of the Parliament of the Commonwealth, make laws conferring jurisdiction on a 
federal court in respect of matters arising under the law of that State or Territory, including 
the common law in force in that State or Territory.

77B. Subject to section eighty of this Constitution, in any matter that arises under 
this Constitution, or involves its interpretation, and relates to trade and commerce, a court 
may refer a question of fact to the Inter-State Commission for inquiry and report.

78. The Parliament may make laws conferring rights to proceed against the 
Commonwealth or a State in respect of the matters mentioned in sections seventy-jive and 
seventy-six of this Constitution.

79. The federal jurisdiction of any court may be exercised by such number of 
judges as the Parliament prescribes.

80. (1) The trial of a person for an offence, where the accused is liable to capital 
punishment, corporal punishment or imprisonment for more than two years, shall be by jury 
except in the case of a trial for contempt of court or a trial of a member of the naval and 
military forces of the Commonwealth before a court-martial under a law relating to the 
control of the naval and military forces of the Commonwealth.

(2) The trial by jury of any offence against a law of the Commonwealth that:
(a) was not committed in a State or Territory;
(b) was committed in two or more of the States and Territories; or
(c) was committed at a place or places unknown,

shall be held at such place or places as the Parliament prescribes. The trial by jury of other 
offences against a law of the Commonwealth shall be held in the State or Territory where the 
offence was committed. In either case, the Court may, on application by the accused or the 
prosecution, transfer the trial to a court of competent jurisdiction in another State or 
Territory.

(3) Laws:
(a) permitting waiver by the accused of trial by jury ;
(b) forgiving effect to sub-sections (1) and (2) and (3) of this section, including laws 

for regulating the size and composition of the jury, and for majority verdicts,

may be made:
(c) in respect of offences against a law of the Commonwealth or of a Territory — by 

the Parliament of the Commonwealth;
(d) in respect of offences against a law of a State — by the Parliament of the State;
(e) subject to any law made as mentioned in paragraph (c) of this sub-section, in 

respect of offences against a law in force in a Territory — by a legislature for the 
Territory that has power to make laws with respect to trial by jury.
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CHAPTER IV.

FINANCE AND TRADE

81. All revenues or moneys raised or received by the Executive Government of 
the Commonwealth shall form one Consolidated Revenue Fund, to be appropriated for 
any purpose the Parliament thinks fit in the manner and subject to the charges and 
liabilities imposed by this Constitution.

82. The costs, charges, and expenses incident to the collection, management, 
and receipt of the Consolidated Revenue Fund shall form the first charge thereon; and the 
revenue of the Commonwealth shall in the first instance be applied to the payment of the 
expenditure of the Commonwealth.

83. No money shall be drawn from the Treasury of the Commonwealth except 
under appropriation made by law. * * *

********

********

********

********

88. Uniform duties of custom shall be imposed within two years after the 
establishment of the Commonwealth.

********

90. On the imposition of uniform duties of customs the power of the Parliament 
to impose duties of customs, * * * and to grant bounties on the production or export of 
goods, shall become exclusive. * * *

91. Nothing in this Constitution prohibits a State from granting any aid to or
bounty on mining for gold, silver, or other metals, nor from granting, with the consent of
both Houses of the Parliament of the Commonwealth expressed by resolution, any aid to 
or bounty on the production or export of goods.

[If our recommendation to delete the words ‘and of excise’ from section 90 (which now 
refers to ‘the power of the Parliament to impose duties of customs and of excise j is not 
accepted we recommend that section 91 be omitted and replaced by the following provision:

91. Nothing in this Constitution prohibits a State from:
(a) granting any aid to or bounty on mining for gold, silver, or other metals;
(b) granting, with the consent of both Houses of the Parliament of the

Commonwealth expressed by resolution, any aid to or bounty on the production 
or export of goods ;

(c) imposing, with the consent of both Houses of the Parliament of the
Commonwealth expressed by resolution, any duty of excise.]

92. On the imposition of uniform duties of customs, trade, commerce, and 
intercourse among the States, whether by means of internal carriage or ocean navigation, 
shall be absolutely free. * * *
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********

94. After five years from the imposition of uniform duties of customs, the 
Parliament may provide, on such basis as it deems fair, for the monthly payment to the 
several States of all surplus revenue of the Commonwealth.

********

96. The Parliament may grant financial assistance to any State on such terms 
and conditions as the Parliament thinks fit.

********

98. The power of the Parliament to make laws with respect to trade and 
commerce extends to navigation and shipping, and to railways the property of any State.

99. The Commonwealth shall not, by any law or regulation of trade, commerce, 
or revenue, give preference to one State or any part thereof over another State or any part 
thereof unless the Inter-State Commission has adjudged that the preference is in the 
national interest.

100. The Commonwealth shall not, by any law or regulation of trade or 
commerce, abridge the right of a State or of the residents therein to the reasonable use of 
the waters of rivers for conservation or irrigation.

101. There shall be an Inter-State Commission, with power to make 
adjudications under paragraphs (ii.) and (iii.) of section 51, and under section 99, of this 
Constitution, and with such other powers of adjudication and administration as the 
Parliament deems necessary for the execution and maintenance, within the 
Commonwealth, of the provisions of this Constitution relating to trade and commerce, 
and of all laws made thereunder and of all laws made under section one hundred and 
twenty-two of this Constitution relating to trade and commerce.

[If our recommendation relating to section 51(i.j is not accepted we recommend that section 
101 be omitted and replaced by the following provision:

101. There shall be an Inter-State Commission, with power to make adjudications 
under paragraphs (ii.) and (iii.) of section 51, and under section 99, of this Constitution, and 
with such other powers of adjudication and administration as the Parliament deems 
necessary for the execution and maintenance, within the Commonwealth, of the provisions of 
this Constitution relating to trade and commerce, and of all laws made thereunder and of all 
laws made under section one hundred and twenty-two of this Constitution relating to trade 
and commerce among the Territories or among the Territories and the States.]

102. The Parliament may be any law with respect to trade or commerce forbid, 
as to railways, any preference or discrimination by any State, or by any authority 
constituted under a State, if such preference or discrimination is undue and unreasonable, 
or unjust to any State; due regard being had to the financial responsibilities incurred by 
any State in connexion with the construction and maintenance of its railways. But no 
preference or discrimination shall, within the meaning of this section, be taken to be 
undue and unreasonable, or unjust to any State, unless so adjudged by the Inter-State 
Commission.

1080

103.
(i.)

The members of the Inter-State Commission —
Shall be appointed by the Governor-General in Council:



(ii.) Shall hold office for seven years, but may be removed within that time by the 
Governor-General in Council, on an address from both Houses of the 
Parliament in the same session praying for such removal on the ground of 
proved misbehaviour or incapacity:

(iii.) Shall receive such remuneration as the Parliament may fix; but such 
remuneration shall not be diminished during their continuance in office.

104. Nothing in this Constitution shall render unlawful any rate for the carriage 
of goods upon a railway, the property of a State, if the rate is deemed by the Inter-State 
Commission to be necessary for the development of the territory of the State, and if the 
rate applies equally to goods within the State and to goods passing into the State from 
other States.

105. The Parliament may take over from the States their public debts, or a 
proportion thereof according to the respective numbers of their people as shown by the 
latest statistics of the Commonwealth, and may convert, renew, or consolidate such debts, 
or any part thereof; and the States shall indemnify the Commonwealth in respect of the 
debts taken over, and thereafter the interest payable in respect of the debts shall be 
deducted and retained from the portions of the surplus revenue of the Commonwealth 
payable to the several States, or if such surplus is insufficient, or if there is no surplus, then 
the deficiency or the whole amount shall be paid by the several States.

105A.-(1.) The Commonwealth may make agreements with the States with respect 
to the public debts of the States, including —

(a) the taking over of such debts by the Commonwealth;

(b) the management of such debts;

(c) the payment of interest and the provision and management of sinking funds 
in respect of such debts;

(d) the consolidation, renewal, conversion, and redemption of such debts;

(e) the indemnification of the Commonwealth by the States in respect of debts 
taken over by the Commonwealth; and

(0 the borrowing of money by the States or by the Commonwealth, or by the 
Commonwealth for the States.

(2.) The Parliament may make laws for validating any such agreement made 
before the commencement of this section.

(3.) The Parliament may make laws for the carrying out by the parties thereto of 
any such agreement.

(4.) Any such agreement may be varied or rescinded by the parties thereto.

(5.) Every such agreement and any such variation thereof shall be binding upon 
the Commonwealth and the States parties thereto notwithstanding anything contained in 
this Constitution or the Constitution of the several States or in any law of the Parliament 
of the Commonwealth or of any State.

(6.) The powers conferred by this section shall not be construed as being limited 
in any way by the provisions of section one hundred and five of this Constitution.
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CHAPTER V.

THE STATES AND TERRITORIES

106. The Constitution of each State of the Commonwealth shall, subject to this 
Constitution, continue as at the establishment of the Commonwealth, or as at the 
admission or establishment of the State, as the case may be, until altered in accordance 
with the Constitution of the State.

107. Every power of the Parliament of a Colony which has become or becomes 
a State, shall, unless it is by this Constitution exclusively vested in the Parliament of the 
Commonwealth or withdrawn from the Parliament of the State, continue as at the 
establishment of the Commonwealth, or as at the admission or establishment of the State, 
as the case may be.

107A. (1) Where there are electoral divisions of a State for the purpose of 
choosing members of a House of the Parliament of the State, then, at 
the time when those divisions are determined, but subject to the 
succeeding provisions of this section, the number of electors in each 
division shall be the same.

(2) Sub-sections (3) and (4) apply where, at a general election, two or more 
members are to be chosen at a general election in at least one electoral division of a 
particular House of the Parliament of a particular State.

(3) A quota shall be ascertained by dividing the number of electors for that House 
by the number of members of that House.

(4) The number of electors in a division concerned shall be the number ascertained 
by multiplying the quota by the number of members of that House to be chosen in the 
division.

(5) Where there are electoral divisions of a State, they shall be determined at such 
times as are necessary to ensure that the number of electors in each division is in accordance 
with the preceding provisions of this section, except that the number of electors in a particular 
division may depart to an extent not greater than one-tenth more or one-tenth less from the 
number otherwise applicable.

(6) Where electoral divisions of a State for the purpose of choosing members of a 
House of the Parliament of the State are not constituted in accordance with the preceding 
provisions of this section, the State shall, for the purpose of the election of those members, be 
one electorate and the method of choosing those members shall be, as nearly as practicable, 
the same as the method of choosing senators for the State.

(7) In this section, ‘elector’ means a person whose name is on the roll of electors for 
a division and who is qualified to vote at elections of members of the House concerned.

I07B. (1) Each House of Parliament of a State shall be composed of members
directly chosen by the people of the State.

(2) Subject to this Constitution, the laws of a State with respect to the qualification 
of electors of members of a House of the Parliament of the State shall be such that each 
Australian citizen who:

(a) complies with any reasonable conditions as to residence prescribed by those 
laws as to residence in the State or in a part of the State and as to enrolment; 
and

(b) has attained the age of eighteen years,
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is entitled to vote, subject to any disqualification imposed by those laws as to persons who 
are of the kind mentioned in paragraph (c) or (d) of section thirty of this Constitution.

(3) Notwithstanding sub-section (1), a casual vacancy in the membership of a 
House of the Parliament of a State may be filled as that Parliament provides.

107C. In the choosing of members of a House of the Parliament of a State, each 
elector shall vote once only.

108. Every law in force in a Colony which has become or becomes a State, and 
relating to any matter within the powers of the Parliament of the Commonwealth, shall, 
subject to this Constitution, continue in force in the State; and, until provision is made in 
that behalf by the Parliament of the Commonwealth, the Parliament of the State shall 
have such powers of alteration and of repeal in respect of any such law as the Parliament 
of the Colony had until the Colony became a State.

108A. (1) The Parliament of the Commonwealth may designate any matter within 
its exclusive powers for the purposes of this section.

(2) Subject to this Constitution, the Parliament of a State may make laws with 
respect to a matter so designated and with respect to matters incidental to the execution of 
the power to make such laws.

108B. A reference of a matter by the Parliament of a State under paragraph 
(xxxvii.) of section fifty-one of this Constitution, and a designation of a matter by the 
Parliament of the Commonwealth under section one hundred and eight A of this 
Constitution:

(a) shall be by Act;

(b) may be subject to limitations and conditions;

(c) if limited in duration, may be extended by or under an Act of the Parliament 
that made it; and

(d) may be modified or revoked, but only by express provision in an Act of the 
Parliament that made it.

109. When a law of a State is inconsistent with a law of the Commonwealth, the 
latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid.

110. A reference in this Constitution to the Governor of a State or to the 
Administrator of a Territory includes a reference to a person who is for the time being 
administering the government of the State or Territory, respectively.

110A. After a general election of the more numerous House of the Parliament of a 
State (or, if there is only one House of the Parliament of a particular State, after a general 
election of that House), the Parliament of the State shall be summoned to meet not later than 
seventy-five days after the day fixed for polling at the election.

111. The Parliament of a State may surrender any part of the State to the 
Commonwealth; and upon such surrender, and the acceptance thereof by the 
Commonwealth, such part of the State shall become subject to the exclusive jurisdiction 
of the Commonwealth.
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112. After the uniform duties of customs have been imposed, a State may levy 
on imports or exports, or on goods passing into or out of the State, such charges as may be 
necessary for executing the inspection laws of the State; but the net produce of all charges 
so levied shall be for the use of the Commonwealth; and any such inspection laws may be 
annulled by the Parliament of the Commonwealth.

113. All fermented, distilled, or other intoxicating liquids passing into any State 
or remaining therein for use, consumption, sale, or storage, shall be subject to the laws of 
the State as if such liquids had been produced in the State.

114. A State shall not, without the consent of the Parliament of the 
Commonwealth, raise or maintain any naval or military force, or impose any tax on 
property of any kind belonging to the Commonwealth, nor shall the Commonwealth 
impose any tax on property of any kind belonging to a State.

115. A State shall not coin money, nor make anything but gold and silver coin a 
legal tender in payment of debts.

115A. A law of a State may not provide for the acquisition of property from any 
person except on just terms.

115B. A law made under section one hundred and twenty-two of this Constitution or 
a law of a Territory may not provide for the acquisition ofproperty from any person except on 
just terms.

116. The Commonwealth, a State or a Territory shall not establish any religion, 
impose any religious observance or prohibit the free exercise of any religion, and no religious 
test shall be required as a qualification for any office or public trust under the 
Commonwealth, a State or a Territory.

117. (1) A person who is resident, temporarily resident or domiciled in any State or 
Territory shall not be subject in another State or Territory to any disability or discrimination 
on the ground or substantially on the ground of that residence, temporary residence or 
domicile.

(2) Sub-section (1) of this section is not infringed by a law that imposes reasonable 
conditions of residence as a qualification for an elector.

118. Full faith and credit shall be given, throughout the Commonwealth to the 
laws, the public Acts and records, and the judicial proceedings of every State and 
Territory.

119. The Commonwealth shall protect every State against invasion and, on the 
application of the Executive Government of the State, against domestic violence.

119A. Each State shall provide for the establishment and continuance of local 
government bodies elected in accordance with its laws and empowered to administer, and to 
make by-laws for, their respective areas in accordance with the laws of the State.

120. Every State shall make provision for the detention in its prisons of persons 
accused or convicted of offences against the laws of the Commonwealth, and for the 
punishment of persons convicted of such offences, and the Parliament of the 
Commonwealth may make laws to give effect to this provision.

121. (1) The Parliament may establish a new State in any of the following ways:
(a) by separation of territory from a State or States;
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(b) by the union of two or more States;
(c) by the establishment of a Territory or part of a Territory, or of two or more 

Territories or parts of Territories, as a State; or
(d) by any other form of union consisting of a combination of territory separated 

from one or more States with territory forming the whole or part of an existing 
Territory or existing Territories.

(2) An alteration of the limits of a State for the purpose of the formation of a new 
State shall not be made except with the consent of the Parliament of that State.

(3) The Parliament may establish a constitution for a new State. The constitution 
so established may contain provisions for or with respect to its alteration.

(4) Such a constitution, as originally established or as altered, shall not contain a 
provision that is inconsistent with or affects the operation of this Constitution.

(5) Before the establishment of a new State, the Parliament may make laws, not 
inconsistent with this Constitution, for the peace, order and good government of the new 
State. Upon the establishment of the State, such a law becomes a law of the State.

121 A. The Parliament may admit an existing body politic (not being a body politic 
established by or under the law of a State or Territory) as a new State.

121B. (1) The Parliament may make laws, not inconsistent with this Constitution,
consequential on the establishment or admission of a new State.

(2) In particular, the Parliament may make laws with respect to the first election of 
senators and members of the House of Representatives for a new State.

121C. (1) The Parliament of the Commonwealth may, with the consent of the 
Parliament of the State and the approval of the majority of the electors of the State voting 
upon the question, increase, diminish or otherwise alter the limits of the State, upon such 
terms and conditions as are agreed on, and may, with the like consent, make provision with 
respect to the effect and operation of an increase, diminution or alteration of territory in 
relation to any State affected.

(2) Sub-section (1) does not apply to the increase, diminution or alteration of the 
limits of a State for the purpose of the establishment of a new State.

122. Subject to this Constitution, the Parliament may make laws for the 
government of territory surrendered by a State to and accepted by the Commonwealth or 
otherwise acquired by the Commonwealth.

122A. (1) Residents of a Territory that is not entitled to be represented in the 
Parliament (being persons qualified to be enrolled as electors of the Territory) are entitled to 
vote at an election of senators or members of the House of Representatives for or in such 
Territory on the mainland of Australia as the Parliament provides.

(2) Persons so entitled to vote shall be included in such electoral division as the 
Parliament provides.

122B. After a general election of the legislature of a Territory, the legislature shall 
be summoned to meet not later than seventy-five days after the day fixed for polling at the 
election.

122C. (1) The legislature of a Territory may make laws determining the divisions in
the Territory for which members of that legislature may be chosen and the number of 
members to be chosen in each division.
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(2) At the time when electoral divisions of a Territory are determined, but subject 
to the succeeding provisions of this section, the number of electors in each division shall be the 
same.

(3) Sub-sections (4) and (5) apply where, at a general election, two or more 
members are to be chosen in at least one electoral division.

(4) A quota shall be ascertained by dividing the number of electors by the number 
of members of the legislature.

(5) The number of electors in a division concerned shall be the number ascertained 
by multiplying the quota by the number of members to be chosen in the division.

(6) Where there are electoral divisions of a Territory, they shall be determined at 
such times as are necessary to ensure that the number of electors in each division is in 
accordance with the preceding provisions of this section, except that the number of electors in 
a particular division may depart to an extent not greater than one-tenth more or one-tenth 
less from the number otherwise applicable.

(7) Where electoral divisions are not constituted in accordance with the preceding 
provisions of this section, the Territory shall be one electorate.

(8) In this section, ‘elector’, in relation to a Territory, means a person whose name 
is on the roll of electors qualified to vote at elections of members of the legislature of the 
Territory.

122D. (1) The legislature of a Territory shall be composed of members directly 
chosen by the people of the Territory.

(2) Subject to this Constitution, the laws of a Territory with respect to the 
qualification of electors of members of the legislature of that Territory shall be such that each 
Australian citizen who:

(a) complies with any reasonable conditions as to residence in the Territory or in a 
part of the Territory and as to enrolment ; and

(b) has attained the age of eighteen years,

is entitled to vote, subject to any disqualification imposed by those laws as to persons who are 
of the kind mentioned in paragraph (c) or (d) of section thirty of this Constitution.

(3) Notwithstanding sub-section (1), a casual vacancy in the membership of the 
legislature of a Territory may be filled as that legislature provides.

122E. In the choosing of members of the legislature of a Territory, each elector shall 
vote once only.

********

********

CHAPTER VIA.

RIGHTS AND FREEDOMS.

124A. This Chapter guarantees the rights and freedoms mentioned in it against acts
done:

(a) by the legislative, executive or judicial arms of the Commonwealth, States or 
Territories; or

(b) in the performance of any public function, power or duty conferred or imposed 
on any person or body by law.
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124B. A person whose rights or freedoms, as guaranteed by this Chapter, or by 
sections eighty, one hundred and sixteen or one hundred and seventeen, have been infringed 
or denied may apply to a court of competent jurisdiction for such remedy as the court 
considers appropriate and just in the circumstances.

124C. The rights and freedoms guaranteed by this Chapter may be subject only to 
such reasonable limits prescribed by law as can be demonstrably justified in a free and 
democratic society.

124D. The rights and freedoms guaranteed by this Chapter do not abrogate or 
restrict any other right or freedom that a person may have.

124E. Everyone has the right to:
(a) freedom of conscience and religion;
(b) freedom of thought, belief and opinion;
(c) freedom of expression;
(d) freedom of peaceful assembly; and
(e) freedom of association.

124F. (1) Every Australian citizen has the right to enter, remain in and leave
A ustralia.

(2) Everyone lawfully in Australia has freedom of movement and residence in 
A ustralia.

(3) Sub-sections (1) and (2) of this section are not infringed by laws made by the 
Parliament with respect to entry into and residence in a Territory that is not on the mainland 
of Australia.

124G. (1) Everyone has the right to freedom from discrimination on the ground of
race, colour, ethnic or national origin, sex, marital status, or political, religious or ethical 
belief.

(2) Sub-section (1) is not infringed by measures taken to overcome disadvantages 
arising from race, colour, ethnic or national origin, sex, marital status, or political, religious 
or ethical belief.

124H. (1) Everyone has the right not to be subjected to cruel, degrading or inhuman 
treatment or punishment.

(2) Everyone has the right not to be subjected to medical or scientific 
experimentation without that person’s consent.

1241. Everyone has the right to be secure against unreasonable search or seizure.

124J. (1) Everyone has the right not to be arbitrarily arrested or detained.
(2) Everyone who is arrested or detained has the right:
(a) to be informed, at the time of the arrest or detention, of the reason for it;
(b) to consult and instruct a lawyer without delay and to be informed of that right;
(c) to have the lawfulness of the arrest or detention determined without delay;
(d) to be released if the detention or continued detention is not lawful.

124K. Everyone who is arrested for an offence has the right:
(a) to be released if not promptly charged;
(b) not to make any statement, and to be informed of that right;
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(c) to be brought without delay before a court or competent tribunal;
(d) to be released on reasonable terms and conditions unless there is reasonable 

cause for the continued detention.

124L. (1) Everyone who is charged with an offence has the right:
(a) to be informed without delay, and in detail, of the nature of the charge;
(b) to have adequate time and facilities to prepare a defence;
(c) to consult and instruct a lawyer;
(d) to receive legal assistance if the interests of justice so require and, if the person 

does not have sufficient means to provide for that assistance, to receive it 
without cost;

(e) to be tried without delay;
(f) to a fair and public hearing by a court;
(g) to be present at the trial and to present a defence;
(h) to have the assistance, without cost, of an interpreter if the person cannot 

understand or speak the language used in the court;
(i) to be presumed innocent until proved guilty according to law;
(j) to examine witnesses for the prosecution and to obtain the attendance and

examination of witnesses for the defence under the same conditions as the 
prosecution;

(k) not to be compelled to be a witness against himself or to confess guilt;
(l) iffinally acquitted of the offence or pardoned for it, not to be tried for it again;
(m) if finally found guilty of the offence and punished for it, not to be tried or 

punished for it again.
(2) Everyone convicted of an offence has the right to appeal according to law 

against the conviction and any sentence.

124M. No one shall be liable to be convicted of an offence on account of any act or 
omission which did not constitute an offence when it occurred.

CHAPTER VII.

MISCELLANEOUS.

125. The seat of Government of the Commonwealth shall be determined by the 
Parliament, and shall be within territory which shall have been granted to or acquired by 
the Commonwealth, and shall be vested in and belong to the Commonwealth, and shall 
be in the State of New South Wales, and be distant not less than one hundred miles from 
Sydney.

Such territory shall contain an area of not less than one hundred square miles, and 
such portion thereof as shall consist of Crown lands shall be granted to the 
Commonwealth without any payment therefor.

The Parliament shall sit at Melbourne until it meet at the seat of Government.

126. The Governor-General may, with the advice of the Prime Minister, appoint 
any person, or any persons jointly or severally, to be his deputy or deputies within any 
part of the Commonwealth, and in that capacity to exercise during the pleasure of the
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Governor-General as he thinks fit to assign to such deputy or deputies * * *; but the 
appointment of such deputy or deputies shall not affect the exercise by the Governor- 
General himself of any power or function.

126A. A person who claims that his rights have been infringed by a breach of or a 
failure to comply with, section eight, thirty, one hundred and seven B or one hundred and 
twenty-two D of this Constitution may apply to a court of competent jurisdiction for an 
appropriate remedy.

********

CHAPTER VIII.

ALTERATION OF THE CONSTITUTION

128. (1) This Constitution shall not be altered except as provided by this section or
by section one hundred and twenty-eight A of this Constitution.

(2) The proposed law for the alteration of this Constitution must be passed by an 
absolute majority of each House of the Parliament and, not less than two nor more than six 
months after its passage through both Houses, the Governor-General in Council shall cause 
the proposed law to be submitted in each State and in each Territory to the electors qualified 
to vote for the election of members of the House of Representatives.

(3) If either House passes such a proposed law by an absolute majority and the 
other House rejects it and if, after an interval of ninety days from the rejection of the 
proposed law, the first-mentioned House, in the same or the next session, again passes the 
proposed law by an absolute majority, with or without any amendments that have been made, 
suggested or agreed to by the other House, and the other House again rejects the proposed 
law, with or without any amendments to which the first-mentioned House has not agreed, the 
Governor-General in Council shall cause the proposed law to be submitted to the electors as 
mentioned in sub-section (2), as last proposed by the first-mentioned House and with any 
amendments subsequently agreed to by both Houses.

(4) If, at the expiration of sixty days after a proposed law to alter this Constitution 
has been transmitted by one House to the other House, the other House has not passed the 
proposed law as transmitted to it, or has passed it with amendments to which the House that 
transmitted the law has not agreed, the other House shall be taken to have rejected it.

(5) When a proposed law is submitted to the electors, the vote shall be taken in 
such manner as the Parliament provides.

(6) If, in not fewer than half the States, a majority of the electors voting approve 
the proposed law and if a majority of all the electors voting also approve the proposed law, it 
shall be presented to the Governor-General for the Queen’s assent and the Governor-General 
shall assent to it in the Queen’s name.

(7) Notwithstanding anything contained in this section, a proposed law for the 
alteration of this Constitution that —

(a) diminishes the proportionate representation of a State in either House of the 
Parliament;

(b) diminishes the minimum number of representatives of a State in the House of 
Representatives; or

(c) increases, diminishes or otherwise alters the limits of a State,

shall not become law unless a majority of the electors voting in that State have approved the 
proposed law.
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(8) Notwithstanding anything contained in this section, a proposed law for the 
alteration of this Constitution that provides for the alteration or omission of sub-section (7) or 
affects in any manner any of the provisions of that sub-section shall not become law unless in 
each State a majority of the electors voting have approved the proposed law.

(9) Notwithstanding anything contained in this section, the Parliament may, with 
the consent of the Parliaments of all of the States, make laws for the omission from this 
Constitution of a provision, or part of a provision, which has ceased to operate.

(10) In this section, 'Territory' means a Territory in respect of which there is in force 
a law allowing its representation in the House of Representatives.

128A. (1) This section applies to a proposed law that —
(a) within a period of twelve months, is passed by the Parliaments of not fewer than 

half the States;
(b) provides for the alteration of this Constitution in identical terms; and
(c) also provides for the same date for the commencement of the alteration.
(2) The Governor-General in Council shall cause the proposed alteration to be 

submitted in each State and Territory to the electors qualified to vote for the election of 
members of the House of Representatives.

(3) The proposed alteration shall be so submitted to the electors not less than two 
nor more than six months after first having been passed by the Parliaments of not fewer than 
half the States.

(4) Sub-sections (5), (6), (7), (8) and (9) of section one hundred and twenty-eight of 
this Constitution apply to a proposed alteration of this Constitution submitted to the electors 
under this section as though it were a proposed law for the alteration of this Constitution and, 
if the proposed alteration is approved and assented to as mentioned in that section, it has 
effect as an alteration of this Constitution.

128B. If two or more proposed alterations of this Constitution, however made, are 
approved by the electors on the same day and have been assented to by the Governor-General 
and if there is an inconsistency between the alterations, an alteration that was approved by a 
majority of all the electors voting smaller than the greatest majority of all the electors voting 
is invalid to the extent of the inconsistency.

128C. The Governor-General in Council may withdraw from the Treasury and 
expend such moneys as are necessary for the conduct of the submission of a proposed 
alteration of this Constitution to the electors under this Chapter.

129. (1) In this section, ‘constitutional alteration’ means an alteration of this
Constitution, however made; ‘legalproceeding’ includes a proceeding in or before a body or 
person not being a court.

(2) A constitutional alteration does not affect the continued operation of a law of 
the Commonwealth or of a State or Territory made before the alteration took effect except to 
the extent (if any) that, under this Constitution as so altered, the law could not have been 
made.

(3) A constitutional alteration does not —
(a) revive anything (including a law) that was not in force or existence immediately 

before the alteration took effect;
(b) affect the previous operation of this Constitution or anything duly done or 

suffered before the alteration took effect;
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(c) affect a right, privilege, obligation or liability acquired, accrued or incurred 
before the alteration took effect;

(d) affect a penalty, forfeiture or punishment incurred in respect of an offence 
before the alteration took effect; or

(e) affect an investigation, legal proceeding or remedy in respect of such a right, 
privilege, obligation, liability, penalty, forfeiture or punishment.

(4) Such an investigation, legal proceeding or penalty may be instituted, continued 
or enforced and the penalty or forfeiture may be imposed as if the constitutional alteration 
had not been made and anything in relation to investigation, legal proceeding or penalty may 
be done in all respects as if the constitutional alteration had not been made.

(5) A constitutional alteration does not affect the holding of the office of Governor- 
General or any other office established by or referred to in the Constitution and a person 
holding the office immediately before the constitutional alteration took effect continues to 
hold the office as if the alteration had not been made.

(6) The preceding provisions of this section have effect except to the extent that a 
contrary intention is expressed by the constitutional alteration.

SCHEDULE.

OATH.

I, A.B., do swear that I will be faithful and bear true allegiance to Her Majesty Queen 
Victoria, Her heirs and successors according to law. SO HELP ME GOD!

AFFIRMATION.

I, A.B., do solemnly and sincerely affirm and declare that I will be faithful and bear true 
allegiance to Her Majesty Queen Victoria, Her heirs and successors according to law.

(NOTE. — The name of the King or Queen of Australia for the time being is to be 
substituted from time to time.)
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APPENDIX L

CITIZENSHIP
Acquisition of Australian citizenship

The Australian Citizenship Act 1948 provides that Australian citizenship may be acquired 
in four ways:

(a) by birth in Australia;
(b) by adoption;
(c) by descent;
(d) by naturalization.

There are also provisions by which certain British subjects are Australian citizens.

Birth in Australia. As a result of amendments to the Act in 1986, a person who is born in 
Australia after the commencement of the amending legislation does not acquire 
Australian citizenship merely by reason of being born in Australia. Section 10 of the Act, 
as amended, provides that a person born in Australia after the commencement of the 
amending Act of 1986 is an Australian citizen by virtue of that birth if, and only if:

(a) a parent was at the time of birth an Australian citizen or a permanent 
resident of Australia (‘permanent resident’ is defined in section 10(6), see 
also section 5A); or

(b) the person has, throughout the period of 10 years commencing on the day of 
birth, been ordinarily resident in Australia.

Notwithstanding that a person satisfies these conditions, he or she does not become an 
Australian citizen if he or she was born at a place then under occupation by the enemy 
and a parent was at that time an enemy alien (section 10(3)). (An exception is made in the 
case where one parent is at the time of birth an Australian citizen or permanent resident 
and not an enemy alien (section 10(5)).)

A person who is born in Australia, but who does not automatically become an Australian 
citizen on birth, may become an Australian citizen upon the making an application to the 
Minister under section 23D(1) of the Act.

The Minister may register the person as an Australian citizen if satisfied that ‘the person
(a) was born in Australia; (b) is not, and has never been, a citizen of any country; and (c) 
is not, and never has been, entitled to acquire the citizenship of a foreign country.’ Section 
23D(1 A), inserted in 1986, goes on to provide:

Where the Minister is satisfied that a person has or had reasonable prospects, at a particular 
time, of acquiring the citizenship of a foreign country if the person were to apply, or to have 
applied, at that time for the grant of such citizenship, the person shall be taken, for the 
purposes of sub-section (1), to be or to have been entitled to acquire the citizenship of that 
country at that time.

Section 23D gives effect to the Convention Relating to the Status of Stateless Persons 
(date of accession 12 December 1973; in force in Australia on 13 March 1974) and the 
Convention on the Reduction of Statelessness (date of accession 13 December 1973; in 
force in Australia 13 December 1975).
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The new constitutional provision proposed by the Advisory Committee on Individual 
and Democratic Rights would override sections 10 and 23D. Anyone born in Australia 
would automatically be an Australian citizen regardless of the status of a parent or 
parents. Legislative provisions might nonetheless enable renunciation of citizenship so 
acquired. There could, however, be an implied limitation on the Parliament’s power to 
define what is an effective act of renunciation.

Citizenship by adoption. Section 10A of the Act provides:
A person, not being an Australian citizen, who —

(a) under a law in force in a State or Territory, is adopted by an Australian citizen or 
jointly by 2 persons at least one of whom is an Australian citizen; and

(b) at the time of his adoption is present in Australia as a permanent resident, 

shall be an Australian citizen.

Under the constitutional provision recommended by the Advisory Committee, a person 
would automatically acquire Australian citizenship on attaining the status of an adopted 
child of an Australian citizen. The provision does not make it clear whether, as at present, 
the adoption would have to be under a law in force in a State or Territory. Nor does it 
make it clear whether, to acquire citizenship by adoption, the adopting parent or parents 
have to be Australian citizens at the time of the adoption.

For example, would a person become an Australian citizen merely because he or she had 
been adopted by X under the laws of Greece, and X had subsequently become an 
Australian citizen by naturalization? Or would citizenship by adoption be acquired only 
if the adopting parent was, at the time of the adoption, an Australian citizen, and the 
adopted person was at the time of adoption, ‘a child’? Who would be ‘a child’ for this 
purpose? Would the term ‘child’ be interpreted in the way ‘adult person’ was interpreted 
by the High Court for the purposes of section 41 of the Constitution?1

A further point to be noted about the section recommended by the Advisory Committee is 
that it would override the present requirement that the adopted person, at the time of the 
adoption, be present in Australia as a permanent resident.

Citizenship by descent. Section 10B of the Act provides for acquisition of citizenship by 
descent as follows:

(1) A person born outside Australia (in this sub-section referred to as the “relevant 
person”) is an Australian citizen if —

(a) the name of the relevant person is registered for the purposes of this section 
at an Australian consulate within 18 years after his birth; and

(b) a person, being a parent of the relevant person at the time of the birth of the 
relevant person —

(i) was at that time an Australian citizen who had acquired Australian 
citizenship otherwise than in the manner referred to in sub-sub
paragraph (ii) (A); or

(ii) was —

(A) at that time an Australian citizen who had acquired Australian 
citizenship under this section, or under section 11 of this Act 
as in force at any time before the commencement of this 
section; and

(B) at any time before the registration of the name of the relevant 
person (including a time before the birth of the relevant 
person), present in Australia, otherwise than as a prohibited

1 See King v Jones (\912) 128 CLR 221.
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immigrant, as a prohibited non-citizen, or in contravention of 
a law of a prescribed Territory, for a period of, or for periods 
amounting in the aggregate to, not less than 2 years.

(2) Where, at the time of the birth of a child (in this sub-section referred to as the 
“relevant child”), one of the parents of the relevant child was not an Australian 
citizen, the name of the relevant child shall not be registered for the purposes of this 
section at an Australian consulate unless the person applying to register the name 
declares in writing to the person to whom the application is made, or otherwise 
satisfies that person, that —

(a) at least one person who is, at the time of the application, a responsible parent 
of the relevant child, was, at the time of the birth of the relevant child —

(i) a parent of the relevant child; and

(ii) an Australian citizen; or

(b) a person who was, at the time of the birth of the relevant child —

(i) a parent of the relevant child; and

(ii) an Australian citizen, 

is dead.

(3) The validity of the registration at an Australian consulate of the name of a 
person is not affected by a failure to comply with sub-section (2) in relation 
to that registration.

The constitutional provision recommended by the Advisory Committee would have the 
effect of according Australian citizenship to any person who was the natural-born child of 
Australian citizens. Presumably the Committee’s intention was that Australian citizenship 
would be so acquired only if a natural parent of the person was an Australian citizen at 
the time of that person’s birth.

Were the Committee’s recommended provision to be adopted, it would affect the existing 
law on acquisition of citizenship by descent in the following ways:

(a) A person born to an Australian citizen would automatically become an 
Australian citizen on birth without need for the birth to be registered at an 
Australian consulate within a certain time.

(b) A person born to an Australian citizen would automatically become an 
Australian citizen on birth irrespective of how the parent acquired 
citizenship. At present citizenship is not acquired when the parent has 
acquired Australian citizenship by descent unless that parent was, at any 
time before the registration of the child, present in Australia for not less than 
two years, otherwise than as a prohibited immigrant or as a prohibited non 
citizen.2

Citizenship by naturalization. The Act provides for acquisition of Australian citizenship by 
a process which involves formal application for grant of citizenship and decision on any 
such application by a governmental officer. The officer has to be satisfied that prescribed 
statutory qualifications have been met.

The Constitution, does not, in any way, inhibit the Parliament’s power to determine what 
conditions have to be fulfilled by a person who seeks to acquire Australian citizenship by 
naturalization. The section proposed by the Advisory Committee would not affect 
Parliament’s legislative powers in that regard.
2 This general rule is qualified by section 23D(3) — one of the special provisions to prevent persons being 

stateless.
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Loss of citizenship

The Act specifies four circumstances in which Australian citizenship is lost. They are:
(a) acquisition of another nationality;
(b) renunciation of citizenship;
(c) service in enemy armed forces;
(d) deprivation of citizenship by the Minister.

Acquisition of another nationality. Citizenship is automatically lost when an Australian 
citizen who has attained the age of 18 years does an act or thing (other than marriage) the 
sole or dominant purpose of which, and the effect of which, is to acquire the nationality or 
citizenship of a foreign country (section 17).

Renunciation of citizenship. A person may, under section 18 of the Act, renounce 
Australian citizenship if:

(a) The person has attained the age of 18 years and is a national or citizen of a 
foreign country; or

(b) The person was born, or is ordinarily resident, in a foreign country and is 
not entitled, under the law of that country, to acquire the nationality or 
citizenship of the country by a reason that the person is an Australian 
citizen.

A person who is qualified to renounce citizenship is required to lodge a declaration of 
renunciation with the Minister. Subject to certain provisos, the Minister is obliged to 
register the declaration. On registration, the declaration terminates the person’s 
Australian citizenship.

Service in enemy armed forces. Loss of citizenship is also automatic when a person, is, 
under the law of a foreign country, a national or citizen of the country, and commences to 
serve in the armed forces of that country at a time when the country is at war with 
Australia (section 19).

Deprivation of citizenship by the Minister. The only circumstances in which an Australian 
citizen may be deprived of citizenship by administrative decision are:

(a) when a person has acquired citizenship by naturalization, and has then been 
convicted of an offence under section 50 of the Act — the offence of making 
a misleading statement or concealing a material circumstance in relation to 
the application for grant of citizenship (section 21);

(b) when a person has acquired citizenship by naturalization, and when that 
person has at any time after applying for citizenship, been convicted of an 
offence committed before the grant of citizenship, and sentenced to 
imprisonment for ore than 12 months (section 21).

The power to deprive a person of citizenship in either of these circumstances is vested in 
the Minister, and it can only be exercised if the Minister is satisfied that it would be 
contrary to the public interest for the person to continue to be an Australian citizen. Any 
exercise of the Minister’s power would be judicially reviewable.

Section 23D(3A) of the Act, however, provides that the Minister cannot deprive a person 
of citizenship under section 21 if the effect of the deprivation would be that the person 
would become stateless. This limitation on the Minister’s power does not apply where the 
person has been convicted of an offence against section 50 in relation to his or her
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application for naturalization. It should also be noted that, although under section 23(2) 
the Minister has power to order that any child (under the age of 18) of a person who is 
deprived of citizenship under section 21 shall cease to be a citizen, section 23D(3A) 
ensures that the Minister cannot make such an order if the result would be to render the 
child stateless.

Effect of provision recommended by Advisory Committee. The principal effect of the section 
proposed by the Committee would be to prevent the Parliament from making laws which, 
of their own force, would deprive citizens of their citizenship. Parliament could merely 
define the circumstances in which a determination might be made that a person be 
deprived of citizenship. It would also have to prescribe procedures to be followed which 
satisfied the principles of fairness and natural justice. In most cases that would require 
giving the citizen an opportunity of being heard.

Deprivation of citizenship would probably be interpreted to mean only involuntary 
termination of citizenship. If that were the case, the Parliament could continue to provide 
for voluntary renunciation of citizenship and could also limit the circumstances in which 
citizenship can be renounced. United States experience does, however, suggest that there 
could be problems about the extent to which the Parliament could legislate to define what 
was to be regarded so voluntary relinquishment of citizenship.

United States citizenship is defined and conferred by Section 1 of the Fourteenth 
Amendment of the Constitution which provides:

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State wherein they reside.

The Constitution does not expressly provide for deprivation of citizenship but the 
Supreme Court of the United States has held that nothing in it prevents voluntary 
relinquishment of citizenship, either expressly or by conduct.3 On the other hand 
Congressional legislation providing for involuntary termination of citizenship on 
grounds such as refusal to serve in the armed forces, or voting in elections in a foreign 
country, has been held unconstitutional.4 The Court has, nevertheless, held that the 
Congress can legislate to specify circumstances in which a citizen is presumed to have 
relinquished citizenship voluntarily ; though if Congress makes any such law, it does not, 
of its own force, operate to deprive a person of citizenship. It will have that effect only if 
the Government can prove that the citizen voluntarily did that which Congress has 
declared to be expatriating, and also did it with the intention of renouncing citizenship.5

Congress can, for example, enact a law which provides that a citizen of the United States 
shall lose his or her citizenship by ‘taking an oath or making an affirmation or other 
formal declaration of allegiance to a foreign state’, but that law will be read down to mean 
that the specified expatriating event must have been done voluntarily and with the specific 
intent to renounce citizenship.6

Some further points which emerge from judicial interpretations of the United States 
Constitution which are relevant to an understanding of the possible effect of the 
citizenship clause which the Advisory Committee recommends are:
3 Kennedy v Mendoza-Martinez 372 US 144, 159 n 11 (1963).
4 Kennedy v Mendoza-Martinez 372 US 144 (1963); Trop v Dulles 356 US 86 (1957); Afroyim v Rusk 387 US 

253 (1967).
5 Vance v Terrazas 444 US 252 (1980).
6 ibid.
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(a) Even if there were no express provision to authorise the Parliament to make 
laws for involuntary termination of Australian citizenship, the Parliament 
would have power to make a law providing for termination of the 
citizenship of a person who became a citizen by naturalization, but who was 
subsequently proved to have engaged in fraud or misrepresentation in 
connexion with his or her application for grant of citizenship.7

(b) Although the Parliament would have plenary power to prescribe the 
conditions precedent for acquisition of citizenship by naturalization, it 
probably could not make a law with respect to naturalization under which 
the person or body determining an application for grant of citizenship by 
naturalization could attach to the grant any condition subsequent which, if 
breached, would automatically result in loss of citizenship.8

7 Fedorenko v United States 449 US 490 (1981); Afroyim v Rusk 387 US 253, 267, n 23 (1967).
8 Roger v Bellei 401 US 815 (1971).
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APPENDIX M

FACT FINDING IN CONSTITUTIONAL CASES
by Professor Enid Campbell

Introduction

The main purpose of this Appendix is to consider the extent to which, if at all, the High 
Court of Australia may delegate, or be authorised by the Federal Parliament to delegate, 
the function of ascertaining facts which are relevant to adjudication of cases arising 
under, or involving the interpretation of, the Constitution. The question is whether 
delegations of this function to persons and bodies which are not courts within the 
meaning of section 71 of the Constitution would be an impermissible delegation of 
judicial powers of the Commonwealth. My conclusion is that the separation of powers 
principle enshrined in Chapter III of the Constitution would not necessarily be violated 
by such delegations.

There is the further question of why the possibility of delegations of fact-finding in 
constitutional cases should even be considered. The question merits consideration 
because of what some have seen to be deficiencies in present law and practices to do with 
ascertainment of facts in these cases, more particularly ascertainment of so-called 
constitutional or non-adjucative facts. The question merits consideration also because of 
the new kinds of problems which the High Court could face were the Constitution to be 
amended to include more comprehensive guarantees of individual rights and freedoms.

The first part of this Appendix deals generally with ascertainment of facts in 
constitutional cases and the evidence on which fact-findings in those cases may be based. 
The second part deals with methods employed by United States courts and Canadian 
courts in ascertaining non-adjucative facts in constitutional cases. Particular attention is 
given to cases arising under the United States Bill of Rights and the Canadian Charter of 
Rights and Freedoms. The third part of the Appendix deals with the application of the 
doctrine of judicial notice to ascertainment of non-adjucative facts. The final part of the 
Appendix is concerned with the main subject of the Appendix, delegation of the fact
finding functions of courts; what provisions for delegations have been made in the past, 
and how such delegations might assist in the adjudication of constitutional cases.

Evidence in constitutional cases: Australia

The facts to be established in constitutional cases are generally divided into two 
categories: adjucative facts and legislative or constitutional facts.1 Adjucative facts refer 
to the facts in issue between the parties and which are peculiar to the dispute — ‘who did 
what, where, how, and with what motive or intent’?2 Legislative facts refer to ‘facts of a
1 The distinction was originally made by K.C Davis in ‘An Approach to the Problems of Evidence in 

Administrative Process’ (1942) 55 Harvard Law Review 364; ‘Judicial Notice’ (1955) 55 Columbia Law 
Review 945, 946-7. See also Australian Law Reform Commission, Evidence: Interim Report (1985) vol 2, 
para 271; Northern Telecom Ltd v Communication Workers of Canada (1983) DLR 3d 1, 19 (Dickson J) 
(SCC).

2 PW Hogg, ‘Proof of Facts in Constitutional Cases’ (1976) 26 University of Toronto Law Journal 386, 395.
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more general character concerning the social or economic milieu which gave rise to the 
litigation.’3 Constitutional facts are a sub-variety of legislative facts. They are those 
legislative facts on which an issue of constitutionality depends.

Here we are concerned principally with constitutional facts. Whether or not non- 
adjucative facts are relevant in determining a constitutional issue is always a question of 
law. In Australian constitutional cases, there have sometimes been differences of opinion 
about whether or not such facts are at all relevant to decision of the constitutional point in 
issue.4 One reason why evidence as to these facts has sometimes been held irrelevant is 
that the facts sought to be established are of a kind which can change over time. The 
concern has been that if such facts were treated as relevant, legislation could be valid at 
one point of time, but invalid at another.5 Nevertheless, there are many cases in which the 
High Court has recognised non-adjucative facts as relevant to the validity of legislation.6

In some cases, the Court has received evidence in the normal way in order to ascertain the 
relevant facts.7 In others, no such evidence has been presented by the parties but, in 
several of these cases, individual judges have complained about the failure of the parties 
to produce the evidence.8 There have been many more cases in which the Court has been 
content to take judicial notice of the relevant facts, though arguably the principles of 
judicial notice have, in constitutional cases, been extended further than those applied in 
ordinary litigation. There are, in addition, cases in which the Court has decided questions 
of constitutional fact on the basis of information supplied by counsel which has not 
formally been provided in evidence or judicially noticed in the usual sense.9

There has been a good deal of criticism of the manner in which the High Court has 
handled questions of constitutional fact.10 The main criticisms appear to be a lack of 
consistence as regards when non-adjucative facts are to be treated as relevant; uncertain 
guidance from the Court as to when proof of such facts will be required, and as to how the 
facts should be proved; and a lack of rigour in testing the reliability of sources on which 
judges have relied when they have decided to take judicial notice of facts.

One basic difficulty which the Court has not squarely confronted is that the rules of 
evidence which it regards itself as bound to apply are rules which have been developed 
primarily for the adjudication of disputes about adjudicative facts. Those rules are not 
altogether facts; for such facts may not be susceptible of proof in the ordinary way, or 
even to judicial notice.11

3 ibid.
4 L Zines, The High Court and the Constituion (2nd edn, 1987) 376-7; PH Lane, The Australian Federal 

System (2nd edn, 1979) 1088-96.
5 L Zines, op cit, 375.
6 id, 370-86. See also P Brazil, The Ascertainment of Facts in Constitutional Cases’ (1970) 4 Federal Law 

Review 65; JD Holmes, ‘Evidence in Constitutional Cases’ (1949) 23 Australian Law Journal 235; PH 
Lane, op cit, 1083-105.

7 L Zines, op cit, 370-1, 374-5, 380.
8 id, 372-3.
9 id, 384-5.
10 See works cited in n6 above and Australian Law Reform Commission, Evidence: Interim Report( 1985) vol 

1, para 481; vol 2, para 271.
11 See above and below.
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Evidence in constitutional cases: United States and Canada

United States. In ascertaining constitutional or non-adjucative facts, courts in the United 
States, like the Australian High Court, rely heavily on the doctrine of judicial notice.12 In 
the United States, however, the parties tend to play a much more active role in seeking to 
inform the courts, mainly through the use of the Brandeis brief.13 The Brandeis brief has 
been used extensively in cases concerning the Bill of Rights. In Brown v Board of 
Education of Topeka County,14 for example, it was used to present to the United States 
Supreme Court substantial social science data in order to persuade the Court to abandon 
the ‘separate but equal’ doctrine. Critics of the Brandeis brief point out that, as the 
information contained therein is assembled by parties, it may be highly selective. 
Furthermore, its reliability is not always apparent.

Some of the American commentators have suggested that there should be a special rule 
dealing with judicial notice of non-adjucative facts, but they have not indicated precisely 
what form that rule should take.15 According to Davis, courts should have power ‘to 
entertain, or, solicit special briefs, arguments, affidavits or depositions of experts, or, in 
rare cases, hearings as to the propriety of taking judicial notice of a disputable fact’.16 
Other suggestions for improving the way in which the Supreme Court deals with 
constitutional facts include remand of issues to the trial court for hearings, the 
appointment of a panel of resident social scientists, more extensive use of the amicus 
curiae brief (more particularly by the Solicitor-General, and licensing of the Supreme 
Court bar.17

While the United States Supreme Court has adopted a very wide view of what non
adjudicative facts may be judicially noticed, it should not be thought that it is unknown 
for American courts to require that such facts be proved in the ordinary way. For 
example, proof is invariably required when it is claimed that State regulatory legislation 
impermissible burdens inter-State commerce (contrary to the Commerce Clause — Article 
I, Section 8, para 3), and the legislation is then sought to be sustained on the ground there 
is no impermissible burden because, say, the law is a reasonable safety measure pursuant 
to the State’s police power. But, in such cases, the evidence is usually adduced in a trial 
before a District Court.18

12 See CJ Antieu, Adjudicating Constitutional Issues (1985) Chap 5; D Alfange, The Relevance of Legislative 
Facts in Constitutional Law’ (1966) 114 University of Pennsylvania Law Review 637; HW Biokle, ‘Judicial 
Determination of Questions of Fact affecting the Constitutional Validity of Legislative Action’ (1924) 38 
Harvard Law Review 6; P Freud, ‘Review of Facts in Constitutional Cases’ in E Cahn (ed), Supreme Court 
and Supreme Law{ 1954) 47; MH Graham, Federal Rules of Evidence in a Nutshell (1981) 27-38; KL Karst, 
‘Legislative Facts in Constitutional Litigation’ [1960] Supreme Court Reviewl5\ AS Miller and JA Barron, 
‘The Supreme Court, the Adversary System, and the Flow of Information to the Justices: A Preliminary 
Inquiry (1975) 61 Virginia Law Review 1187; JM Shaman, ‘Constitutional Fact: The Perception of Reality 
by the Supreme Court’ (1983) 35 University of Florida Law Review 236.

13 The Brandeis brief was first used in Muller v Oregon, 208 US 412 (1908). See Vopse, ‘The National 
Consumers’ League and the Brandeis Brief (1957) 1 Midwest Journal of Political Science261 and ME Doro 
‘The Brandeis Brief (1958) 11 Vanderbilt Law Review 783.

14 347 US 483 (1954).
15 PC Davis, ‘There is a Book out ...’: An Analysis of Judicial Absorption of Legislative Facts’ (1987) 100 

Harvard Law Review 1539, 1603; Miller and Barron, id, 1236-40.
16 PC Davis, id, 1603.
17 Miller and Barron, id, 1233-45.
18 See eg Kassell v Consolidated Freightways Corp of Delaware, 450 US 662 (1981). See D Koch, ‘The Role of 

Constitutional Facts in Commerce Clause Litigation’ (1980) 65 Iowa Law Review 1053.
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Canada. In Canada, issues arising under the Charter of Rights and Freedoms come before 
the courts at all levels. Questions of constitutional fact19 under the Charter most 
commonly arise under section 1, the section which guarantees the rights and freedoms 
thereafter declared ‘subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society.’ The burden of demonstrating 
that a limitation on a guaranteed right or freedom is reasonable falls on the person who 
seeks to uphold the limit.20 Evidence is commonly required by the courts to establish that, 
on the balance of probabilities, the limitation can be justified in a free and democratic 
society.21 Indeed the Supreme Court of Canada has stressed that evidence ought to be 
produced to justify limitations on the rights and freedoms,22 and there have been 
occasions on which judges have expressed dissatisfaction about the failure of party 
seeking to uphold legislation (usually a government) to submit sufficient evidence in 
support of its arguments.23

The Canadian courts have taken a broad view as to what kinds of evidence are relevant in 
determining issues arising under section 1 of the Charter. In one case24 involving a 
challenge to provisions of Ontario’s Young Offenders Act, testimony was received from 
experts ‘in the field of child psychiatry and psychology and criminology’. Their evidence 
was considered relevant in deciding the validity of legislative provisions which made it an 
offence to publish any report of offence committed by a young person or of a hearing 
concerning such person, and which also gave the court before proceedings against young 
persons were carried out a discretion to conduct the proceedings in camera. These 
provisions were alleged to contravene the freedom of expression guarantee. In another 
case25 where it was alleged that section 234.1 of the Canadian Criminal Code (which deals 
with compulsory breath testing) infringed the right guaranteed by section 19(b) of the 
Charter to a detained person to retain and instruct counsel, counsel for the Crown 
submitted, and the court received, seven volumes of material supporting the impugned 
section. This material:26

consisted of the legislative history of this enactment in the Code, including extracts from 
Hansard at the time the various amendments to the Code were introduced into Parliament 
by the Minister of Justice; a volume of statistics showing a causal relationship between 
driving while under the influence of alcohol and the severity of accidents; surveys and 
studies on the problem of driving after drinking; a report on the effectiveness of roadside

19 On proof of constitutional facts in Canadian courts see PW Hogg ‘Proof of Facts in Constitutional Cases’ 
(1976) 26 University of Toronto Law Journal 386; BL Strayer, The Canadian Constitution and the Courts 
(2nd edn, 1983) 228-56. On constitutional facts in Charter cases see YLJ Fricot, ‘The Challenge of 
Legislation: By Means of the Charter: Evidentiary Issues’ (1984) 16 Ottawa Law Review 565; JS Leon, 
‘Cruel and Unusual Punishment: Sociological Jurisprudence and the Bill of Rights’ (1978) 36 University of 
Toronto Faculty Law Review 222; P Anisman and AM Linden (eds), The Media, the Courts and the Charter 
(1986) 22-4.

20 Hunter v Southam Inc (1984) 33 Alta LR 2d 193, 211; (1984) 11 DLR 4th 641 (SCC); Re Southam Inc and 
The Queen {No 1) (1983) 41 OR 2d 113, 124-5 (Ont CA); R v Big M Drug Mart (1983) 9 CCC 3d 310, 331 
(Alta CA); affirmed (1985) 18 DLR 4th 321 (SCC). The burden of proving an infringement of the Charter is 
on the person challenging the legislation or conduct — Operation Dismantle Inc v The Queen (1985) 18 
DLR 4th 481 (SCC); R v Big M Drug Mart Ltd(m5) 18 DLR 4th 321 (Wilson J).

21 Re Federal Republic of Germany and Rauca (1983) 145 DLR 3d 638 (Ont CA); affg 141 DLR 3d 412 (Ont 
HCJ); Canadian Newspapers Co Ltd v Attorney-General for Canada (1985) 16 DLR 4th 642 (Ont CA).

22 Hunter v Southam Inc (1984) 33 Alta LR 2d 193, 211-2 (SCC); Law Society of Upper Canada v Skapinker 
(1984) 9 DLR 4th 161, 181-2 (SCC); R v Seo (1986) 27 DLR 4th 496 (Ont CA).

23 Soenen v Director of Edmonton Remand Centre [ 1984] 1 WWR 71,89-90 (Alta QB); Reference re Residential 
Tenancies Act 7979(1981) 123 DLR 3d 554, 561 (Dickson J) (SCC); R v Videoflicks Ltd( 1984) 14 DLR 4th 
10 (Tarnopolsky JA) (Ont CA). See also R v Seo (1986) 27 DLR 4th 496, 508-9 (Ont CA).

24 Southam Inc and The Queen (1984) 48 OR 2d 678, 687-91 (Ont HCJ).
25 R v Seo (1986) 27 DLR 4th 496.
26 id, 506.

1102



testing in detecting the drinking driver; various research papers on the problem, including a 
research paper prepared specifically for the purposes of this appeal, and a volume on 
American and English case and statute law.

To describe material of this kind as ‘evidence’ may seem to be stretching the concept of 
evidence, but it was so described by the court.

Although evidence is normally required where legislation and governmental acts are 
sought to be defended under section 1 of the Charter, a number of judges have stressed 
that courts are not constrained by the defending party’s failure to present evidence, and 
may draw on generally known information and their own knowledge of affairs.27

One problem which appellate courts in Canada have occasionally encountered is that the 
issue arising under section 1 of the Charter has not been raised except at the appeals stage. 
In Black v Law Society of Alberta,1 29* the Alberta Court of Appeal said that section 1 could 
not be raised at the appeals stage if it had not been raised at the trial, at least where the 
case required the parties to address questions of fact, including societal facts. But in R v 
Seo19 the Ontario Court of Appeal took the view that there was no bar on a Charter issue 
being raised for the first time on appeal. It did, however, stress that if a Charter issue was 
to be raised collaterally in a case, it was highly desirable that it be raised in the trial court. 
The Court observed:30 31

Like many cases the constitutional issue which now confronts the Court was not raised 
before the trial judge. The difficulty which this creates, of course, relates to the evidence the 
Court should permit the Crown to lead to face the issue and in particular evidence upon 
which the Crown might seek to rely in support of the argument that s. 1 of the Charter is 
applicable if a breach of the Charter is established. It is my opinion that there is an 
abundance of authority for the admission of the material submitted by the Crown, but in 
any event, it would hardly lie in the mouth of counsel for the appellant to make an objection 
at this stage of the proceedings since these constitutional issues were not raised until the 
appellate level. Charter objections were not taken before the judge of first instance or before 
the District Court Judge on appeal. This has been the first opportunity for the Crown to deal 
with an attack on a very significant piece of legislation. As I commented earlier in R v 
Quesnel, released December 1 1, 1985,31 ... it is highly desirable that attacks on the 
constitutionality of legislation be taken at the earliest instance, so that if it considers it 
necessary, the Crown is in a position to discharge its onus of jurisdiction under s. 1 of the 
Charter by adducing appropriate evidence. Bringing these matters up at this level also puts 
the court in the uncomfortable position of having to deal with important Charter issues 
without proper material before it.

Judicial notice of non-adjudicative facts

Limitations of judicial notice. It is not without significance that a number of bodies which 
have considered reforms of the law of evidence have concluded that judicial notice of 
non-adjudicative facts present such special problems that it ought to be dealt with quite 
separately from judicial notice of adjudicative facts.

This was the view of the Advisory Committee on whose recommendations the United 
States Federal Rules of Evidence is based. Rule 201 of these Rules defines facts which may 
be judicially noticed as follows:
27 Reich v Alberta College of Physicians and Surgeons (1984) 31 Alta LR 2d 205, 222, 224 (Alta QB); R v Red 

Hot Video Ltd (1985) 18 CCC 3d 1, 8, 22 (BCCA).
28 [1985] 5 WWR 284 (Alta CA).
29 (1986) 27 DLR 4th 496, 505.
30 id, 505.
31 (1985) 53 OR 2d 338, 24 CCC 3d 79 (Ont CA).
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A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) 
generally known within the territorial jurisdiction of the trial court or (2) capable of 
accurate and ready determination by resort to sources whose accuracy cannot reasonably be 
questioned.

But it is also stated that the Rule ‘governs only judicial notice of adjudicative facts’.

In the opinion of the Advisory Committee,32 it was not appropriate to place any limitation 
on non-adjudicative facts which may be judicially noticed ‘in the form of indisputability’, 
or by ‘formal requirements of notice other than those already inherent in affording 
opportunity to hear or be heard and exchanging briefs’, or by ‘any requirement of formal 
findings at any level’. But the possibility of introducing evidence through regular channels 
in appropriate situations’ should be left open.

In the code of evidence proposed by the Law Reform Commission of Canada in its 
Report on Evidence (1975), it was recognised that the rules governing judicial notice in 
constitutional cases should be different from those applying in other cases. It was 
proposed that, in ‘ordinary’ cases, notice could be taken of facts ‘generally known’ and in 
certain other cases ‘of facts capable of accurate and ready determination by resort to 
sources whose accuracy respecting such facts cannot reasonably be questioned.’ But in 
constitutional cases, judicial notice might ‘be taken of any fact in determining the law or 
the constitutional validity of statute.’33 Under the proposed code, there was a requirement 
that a party seeking to have certain facts judicially noticed should give notice of intention 
to other parties, and a like requirement on a judge who proposed to take judicial notice of 
facts. But these requirements would not have applied in constitutional cases.

The Canadian Law Reform Commission’s proposals were considered by a 
Federal/Provincial Task Force on Uniform Rules of Evidence, on behalf of the Uniform 
Law Conference of Canada, and resulted in the approval by the Conference (in 1981) of a 
Uniform Evidence Act for adoption by Canadian legislatures. The provision in the 
Conference Code on judicial notice was simpler than that proposed by the Task Force 
but, like that in the Task Force’s code, was confined to adjudicative facts.

The salient passage in the report of the Task Force reads as follows:34
The ability to consider and assess legislative fact is essential to the operation of the judicial 
process. It is an integral aspect of determining the law. It should therefore be open to the 
judge to educate and inform himself as to legislative fact by all available means. He should 
not be restricted to the evidence and representations of the parties.
The American Federal Rules, the Ontario Law Reform Commission’s draft Act, and the 
Code proposed by the Law Reform Commission of Canada all support the conclusion that 
the application of the formal rules of evidence to legislative fact is inappropriate. Federal 
Rule 201 and Ontario section 25 cover only adjudicative fact. The Law Reform 
Commission of Canada, on the other hand, specifies that judicial notice may be taken of 
legislative fact. Where legislative fact is concerned, however, the Commission does not 
require the judge to afford each party an opportunity to make representations regarding the 
manner or propriety of taking judicial notice. The opportunity is available for discretionary 
notice of adjudicative fact and law.
The Task Force is of the unanimous view that the terminology of ‘legislative’ fact is neither 
well known nor well understood. The concept relates not so much to facts that have to be 
proven as to the mental context in which the judge views the case. Legislative facts may be 
thought of as social facts which constitute the fund of knowledge the judge has and upon

32 Comment on Federal Rules of Evidence, Rule 201, in Title 28 United States Code Annotated.
33 Report on Evidence, 44-6, 103-6. See also Evidence Project Study Paper No 6, Judicial Notice (1973).
34 Report of the Federal Provincial Task Force on Uniform Rules of Evidence (1982) 46-7 — footnotes omitted.
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which he must draw in determining the case. It is part of judicial reasoning rather than of 
evidence. The Task Force does not make any recommendation regarding judicial notice of 
legislative fact.

In its Interim Report on Evidence (1985) the Australian Law Reform Commission 
considered the law on judicial notice, both generally and in constitutional cases. The 
Commission concluded its analysis of the constitutional cases with this statement:35

The special role of the court,36 places it under pressure to obtain all relevant information. 
The techniques used appear to have involved a wider concept of judicial notice or informal 
waiver of the rules of evidence.

The Evidence Bill included in the Australian Law Reform Commission’s Interim Report 
and final Report on its evidence reference contains the following clause37 on judicial 
notice:

(1) Proof shall not be required about knowledge that is not reasonably open to question 
and is —
(a) common knowledge in the locality in which the proceeding is being held or 

generally: or
(b) capable of verification by reference to a document the authority of which 

cannot reasonably be questioned.
(2) The Judge may acquire knowledge of that kind in any manner that the Judge thinks 

fit.
(3) The Court... shall take knowledge of that kind into account.
(4) The Judge shall give a party such opportunity to make submissions and, to refer to 

relevant information, in relation to the acquiring or taking into account of 
knowledge of that kind as is necessary to ensure that the party is not unfairly 
prejudiced.38

The Commission did not, it should be noted, propose that the statutory judicial notice 
rule should, like the American rule, be limited to adjudicative facts, so the rule would, 
presumably, apply to both adjudicative and constitutional facts. Clause 118(4) would 
seem to encourage a practice of advising the parties of an intention to take judicial notice 
of particular facts, and of sources of information proposed to be relied upon, so that any 
of them would have an opportunity of contesting whether a fact was one of which proof 
was not required, or whether the authority of documentary sources proposed to be relied 
on by the Court could not reasonably be questioned.

In this connection, it is worth mentioning that the Commission apparently accepted the 
criticism that there had been constitutional cases in which the High Court had acted on 
information, the accuracy of which some might dispute, and had done so without advising 
the parties of its intention to rely on that information.39

If there are shortcomings in the ways in which the High Court handles questions of 
constitutional fact, there is clearly much that the High Court itself can do, without 
legislative assistance, to overcome those shortcomings. The Court has, for example, a 
capacity to refashion the principles of judicial notice to take account of the peculiar 
problems associated with ascertainment of constitutional facts. It can, by practice
35 vol 2, 304, para 271.
36 ie, the High Court.
37 clause 118 in the Interim Report {ALRC 26, vol 2, 1985) and clause 121 in the final Report (ALRC 38, 1987).
38 Compare US Federal Rules of Evidence, Rule 201 which provides that ‘A party is entitled on timely request 

to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter 
noticed. In the absence of prior notification, the request may be made after judicial notice has been taken.’

39 Evidence: Interim Report (1985) vol 2, para 271.
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directions, give clearer guidance to parties and their advisers about procedures to be 
followed when non-adjudicative facts are, or are claimed to be, relevant in determination 
of constitutional issues.

Legislative reform of the rules on judicial notice along the lines recommended by the 
Australian Law Reform Commission is not, of itself, likely to produce any radical change 
in the High Court’s approach to questions of constitutional fact. It would have no bearing 
at all on the initial question of whether the validity of a legislative act is dependent on the 
existence of certain facts. Nor would it solve the problem of whether facts, conceded to be 
relevant to a constitutional question, are ones of which proof is required in the ordinary 
way.

Ascertainment of facts by delegates of the court 

Introduction

Under the Australian Federal Constitution, neither the High Court of Australia nor any 
other court invested with federal jurisdiction may delegate, or be authorised by the 
Federal Parliament to delegate, to another person or body, the entire exercise of any of 
the judicial powers of the Commonwealth.40 Provision may, however, be made for 
remitter of a cause, or part of a cause, to another court in which federal jurisdiction has 
been or may be reposed.41 There is also a case to be made for the proposition that the 
Constitution permits the adoption of measures whereby a court of federal jurisdiction can 
delegate the function of inquiry and report on questions of fact, either to an officer of 
court, or to an external person or body. This case depends mainly on historical practices 
injudicial systems within the common law world, including systems in which a separation 
of powers doctrine is constitutionally entrenched. These historical practices would, I 
believe, be regarded by the High Court as highly relevant to the determination of the 
extent to which particular functions involved in the exercise of judicial power may be 
delegated to persons and bodies which cannot, constitutionally, be invested with the full 
judicial powers of the Commonwealth.

For present purposes, it is not necessary to relate in detail the uses which have been made 
of officers of court and others to assist courts in the adjudication of suits. All that is 
required is a brief historical account to demonstrate that courts in the common law world 
have, over a long period of time, had procedures whereby particular aspects of suits may 
be referred by the court to non-judges for investigation.

Pre-Judicature Acts practices in England

Prior to the first Judicature Act of 1873, all of the royal courts in England had procedures 
for engaging persons who were not themselves judges as aides to the court in determining 
relevant facts. In the Admiralty jurisdiction, judges sometimes sat with assessors.42 In 
courts of common law, auditors were appointed to assist in the trial of actions of 
account,43 and under the Common Law Procedure Acts of 1852 and 1854, provision was 
made for the reference of a variety of matters to masters for inquiry and report.44 But the 
most fully developed system of referring matters of fact to non-judges was that employed 
on the equity side of Chancery.
40 See State of New South Wales v Commonwealth (the Wheat Case) (1915) 20 CLR 54; The Queen v Davison 

(1954) 90 CLR 353; cf Commonwealth of Australia v Hospital Contribution Fund (1982) 150 CLR 49.
41 See Judiciary Act 1903, section 44 (Cth).
42 A Dickey, ‘The Province and Functions of Assessors in English Courts’ (1970) 33 Modern Law Review 494.
43 SFC Milsom, Historical Foundations of English Law (1969) 235-9.
44 Common Law Procedure Act 1852, section 94; Common Law Procedure Act 1854, sections 46, 48, 53, 55, 56.
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In Chancery, reference (by interlocutory judgment) of factual inquiries to officers of court 
— the Masters was commonplace. The 1865 edition of Daniel’s Chancery Practice listed, as 
examples of matters typically referred to the Masters, ascertainment of the identity of the 
heir at law and the next of kin of an intestate person, and the membership of a class of 
beneficiaries of a trust. But, from the 18th century, there were many complaints about 
proceedings on these references to the Masters in Chancery — complaints about the 
delays and costs involved.45

The Judicature Acts

The main objects of the Judicature Acts 1873-1875 were to produce an integrated English 
court system; to require the concurrent administration of the substantive rules of common 
law and equity by courts within that system; and to provide or lay down the foundations 
for a consolidated and reformed code of civil procedure.

The Act of 1873 gave expression to recommendations of the Judicature Commissioners 
which were designed to preserve the facility of Chancery in particular to employ aides in 
the discharge of judicial functions, to enhance that facility and regulate the use of it.46 The 
Act did not detract from the inherent jurisdiction to delegate inquiries to Masters, but it 
provided for the attachment to the new amalgam court — the Supreme Court of 
Judicature — of a new class of ‘permanent officers to be called Official Referees, for the 
trial of such questions’ as should, under other provisions of the Act, ‘be directed to be 
tried by such Referees’.47

The number and qualifications of the persons to be appointed as official referees, and 
likewise their terms of office, were left to be determined by the Lord Chancellor, with the 
concurrence of the presidents of the divisions of the High Court of Justice (or a majority 
of them), and with the sanction of the Treasury.

The 1873 Act made it plain that the official referees had no jurisdiction in any matter save 
pursuant to a specific reference from the court. It also made it plain that the court could 
only make references to the Official Referees in non-criminal proceedings, and that it 
could not refer to an official referee the whole action or cause for final determination. The 
reference powers of the court were, in summary, these:

(a) Any question, whether of fact or law or both, arising in a cause or matter might be 
referred (by the High Court or Court of Appeal) for inquiry and report to any court 
official or special referee. The report might be adopted wholly or partially by the 
court, and might, if so adopted, be enforced as a judgment of the court. This general 
rule was subject to existing rights to the verdict of a jury.48

(b) Alternatively, the court might in any cause or matter of type (a) above ‘call in the aid 
of one or more assessors specially qualified, and try and hear such cause or matter 
wholly or partially with the assistance of such assessors.’49

(c) With the consent of the parties, the High Court could order that any question or 
issue of fact or account arising in a cause or matter be tried before an official referee 
or a special referee to be appointed by the parties.50

45 DM Kerly, An Historical Sketch of the Equitable Jurisdiction of the Court of Chancery (1890) 125-6, 272-3; 
W Holdsworth, History of English Law (3rd edn, 1944) vol 9,360-5,438-40; J Bentham Introductory View of 
the Rationale of Evidence in 6 The Works of Jeremy Bentham (Bowring ed 1843) 43.

46 R Burrows, ‘Official Referees’ (1940) 56 Law Quarterly Review 504.
47 Section 83.
48 See section 56.
49 Section 56.
50 Section 57.
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(d) Irrespective of whether the parties consented the High Court could, in certain cases, 
direct ‘trial’ of questions or issues of fact or account arising in causes or matters 
before an official or special referee. Those certain cases were ones ‘requiring any 
prolonged examination of documents or accounts, or any scientific or local 
investigation’ which could not, in the court’s opinion ‘conveniently be made before a 
jury, or conducted by the Court through its other officers.. .’.51

The court could not refer an entire action to an official referee for trial, but the report of 
an official referee on a question of fact was, unless set aside by the court, declared to have 
the same effect as the verdict of a jury.52

Later developments in England

Over the years, the official referee system in England has undergone a number of changes. 
From 1884 it became possible to refer an entire action to an official referee for trial.53 In 
1925 the statutory provisions in the 1873 Act (as amended) were repealed and replaced by 
new provisions54 and years’ standing.55 Subsequent legislation affecting the system 
included the Administration of Justice Act 1956, the Courts Act 1971, the Supreme Court 
Act 1981, and the Administration of Justice Act 1982.

Since 1 January 1972, the office of official referee has ceased to exist. Official referees’ 
business can now only be assigned to circuit court judges, deputy circuit judges and 
recorders who have been nominated by the Lord Chancellor as persons to whom such 
business may be assigned.56

The current rules on trials before and inquiries by referees and masters are contained in 
Order 36 of the Rules of the Supreme Court, as amended in 1982.57 For present purposes, 
the only relevant rules are those relating to inquiries. They are as follows:

8. In cause or matter in the Chancery Division or Queen’s Bench Division other than a 
criminal proceeding by the Crown the Court may, subject to any right to a trial with a jury, 
refer to an official referee for inquiry and report any question or issue of fact arising therein; 
and, unless the Court otherwise orders, the further consideration of the cause or matter shall 
stand adjourned until the receipt of the official referee’s report.
9. (1) The report made by an official referee in pursuance of a reference under r.8 shall be 
made to the Court and notice thereof served on the parties to the reference.
(2) The official referee may in his report submit any question arising therein for the decision 
of the Court or make a special statement of facts from which the Court may draw such 
inferences as it thinks fit.
(3) On the receipt of the official referee’s report, the Court may —

(a) adopt the report in whole or in part;
(b) vary the report;
(c) require an explanation from him;
(d) remit the whole or any part of the question or issue originally referred to him 

for further consideration by him or any other official referee; or
(e) decide the question or issue originally referred to him on the evidence taken 

before him, either with or without additional evidence.

51 Section 57.
52 Section 58.
53 Judicature Act 1884, section 9.
54 Judicature Act 1925, sections 88 and 89.
55 Supreme Court of Judicature (Consolidation) Act 1925.
56 Supreme Court Act 1971, section 25(1); Supreme Court Act 1981, section 68.
57 Statutory Instruments 1982 No 1111.
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(4) When the report of the official referee has been made, an application to vary the report 
or remit the whole or any part of the question or issue originally referred may be made on 
the hearing by the Court of the further consideration of the cause or matter, after giving not 
less than 4 days notice thereof, and any other application with respect to the report may be 
made on that hearing without notice.

(5) Where on a reference under r.8 the Court orders that the further consideration of the 
cause or matter in question shall not stand adjourned until the receipt of the official referee’s 
report, the order may contain directions with respect to the proceedings on the receipt of the 
report, and the foregoing provisions of this rule shall have effect subject to any such 
directions.

Under Order 36, Rule 11(2), references pursuant to rule 8 may be made to a master 
instead of an official referee. Under Rule 10(2), such references may also be made to a 
special referee, that is, a referee nominated by the parties.

Inquiries pursuant to rule must be conducted, ‘as nearly as circumstances admit... in the 
like manner as the like proceedings before a judge’,58 and in those inquiries the official 
referee or master has the same powers as a judge.59 An inquiry is therefore to be 
conducted as if it were a judicial inquiry and subject to the curial rules of evidence.60

The report made at the conclusion of an inquiry is addressed to the judge or court making 
the reference. It must set out the facts in sufficient detail to enable the court to make a 
judgment.61 But reasons for the fact-findings do not have to be given unless the referring 
judge or court directs that reasons be given.62

The latest edition of the Supreme Court Practice (1985) states that orders for inquiry and 
report have not been made for many years. Such inquiries, it is said, ‘would be likely to 
involve the parties in greatly increased costs and to add to the delay in reaching finality in 
the action as well as introducing unnecessary technicalities in procedure’. The note 
suggests that orders for inquiry are, for practical purposes, obsolete.63

United States of America

In the United States there is a long history of the use of court officers and other persons to 
undertake inquiries, by direction of courts, into questions of fact. The practice of 
directing inquiries before masters, ad hoc special masters, commissioners, committees and 
auditors seems to have been most prevalent in courts exercising an equity jurisdiction.64

Prior to the Federal Equity Rules of 1912, references to masters in equity in the federal 
courts were usual in equity proceedings.65 Express provision for references to masters for 
examination was made in the Federal Equity Rules 182266 and in the re-enacted rules of 
1842.67
58 Rule 4(1 )(b).
59 Rule 4(1 )(a).
60 Wenlock (Baroness) v River Dee Co (1887) 19 QBD 155.
61 Burrard v Callisher (1882) 30 WR 321.
62 Dunkirk Colliery Co v Lever (1878) 9 Ch D 20, 28; Miller v Pilling (1882) 9 QBD 736; Walker v Bunkell 

(1882) 22 Ch D 722.
63 Supreme Court Practice (1985) vol 1, part 1, 558.
64 IR Kaufman, ‘Masters in the Federal Courts: Rule 53’ (1958) 58 Columbia Law Review 452.
65 id, 454.
66 Rule 29 - 20 US (7 Wheaton) xii.
67 Rules 73-84.
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The Rules of 1912, however, stipulated that except in matters of account, references to 
masters should be exceptional, and should only be made ‘upon a showing that some 
exceptional condition’ require it.68

The reference procedure in federal District Courts is currently governed by Rule 53 of the 
Federal Rules of Civil Procedure made in 1939 (as amended).69 This rule permits references 
to be made in all actions before the District Courts. These references may be made to 
court appointed, special masters, a term which is defined to include referees, auditors, 
examiners and assessors.70 Prior to 1983, the definition included commissioners, but the 
reference to commissioners was deleted because the office of commissioner had become 
defunct.

Prior to the 1983 amendments to the Federal Rules it was also possible for the District 
Courts to appoint standing masters, but when provision was made in that year for the full
time magistrates and their appointment by District Courts to act as special masters (28 US 
Code 636(6)(2)), the provision for standing masters was deleted.71

Rule 53(b) of the Federal Rules, in keeping with the 1912 Federal Equity Rules, requires 
that references to masters ‘shall be the exception and not the rule’. It further provides that:

(a) ‘In actions to be tried by jury, a reference shall be made only when the issues 
are complicated’;

(b) ‘[I]n actions to be tried without a jury, save in matters of account and of 
difficult computation of damages, a reference shall be made only upon a 
showing that some exceptional condition requires it’;

(c) But none of the above mentioned limitations apply where the parties 
consent to the appointment of a federal magistrate as a special master.

The general rule that references must be exceptional has been interpreted to mean that a 
reference cannot be made merely because the court has a backlog of cases. Nor can a 
court adopt a practice of referring cases of a particular type.72

Rule 53 does not limit the matters or questions which, by court order, may be referred to 
a special master, though Rule 53(c) does enable the court to prescribe precise terms of 
reference and also limit the powers which the master may exercise. There can be a general 
reference to inquire into and report on all the issues involved in the litigation, of both law 
and fact. What cannot be delegated to a special master, without the consent of the parties, 
is a power to make a final decision in the action.73

The terms of reference given to a special master may be limited in a variety of respects, for 
example:

(a) as regards the issues to be investigated and reported upon;
(b) by an order to ‘do or perform particular acts’;
(c) by an order ‘to receive and report evidence only’;74
(d) by orders as to ‘time and place for beginning and closing the hearings and 

for the filing of the master’s report’.75

68 226 US 627 and ‘Federal Equity Rules’ (1922) 35 Harvard Law Review 276, 295.
69 Moore’s Manual of Federal Practice and Procedure (release 1984) Chapter 21.
70 Rule 53(a).
71 id, 21-3.
72 id, 21-4; Kaufman, op cit, 453-9.
73 Moore, op cit, 21-16, 21-17.
74 cf Australian and English court orders for taking evidence on commission.
75 Rule 53(b).
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In tht absence of prescribed limitations in the reference order, the order is efficient to give 
the master power to do the following:

(a) ‘regulate all proceedings in every hearing before him’;
(b) ‘do all acts and take all measures necessary or proper for the efficient 

performance of his duties under the order’;
(c) ‘require the production before him of evidence upon all matters embraced in 

the reference, including the production of all books, papers, vouchers, 
documents, and writing applicable thereto’;

(d) ‘rule upon the admissibility of evidence’;
(e) ‘put witnesses on oath’;
(f) examine the witnesses himself;
(g) ‘call the parties to the action and examine them upon oath’.76

Rule 53 imposes certain requirements as to the contents of reports by special masters and 
distribution of those reports. The minimum requirements are that the report should be 
aptly responsive to the court’s reference order; should be filed with clerk of the court; 
and, in a non-jury action, shall (unless otherwise directed by the reference order), include 
in the file to the clerk ‘a transcript of the proceedings and of the evidence and the original 
exhibits’.77 The clerk, in turn, is required to mail to all parties notice of the filing. And as 
judgment rests with the referring court (acting with or without a jury), the report must 
contain sufficient information to enable the court to make an independent judgment.78

Decision on the issues of fact and law is for the District Court. Although the Court is 
obliged, in non-jury actions, to accept the master’s findings of fact unless they are clearly 
erroneous, parties may make objections to the master’s report, and, after a hearing on the 
objections, the Court may adopt the report, modify it, reject it in whole or in part, receive 
further evidence or recommit the report with instructions79 What the Court cannot do is 
act merely as a ‘rubber stamp’.80

The Federal Rules of Civil Procedure do not apply to proceedings in the Supreme Court of 
the United States which has its own rules of court. Those rules do not contain a rule such 
as Rule 53 of the Federal Rules though Rule 9.2 states that the Federal Rules ‘where their 
application is appropriate, may be taken as a guide to procedure in original actions in this 
Coun’. Where questions of fact are to be determined in original actions, the Court 
customarily appoints special masters or commissioners to take evidence and make 
findings (including on matters of law) and recommendations. In appointing a master, the 
Cour. confers power to summon witnesses and issue subpeonas.81

The report of the master is merely advisory and is subject to exceptions and objections by 
the parties, though if no exceptions are filed, the Court normally enters the decree 
recommended.82
76 Rile 53(c).
77 Rile 53(e)(1).
78 id,21-11.
79 Rile 53(e)(2).
80 id, 21-17, 21-18, 21-32. See also Logue v Wilson 341 NE 2d 641 (1975); Ivywood Apartments v Bennett 367 

NE 2d 1205 (1976); Normandy Place Associates v Beyer, Ohio, 443 NE 2d 161, 164 (1982).
81 RL Stern, E Gressman and SM Shapiro, Supreme Court Practice (6th edn, 1986) 495.
82 ibid.
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The cases which appear to have been most frequently referred by the Supreme Court to 
special masters are boundary disputes between States and disputes between the federal 
Government and States concerning jurisdiction over the seas and submerged lands.83 84

The use by United States courts of masters to conduct inquiries on their behalf appears 
not to have presented any serious constitutional difficulties. It is certainly not inconsistent 
with section 1 of Article III of the United States Constitution which invests the judicial 
power of the United States in the Supreme Court and in such inferior courts as the 
Congress creates, and declares that judges of these courts shall hold their offices during 
good behaviour.

The power to appoint masters, the Supreme Court has held, is an inherent power of the 
federal courts. ‘Courts’, it was said in Ex parte Peterson,84 ‘have, in the absence of 
prohibition, inherent power to provide themselves with the instruments required for the 
performance of their duties .... This power includes authority to appoint persons 
unconnected with the court to aid judges in the performance of specific duties as they may 
arise in the progress of a cause.’ The use of the power is, however, subject to a litigant’s 
right to jury trial.85

No infringement of the separation of powers doctrine is involved in the appointment of 
masters to conduct inquiries for the federal courts so long as the court making the 
appointment does not delegate the judicial function itself.86 The ultimate judgment in a 
case must be reserved to the court. Certainly the court must remain the ultimate decider of 
questions of law. There is some authority for the view that a non-court may be given 
authority to make final determinations on questions of fact,87 so long as a court is not 
precluded from determining whether the findings of fact are based on evidence.88 Rule 
53(e)(2) of the Federal Rules of Civil Procedure recognises this principle and it is not 
without significance that a District Court is obliged to decide whether the findings of a 
master are erroneous, irrespective of whether any objection is made to the master’s report 
is made by the parties.89 It is however doubtful whether any statutory rule could preclude 
full judicial review of findings on facts the existence of which is necessary for the exercise 
of a constitutional power.

Federal jurisdiction in Australia

Both the Judiciary Act 1903 (Cth) and the Federal Court of Australia Act 1976 (Cth) 
empower the High Court and Federal Court respectively to make orders and issue 
commissions for the examination of witnesses on oath.90 Their rule also authorise the 
making of orders directing inquiries of the taking of accounts.91 In addition the High 
Court has power under Order 38 of its Rules to appoint a person as ‘an independent 
expert to inquire into a question of fact or opinion not involving questions of law or 
construction’.92 This power may be exercised only in non-jury cases which involve ‘a 
question for an expert witness’.93 The term ‘expert’ is defined in rule 1 to include:

83 id, 494-6.
84 253 US 300, 312(1920).
85 United States Constitution, Sixth Amendment.
86 La Buy v Howes Leather Co 350 US 964 (1956).
87 Crowell v Benson 285 US 22, 51-2 (1932).
88 TPO Inc v McMillan 460 F 2d 348 (7th Circ 1972); Reed v Board of Education Commissioners 459 F 2d 121 

(1st Circ 1972).
89 Livas v Teledyne Movible Offshore Inc 607 F 2d 118 (CA 5th 1979).
90 Judiciary Act 1903, section 77G; Federal Court of Australia Act 1976, section 46(a).
91 Rules of the High Court, 0 39 rr 2 and 9; Rules of the Federal Court, Order 34, r 5.
92 Rule 2.
93 Rule 2.
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a scientific person, a lawyer, a medical man, an engineer, an accountant, an actuary, a 
surveyor or other skilled person whose opinion on a question relevant to the issues involved 
would be received by the Court.

An independent expert appointed by the Court is required to furnish a written report to 
the Court and copies of the report must be supplied to the parties.94 A party may apply for 
leave to cross-examine the expert on his report95 and the Court may order the expert to 
make a further or supplemental report.96 Rule 3(1) provides that: The report, so far as it is 
not accepted by all parties, shall be treated as information furnished to the Court and 
shall be given such weight as the Court thinks fit.’

Order 34 of the Rules of the Federal Court also provides for the appointment of experts.

One limitation on the use of court-appointed experts under Order 38 of the High Court 
Rules is that an expert can be appointed only on the application of a party. But there is 
English authority for the view that a court has an inherent power to obtain independent 
expert evidence97

A further limitation on the appointment of experts as witnesses is presumably that 
generally applicable where expert opinion is sought to be adduced. Expert opinion 
cannot be admitted on matters of common knowledge. It may well be that the High Court 
could not appoint an expert to inquire into and report on a question of fact of which the 
Court was entitled to take judicial notice.

This limitation does not, however, apply to inquiries directed under Order 34 Rule 2 of 
the Rules of the High Court.

No case appears to have arisen in which the High Court has had to consider the 
constitutionality of employing persons or bodies which are not courts, within the meaning 
of section 71 of the Constitution, to ascertain facts, adjudication. There are, however, 
dicta in Mr Justice Windeyer’s judgment in Kotsis v Kotsis98 that persons who are not of 
the court may be charged by direction of the court, with duties that ‘are truly ancillary’ or 
‘truly subservient to’ adjudication, and that those duties may include ‘providing material 
upon the basis of which an adjudication of the court is to be made.’ Mr Justice Windeyer 
gave as examples ‘the taking of accounts of an inquiry as to damages for the purpose of 
reporting the result to the court to enable a judgment to be given . . .’. He likened reports, 
pursuant to a court’s directions to take accounts or make inquiries, to the verdicts of 
juries. Juries, he pointed out, are not part of the court and their verdicts only become 
binding on the parties when accepted by the court. He could

see no reason why, assuming that the process of giving judgment is not taken from the court, 
matters arising before the hearing of the principal cause, or afterwards for working out the 
effect of a judgment, should not be inquired into and reported on by officers of the court. 
The court would not then confirm the decision of an officer. It would itself pronounce 
judgment on material he provided, which judgment might ... be in most cases in 
accordance with any recommendation emerging from the report, but would not necessarily 
be so.99

94 Rule 3.
95 Rule 4.
96 Rule 7.
97 Colls v Home and Colonial Stores Ltd [1904] AC 179; cf IF Sheppard, ‘Court Witnesses — A Desirable or 

Undesirable Encroachment on the Adversary System?’ (1982) 56 ALJ234, 237.
98 (1970) 122 CLR 69, 92.
99 ibid.
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Conclusions

Were it thought desirable that the High Court should have power to refer questions of fact 
— whether they be questions of adjudicative fact or questions of legislative fact — to 
persons or bodies which are not courts within the meaning of section 71 of the 
Constitution, it would not, in my opinion, be necessary for the Constitution to be 
amended, either to confer the power or to enable the power or to enable the power to be 
conferred by Act of the Federal Parliament.

The Federal Parliament, in my view, already has power under section 51(xxxix.) of the 
Constitution — the express incidental power — to enact legislation to enable the High 
Court to refer questions of fact to other persons or bodies for inquiry and report, and to 
do so of its own motion. But to avoid any risk that the validity of such legislation might be 
challenged on the ground that judicial powers of the Commonwealth were to be exercised 
by a person or body which was not a section 71 court, the federal legislation would need 
to be framed in such a way that it was clear that the ultimate decision in the matter rested 
with the High Court and that the determinations of the ‘delegate’ were not final and 
binding on the Court.100 The legislation might also have to make it clear that a litigant’s 
right to jury trial was not affected.

These conclusions are based principally upon the following:
(a) In considering whether federal legislation contravenes the Constitution’s 

prohibition against exercise of judicial powers by persons and bodies not 
courts within the meaning of section 71, and also in considering what are 
essential characteristics of judicial powers, the High Court has been much 
influenced by historical experience. So if it can be shown that there is a long 
history of courts in comparable jurisdictions delegating certain of the tasks 
involved in adjudication of causes to persons other than members of the 
court, the Court is likely to accept that a delegation of similar tasks by it (or 
another court of federal jurisdiction) does not violate the separation of 
powers doctrine.

(b) English and American experience indicates a long tradition of using officers 
of court and others to conduct court-directed inquiries.

(c) There is also authority for the proposition that courts have an inherent 
jurisdiction to direct inquiries on their behalf.

(d) Under Order 34, rule 2 of the Rules of the High Court, the Court already has 
power to direct inquiries. This power is not mentioned in the Judiciary Act 
1903 which seems to suggest that the High Court, in making the Rules, 
accepted that it has an inherent jurisdiction to direct inquiries on its behalf.

If courts of federal jurisdiction do have an inherent power to direct inquiries and report 
on issues of fact, there is no reason to suppose that this power is limited to inquiries and 
report on adjudicative facts. In constitutional cases, the power might be exercised more 
appropriately in relation to non-adjudicative facts the proper ascertainment of which is 
likely to take considerable time. Many cases arising under section 92 of the Constitution 
may be of this kind; likewise cases arising under provisions in the proposed new Chapter 
of the Constitution on Rights and Freedoms.

100 On whether power to make a conclusive decision on questions of fact is indicative of judicial power see 
Rola Co (Aust) Pty Ltd v Commonwealth (1944) 69 CLR 185.
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APPENDIX N

HISTORY OF BILLS
PROPOSING ALTERATION TO THE CONSTITUTION

In Chapter 1 there is a table giving the history of constitutional referendums.1 It showed 
that eight referendums out of 38 have achieved sufficient majorities for alteration to the 
Constitution. Many more Bills proposing alteration to the Constitution have been 
introduced into Federal Parliament but not gone to referendum. These, of course, have 
not resulted in constitutional alteration. Table A below lists the Constitution Alteration 
Bills which have not passed into law, including those which went to referendum and were 
not carried.

Bills to alter the Constitution but not carried

Up to the 1983-84 session of the Parliament 109 Bills to alter the Constitution which were 
not carried had been introduced, though a number of these were the same or essentially 
the same Bills introduced on more than one occasion. (See Table A.) Forty-five of these 
Bills were introduced before 1920. The numbers of Bills introduced in the following 
decades were:

1920-29 3
1930-39 5
1940-49 5
1950-59 3
1960-69 11
1970-79 20

Seventeen Bills were introduced between 1980 and the 1983-84 session.

Sixty-one of the 109 Bills were Government Bills, they being:

Bruce-Page 2
Chifley 3
Curtin 2
Deakin 3
Fisher 15
Fraser 1
Hawke 8

Holt 1
Hughes 3
Lyons 2
Menzies 4
Scullin 3
Whitlam 14

Seven of the 109 Bills were passed by both Houses but writs for referendums were not 
issued. They were:

advisory jurisdiction of High Court 1983 
inter-change of powers 1983 
Parliament 1965 
Parliamentary terms 1983
removal of out-moded and expended provisions 1983 
repeal of section 129 1965 
simultaneous elections 1983

1 Table 1.1, para 1.21.
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In seven cases writs for referendums had been issued but were withdrawn. The seven Bills 
in question were Bills of the Fisher Government (on corporations, industrial matters, 
nationalisation of monopolies, railway disputes, senators’ term of service, trade and 
commerce, and trusts), the Government decided not to proceed with the referendums 
after State Premiers had agreed to introduce legislation in their State Parliaments to refer 
powers to the Federal Parliament under section 51(xxxvii.) of the Constitution. 
Legislation was enacted to overcome doubts about whether the writs could be revoked 
(Referendum (Constitution Alteration) Act (No 2) 1915).

There have been several cases in which a Bill to alter the Constitution has been passed by 
the Senate but not by the House of Representatives and in which the Senate, relying on 
paragraph 2 of section 128, has requested the Governor-General to issue a writ for a 
referendum. In each case the request has been refused. The Bills in question were:

corporations 1914 
industrial matters 1914 
nationalisation of monopolies 1914 
railway disputes 1914 
trade and commerce 1914 
trusts 1914

(These Bills had been introduced by Senator McGregor and Mr Fisher.)

The following Bills to alter the Constitution have been submitted to a referendum 
notwithstanding that they have not been passed by the Senate:

democratic elections 1974 
Local Government bodies 1974 
mode of altering the Constitution 1974 
simultaneous elections 1974

In each case the Bill failed to attract the requisite electoral majorities.

Referendum under section 128

To date there have been 17 occasions on which proposals to alter the Constitution have 
been submitted to referendum. The total number of proposals submitted to referendum is 
38 (22 of them being proposals of Labor Governments). Only eight of the 38 proposals 
have been ratified. They are, in chronological order as follows:

Year Subject Government Submitting Sections
1906 rotation of senators Protectionist 13
1910 state debts Fusion 105
1928 state debts (the financial agreement) Nat./CP 105A
1946 social services Labor 51(xxxiiA.)
1967 Aborigines Lib/CP 51(xxvi.), 127
1977 casual vacancies in Senate Lib/NCP 15

Territorial votes 128
retirement of judges 72

Up to 1945, 19 proposals were submitted to referendum on nine occasions (three passed).
Between 1946 and 1984 19 proposals were submitted to referendum on eight occasions 
(five passed).

Of the thirty proposals submitted to referendum which were rejected, five were supported 
by a majority of electors. They were:
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aviation 1936 
marketing 1946 
industrial employment 1946 
simultaneous election 1977 and 1984

Of these, the following were also supported by electoral majorities in three States: 
marketing, industrial employment, and in 1977 simultaneous elections.

The proposals for change which have been submitted to referendum but have not been 
ratified, failed to obtain majorities in the several States as follows:

State
NSW
Queensland
South Australia
Tas
Vic
WA

1901-1945
20
17
22
27
23
15

Post 1945
5

13
13
13
10
12

The record of referendum clearly shows that it has been very difficult for Federal 
Governments to obtain the electoral majorities needed to achieve formal alteration of the 
Constitution. One reason for this must surely be that most electors are singularly ill- 
informed about constitutional matters and when required to vote on proposals for 
alteration of the Constitution, the effect of which they do not understand, tend to vote No.

The Newspoll conducted in April 1987 for the Constitutional Commission showed, on the 
basis of a sample of approximately 1100 persons, that 46 per cent of Australians were not 
even aware that Australia has a Constitution. Tasmanians and Western Australians 
emerged as the most ignorant; persons in NSW the least ignorant. But of those who 
professed ignorance of the existence of a Constitution, 70 per cent were between the ages 
of 18 and 24 years.

Table A2 Constitution Bills not passed into law.

Bill Introduced by Session
Dealt 

with by
H. of R. 

or Senate

Remarks

Constitution Alteration
(Aborigines) 1964

Mr Calwell 1964-66 H. of R. Lapsed at second reading 
stage

Constitution Alteration
(Aborigines) 1966

Mr Wentworth 1964-66 H. of R. Lapsed at second reading 
stage

Constitution Alteration
(Advisory Jurisdiction of 
High Court) 1983

Hawke Government 1983-84 H. of R. 
and Senate

Writ for Referendum not 
issued

Constitution Alteration
(Appropriation Bills)
1983

Senator Peter Rae 1983-84 Senate Laid aside for want of 
absolute majority on third 
reading

Constitution Alteration
(Appropriation Bills)
1984

Senator Peter Rae 1983-84 Senate Lapsed at second reading 
stage

Constitution Alteration
(Aviation) 1936

Lyons Government 1934-37 H. of R. 
and Senate

Rejected at Referendum

2 Commonwealth of Australia, Department of the House of Representatives, Bills Not Passed into Law and 
Bills which originally Lapsed but Subsequently Passed, Sessions 1901-02 — 1983-84 (1985), extracts (pages 
17-24.)
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Bill Introduced by Session
Dealt 

with by
H. of R. 

or Senate

Remarks

Constitution Alteration
(Avoidance of Double 
Dissolution Deadlocks)

Menzies Government 1950-51 H. of R. 
and Senate

Lapsed in Senate after 
reference to Select
Committee (report printed)

1950
Constitution Alteration

(Corporations) 1912
Fisher Government 1912 H. of R. 

and Senate
Rejected at Referendum

Constitution Alteration Senator McGregor 1913 Senate and Lapsed in H. of R. at second
(Corporations) 1913 Mr Fisher H. of R. reading stage

Constitution Alteration Senator McGregor 1914 Senate and Lapsed in H. of R. at second
(Corporations) 1914 Mr Fisher H. of R. reading stage. Senate 

requested Governor-
General to submit to a 
Referendum vide Section 
128 of Constitution.
Request not granted

Constitution Alteration
(Corporations) 1915

Fisher Government 1914-17 H. of R. 
and Senate

Writ for Referendum
withdrawn3

Constitution Alteration
(Corporations) 1916

Senator Gardiner 1914-17 Senate Ruled out of order at second 
reading stage

Constitution Alteration
(Creation of Court of

Senator Neild 1909 Senate Lapsed at second reading 
stage

Criminal Appeals) 1909
And see “Criminal

Appeals”
Constitution Alteration

(Democratic Election of
Senator Murphy 1968-69 Senate Lapsed at second reading 

stage
State Parliaments) 1968

Constitution Alteration
(Democratic Election of

Senator Murphy 1968-69 Senate Lapsed at second reading 
stage

the House of
Representatives) 1968

Constitution Alteration
(Democratic Elections)

Whitlam Government 1973-74 H. of R. 
and Senate

Second reading negatived in 
Senate

1974[ 1973]
Constitution Alteration

(Democratic Elections) 
1974

Whitlam Government 1974 H. of R. 
and Senate

Second reading negatived in 
Senate. H. of R. requested 
Governor-General to
submit to a Referendum 
vide Section 128 of 
Constitution. Rejected at 
Referendum

Constitution Alteration
(Democratic Elections)

Senator Macklin 1983-84 Senate Lapsed at second reading 
stage

1984
Constitution Alteration

(Disagreement between
Senator McKenna 1964-66 Senate Lapsed at second reading 

stage
the Senate and the House 
of Representatives) 1964

Constitution Alteration
(Division of States into

Senator McKenna 1964-66 Senate Lapsed at second reading 
stage

Electoral Divisions) 1964
Constitution Alteration

(Double Dissolution)
1983

Senator Hamer 1983-84 Senate Laid aside for want of 
absolute majority on third 
reading

Constitution Alteration
(Electors’ Initiative) 1980

Senator Mason 1978-80 Senate Lapsed at second reading 
stage

Constitution Alteration
(Electors’ Initiative) 1982

Senator Mason 1980-83 Senate Lapsed at second reading 
stage

3 See, Referendum (Constitution Alteration) Act (No. 2), No. 5 1 of 1915
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Bill Introduced by Session Remarks
Dealt 

with by 
H. of R. 

or Senate

1983-84 Proceedings resumed; lapsed 
at second reading stage

Constitution Alteration
(Essential Services) 1926

Bruce-Page 
Government

1926-28 H. of R. 
and Senate

Rejected at Referendum

Constitution Alteration
(External Affairs) 1984

Senator Durack 1983-84 Senate Lapsed at second reading 
stage

Constitution Alteration
(Finance) 1909

Deakin Government 1909 H. of R. 
and Senate

Rejected at Referendum

Constitution Alteration
(Fixed Term Parliaments)

Senator Evans
Mr Bowen

1980-83 Senate and 
H. of R.

Lapsed in H. of R. at second 
reading stage

19814
Constitution Alteration

(Fixed Term Parliaments) 
1983

Hawke Government 1983-84 Senate Order of day for resumption 
of debate on second 
reading discharged

Constitution Alteration
(Holders of Office of

Senator Colston 1978-80 Senate Lapsed at second reading 
stage

Profit) 1978
Constitution Alteration

(Holders of Office of
Senator Colston 1980-83 Senate Lapsed at second reading 

stage
Profit) 1981

Constitution Alteration
(Incomes) 1973

Whitlam Government 1973-74 H. of R. Rejected at Referendum and 
Senate

Constitution Alteration Senator Trenwith 1909 Senate Second reading negatived
(Industrial Conditions)
1909

Constitution Alteration
(Industrial Employment)

Chifley Government 1945-46 H. of R. 
and Senate

Rejected at Referendum

1946
Constitution Alteration

(Industrial Matters) 1912
Fisher Government 1912 H. of R. 

and Senate
Rejected at Referendum

Constitution Alteration
(Industrial Matters) 1913

Senator McGregor
Mr Fisher

1913 Senate and 
H. of R.

Lapsed in H. of R. at second 
reading stage

Constitution Alteration
(Industrial Matters) 1914

Senator McGregor
Mr Fisher

1914 Senate and 
H. of R.

Lapsed in H. of R. at second 
reading stage. Senate
requested Governor-
General to submit to a 
Referendum vide Section 
128 of Constitution. 
Request not granted

Constitution Alteration Fisher Government 1914-17 H. of R. Writ for Referendum
(Industrial Matters) 1915 and Senate withdrawn4 5

Constitution •Alteration Senator Gardiner 1914-17 Senate Ruled out of order at second
(Industrial Matters) 1916 reading stage

Constitution Alteration Scullin Government 1929-31 H. of R. Second reading negatived in
(Industrial Powers) 1930 and Senate Senate

Constitution Alteration Bruce-Page 1926-28 H. of R. Rejected at Referendum
(Industry and Government and Senate
Commerce) 1926

Constitution Alteration Whitlam Government 1974 H. of R. Lapsed in Senate at second
(Interchange
1974

of Powers) and Senate reading stage

Constitution Alteration Whitlam Government 1974-75 H. of R. Lapsed in Senate at second
(Interchange
1975

of Powers) reading stage

Constitution Alteration Hawke Government 1983-84 Senate and Writ for Referendum not
(Interchange of Powers) H. of R. issued
1983

4 Short title amended to read 1982 before transmission to H. of R.
5 See Referendum (Constitution Alteration) Act (No. 2), No. 51 of 1915.
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Bill

Constitution Alteration 
(Interchange of Powers) 
1984

Constitution Alteration 
(Legislative Powers) 1910 

Constitution Alteration 
(Legislative Powers) 1919 

Constitution Alteration 
(Legislative Referendum) 
1914

Constitution Alteration 
(Local Government 
Bodies) 1974 [1973] 

Constitution Alteration 
(Local Government 
Bodies) 1974

Constitution Alteration 
(Marketing) 1936 

Constitution Alteration 
(Mode of Altering the 
Constitution) 1974 [1973] 

Constitution Alteration 
(Mode of Altering the 
Constitution) 1974

Constitution Alteration 
(Monopolies) 1910 

Constitution Alteration 
(Nationalization of 
Monopolies) 1906 

Constitution Alteration 
(Nationalization of 
Monopolies) 1909 

Constitution Alteration 
(Nationalization of 
Monopolies) 1912 

Constitution Alteration 
(Nationalization of 
Monopolies) 1913 

Constitution Alteration 
(Nationalization of 
Monopolies) 1914

Constitution Alteration 
(Nationalization of 
Monopolies) 1915

Introduced by Session
Dealt 

with by
H. of R. 

or Senate

Remarks

Hawke Government 1983-84 Senate and 
H. of R.

Rejected at Referendum

Fisher Government 1910 H. of R. 
and Senate

Rejected at Referendum

Hughes Government 1917-19 H. of R. 
and Senate

Rejected at Referendum

Senator Bakhap 1914-17 Senate Leave granted to bring in, 
Bill not brought in

Whitlam Government 1973-74 H. of R. 
and Senate

Second reading negatived in 
Senate

Whitlam Government 1974 H. of R. 
and Senate

Second reading negatived in 
Senate. H. of R. requested 
Governor-General to
submit to a Referendum 
vide Section 128 of 
Constitution. Rejected at 
Referendum

Lyons Government 1934-37 H. of R. 
and Senate

Rejected at Referendum

Whitlam Government 1973-74 H. of R. 
and Senate

Senate insisted on
amendment; Bill laid aside 
in H. of R.

Whitlam Government 1974 H. of R. 
and Senate

Laid aside in Senate for want 
of absolute majority on 
third reading. H. of R.
requested Governor-
General to submit to a 
Referendum vide Section 
128 of Constitution.
Rejected at Referendum

Fisher Government 1910 H. of R. 
and Senate

Rejected at Referendum

Senator Pearce 1906 Senate Second reading negatived

Senator Pearce 1909 Senate Lapsed at second reading 
staged

Fisher Government 1912 H. of R. 
and Senate

Rejected at Referendum

Senator McGregor
Mr Fisher

1913 Senate and
H of R.

Lapsed in H. of R. at second 
reading stage

Senator McGregor
Mr Fisher

1914 Senate and 
H. of R.

Lapsed in H. of R. at second 
reading stage. Senate 
requested Governor-
General to submit to a 
Referendum vide Section 
128 of Constitution.
Request not granted

Fisher Government 1914-17 H. of R. 
and Senate

Writ for Referendum
withdrawn6

6 See Referendum (Constitution Alteration) Act (No. 2), No. 51 of 1915.
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Bill Introduced by Session
Dealt 

with by
H. of R. 

or Senate

Remarks

Constitution Alteration
(Nationalization of

Senator Gardiner 1914-17 Senate Ruled out of order at second 
reading stage

Monopolies) 1916
Constitution Alteration

(Nationalization of
Hughes Government 1917-19 H. of R. 

and Senate
Rejected at Referendum

Monopolies) 1919
Constitution Alteration

(Number of Senators and
Senator McKenna 1964-66 Senate Lapsed at second reading 

stage
Members of the House of
Representatives) 1964

Constitution Alteration
(Organized Marketing of

Chifley Government 1945-46 H. of R. 
and Senate

Rejected at Referendum

Primary Products) 1946
Constitution Alteration

(Parliament) 1965
Menzies Government 1964-66 H. of R. 

and Senate
Writ for Referendum not 

issued
Constitution Alteration

(Parliament) 1967
Holt Government 1967-68 H. of R. 

and Senate
Rejected at Referendum

Constitution Alteration
(Parliament) 1983

Senator Macklin 1983-84 H. of R. 
and Senate

Lapsed in H. of R. at second 
reading stage

Constitution Alteration
(Parliamentary Terms)

Hawke Government 1983-84 H. of R. 
and Senate

Writ for Referendum not 
issued

1983
Constitution Alteration

(Postwar Reconstruction
Curtin Government 1943-44 H. of R. 

and Senate
Rejected at Referendum

and Democratic Rights)
1944

Constitution Alteration
(Power of Amendment)

Scullin Government 1929-31 H. of R. 
and Senate

Second reading negatived in 
Senate

1930
Constitution Alteration

(Powers to deal with
Menzies Government 1951-53 H. of R. 

and Senate
Rejected at Referendum

Communists and
Communism) 1951

Constitution Alteration
(Prices) 1950

Senator McKenna
Mr Chifley

1950-51 Senate and 
H. of R.

Lapsed in H. of R. at second 
reading stage

Constitution Alteration
(Prices) 1973

Whitlam Government 1973-74 H. of R. 
and Senate

Rejected at Referendum

Constitution Alteration
(Prices and Incomes) 
1973

Senator Byrne 1973-74 Senate Lapsed at second reading 
stage

/ •
Rejected at ReferendumConstitution Alteration

(Railway Disputes) 1912
Fisher Government 1912 H. of R. 

and Senate
Constitution Alteration

(Railway Disputes) 1913
Senator McGregor
Mr Fisher

1913 Senate and 
H. of R.

Lapsed in H. of R. at second 
reading stage

Constitution Alteration
(Railway Disputes) 1914

Senator McGregor
Mr Fisher

1914 Senate and 
H. of R.

Lapsed in H. of R. at second 
reading stage. H. of R. 
requested Governor-
General to submit to a 
Referendum vide Section 
128 of Constitution.
Request not granted

Constitution Alteration
(Railway Disputes) 1915

Fisher Government 1914-17 H. of R. 
and Senate

Writ for Referendum
withdrawn7

Constitution Alteration
(Railway Disputes) 1916

Senator Gardiner 1914-17 Senate Ruled out of order at second 
reading stage

7 See Referendum (Constitution Alteration) Act (No. 2), No. 51 of 1915.
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Bill Introduced by Session Remarks
Dealt 

with by
H. of R. 

or Senate

Constitution Alteration
(Removal of Out-moded 
and Expended Provisions 
1983)

Hawke Government 1983-84 Senate and 
H. of R.

Writ for Referendum not 
issued

Constitution Alteration
(Rents and Prices) 1947

Chifley Government 1946-48 H. of R. 
and Senate

Rejected at Referendum

Constitution Alteration
(Repeal of Section 127) 
1965

Menzies Government 1964-66 H. of R. 
and Senate

Writ for Referendum not 
issued

Constitution Alteration
(Senators’ Term of
Service) 1915

Fisher Government 1914-17 H. of R. 
and Senate

Writ for Referendum
withdrawn8

Constitution Alteration
(Simultaneous Elections) 
1974 (1973]

Whitlam Government 1973-74 H. of R. 
and Senate

Lapsed in Senate after 
reference to Select
Committee (no report)

Constitution Alteration
(Simultaneous Elections) 
1974

Whitlam Government 1974 H. of R. 
and Senate

Second reading negatived in 
Senate. H. of R. requested 
Governor-Genreal to
submit to a Referendum 
vide Section 128 of 
Constitution. Rejected at 
Referendum

Constitution Alteration
(Simultaneous Elections) 
1975

Whitlam Government 1974-75 H. of R. 
and Senate

Second reading negatived in 
Senate

Constitution Alteration
(Simultaneous) Elections 
1975 [No.2]

Whitlam Government 1974-75 H. of R. 
and Senate

Second reading negatived in 
Senate

Constitution Alteration
(Simultaneous Elections) 
1977

Fraser Government 1976-77 H. of R. 
and Senate

Rejected at Referendum

Constitution Alteration
(Simultaneous Elections)
1983

Constitution Alteration
(Simultaneous Elections)
1984 (see Constitution 
Alteration (Terms of 
Senators) 1984)9

Hawke Government 1983-84 Senate and 
H. of R.

Writ for Referendum not 
issued

Constitution Alteration
(Special Duties) 1906

Deakin Government 1906 H. of R. 
and Senate

Laid aside in Senate for want 
of absolute majority on 
third reading

Constitution Alteration
(State Debts) 1906

Deakin Government 1906 H. of R. 
and Senate

Lapsed in Senate for want of 
absolute majority on
adoption of report re 
amendments of H. of R. to 
amendments of Senate

Constitution Alteration
(Terms and Rotation of 
Senators) 1964

Senator McKenna 1964-66 Senate Lapsed at second reading 
stage

Constitution Alteration
(Terms of Senators) 1984.

See “Constitution
Alteration (Simultaneous 
Elections) 1984”

Hawke Government 1983-84 Senate and 
H. of R.

Rejected at Referendum

8 See Referendum (Constitution Alteration) Act (No. 2), No. 51 of 1915.
9 Title amended before transmission to H. of R. Short title changed to Constitution Alteration (Terms of 

Senators) 1984.
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Dealt
Bill Introduced by Session with by Remarks

H. of R. 
or Senate

Constitution Alteration
(Tertiary Education) 1970

Senator Turnbull 1970-72 Senate Order of day for second 
reading discharged

Constitution Alteration
(Trade and Commerce)

Fisher Government 1912 H. of R. 
and Senate

Rejected at Referendum

1912
Constitution Alteration Senator McGregor 1913 Senate and Lapsed in H. of R. at second

(Trade and Commerce) Mr Fisher H. of R. reading stage
1913

Constitution Alteration Senator McGregor 1914 Senate and Lapsed in H. of R. at second
(Trade and Commerce) 
1914

Mr Fisher H. of R. reading stage. Senate 
requested Governor-
General to submit to a 
Referendum vide Section 
128 of Constitution. 
Request not granted

Constitution Alteration
(Trade and Commerce)

Fisher Government 1914-17 H. of R. 
and Senate

Writ for Referendum
withdrawn10

1915
Constitution Alteration

(Trade and Commerce)
Senator Gardiner 1914-17 Senate Ruled out of order at second 

reading stage
1916

Constitution Alteration
(Trade and Commerce)

Scullin Government 1929-31 H. of R. 
and Senate

Second reading negatived in 
Senate

1930
Constitution Alteration

(Trusts) 1912
Fisher Government 1912 H. of R. 

and Senate
Rejected at Referendum

Constitution Alteration Senator McGregor 1913 Senate and Lapsed in H. of R. at second
(Trusts) 1913 Mr Fisher H. of R. reading stage

Constitution Alteration Senator McGregor 1914 Senate and Lapsed in H. of R. at second
(Trusts) 1914 Mr Fisher H. of R. reading stage. Senate 

requested Governor-
General to submit to a 
Referendum vide Section 
128 of Constitution.
Request not granted •

Constitution Alteration
(Trusts) 1915

Fisher Government 1914-17 H. of R. 
and Senate

Writ for Referendum
withdrawn

Constitution Alteration
(Trusts) 1916

Senator Gardiner 1914-17 Senate Ruled out of order at second 
reading stage

Constitution Alteration
(Unification) 1910

Mr Bamford 1910 H. of R. Lapsed at second reading 
stage

Constitution Alteration
(Voting at Referendums)

Mr Calder 1974-75 H. of R. Lapsed at second reading 
stage

1975
Constitution Alteration

(War Aims and
Curtin Government 1940-43 H. of R. Lapsed at second reading 

stage
Reconstruction) 1942

Constitution (Section 125) 
Amendment 1903 [re

Mr V.L. Solomon 1903 H. of R. Lapsed at second reading 
stage

Federal Capital]
Constitution Convention 

1921
Hughes Government 1920-21 H. of R. Order of day for resumption 

of debate on second
reading discharged

10 See Referendum (Constitution Alteration) Act (No. 2), No. 51 of 1915.
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9.413-9.417, 9.430, 9.434-9.435, 10.4, 
10.6, 10.114, 10.466, 10.536, 10.589, 

10.592, 10.630, 11.10, 11.12, 11.43, 
11.54, 11.56, 11.126, 11.158-11.207,

11.278, 13.149, Appendix M 
p29, 11.373, 13.149 

2.23, 11.293 
p29, 11.373, 13.149 

p29, 2.23, 2.109, 3.101(n92), 
4.496, 4.570, 4.573, 9.771, 10.256, 
10.383, 10.589, 11.6-11.7, 11.222, 

11.224, 11.251, 11.293-11.295, 
11.317-11.336, 13.108(n55), 13.149 

p29, 11.374, 13.108(n55), 13.149 
11.76, 11.78, 11.211-11.214, 

1 1.357(n284), 12.3, 12.11 
p28, 2.17, 4.549(n416), 10.6, 

10.589, 11.12, 11.56, 11.208-11.224, 
11.226, 11.293, 11.321, 1 1.372(n295)

11.210-11.214, 12.3 
p29, 6.90, 11.211, 11.213, 

11.224, 11.338-11.372 
2.18, 11.211-11.214, 11.338-11.372 

5.147(nl45), 6.90, 11.338-11.372 
1 1.338-1 1.372 

2.103, 2.225, 4.93(n93), 10.417, 
10.437, 10.440, 10.459-10.460, 
11.293-11.294, 13.183-13.185 

2.225
2.44(n36), 2.225 

2.42, 2.44, 2.95, 2.104(n95), 
3.101(n92), 4.43,4.133, 9.165, 

10.4(n3)
2.67, 3.101(n92), 9.165, 10.4(n3) 

pi, p24, 2.29, 2.60, 2.76,3.55, 
5.237, 5.241,9.935, 10.4, 

10.5(n4), 10.29-10.43, 10.397, 
10.561, 10.612, 11.124, 11.126, 

11.191, 11.231, 11.241 
7.2, 7.8, 7.20, 7.28 

p28, 2.26, 5.225, 10.4, 11.226, 
11.236-11.241

Para
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V Section 116

x/ Section 117

Section 118 
Section 120 
Section 121

Section 122

Section 123 
Section 124 
Section 126

Section 127 
Section 128

Schedule

p20, p23, 2.96, 2J_57, 9.6, 
9.74, 9.202, 9 264T92Z66, 

9.294-9.296, 9.701, 9.794-9.833, 
10.6, 10.466, 11.321 

pi, p20, p22(n4), 1.41, 1.89(n25), 
2.18, 2.82-2.91, 2.96, 4.77(n83), 

4.157, 4.178(n 181), 9.74, 9.425(n513),
9.441, 9.464-9.472, 10.4
p26, 2.18, 10.326-10.351 

2.24, 2.97, 6.294-6.301 
pi9, 2.19,3.88, 4.262, 4.321, 
6.246, 6.270-6.271,7.1-7.29 

p23, p29, 2.150, 3.88, 3.91, 4.167, 
4.258, 4.307, 4.430, 6.116-6.120, 

6.215, 6.246, 6.270, 6.301,7.5, 
9.3(nl), 9.714, 9.763, 9.767, 9.783, 

9.818, 10.59, 10.114, 10.319, 10.386, 
10.399, 10.589, 11.93, 11.125 

3.79-3.82, 3.95, 4.4(n2), 6.246, 6.269 
4.4(n2), 6.246, 7.2 

pi5, 1.89(n25), 2.150, 5.8, 
5.13-5.14, 5.106, 5.110, 5.126, 

5.192-5.206
3.24-3.25, 10.389, 10.408, 10.409(n401) 

p30, p31, 1.33, 2.92, 2.98, 
2.102-2.108, 2.142-2.143, 

2.150, 2.189, 3.53, 3.70(n72), 
3.103, 3.109-3.118, 3.123(n99), 

4.5, 4.478, 4.481, 5.26, 5.145, 
5.148, 6.244, 6.267-6.269, 

9.73(n88), 9.193,9.224, 
10.440, 13.1-13.222 

2.150

Para

Constitution Alteration (Senate 2.235, 4.331
Casual Vacancies) 1977
Constitution Alteration (Social 9.891(n974)
Services) 1946 '

FEDERAL LEGISLATION

Aboriginal and Torres Strait Islander 10.589
Heritage Protection Act 1984 Table 10.1 (para 10.618)
Section 3(1) 10.375(n344)

10.406(n397)
Aboriginal and Torres Strait Table 10.1(para 10.618)
Islander Heritage Protection Regulations 
Aboriginal and Torres Strait Islanders 
(Queensland Discriminatory Laws) Act 1975 
Section 3

Aboriginal Councils and Associations Act 1976 
Section 3

10.375(n344)
10.406(n397)

10.375(n344)
10.406(n397)
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Aboriginal Development Commission Act 1980 
Section 3

Section 4(2)

Aboriginal Land (Lake Condah and Framlingham 
Forest) Act 1987 
Section 3(1)
Aboriginal Land Fund Act 1974 
Section 3

Aboriginal Land Rights (Northern Territory)
Act 1976

Section 3(1)
Section 3A
Aboriginal Land Rights Act 1983 
Aboriginal Loans Commission Act 1974 
Section 5

Acts Interpretation Act 1901 
Sections 7, 8 and 8A 
Section 15A 
Section 16A 
Section 46(b)
Administrative Appeals Tribunal Act 1975 
Administrative Decisions (Judicial Review)
Act 1977

Admiralty Act 1988
Affirmative Action (Equal Employment Opportunity 
for Women) Act 1986 
Section 3(4)
Air Navigation (Aircraft Noise)
Regulations
Airports (Business Concessions) Act 1959 
Antarctic Marine Living Resources 
Conservation Act 1981 
Antarctic Treaty (Environment 
Protection) Act 1980 
Antarctic Treaty Act 1960
Ashmore and Cartier Islands Acceptance Act 1933 
Atomic Energy Act 1953 
Sections 1-9, 17-20, 34-43, 59-65 
Australia Act 1986

Section 1 
Section 2 
Section 3 
Section 6 
Section 7 
Section 7(5)
Section 8

Para
10.375(n344)

10.429
10.456(n453)
10.375(n344)

10.406(n397)
3.36(n48)

10.375(n344)

10.375(n344)
10.406(n397)

9.759
10.386

10.409(n403)
10.375(n344)
9.760(n846)

3.36(n48)

10.375(n344) 
10.406(n397) 

3.70, 5.94 
13.216-13.220 

10.45 
5.177 
10.45 

9.18(nl7) 
6.8

9.18(nl6)
9.884(n970)

10.137

9.446(n535) 
Table 10.1 (para 10.618)

10.563
Table 10.1 (para 10.618)

Table 10.1(para 10.618)

Table 10.1(para 10.618) 
3.91(n83)

Table 10.1 (para 10.618) 
2.140-2.143,2.158, 2.161,2.169, 

3.104, 5.15, 5.35, 6.110 
2.142,3.107 

2.142 
2.142 

13.128(n65) 
2.142 

5.28 
2.142
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Section 9 
Section 10 
Section 11
Sections 11(2) and (3)
Section 12 
Section 15
Australian Antarctic Territory 
Acceptance Act 1933 
Australian Broadcasting Act 1942 
(now the Broadcasting Act 1942)
Australian Capital Territory (House of 
Representatives) Act 1973 
Australian Capital Territory 
Representation Act 1948 
Australian Citizenship Act 1948

Sections 5A, 10, 10(3), 10(5), 10(6)
10A, 10B, 17, 19, 21, 23(2), 23D, 23D(1)
23D(1 A), 23D(3), 23D(3A), 50 
Australian Heritage Commission 
Act 1975
Australian Nuclear Science and 
Technology Organisation Act 1987 
Sections 4 and 5 
Bankruptcy Act 1966 
Broadcasting Act 1942 
Broadcasting and Television Act 1956 
(now the Broadcasting Act 1942)
Christmas Island (Request and Consent)
Act 1957
Cocos (Keeling) Islands (Request and 
Consent) Act 1954 
Common Informers (Parliamentary 
Disqualifications) Act 1975 
Section 3(1)
Section 3(2)
Section 3(3)
Section 5
Commonwealth (Application of Laws) Act 1970 
Commonwealth Electoral Act 1902 
Section 16
Commonwealth Electoral Act 1918

Section 19 
Section 42 
Section 43 
Section 44 
Section 59(2)(b) 
Section 66(3)(b) 
Section 93

Para
2.142
2.142
2.142

10.137
2.142

3.106, 3.123(n99), 4.93(n93) 
3.91(n83)

10.61(n59)

4.259(n231)

4.259

4.31,4.79, 4.182, 
4.187, 4.194-4.195 

Appendix L

Table 10.1(para 10.618)

10.124(n 130) 
6.233 
10.84 

10.61(n59)

3.91(n84)

3.91(n84)

4.749

4.891(n686)
4.892(n688)
4.892(n689)
4.892(n690)

5.234

4.108(nl03) 
4.83, 4.226, 4.228, 4.244, 

4.248, 4.260, 4.270, 4.314, 
4.436, 4.773, 4.780, 4.789, 

4.791,4.859, 4.897
4.108 
4.364

4.367(n291)
4.331
4.109 

4.109(nl05)
4.748
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Section 93(l)(b)(ii)
Section 93(7)(a)
Section 93(8)
Section 93(8)(a)

Section 93(8)(b)
Section 93(8)(c)
Section 93(10)
Section 120 
Section 163

Section 163(l)(a)
Sections 326-327 
Section 353 
Section 360 
Section 376 
Section 386 
Section 394(1)
Commonwealth Electoral Act 1924 
Commonwealth Electoral Act 1962 
Section 2
Commonwealth Electoral Legislation 
Amendment Act 1983 
Section 109
Commonwealth Electoral Legislation 
Amendment Act 1984 
Commonwealth Franchise Act 1902 
Commonwealth Places (Application of 
Laws) Act 1970 
Section 4(1)
Commonwealth Public Service Act 1945
Commonwealth Public Service Act 1946
Communist Party Dissolution Act 1949
Companies (Acquisition of Shares) Act 1980
Companies Act 1981
Conciliation and Arbitration Act 1904
Continental Shelf (Living Natural
Resources) Regulations
Continental Shelf (Living Natural
Resources) Act 1968
Crimes (Hijacking of Aircraft) Act 1972
Crimes Act 1914
Part 11A
Customs Act 1901
Section 195
Defence Act 1903
Section 30
Section 61(2)
Disability Services Act 1986 
Sections 8 and 9 
Sections 18 and 19

4.31(nl9) 
4.32(n20) 

4.749(n567) 
4.33(n22), 4.82, 

4.831,4.835 
4.34(n26), 4.88 

4.35(n29) 
4.35(n29) 

4.202(n206) 
4.746-4.747, 4.749(n566,567), 

4.778, 4.829(n652), 4.831 
4.757(n580) 
4.749(n571) 
4.203(n207) 
4.203(n207) 

4.893, 4.896(n693) 
4.749(n571) 

p8, 4.466-4.467, 4.474 
4.23

Para

4.24(nl6)

4.436(n335)
4.436(n335)

4.22-4.23 
2.63, 10.561, 10.563

10.549
5.228(n225)
5.228(n225)

9.365
11.93
11.92

11.145
Table 10. l(para 10.618)

Table 10.1(para 10.618)

9.495

9.367(n405)

9.606(n709)
5.176
5.189

9.268(n310)
10.269-10.270
10.271(n255)
10.271(n254)
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Environment (Financial Assistance)
Para

Table 10.1 (para 10.618)
Act 1977 10.589(n556)
Section 3 10.616(n585)
Environment Protection (Alligator Table 10.1 (para 10.618)
Rivers Region) Act 1978
Section 3 10.616(n585)
Environment Protection (Impact 10.589
of Proposals) Act 1974 Table 10.1 (para 10.618)
Section 3 10.616(n585)
Environment Protection (Impact Table 10.1 (para 10.618)
of Proposals) Regulations
Environment Protection (Northern Table 10.1 (para 10.618)
Territory Supreme Court) Act 1978
Section 3 10.616(n585)
Environment Protection Table 10.1 (para 10.618)
(Nuclear Codes) Regulations
Environment Protection (Nuclear Table 10.1 (para 10.618)
Codes) Act 1978
Section 13(2)(iii) 10.590
Environment Protection (Sea Table 10.1 (para 10.618)
Dumping) Regulations
Environment Protection (Sea Table 10.1 (para 10.618)
Dumping) Act 1981
Equal Opportunity (Commonwealth 9.446
Authorities) Act 1987
Family Law Act 1975 10.157-10.177, 10.184
Section 5A 10.170(n 168)
Section 21(1) 6.7(n4)
Section 60B(l)(b) 10.215(n216)
Section 60H 10.164(nl62), 10.209(n209)
Section 63 F 10.204(n204)
Section 81 10.174(n 175)
Section 95(a) 6.98(n76)
Section 95(b) 6.98(n76)
Family Law Amendment Act 1987 10.162(nl62), 10.177
Federal Airports Corporation Act 1986 10.563
Federal Court of Australia Act 1976
Section 5 6.7(n3)
Section 33(3) 6.98(n76)
Section 46(a) Appendix M(n90)
Fisheries Act 1952
Sections 1-10A Table 10.1(para 10.618)
Flags Act 1953 1.47(nl7)
Freedom of Information Act 1982 2.239(nl72), 9.18(nl8),

Futures Industry Act 1986
9.903, 9.919 
11.94, 11.97

Grants Commission Act 1973 8.10
Great Barrier Reef Marine Park Table 10.1 (para 10.618)
(Prohibition of Drilling for Petroleum)
Regulations
Great Barrier Reef Marine Park Table 10.1 (para 10.618)
Act 1975
Section 5(1 )(d) 10.590
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Para
Great Barrier Reef Marine Park
Regulations
High Court of Australia Act 1979

Table 10.1(para 10.618)

Section 6 6.178
Historic Shipwrecks Act 1976 Table 10.1(para 10.618)
Historic Shipwrecks Regulations Table 10.1(para 10.618)
Human Rights and Equal Opportunity
Commission Act 1986

9.19

Human Rights Commission Act 1981
Immigration Ordinance (Norfolk Island) 1968

9.19

Section 17 9.433
Income Tax (Arrangements with the
States) Act 1978

11.251 (n 194)

Income Tax (War-Time) Arrangements Acts 1942 5.228(n225)
Income Tax (War-Time) Arrangements Acts 1946 5.228(n225)
Inter-State Commission Act 1912 11.340-11.348, 11.354
Section 9(1) 11.346(n269)
Section 9(2) 11.346(n270)
Section 10(2) 11.346(n271)
Judiciary Act 1903 6.51, 6.63, 6.65, 9.241
Section 2 2.58(n56)
Section 23 6.260
Section 35(2) 6.98(n76)
Section 35AA(2) 6.98(n76)
Section 38A 6.52(n33)
Section 39 6.64
Section 40A 6.52(n33)
Section 44 6.126, Appendix M(n41)
Section 64 2.53, 2.58-2.60, 5.234
Section 77G Appendix M(n90)
Jurisdiction of Courts (Cross-vesting)
Act 1987

6.11 (n 13), 10.179

Jurisdiction of Courts (Miscellaneous
Amendments) Act 1987

6.8(n7)

Jury Exemption Act 1965 4.703(n510)
Lands Acquisition Act 1955
Section 5AA 9.759(n845)
Lighthouses Act 1911 5.226
Local Government (Financial Assistance)
Act 1986

8.11

Local Government (Personal Income 8.11
Tax Sharing) Act 1976
Local Government Grants Act 1974 8.10
Local Government Grants Act 1975 8.10
Marriage Act 1961. 10.158, 10.160
Matrimonial Causes Act 1959. 10.158-10.159
Migration Act 1958 4.32
Section 4 9.606(n709)
Ministers of State Act 1952
Section 4 5.90(n95)
Museum of Australia Act 1980
Sections 1-13, 44 Table 10.1 (para 10.618)
National Health Act 1953 4.880
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Para
National Parks and Wildlife
Conservation Act 1975

Table 10.1(para 10.618)

Section 71 (4)(f) 10.590
National Parks and Wildlife
Regulations
National Service Act 1951

Table 10.1(para 10.618)

Section 29A(1) 9.268(n310)
Section 29A(5) 9.268(n310)
Navigation (Protection of the Sea)
Amendment Act 1983

Table 10.1 (para 10.618)

Navigation Act 1912 11.76
Northern Territory (Self-Government)
Act 1978

9.779, 10.589

Sections 6 and 50(1) 9.758(n843)
Section 13 4.114(nl 13)
Sections 51(2), 69 and 70 9.758(n844)
Northern Territory Representation Act 1922
Nuclear Non-Proliferation (Safeguards)
Act 1987

4.259

Section 4(1) and Schedules 1 and 2 10.112(nl 19)
Schedules 2 and 5 10.128(n 131)
Ombudsman Act 1976 9.18(n 15)
Parliamentary Allowances Act 1952 4.687(n495), 4.850
Section 5(5) 4.221(n221)
Parliamentary Commission of Inquiry Act 1986 6.189
Parliamentary Papers Act 1908 4.702, 10.84
Parliamentary Privileges Act 1987 4.701-4.704, 4.726, 10.84
Section 4 4.704
Section 5 4.727
Section 6 4.704
Section 8 4.704, 4.749
Section 10 4.704
Section 11 4.704
Section 12 4.704
Section 13 4.704
Section 14 4.704
Section 16 4.704
Section 76(2) 10.107(nl 17)
Parliamentary Proceedings Broadcasting Act 1946 
Petermann Aboriginal Land Trust (Boundaries)
Act 1985

4.702

Section 5 9.760(n847)
Petroleum and Minerals Authority Act (1973) 4.661
Pharmaceutical Benefits Act 1947 9.892
Privy Council (Appeals from the High 2.132, 2.174(nl33),
Court) Act 1975 6.97(n75)
Section 74 6.110
Privy Council (Limitation of 2.132, 2.174(nl33),
Appeals) Act 1968) 6.97(n75), 6.110
Protection of Movable Cultural
Heritage Act 1986

Table 10.1 (para 10.618)

1171



Protection of the Sea (Civil 
Liability) (Registration of Foreign 
Judgements) Regulations 
Protection of the Sea 
(Civil Liability) Regulations 
Protection of the Sea 
(Civil Liability) Act 1981 
Protection of the Sea (Discharge 
of Oil from Ships) Act 1981 
Protection of the Sea (Discharge 
of Oil from Ships) Regulations 
Protection of the Sea (Powers 
of Intervention) Act 1981 
Protection of the Sea (Powers 
of Intervention) Regulations 
Protection of the Sea (Prevention 
of Pollution from Ships) Act 1983 
Protection of the Sea (Shipping 
Levy Collection) Act 1981 
Protection of the Sea (Shipping 
Levy Collection) Regulations 
Protection of the Sea (Shipping 
Levy) Regulations 
Protection of the Sea (Shipping 
Levy) Act 1981 
Public Service Act 1922 
Section 7A
Section 22B .
Schedule 2
Public Service Reform Act 1984 
Quarantine Act 1908 
Racial Discrimination 
Act 1975

Section 3 
Section 8(1)
Section 9 
Section 9(1)
Section 10
Racial Discrimination Amendment Act 1983 
Referendum (Constitution Alteration)
Act (No 2) 1915
Referendum (Machinery Provisions)
Act 1984 
Section 7
Removal of Prisoners (Australian
Capital Territory) Act 1988
Remuneration Tribunal Act 1973
Representation Act 1948
Representation Act 1983
River Murray Waters Amendment Act 1987

Para
Table 10.1 (para 10.618)

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1(para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618) 

Table 10.1 (para 10.618)

5.98(n98)
9.446

5.98(n98)
9.446
5.226

6.154, 9.18(nl9), 9.19, 9.447, 
9.928, 10.362, 10.372, 10.381, 

10.505 
10.406(n397) 

9.445 
9.433

9.443-9.444, 9.446(n534) 
9.433 

9.447(n536) 
13.173-13.174(n90,93)

13.172
6.300(n230)

4.687(n495)
4.256
4.252

12.17-12.18
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Para
Royal Commissions Act 1902
Sections 6 and 6A 9.606(n709)
Section 6DD 9.695(n788)
Royal Powers Act 1953 5.12, 5.19(nl8)
Royal Style and Titles Act 1953
Seat of Government Acceptance Act 1909

2.137

Section 5(1) 7.21(nl5)
Securities Industry Act 1980 11.94-11.95
Senate (Representation of Territories) 4.252
Act 1973 4.260
Service and Execution of Process Act 1901 10.311
Section 16 10.308
Sex Discrimination Act 1984 3.22(n29), 6.154, 9.18(nl9), 

9.19, 9.446-9.447, 9.928, 9.938
Section 5(2) 9.446
Section 10(3) 9.447(n536)
Section 33 9.446
Section 40(6)
Social Security Act 1947

9.446

Section 28(a) 10.269(n250)
Section 116(l)(c) 10.269(n251)
Section 117(1 )(c) 10.269(n249)
Section 129(l)(c) 10.269(n252)
Section 150 10.269(n253)
Soil Conservation (Financial
Assistance) Act 1985
State and Territorial Laws and Records 
Recognition Act 1901

Table 10.1 (para 10.618)

Section 3 10.329
Section 18 10.328-10.339
States Grants (Air Quality
Monitoring) Act 1976

Table 10.1 (para 10.618)

States Grants (Nature 10.589(n556),
Conservation) Act 1974 Table 10.1 (para 10.618)
States Grants (Soil Conservation) Act 1974 10.589(n556)
Statute of Westminster Adoption Act 1942 2.124, 3.58
Torres Strait Fisheries Act 1984 3.87(n80)
Trade Practices Act 1974 6.233, 11.23, 11.34-11.35
Tradesmen’s Rights Regulation Act 1946 10.621
Transfer of Prisoners Act 1983 6.300(n230)
Urban and Regional Development 
(Financial Assistance) Act 1974

Table 10.1 (para 10.618)

War Service Land Settlement
Agreements Act 1945

9.756(n841)

Whale Protection Act 1980 Table 10.1 (para 10.618)
Wildlife Protection (Regulation 
of Exports and Imports) Regulations

Table 10.1 (para 10.618)

Wildlife Protection (Regulation 
of Exports and Imports) Act 1982

Table 10.1 (para 10.618)

World Heritage (Western Tasmania
Wilderness) Regulations

Table 10.1 (para 10.618)

World Heritage Properties
Conservation Regulations

Table 10.1(para 10.618)
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World Heritage Properties Table 10.1 (para 10.618)
Conservation Act 1983

Para

NEW SOUTH WALES

Anti-Discrimination Act 1977 9.18(nl9), 9.448
Section 21 9.448(n539)
Section 122C
Artificial Conception Act 1984

9.448(n539)

Section 4(1 )(b) 10.214(n212)
Section 5
Coal Acquisition Act 1981

10.214(n213)

Section 6 9.755(n840)
Commonwealth Powers (Family Law —
Children) Act 1986

10.176(n 176), 10.569

Section 3(2) 10.206
Section 4 10.178(n 177)
Commonwealth Powers (Meat Inspection) Act
1983

10.569

Companies Act 1936 2.46, 2.54
Constitution (Local Government)
Amendment Act 1986
Constitution Act 1902

8.15

Section 5 4.511
Section 5A 4.511-4.514, 4.524
Section 5A(3) 4.583(n433)
Section 5B 4.512(n385), 4.634(n469)
Section 10 4.233(n225)
Section 11 4.233(n225)
Section 22C 4.165(n 171)
Section 22D 4.165(n 171)
Section 27 4.110(nl07)
Section 28 4.110(nl06)
Sections 38B-38E 5.78(n86)
Constitution Amendment (Legislative
Council) Act 1933

4.634(n468)

Crown Lands (Validation of Revocations)
Act 1983

9.772(n866)

De Facto Relationships Act 1984 10.227
Section 27 10.227(n227), 10.249
Family Provision Act 1982 10.236
Judicial Officers Act 1986 6.206, 6.226(nl77)
Jurisdiction of Courts (Cross-vesting)
Act 1987

6.11 (n 13)

Mental Health Act 1958 4.33
Ombudsman Act 1974
Parliamentary Electorates and Elections Act 1912

9.18(n 15)

Section 20 4.3 l(nl9)
Section 21 4.32-4.34(n20, 24, 28)
Section 155 4.203(n207)
Section 164(3) 4.203(n207)
Parliamentary Evidence Act 1901 4.706(n527)
Scaffolding and Lifts Act 10.547
Senators’ Elections (Amendment) Act 1912 4.453(n344)
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Senators’ Elections Act 1903
The Volunteer Force Regulation Act 1867
Section 4
Workers Compensation Act 1987

QUEENSLAND

Appeals and Special Reference Act 1973
Constitution Act 1867
Section 3
Section 12
Sections 41-56
Elections Act 1983
Section 21
Section 23
Section 135
Section 151
Electoral Districts Act 1985 
Section 14
Electricity (Continuity of Supply) Act 1985 
Jurisdiction of Courts (Cross-vesting)
Act 1987
Parliamentary Commissioner Act 1974 
Senate Elections Act 1960 
State and Regional Planning and 
Development, Public Works Organisation 
and Environmental Control Act 1971 
Section 5
Succession Act 1981 
Part IV
The Commonwealth Powers (Air Transport) 
Act 1950
Volunteers Act 1878 
Section 3

SOUTH AUSTRALIA

Commonwealth Legislative Power Act 1931 
Commonwealth Powers (Family Law)
Act 1986 
Section 4
Consent to Medical and Dental Procedures 
Act 1985
Constitution Act 1934 
Section 6 
Section 7 
Section 13 
Section 33 
Section 38 
Section 41 
Sections 59-64 
Section 60(4)
Section 62 
Section 63

5.19 l(n 196) 
10.283(n266)

Para
4.453(n344)

6.252(nl97)

4.233(n225)
4.233(n225)
4.707(n530)

4.31(nl9)
4.33(n23)

4.203(n207)
4.203(n207)

4.111 
9.896, 9.898 

6.11 (n 13)

9.18(n 15) 
4.453(n344)

10.616(n586)

10.236(n230)
10.569

5.191 (n 196)

10.569
10.176(n 176), 10.569

10.178(n 177) 
9.497(n595)

4.416, 4.638 
4.233(n225) 
4.233(n225) 
4.165(nl70) 

4.31(nl9), 4.33(n21) 
4.707(n528) 

4.416 
4.520(n387) 
4.578(n430) 
4.578(n428) 
4.578(n429)
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Section 64 
Section 77 
Section 82
Constitution Act Amendment Act 1980 
Constitution Act Amendment Act 1985 
Election of Senators Act 1903 
Electoral Act 1985 
Section 102 
Section 107
Equal Opportunity Act 1984 
Family Relationships Act 1975 
Section 10a and lOd 
Section 10b(l)(b)
Handicapped Persons Equal Opportunity 
Act 1981
Inheritance (Family Provision) Act 1972 
Jurisdiction of Courts (Cross-vesting)
Act 1987
Meat Inspection (Commonwealth Powers) 
Act 1987
Ombudsman Act 1972
Prohibition of Discrimination Act 1966
Racial Discrimination Act 1976
The Election of Senators Act Amendment
Act 1978

Para
4.520(n388) 
4.110(n 106) 
4.110(nl07) 

8.15
4.638(n472)
4.453(n344)

4.203(n207) 
4.203(n207) 

9.18(n 19), 9.448

10.214(n213)
10.214(n212)

9.448

10.236(n230) 
6.11(n 13)

10.569

9.18(n 15) 
9.448 
9.448 

4.453(n344)

TASMANIA

Commonwealth Powers (Air Transport) Act 1952 
Commonwealth Powers (Family Law) Act 1986 
Section 3(4)
Commonwealth Powers (Family Law) Act 1987
Constitution Act 1934
Sections 8E-8H
Section 11
Section 12
Section 14
Section 28
Section 29
Sections 37-45
Section 46
Defence Act 1885
Section 3
Electoral Act 1985 
Section 214 
Section 222 
Sections 231-3
Jurisdiction of Courts (Cross-vesting)
Act 1987
Motor Accidents (Liabilities and 
Compensation) Act 1973 
Ombudsman Act 1978 
Parliamentary Privilege Act 1858 
Parliamentary Privilege Act 1898

10.569 
10.176(n 176) 
10.178(n 177) 

10.569
4.572, 4.582, 4.639 

5.79(n87) 
4.233(n225) 
4.233(n225) 

4.32(n21), 4.34(n25) 
4.31 (n 19) 
4.31(nl9) 

4.526(n392) 
9.266, 9.799(n886)

5.191 (n 196)

4.203(n207) 
4.203(n207) 
4.165(nl72) 

6.11(n 13)

10.281

9.18(n 15) 
4.707(n530) 
4.707(n530)
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Senate Elections Act 1935 
Status of Children Act 1974 
Section 10A(b)
Section 10C(2)
Testator’s Family Maintenance Act 1912

VICTORIA

10.214(n212)
10.214(n214)
10.236(n230)

Para
4.453(n344)

Abattoir and Meat Inspection (Arrangements)
Act 1987

10.569

Accident Compensation Act 1973
Administration and Probate Act 1958

10.279

Part IV
Administrative Law Act 1978

10.236(n230)

Section 12 9.877(n965)
Adminstrative Appeals Tribunal Act 1984 9.18(nl7)
Adoption Act 1984 10.220
Business Franchise (Tobacco) Act 1974 11.175
Children (Guardianship and Custody) Act 1984 10.220
Sections 11 and 12 10.220(n225)
Commonwealth Powers (Family Law —
Children) Act 1986

10.176(nl76), 10.569

Section 4 10.178(n 178)
Constitution (Duration of Parliament)
Act 1984

4.635(n470)

Constitution (Local Government) Act 1979 8.14
Constitution Act 1975 4.415, 4.635, 9.69-9.71
Section 19 4.707(n528)
Section 20 4.233(n225)
Section 38 4.233(n225)
Section 41 4.233(n225)
Section 48 4.3 l-4.35(n 19,20,27,29), 4.82
Section 53 4.515
Section 54 4.515
Section 62
Constitution Act Amendment Act 1958

4.515(n386)

Section 279 4.203(n207)
Section 287(3) 4.203(n207)
Debt Conversion Agreement Act 1931
Electoral Commission Act 1982

10.569

Section 5 4.110(nl08)
Section 9(2) 4.110(nl08)
Environment Protection Act 1970 10.616(n586), 10.618(n588)
Equal Opportunity (Discrimination
Against Disabled Persons) Act 1982

9.448

Equal Opportunity Act 1977 9.448
Equal Opportunity Act 1984 6.154, 9.18(n 19)
Freedom of Information Act 1982
Infertility (Medical Procedures) Act 1984

9.18(n 18), 9.903, 9.919

Section 10-13 9.497(n595)
Jurisdiction of Courts (Cross-vesting)
Act 1987

6.11(n 13)

Motor Accidents Act 1973 10.279(n264)
Ombudsman Act 1973 9.18(n 15)

1177



Property Law (Amendment) Act 1987 
Senate Elections (Times and Places) Act 1903 
Senate Elections (Times and Places) Act 1912 
Status of Children Act 1974 
Sections 10A and IOC 
Section 10B(l)(b)

WESTERN AUSTRALIA

Acts Amendment (Electoral Reform Act)
1987
Artificial Conception Act 1985 
Sections 3 and 6 
Section 4(1 )(b)
Constitution Act 1889 
Section 3 
Section 4 
Section 73(2)
Constitution Act Amendment Act 1979 
Constitution Acts Amendment Act 1899-1983 
Section 46 
Section 46(7)
Criminal Code 1913
Elections of Senators Act 1903
Electoral (Procedures) Amendment Act 1987
Electoral Act 1907
Section 17
Section 18
Section 157
Section 164(3)
Electoral Districts Act 1947-85 
Section 2A 
Section 6
Equal Opportunity Act 1984 
Section 31 
Section 51
Family Court Act 1975 
Section 35
Inheritance (Family and Dependants
Provision) Act 1972
Jurisdiction of Courts (Cross-vesting)
Act 1987
Parliamentary Commissioner Act 1971 
Parliamentary Privilege Act 1891 
Voting Rights Act 1965

NORTHERN TERRITORY

Electoral Act 1980 
Section 12 
Section 14(a)
Jurisdiction of Courts (Cross-vesting)
Act 1987

Para
10.227

4.453(n344)
4.453(n344)

10.214(n213) 
10.214(n212)

4.113, 4.399(n321)

10.214(n213)
10.214(n212)

4.233(n225)
4.233(n225)
4.166(nl73)

8.15

4.523 
4.583(n433) 

4.34(n28), 10.547 
4.453(n344) 

4.113

4.3 l(nl9)
4.32(n20,21), 4.34(n28), 4.35(n30) 

4.203(n207) 
4.203(n207)

4.113(n 111) 
4.113(n 111) 

9.18(n 19), 9.448 
9.448(n539) 
9.448(n539)

10.204(n205)
10.236(n230)

6.11(n 13)

9.18(n 15) 
4.707(n529) 

4.65(n66)

4.114(n 113) 
4.114 

6.11(n 13)
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Legislative Assembly (Powers and 4.708
Privileges) Act 1977
Motor Accidents (Compensation) Act 1979 10.282
Northern Territory Electoral Regulations
Section 22 4.30
Ombudsman (Northern Territory) Act 1977 9.18(nl5)
Welfare Ordinance 4.30

Para

BELIZE

Constitution
Section 74 4.710(n533)

CANADA

British North America Act 1867 
(now the Canadian Constitution 
Act 1867)
Section 2 
Section 15 
Section 18 
Sections 41, 42, 44 
Section 49 
Section 92(3)
Section 132
Canadian Charter of Rights 
and Freedoms 1982

Section 1

Section 2 
Section 2(b) 
Section 2(c) 
Section 2(d) 
Section 3 
Section 6 
Section 6(1) 
Section 6(2), (3) 
Section 7

Section 8 
Section 9 
Section 10 
Section 11 
Section 11(c) 
Section 11(d) 
Section 11(g) 
Section 11(h) 
Section 12 
Section 13 
Section 14 
Section 15 
Section 19(b)

2.147, 2.160, 9.193, 
13.118

2.160
5.191

4.709(n532)
13.127

13.51
8.46(n30)

10.476
4.78, 4.85, 9.13, 9.46-9.47, 
9.116-9.117, 9.147, 9.224, 

9.555, 9.885, 13.212 
4.67, 6.79, 9.201,9.204,

9.209, 9.383, 9.553, 9.640, 
9.832(n934), Appendix M 

9.274-9.275, 9.287, 9.313 
9.910-9.912 

9.336, 9.350-9.352 
9.377, 9.383, 9.409 

4.67, 4.209 
9.421-9.425

9.423
9.424

9.198(n250), 9.569, 
9.845-9.852, 9.864, 9.865 

9.198(n252), 9.543, 9.553, 13.212
9.569, 9.590(n688)
9.569, 9.592, 9.596

9.569, 9.608 
9.648

9.620, 9.628, 9.638, 9.640 
9.676 
9.653

9.502-9.506, 9.529, 9.569 
9.569

9.569, 9.625 
9.196(n249), 9.455-9.457 

Appendix M
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Section 24 
Section 24(1)
Section 24(2)
Section 26 
Section 27 
Section 28 
Section 32(1)
Section 33
Canadian Bill of Rights 1960 
Section 2
Criminal Code 
Section 234.1
Extradition Act (RSC 1970 c E-21)
Supreme Court Act 1970 
Sections 55 and 56
Young Offenders Act (Ontario)

Para
4.210, 9.243-9.247 
4.209, 9.236, 9.259 

9.259(n304)
9.107,9.157 
9.455(n547) 
9.455(n547) 

9.169-9.172, 9.196 
9.77, 9.212, 9.224(n279), 9.233

9.44-9.47, 9.245 
9.44

Appendix M 
9.423

6.249(nl96) 
Appendix M

FEDERAL REPUBLIC OF GERMANY

Constitution Act 2.7-2.8,9.193
Article 28 8.45

INDIA

Constitution 
Article 105(3)
Articles 105 and 194 
Article 143(1)
Article 368
Constitution (Forty-Fourth Amendment) Act 1978

MALAYSIA

Constitution 
Article 63

NEW ZEALAND

Constitution Act 1986 
Sections 8-9 
Electoral Act 1956 
Section 17 
Section 31A
Legislature Act 1908

PAPUA NEW GUINEA

Constitution 
Section 115 
Section 115(9)
Schedule 1.17

2.7,9.153(nl96), 9.193,9.428 
4.726 

4.710(n533) 
6.250

13.120-13.121, 13.125-13.126 
4.726

4.710(n533)

5.54
5.79(n87)

4.117
5.53(n70)

4.709(n531)

9.51, 9.153(n 196) 
4.710(n533) 

4.720 
13.220(nl26)
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Para
REPUBLIC OF IRELAND

Constitution

SWITZERLAND

Constitution 
Article 118

TRINIDAD AND TOBAGO

Constitution 
Section 1 and 6

TUVALU

Constitution 
Section 69

UNITED KINGDOM

Act of Settlement 1701 
Administration of Justice Act 1956 
Administration of Justice Act 1982. 
Australasian Orders in Lunacy Act 1891 
Australia Act 1986
Australian States Constitution Act 1907

Y Bill of Rights 16&5L__________
f Article 9 
j Article 10

British Nationality Act 1948 
Colonial Boundaries Act 1895 
Colonial Courts of Admiralty Act 1890 
Section 6
Colonial Laws Validity Act 1865

Common Law Procedure Act 1852 
Section 94
Common Law Procedure Act 1854 
Sections 46, 48, 53, 55, 56 
Courts Act 1971
Federal Council of Australasia Act 1885
House of Commons Disqualification Act 1975,
Interpretation Act 1889
Sections 11 and 38
Judicature Act 1873
Sections 56, 57, 58, 83
Judicature Act 1884
Section 9
Judicature Act 1925 
Sections 88 and 89 
Judicial Committee Act 1833 
Merchant Shipping Act 1894 
Sections 449 and 472

9.153(nl96)

13.9

9.255

4.710(n533)

2.157, 6.191, 6.206(n 162) 
Appendix M 
Appendix M 

3.65, 3.67 
3.107, 3.118, 6.97(n75) 

2.115 
9.493 

4.704. 10.107 
9.607 
4.182 

p2, 3.73, 3.92

10.137
2.116, 2.124, 2.130, 

2.139, 2.142,3.120-3.121

Appendix M(n44)

Appendix M(n44) 
Appendix M 

3.63 
5.76(n85) 

2.160, 3.70, 13.209 
13.209(nl 12), 13.216(nl24)

Appendix M(n47-52)

Appendix M(n53)

Appendix M(n54) 
6.252

10.137
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Ministers of the Crown Act 1975 
Ministerial and other Salaries Act 1975 
Parliament Act 1911 
Section 2(4)
Section 3
Parliament of Canada Act 1875
Parliamentary Witnesses Oaths Act 1871
Regency Act 1937
Regency Act 1953
Sir John Jervis’s Act 1848
Statute Law Revision Act 1893
Statute of Westminster 1931
Section 2
Section 3
Section 4
Section 8
Section 9
Section 11
Supreme Court Act 1971 
Section 25(1)
Supreme Court Act 1981 
Section 68
Supreme Court of Judicature 
(Consolidation) Act 1925

UNITED STATES OF AMERICA

Constitution 
Article I 

Section 2 
Section 8 
Section 9 
Sections 9 and 10 

Article IV 
Article V 
Article VI 
First Amendment

Fourth Amendment 
Fifth Amendment

Sixth Amendment

Eighth Amendment 
Ninth Amendment 
Thirteenth Amendment

Fourteenth Amendment

5.76(n85) 
5.76(n85) 

4.510, 4.513 
4.681 

4.590(n436) 
4.709(n532) 
4.699(n502) 
2.165(nl23) 
2.165(n 123) 
9.646(n755) 
2.147, 2.160 

2.142, 2.158, 3.106
2.124, 2.162, 3.93 

2.124, 3.58, 3.88
2.125, 2.141, 2.161, 3.104(n93) 

2.125, 3.116, 3.1182
2.125, 3.104(n93)

3.86

Appendix M(n56)

Para

Appendix M(n56) 
Appendix M(n55)

2.7, 9.193 
4.712, 4.717 

4.60, 4.105, 4.116 
12.16(n2), Appendix M 

9.562 
9.677(n780) 

9.418 
13.53, 13.115 
9.798(n885) 

9.149-9.150, 9.269-9.273, 
9.307-9.312, 9.337, 9.347, 9.349, 

9.368-9.376, 9.798(n884) 
4.61, 9.542 

4.712, 9.150, 9.563-9.564, 
9.592, 9.643,9.841-9.842 
9.150, 9.563, 9.565,9.614, 
9.674, Appendix M(n85) 

9.150,9.498-9.501,9.563, 9.566 
9.34, 9.107, 9.166 

9.34, 9.930(n 1020), 9.931(nl022), 
9.933-9.934 

4.63,4.66, 4.148, 9.248(n294), 
9.347, 9.370, 9.418, 9.450-9.454, 
9.567, 9.592, 9.842-9.844, 9.931, 

9.930(nl020), 9.934, Appendix L 
4.61, 4.65(n66), 9.930(nl020)Fifteenth Amendment



Nineteenth Amendment 
Twenty-Fourth Amendment 
Twenty-Sixth Amendment 
Civil Rights Act 1875 
Civil Rights Act 1964 
Federal Torts Claims Act

4.61, 9.930(nl020) 
4.61, 9.930(n 1020) 
4.61, 9.930(n 1020) 

9.931 
9.931 
9.249

Para
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INDEX
Aborigines and Torres Strait Islanders

Separate representation of?
Access to courts, rights to 
Accident compensation and rehabilitation 
Accident compensation, national 
Administrator of the Commonwealth and deputies 

of the Governor-General 
Admiralty and maritime matters

Advisory jurisdiction
Advisory jurisdiction in other countries 

Age as a qualification for members of Parliament 
Allegiance as a qualification for members of 

Parliament
Altering the Constitution

Effect of alterations to the Constitution 
Obligation to hold a referendum 
Power to alter the covering clauses and 

section 105 A
Paragraph five of section 128 
Putting options at referendum 
Subject-matter of proposed laws 

Altering the preamble and covering clauses 
Appointment and removal of judges 
Appointment and terms of office of the Prime 

Minister and Ministers 
Appropriation of revenue
Arrest — see Liberty of the person and the justice system 
Assistant Ministers and Ministers 

without portfolio
Assistant Ministers in other Westminster 

systems
Association, freedom of 
Australia Act

See also Table of Legislation 
Australia’s status as an independent nation 

Australia Act — see also Table of Legislation 
Enacting clause 
Reservation and disallowance 
Succession to the Throne 
The Crown of the United Kingdom of Great 

Britain and Ireland’
Australian Sovereign 
Background papers
Bankruptcy as a disqualification for membership 

of Parliament 
Belief, freedom of 
Bulletins

Para
p26, 10.352-10.460 
App K Bill No 28 

4.279
p23, 9.873-9.886 

App K Bill No 27 
p26, 10.263-10.301

pl5, 5.192-5.206 
p25, 10.130-10.139 
App K Bill No 23 

pl9, 6.237-6.271 
6.249-6.252 

pi 1, 4.756.767

pi 1,4.768-4.799 
p30-32, Chapter 13 
App K Bill No 39 

p31 -32, 13.207-13.222 
p30, 13.170-13.182 

3.103-3.123,
13.183- 13.185 

p31, 13.186-13.198
p30-31, 13.199-13.204

13.205-13.206
13.183- 13.184 

pi7-18, 6.162-6.231

p 13, 5.58-5.72 
p29, 11.296-11.316

p 13, 5.73-5.89, 5.99

5.76-5.80 
p20, 9.364-9.411 

2.139-2.146

2.112-2.174 
2.139-2.146 

pi, 2.147-2.149, 2.240 
p2, 2.167-2.174, 2.240 
p2, 2.157-2.166, 2.240

p2, 2.150 
App K Bill No 3 

Appendix G 
pi 1, 4.819-4.826

p20, 9.262-9.301 
Appendix H
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Para
Business regulation, uniform 
Casual vacancies in the Senate 
Citizens’ initiative 
Citizenship

— federal power to make laws
— as a qualification for members of

Parliament
Civil conscription, freedom from 
Command in chief of the Defence Forces 
Commodity marketing

See also Trade and commerce 
Commonwealth places

Communications

Companies and financial markets

Compensation, national accident 
Complaints against judges 
Composition of the Federal Parliament 

House of Representatives 
Representation of Territories

11.28, 11.69 
p7, 4.326-4.344 

p30, 13.58-13.97 
App K Bill No 7, Appendix L 

p4, 4.177-4.198

pi 1, 4.768-4.799 
p23, 9.887-9.901 
pi5, 5.174-5.191 

11.37

p27, 10.545-10.563 
App K Bill No 29 

p25, 10.50-10.80 
App K Bill No 20 

p28, 11.87-11.110 
App K Bill No 32 
p26, 10.263-10.301 

6.230-6.231 
p5-7, 4.250-4.344 

p5-7, 4.254, 4.303-4.304 
p5-6, 4.258-4.271, 

4.277-4.278
Representation of new States 

Senate
Compulsory voting 
Conflict of laws: full faith and credit 
Conscience, freedom of 
Conscription, civil, freedom from 
Consolidated Revenue Fund 
Constitution of the Commonwealth of Australia 

See also Table of Legislation 
Constitutional backing for an agreement with 

Aboriginal and Torres Strait Islanders 
Constitutional bases for economic policy 
Constitutional recognition of Local Government 

Effects of constitutional recognition 
Federal finance and Local Government 
Recognition in State Constitutions 

Consumer protection 
Conviction as a disqualification for 

membership of Parliament 
Copyright — see Intellectual property 
Corporations — see Companies and financial markets 
Court system — see Judicial system 
Courts, right of access to 
Covering clauses and preamble 

See also Table of Legislation 
Crime, national
Criminal conviction as a disqualification for 

membership of Parliament
Criminal justice system — see Liberty of the person and

p5-6, 4.262-4.271,4.277
4.278, 4.319-4.325 

p5-7, 4.252, 4.300-4.302 
4.98-4.101 

p26, 10.326-10.351 
p20, 9.262-9.301 
p23, 9.887-9.901 

App K Bill No 35 
Appendix J

p26, 10.412-10.460 
11.6-11.9 

pi9, Chapter 8 
8.46-8.48 
8.10-8.13 
8.14-8.15

19, 11.20, 11.36, 11.51, 11.56

pi 1,4.800-4.818

p23, 9.873-9.886 
p3, Chapter 3, 13.183-13.184

p27, 10.631, 10.635

pi 1, 4.800-4.818 
the justice system
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Para
Cross-vesting of jurisdiction 
‘Crown of the United Kingdom of Great 

Britain and Ireland’
Crown — see Succession to the Throne, Reservation and disallowance, 

Royal assent, Reserve powers, Head of State — Queen as 
Cruel or inhuman punishment — freedom from 
Cultural rights — see Minority rights 
Defamation

Defence Forces — command in chief of 
Democratic rights and Parliamentary 

elections

pi6, 6.29-6.45 

p2, 2.150

p21,9.490-9.536

p25, 10.81-10.109 
App K Bill No 21 

p 15, 5.174-5.191 
p3-4. 4.1-4.176. 
4.199-4.213, 9,j 

App^k Bill No 5
Departments and Ministers 
Departments, transferred 
Deprivation of liberty and property 
Deputies of the Governor-General 
Designs — see Intellectual property
Detention — see Liberty of the person and the justice system 
Direct elections
Disagreement between the Houses over 

non-money Bills 
Clarification of section 57 
Disagreements between the Houses of the 

State Parliaments 
Function of the Governor-General 
Identity of proposed law 
Majority requirement at joint sitting 
Royal assent
Timing of double dissolution 

Discrimination against out-of-State 
residents

Discrimination and preference 
Discrimination — see Equality rights 
Distribution of powers

Aborigines and Torres Strait Islanders 
Admiralty and maritime matters 
Commonwealth places 
Communications
Constitutional backing for an agreement with 

Aboriginal and Torres Strait Islanders 
Constitutional structure 
Defamation 
Environment 
External affairs 
Family law 
Fisheries
Full faith and credit: conflict of laws 
General principles
Health in cooperation with the States 
Inconsistency of federal and State laws 
Intellectual property 
Inter-change of powers

p 13-14, 5.30-5.103 
p 15, 5.222-5.244 
p23, 9.835-9.872 
p 15, 5.192-5.206

p4, 4.160-4.176

4.613-4.685
4.668-4.676

4.633-4.639
4.660-4.667
4.681-4.683
4.677-4.680
4.684-4.685
4.645-4.659

pi, 2.82-2.91, 2.240 
App K Bill No 37

p24-28, Chapter 10 
p26, 10.352-10.460 
p25, 10.130-10.139 
p27, 10.545-10.563 

p25, 10.50-10.80

p26, 10.412-10.460 
p24, 10.2-10.10 

p25, 10.81-10.109 
p27, 10.588-10.618 
p26, 10.461-10.544 
p25, 10.154-10.250 

p28, 10.631, 10.637-10.640 
p26, 10.326-10.351 

p24, 10.1 
p28, 10.631, 10.636 

p24, 10.29-10.48 
p25, 10.140-10.153 
p27, 10.564-10.587
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Para
Legislative purpose
National accident compensation
National crime
National works in cooperation with the

p24, 10.11-10.22 
p26, 10.263-10.301 
p27, 10.631, 10.635

States
Nuclear materials
People of any race: Aborigines and Torres

p27, 10.631, 10.633-10.634 
p25, 10.110-10.129

Strait Islanders
Race power
Relationship of federal powers to each other 
Registration and qualifications of trades

p26, 10.352-10.355 
p26, 10.356-10.373 

p24, 10.23-10.28

and professions
Regional development and regional

p27, 10.619-10.630

authorities
Science and industrial research
Service and execution of process

p27, 10.631-10.632 
p28, 10.631, 10.641-644 

p26, 10.302-10.325
Social welfare p25, 10.251-10.262

Double dissolution — see Parliaments, Disagreement between the Houses 
Election dates since World War II 4.469, Table 4.5
Elections
Electoral laws and writs for elections
Electors’ initiative
Employment by the Crown as a disqualification for

p3-4, 4.1-4.176, 9.1 
p7-8, 4.444-4.465 
p30, 13.58-13.97

membership of Parliament
Enacting clause

pi 1,4.837-4.863 
pi, 2.147-2.149, 2.240

Entitlement to vote as a qualification 
for members of Parliament

Environment
Equality rights
Ethnic rights — see Minority rights

pi 1,4.768-4.799 
p27, 10.588-10.618 

p21, 9.438-9.489

Excise

Executive Government of the Commonwealth

Federal Executive Council
Governor-General
Head of State, Queen as
Ministers and Departments

Executive power and the Parliament
Expended provisions

Expression, freedom of
External affairs
Fact finding in constitutional cases
Family Court of Australia
Family law

Federal and State taxing powers and

p28, 11.242-11.285 
App K Bill No 36,36A 

pi2-16, Chapter 5 
App K Bill No 9 
pi4, 5.104-5.119 

p 14-15, 5.128-5.206 
p 12, 5.6-5.29 

pi3-14, 5.30-5.103 
p 15-16, 5.207-5.221 
p29, 11.373-11.374 
App K Bill No 40 

p20, 9.302-9.341 
p26, 10.461-10.544 

Appendix M 
6.232-6.236 

p25, 10.154-10.250 
App K Bill No 25

inter-governmental financial relations
Appropriation of revenue
Expended provisions
Financial assistance to the States
Inter-governmental financial relations

p28-29, 11.225-11.372 
p29, 11.296-11.316 
p29, 11.373-11.374 
p29, 11.317-11.336 

p28-29, 11.286-11.372
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Inter-State Commission 
State excise duties 
Taxation of government property 

Federal concept and federal features 
in the Australian Constitution 

Discrimination against out-of-State 
residents

Federalism and the content of federal 
and State powers

Power of the Commonwealth to bind 
the States

State laws and the Commonwealth 
Federal Executive Council 
Federal human rights power?
Federal judicial officers 
Federal jurisdiction

Federal offenders — imprisonment of 
Federal Parliamentary elections: 1946-1987 
Financial assistance to the States 
Financial markets and companies 
Fisheries
Freedom from civil conscription 
Freedom from cruel or inhuman punishment 
Freedom from discrimination — see Equality rights 
Freedom from search and seizure 
Freedom of association 
Freedom of conscience, religion, thought, 

belief and opinion 
Freedom of expression 
Freedom of information 
Freedom of interstate trade 
Freedom of movement 
Freedom of peaceful assembly 
Freedom of religion
Freedoms and rights — see Rights and freedoms 
Full faith and credit: conflict of laws 
Governor-General

Administrator of the Commonwealth and deputies 
of the Governor-General 

Appointment and terms of office 
Command in chief of the Defence Forces 
Powers of the Governor-General 
Function in relation to disagreement between 

the Houses over non-money Bills 
Head of State, Queen as 
Health in cooperation with the States 
High Court and federal jurisdiction 

Additional federal jurisdiction 
Appellate jurisdiction of the High Court 
Investment in High Court subject to divesting

p28-29, 11.337-11.372 
p28, 11.242-11.285 
p28, 11.236-11.241

Para

2.4-2.111

pi, 2.82-2.91, 2.240 

2.64-2.81

2.31-2.44, 2.240 
2.45-2.63, 2.240 
pi4, 5.104-5.119 

9.927-9.943 
App K Bill No 12 
pi6-17, 6.46-6.126 

App K Bill No 14 
6.294-6.301 

4.392, Table 4.4 
p29, 11.317-1 1.336 

p28, 11.87-11.110 
p28, 10.631, 10.637-10.640 

p23, 9.887-9.901 
p21, 9.490-9.536

p21, 9.537-9.553 
p20, 9.364-9.411

p20, 9.262-9.301 
p20, 9.302-9.341 
p24, 9.902-9.920 

p28, 11.158-11.207 
p20, 9.412-9.437 
p20, 9.342-9.363 
p23, 9.794-9.833

p26, 10.326-10.351 
p 14-15, 5.128-5.206

p 15, 5.192-5.206 
pi4, 5.128-5.143 
p 15, 5.174-5.191 
p 15, 5.144-5.173

4.660-4.667 
p 12, 5.6-5.29 

p28, 10.631, 10.636 
pi6-17, 6.46-6.126 

6.71-6.74 
6.95-6.107 
6.62-6.70
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Para
Judicial determination of social facts:

use of the Inter-State Commission 
Organisation of the High Court 
Remittal by High Courts to other courts 

House of Representatives — see Parliaments 
History of Bills proposing alteration to 

the Constitution 
History of referendums 
Human rights power?
Imprisonment of federal offenders
Incomes and prices 11.9

See also Industrial relations 
Inconsistency of federal and State laws 
Industrial development

See also Regional development and regional authorities 
Industrial relations

Industrial research and science 
Insanity as a disqualification for membership 

of Parliament
Insolvency as a disqualification for membership 

of Parliament 
Intellectual property

Inter-change of powers

Inter-governmental financial relations 
Inter-State Commission

Judicial determination of social facts:
Extension to Territories 

Inter-State river management 
Inventions — see Intellectual property 
Judges, appointment and removal and complaints 
Judicial system

Advisory jurisdiction 
Appointment and removal of judges 
Family Court-of Australia 
High Court and federal jurisdiction 
Imprisonment of federal offenders 
Prospective overruling
Right to proceed against the Commonwealth 

or a State
Structure of the Australian judicial system 
Separation of judicial power 

Jurisdiction, cross-vesting of 
Jury, trial by
Language rights — see Minority rights 
Liberty of the person and the 

justice system
Linguistic rights — see Minority rights
Local government — Constitutional recognition of

6.75-6.94
6.124

6.125-6.126

Appendix N
I. 21, Table 1.1 

9.927-9.943
6.294- 6.372 

, 11.29, 11.68, 11.69, 11.127,
II. 156, 11.340

p24, 10.29-10.48 
11.29, 11.30, 11.69

p28, 11.119-11.157, 
App K Bill No 34 

p28, 10.631, 10.641-644

pi 1,4.827-4.836

pi 1,4.819-4.826 
p25, 10.140-10.153 
App K Bill No 24 
p27, 10.564-10.587 
App K Bill No 19 

p28-29, 11.286-11.372 
p28-29, 11.337-11.372 

6.75-6.94 
App K Bill No 38,38A 

p29, Chapter 12

p 17-18, 6.162-6.231 
pi6-19, Chapter 6 

p 19, 6.237-6.271 
p 17-18, 6.162-6.231 

6.232-6.236 
pi6-17, 6.46-6.126

6.294- 6.301 
6.286-6.293

p 19, 6.272-6.285 
pi6, 6.1-6.28 

p 17, 6.127-6.161 
pi6, 6.29-6.45 

p22-23, 9.703-9.746

p21 -22, p23, 9.554-9.702, 
9.835-9.872

pi9, Chapter 8, 
App K Bill No 16
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Para
Manner and form declaration 
Maritime and admiralty matters 
Meetings of Parliament

Current position — Federal Parliament

Current position — State Parliaments

Practice in other countries 
Meetings of the Constitutional Commission 
Members of Advisory Committees 
Members of Federal Parliament — 

Qualifications and disqualifications of 
Salaries of Members of Parliament

App K Bill No 15 
p25, 10.130-10.139 

p4-5, 4.214-4.249 
4.217-4.232, 

4.232, Table 4.1 
4.233-4.236, 

4.236, Table 4.2 
4.237-4.240 

Appendix E 
Appendix A

pi 1-12, 4.735-4.900 
plO, 4.686-4.693, 

App K Bill No 10

pl3, 5.58-5.72 
p 13, 5.73-5.89, 5.99 
p 13-14, 5.30-5.103 

pl3, 5.90-5.96 
pi4, 5.100-5.103 

p 13, 5.47-5.57 
p24, 9.921-9.926

See also Parliaments 
Ministers

— Appointment and terms of office
— Assistant Ministers and Ministers without portfolio
— Ministers and Departments
— Number of
— Salaries of
— Who should they be?

Minority rights
Monarch — see Succession to the Throne, Reservation and disallowance,

Royal assent, Reserve powers, Head of State — Queen as 
Money Bills 4.475-4.590
Money votes 4.591-4.612
Movement, freedom of p20, 9.412-9.437
National accident compensation p26, 10.263-10.301
National crime p27, 10.631, 10.635
National economy p28-29, Chapter 11
National works in cooperation with the

States p27, 10.631, 10.633-10.634
Nationality as a qualification for members of

Parliament p 11, 4.768-4.799
Naval and Military Forces — command in chief of pi5, 5.174-5.191
New States pi9, Chapter 7

— Representation of p5-6, 4.262-4.271,
4.277-4.278, 4.319-4.325,

Nexus between the size of the House of 
Representatives and the Senate 

Non-discrimination — see Equality rights 
Non-money Bills
Nuclear energy and related matters 
Nuclear materials
Oaths and affirmations of allegiance 
Obsolete provisions

One vote one value 
Opinion, freedom of 
Opt-out — power to?

App K Bill No 4 
p5, 4.272-4.276, 

4.280-4.299

4.613-4.685 
App K Bill No 22 
p25, 10.110-10.129 

App K Bill No 2 
p29, 11.373-11.374 
App K Bill No 40 

p3-4, 4.102-4.145 
p20, 9.262-9.301 
p22, 9.210-9.234
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Para
Papers and reports prepared by

Advisory Committees and Constitutional 
Commission

Parliamentary government in Australia 
Courts and responsible government 
Inter-governmental arrangements and 

responsible government 
Senate and responsible government 
Reserve powers of the Crown 
Responsible government 

Parliamentary privileges

Position in the States and Territories 
Position in other countries

Appendix G,H,I 
2.175-2.240 
2.200-2.202

2.225-2.232 
2.203-2.213, 2.224 

2.214-2.224 
2.177-2.240 

pi0-11, 4.694-4.734, 
App K Bill No 42 

4.706 
4.709

Parliamentary Terms — see Terms of the Federal Parliament
Parliaments

Casual vacancies in the Senate 
Composition of the Federal Parliament 
Direct elections
Electoral laws and writs for elections 

Enforcement of democratic rights 
Meetings of Parliament

One vote one value 
Parliamentary privileges
Power relationship between the Senate and the House 

of Representatives
Qualifications and disqualifications of 

members of Federal Parliament 
Right to vote
Salaries of members of Parliament

Simultaneous federal and State elections 
Terms of the Federal Parliament 

Patents — see Intellectual property 
Peaceful assembly, freedom of 
Pecuniary interests as a disqualification for 

membership of Parliament 
Period between holding of elections and first 

sitting day of lower house of Parliament 
Postal services — see Communications 
Power of the Commonwealth to bind 

the States
Power over human rights?
Powers of the Houses with respect to 
money Bills

Powers of other upper Houses over 
money Bills

Recommendation of money votes 
Powers, distribution of — see Distribution of powers 
Powers, inter-change of 
Preamble and covering clauses 

See also Table of Legislation

p3-12, Chapter 4 
p7, 4.326-4.344 

p5-7, 4.250-4.344 
p4, 4.160-4.176 

p7-8, 4.444-4.465 
4.199-4.213 

p4-5, 4.214-4.249, 
App K Bill No 6 
p3-4, 4.102-4.145 

pi 0-11,4.694-4.734

4.475-4.734

pi 1-12, 4.735-4.900 
4.8-4.159, 9.1 

plO, 4.686-4.693, 
App K Bill No 10 

4.466-4.474 
p7, 4.345-4.465

p20, 9.342-9.363

pi 1-12, 4.864-4.881

4.240, Table 4.3

2.31-2.44, 2.240 
9.927-9.943

4.475-4.590

4.506-4.527
4.591-4.612

p27, 10.564-10.587 
p3, Chapter 3, 13.183-13.184
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Para
Preservation of existing rights p20, 9.156-9.166
Prime Minister — appointment and terms of office p 13, 5.58-5.72
Prices and incomes 11.9, 11.29, 11.68, 11.69, 11.127 

11.156, 11.340
Privy Council appeals p 17, 6.108-6.114
Property rights p23, 9.747-9.793, 

9.835-9.872
Proposed alterations to the Constitution Appendix K
Prospective overruling 6.286-6.293
Punishment — cruel or inhuman — freedom from p21, 9.490-9.536
Qualifications of trades and professions p27, 10.619-10.630
Qualifications and disqualifications of pi 1-12, 4.735-4.900

members of Parliament App K Bill No 8
Adjudication and enforcement p 12, 4.888-4.900
Age pi 1, 4.756.767
Bankruptcy and insolvency
Citizenship, residence, nationality and

pi 1, 4.819-4.826

allegiance and entitlement to vote pi 1, 4.768-4.799
Employment by the Crown pi 1,4.837-4.863
Other qualifications and disqualifications pi 1-12, 4.882-4.887
Pecuniary interests pi 1-12, 4.864-4.881
Treason or criminal conviction pi 1, 4.800-4.818
Unsoundness of mind and insanity pi 1, 4.827-4.836

Queen — see Succession to the Throne, Reservation and disallowance,
Royal assent, Reserve powers

Queen as Head of State p 12, 5.6-5.29
Race power
Ratification of proposals to alter

p26, 10.356-10.373

the Constitution
Different methods of alteration for

p30, 13.98-13.159

different provisiosn
Majority of voters overall and a majority in

13.107-13.111

half the States p30, 13.137-13.145
Ratification by State legislatures p30, 13.112-13.122
Removing expended provisions p31, 13.146-13.159
Special Federal Parliamentary majorities 

Referendums — see Altering the Constitution
p30, 13.123-13.136

Regional development and regional authorities p27, 10.631-10.632
Regional preference
Registration and qualification of trades

p28, 11.208-11.224

and professions
Relationship between the Senate and the House

p27, 10.619-10.630

of Representatives 4.475-4.734
Religion, freedom of p20, p23, 9.262-9.301, 

9.794-9.833
Removal of judges and magistrates
Remuneration of

pi8, 6.180-6.229

— Members of Parliament plO, 4.686-4.693, 
App K Bill No 10

— Ministers pi4, 5.100-5.103
Representation of Territories and p5-6, 4.262-4.271,

new States 4.277-4.278, 4.319-4.325 
App K Bill No 4
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Reservation and disallowance
Para

p2, 2.167-2.174, 2.240
Reserve powers of the Crown 2.214-2.224
Residence as a qualification for members of

Parliament pi 1, 4.768-4.799
Responsible government 2.177-2.240
Retrospective offences — see Liberty of the person and the justice system
Right to proceed against the Commonwealth

or a State pl9, 6.272-6.285
Right to trial by jury p22-23, 9.703-9.746
Right to vote 4.8-4.159, 9.1

Canada and the United States 4.58-4.71
Compulsory voting 4.98-4.101
Proposed New Zealand Bill of Rights 4.72-4.73

Rights power? 9.927-9.943
Rights in the criminal justice system — see Liberty of the person and the justice system
Rights — equality p21, 9.438-9.489
Rights and freedoms p20-24, Chapter 9,

A new Chapter for the Constitution
App K Bill No 17,18 

p20,9.93-9.943
Access to courts p23, 9.873-9.886
Civil conscription p23, 9.887-9.901
Cruel or inhuman punishment p21,9.490-9.536
Deprivation of liberty and property p23, 9.835-9.872
Equality rights p21,9.438-9.489
Existing p22-23, 9.703-9.833
Federal human rights power? 9.927-9.943
Forms of guarantees p20, 9.141-9.143
Freedom of association p20, 9.364-9.411
Freedom of conscience, religion, thought,

belief and opinion p20, 9.262-9.301
Freedom of expression p20, 9.302-9.341
Freedom of information p24, 9.902-9.920
Freedom of movement p20-21, 9.412-9.437
Freedom of peaceful assembly p20, 9.342-9.363
Freedom of religion p23, 9.794-9.833
International obligations 9.25-9.31
Justified limits p20, 9.200-9.209
Liberty of the person and the justice system p21 -22, 9.554-9.702
Minority rights p24, 9.921-9.926
Other rights and freedoms p23-24, 9.834-9.943
Position in other countries 9.32-9.51
Power to opt-out? p22, 9.210-9.234
Preservation of existing rights p20, 9.156-9.166
Property rights p22-23, 9.747-9.793
Remedies p20, 9.235-9.261
Search and Seizure p21,9.537-9.553
Trial by jury p22-23, 9.703-9.746
What is to be guaranteed? 9.144-9.155
Who is to be bound by the guarantees? p20, 9.167-9.196
Who is to benefit? p20, 9.197-9.199

Rights of minorities p24, 9.921-9.926
Royal assent p2, 10, 2.167-2.174, 2.240,

4.684-4.685
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Salaries of members of Parliament
Salaries of Ministers
Savings
Science and industrial research 
Search and Seizure — freedom from 
Secretariat staff
Senate and Senators — see Parliaments 
Separate representation of Aborigines?
Separation of judicial power

Separation of judicial power at State 
and Territorial level

Service and execution of process, choice of 
law and recognition of Territorial laws 

Simultaneous federal and State elections 
Practice in United States of America 

Social welfare

State and Territory judicial officers 
State laws and the Commonwealth 
State systems of government and the 

Constitution 
States’ initiative
Structure of the Australian Judicial System 
Submissions and public hearings 
Succession to the Throne 
Supply — see money Bills 
Taxation of government property
Telegraphic and telephonic services — see Communications 
Terms of Reference

Advisory Committees 
Terms of the Federal Parliament 

Extension of the maximum term 
Rotation of State senators 
Term of the House of Representatives 
Three year minimum term 
Terms of senators 

Territories — Representation of

Thought, freedom of 
Throne, succession to 
Trade and commerce

Trade and national economic management 
Trade marks — see Intellectual property 
Trade powers 
Trade practices

Trades and professions, registration 
and qualification of 

Transferred departments

Para
plO, 4.686-4.693 
pi4, 5.100-5.103 

App K Bill No 41 
p28, 10.631, 10.641-644 

p21, 9.537-9.553 
Appendix D

4.279
p 17, 6.127-6.161

p 17, 6.139-6.161 
p26, 10.302-10.325, 
App K Bill No 11 

4.466-4.474 
4.471-4.472 

p25, 10.251-10.262, 
App K Bill No 26 
App K Bill No 13 

pi, 2.45-2.63, 2.240

2.92
p30, 13.18-13.39

p 16, 6.1-6.28
Appendix F 

p2, 2.157-2.166, 2.240

p28, 11.236-11.241

p2, Chapter 2, p897, 
Appendix B 
Appendix C 

p7, 4.345-4.465 
p7, 4.392-4.403 
p7, 4.434-4.443 

p7, 4.392 
p7, 4.404-4.419 
p7, 4.420-4.433 

p5-6, 4.258-4.271, 
4.277-4.278, 

App K Bill No 4 
p20, 9.262-9.301 

p2, 2.157-2.166, 2.240
p28, 11.11-11.86

App K Bill No 30 
p28-29, Chapter 11

App K Bill No 31 
11.19, 11.20, 11.23, 11.34, 

11.35, 11.38, 11.41, 11.45, 
11.51, 11.56, 11.165, 11.351

p27, 10.619-10.630 
p 15, 5.222-5.244
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Transport

Treason as a disqualification for membership of 
Parliament

Trial by jury — right to 
Uniform business regulation 
Unsoundness of mind as a disqualification for 

membership of Parliament 
Voting

Compulsory voting 
Direct elections 
Elections
One vote one value 
Right to vote 

Writs for elections

Para
11.32, 11.38, 11.43, 11.45, 

11.56, 11.84, 11.344, 
11.346, 11.361, 11.365, 

App K Bill No 33

pi 1,4.800-4.818 
p22-23, 9.703-9.746 

11.28, 11.69

pi 1,4.827-4.836

4.98-4.101 
p4, 4.160-4.176 

p3-4, 4.1-4.176, 9.1 
p3-4, 4.102-4.145 

4.8-4.159, 9.1 
p7-8, 4.444-4.465
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