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HIGH COURT [1908. 

So loug .. the Umit. of the po,,-er of t.xation are not traugreuecl, Parlla. 
ment may select the perlODI or the thiop in reapeot of whioh the exeroite of 
power il to operate. 

If the control of the dom.tio alfail'll of the Statel i. in any particular 
forbidden by the CoDltitntion, either expreuly or by neoell&ry implicatiou, 
the power of taxation cannot be e:reroiaed 10 .. to operate .. a direct 
interference with tbole affiail'll in that partlcnlar. 

The selection of a particular claat of gooda procluoed iu Autralia for taxa
tion by a method which makes the liability to taution dependent upon 
conditions to be observed in the indu.try in which they are produoed il .. 
much an attempt to regulate tbOle conditiOnl .. if the regl1latiou were made 
by di8.,inct enactment;. 

111e E~ TAriff 1906 (No. 16) i8 not an Act impoeing dl1tiee of Exci8e. 
but i. an Act to regulate the conditiollll of manufacture of agricultural imple. 
mente, and i8 therefore not an exeroi8e of the power of taxation conferred by 
the Constitution. 

Even if it were otherw'" witbin the competence of the Commonwealth 
Parliament to deal with the conditions of labour, the 1kcise TariffUlOO (No. 
16), whicb, if invalid,' would have the efFect of regulating the conditionl of 
manufacture, would be -invalid .. dealing with matten other than duties of 
Excise contrary to sec. 55 of the Qonstitution. 

Even if the term " taxation," uncoutrolled by any coutext, were capable of 
including the indirect regulation of tbe domestic afFairs of the Statel by meana 
of taxatiou, ita meaning in the Constitution fa limited by the impUed 
prohibition .,.inat direct interference with mattel'll reaerved excluaively to 
the States. 

Tbe E~ TAriff 19C6 (No. 16), if otherwiae .. Ud, il invalid on the ground 
that it authorizel diacriminatioD, and tberefore diaorimlnates, between.Statei 
or parta of Statel within the meaning of sec. 61 (ii.) of the Coutitution. and 
autboriaea the giving, and therefore giV8l, preference to one State or a part 
thereof over another State or -a part thereof wiWn the meaDing of 180. 99 
of the Conltitutiou_ 

Held, therefore (11lll4U and Biggi,.. JJ. diRentinl), that the lhcMc TtwiJ 
1906 (No. 16) i8 invalid. 

Per 114GC8 and Biggi'" JJ. :-1. The powel'll IUbttantively grauted to the 
Commouwealth by the Conltitution may be exerciaed to their UWOIt extent 
and in .. pleDary a manner .. if the Commonwealth were a unitary State, 

.eubject oDly to tbe e:rpr .. limitatiODl.found in the Constitution iteelf and 
[per lla4CB J.] to the Deceaary freedom of the St&teI to exerciae without 
interference the powen reae"ed to them. 
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2. Commonwealth poweR are not to be limited by fiRt Ulwning the extent 
of State poweR. 'I'he reserved poweR of the Statea are thOle whioh remain 
after full effect ia given to the poweR granted to the Comlnonwealth, and 
cannot control the extent of those constitutional gnr.nts. 

3. If a legislative power i80nce granted, neither its abuse, nor its conn
quenoea, nor any purpose, motive, or object of the legislature can render its 
exercise illegal; any remedy for abuse, so long &I the limits of the power 1m! 

no~ exceeded, must rest with tbe electoR and not with the Court. 

4. The object.ions raised to the validity of the J!1zc"e Ta.riJ 1906 (No. 16) 
on the ground alleged tha.t it in subltance regula.tes conditious of remunera
tion of labour, are in reality objectiona baaed Oil abuse of power, conse
quences, and the purpose, motive, and ubject uf Parliament, and are there
fore beyond the competenoy of the Court to entertain. 

6. Compulsory contribution to the consolidated revenue, demanded irre
spective of any legality or illegality in the oirculDBtaooea upon which the 
liability dependl, ia tI~xation. 

6. Peouniary penalty, impOBed as a punishment for an unlawful act or 
omission, is regulation. 

7. The EzcUe Ta.riJ 1906 (No. 16) should·be construed aooordiug to the 
natural meaning of the language used by the legislature, and should not be 
turned by an argument of equivalence of effect into an enactment of a totally 
different oharacter. 

8. Properly CODBtrUed the Aot imposes taxation upon implements whioh 
are not in fact manufactured under desoribed oonditiona to be aaoertained in 
preecribed modes, but does not render any conditions unlawful.. It is conn: 
quently not a regulative Act which a State could p&88 in the same terms, but 
an exerein of the power of .Excise taxation, loud, if passed by a State 
legislature, would be invalid, 

9, As the Aot merely imp0ll81 Exoise taxation, lee. 55 or the Conltitution 
is not contravened. 

10 •. The pro\'iso does not dieeriminate between localities at all, but deeoribeB 
ltandarda applicable to Autralia generally, irrespective of its division into 
States or parts of States, and do.es not offend agajnlt tJae prohibition con
tained in aeo. 51 (iL) of the Coustitution. 

Per IftfMl.I2 J. :-The disorimination forbidden by 880. 61 (ii.) of the 
Conltitution is between localities couidered and treated &I StAteB and parts 
of Statea, and not aa mere AuStralian localities or parts of the (1nMMonwealth 
cousidered &I a single country. 'I 
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B. O. 01' A. An action was brought by His Majesty the King and the 
~ Minister of State for the Commonwealth administering the 

TRs Knro Customs against William Gabriel Barger wherein the statement 
B~D. of claim alleged that the defendant, a manufacturer of agricul-

- tural implements, on the 8th, 9th and 10th January 1908, manu-
.~::'~"a factured in Melboume certain specified implements, being" Fltump 

MoKAY. . jump ploughs," and "cultivators other than disc cultivators"; 
that such implements were dutiable goods specified in the 
Schedule to the E(u1M Tatif1906 (No. 16), and were not manufac
tured under any of the conditions as to the remuneration of labour 
specified in the proviso to sec. 2 of that Act; that the imple
ments were not manufactured pursuant to the provisions of the 
Bf»C'iBe .Act 1901; and that the defendant manufactured the 
implements specified without having obtained a licence to manu
facture from the Collector of Customs pursuant to the Ea:ciBe 
.Act 1901, and without having a licence to manufacture in force 
in any State on the days mentioned. or at all. The plaintiffs 
jointly and severally cl~imed a penalty in respect of each of the 
implements specified. 

The defendant demurred to the whole of the statement of 
claim, and the demurrer was set down for hearing before the 
Full Court, the question being whether the Excise TOIriff 1906 
(No. 16) was valid. 

Another action was brought by the Commonwealth and 
Archibald William Smart, Collector of Customs for the State of 
Victoria, for and on behalf of the Commonwealth, against H. V. 
McKay and in the 8tatement of· claim it was alleged that the 
defendant. a. manufacturer of agricultural implements, had on and 
between 1st January 1907 and 8th November 1907 manufaetured 
certain stripper harvesters of which the defendant was the owner; 
that all the implements were dutiable goods specified in the 
Schedule to the E'CCi8e TOIriff 1906 (No. 16). and were not manu
factured under any of the conditions 88 to the remuneration of 
labour" specified in the proviso to sec. 2 of that Act; and that 
the defendant had not paid the duties of "Excise imposed in 
respect of such implements by the Eax:iB6 TOIriff 1906 (No. 16), 
and still refused to do so. 
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The plaintiffs jointly and severally claimed £20,000, the 
amount of the Excise duties payable in respect of such imple
ments. 

The defendant demurred to the whole of the statement of 

B. C. or A
lIOS. --TultDo 

D. 

BUG ... 
claim, and the demurrer was set down for hearing before the 
Full Court, the question being the same as that in ~he first M~:!~:!II 
mentioned action. tI. 

MoKAy. 
Both the demurrers were heard together. 
'I'he State of Victoria obtained leave to intervene in both 

cases. 

Mitchell K.O. and Glynn, for the ·defendant Barger. The 
question whether these goods are exciseable or not depends 
upon whether the Excise Tariff 1906 (No. 16) is valid or not. 
Although the Act on its face purports to be an exereitre of the 
power of taxation, it is not so. The real substance and effect of 
the Act must be looked at in order to determine what is the 
nature of the Act: Tucker'8 Constitutim of the United States 
vol. I., p. 465 i Lefroy'8 Legi8lative Power in Canada, p. 416; 
Attorney-General for Ontario v. Attorney-General for the 
Dominim (1); Rus8ell v. The Queen (2). 

[ISAACS J. referred to Attorney-General fen' Manitoba v. 
Manitoba Licence Holder8' AS8ociation (3).] 

Regard must be had to the "substance and not the form": 
Deakin v. Webb (4); Pollock v. Farmer8' Loan and Trust Co. (5); 
Fairbank v. United States (6). That this principle only applies 
to the case of State Acts, as seems to be stated in McCray v. 
United Sta,tes (7), is not borne out by the other American cases. 

[GRIFFITH C.J. - That case is perfectly consistent with 
Attorney-General for Ontario v. Attorney-General for the 
Dominion (1).] 

The object sought to be obtained by this Act is not to impose 
taxation, but to compel observance of the conditions under which 
exemption from taxation is 'purported to be given, that is to say, 
it is legislation with respect to the conditions and remuneration 

(1) (1896) A.C., MS. 
(2) 7 App. Cu., 829., a.t p. 839. 
(3) (1902)·A.C., 73, at p. 77. 
(4) 1 C.L.R., 586, at p. 611. 

(5) 157 U.S., 429, at p. 581. 
(6) 181 U.S., 283, at p. 296. 
(7) 195 U.8., 27, at p. 59. 
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H. C. 0' A. of labour. The Commonwealth Parliament h&8 no power to 
1908. legislate directly with respect to the conditions and remuneration 
'-.-' 

TUB KING of labour-except so far &8 limited power is given under the 
11. conciliation and arbitration clause of sec. 51 of the Constitution, 

BAJl,GltB. 

and this Act is an attempt to legislate indirectly in that respect . 
• ~::,~~"U It is established in Federated Amalgamated Government Rail-

McKAY. way and Tramway Service A88ociatiO'n v. New South, Wales 
Rail'way Tra.:Dic Employes .A88ociation (1) that, even &8 regards 
inter-state traffic, the power of the Parliament does not extend 
to regulating the terms and conditions of employment. 

[HIGGINS J.-I do not think that case bears on the present 
case.] 

This case is much stronger because this Act does not even 
relate to inter-state trade and commerce. The exclusive power 
of the Commonwealth Parliament to impose duties of Excise 
does not cover the imposing of a licence fee on the carrying on of 
a certain business: Peterswald v. Bartley (2). That ca.se is also an 
authority for the proposition that, for the purpose of determining 
whether an Act is invalid, the real substance and effect of the 
Act must be looked at. This Act may be paraphrased so &8 to 

make it a prohibition against carrying on a certain business 
without paying certain wages under a penalty of paying certain 
duties. 

[HIGGINS J.-It is admitted that Commonwealth legislation 
may interfere with State action, and conversely. At what point 
is such interference a trespass? Would you go the length of 
saying that no conditions can be imposed upon the payment of 
Excise? ] 

It Dlay be that conditions as to something in respect of which 
the Commonwealth Parliament has power to legislate may be 
imposed. But the question can only be answered satisfactorily 
in a concrete case. In AttO'l-ney-General for Quebec v. Queen 
Insuramce 00. (3), it was held that an Act which purported to 
be a licensing Act was not in substance a licensing Act but was 
a stamp Act, a.nd was therefore ultra vires the provincial legis
lature. 

(1) 4 C.L.R., 488, at pp. 539, 544. (2) 1 C.L.R., 497, at p. 507. 
(3) 3 App. Cas., 1090. 
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This Act is not a taxing Act. This is quite a novel form B. C. o. A. 

of legislation, and, if held to be valid, will give to the Common- 1108. 
'-.-' 

wealth Parliament complete control over everything which was TB. KIw 

intended to be reserved to the States. Under the guise of a ~ ... 
taxing Act with exemptions the Commonwealth Parliament could -
control the whole of the business and social relations of the~people .'!:~:.;. 
of the Commonwealth, and the provisions of the Constitution. MCKAY. 

intended to reserve to the States the right of managing their 
internal affairs. would be worthless. It imposes a penalty on 
persons who do not comply with certain conditions. The words 
of the Act purport to give to certain designated persons the 
widest power of control over the conditions as to the remunera- .. 
tion of labour. and even those powers are apparently not wide 
enough to carry out the intention of .the Parliament. for it has 
been found necessary to enact the Euise Proced1l!re .Act 1908. 
The latter Act indicates the intention of the Ea:ci8e Tariff 1906 
(No. 16). 

[HIGGINS J.-The O'UBtom8 Tariff 1906, passed on the same day 
should also be looked at. The object of Parliament was that 
protection should not be given to certain industries unless the 
workers are benefited.] 

That Act strengthens the argument that the Ea:cise Tariff 
1906 (No. 16) is not a taxing Act. 

[ISAACS J.-Supposing an Act purported to give a bounty on a 
condition that fair wages were paid, would it be valid 7] 

Not if the condition were similar to that in this Act. 
[IsAACS J.-If the Commonwealth Parliament cannot validly 

enact this Act, then could not a State Parliament enact it 7] 
A State Parliament cannot by means of a penalty. viz.. an 

Excise duty, as to which it has no power of legislation, attempt 
to enforce legislation which it has power to enact. In Helwig v. 
United States (1), what a federal Sts.tute described as a .. further 
duty" was held to be a penaJty. See also Lefroy'8 Legislati'fJe 
POWeT in Oanada, p. 423, citing Tai Si'nfJ v. Magu,ire (2); 
Bentham's Works, vol. I., p. 394. . 

[HIGGINS J. referred to Bryce's A'ffl.<8rWan Oommonwealth.3rd 
ed., vol. I., p. 331, citing Ho-Ah-Kow v. Nunan (3). 

(1) 188 U.S., 605. (3) 5 Sawyer (Circuit Court Rep.). 
(2) 1 B.C. (Irving), 101. 552. 
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H. a 01' A. As to the validity of protective duties legislation, see Oooley'8 
~ Pri'RCipleiJ oj OO'Mtitutional Law, 3rd eeL, p. 58. 

Taa iu.a [HIOOINS J. referred to SWry'8 O~ntaries, pars. 958 et seq.] 
If this be a taxing Act, it is not within the power of taXation 

given to the Commonwealth Parliament. That power is not 
.~=~ unlimited, but it is limited to federal taxation for federal 

McKu. purposes: Mwnicipal Ol1tllnCiJ, of Sydney v. OommO'll.wealth (1). 
[GRIFFITH C.J.-That statement W88 made alio imuitu,.] 

". BuGo. 

In the United States Congress h88 not power to tax for those 
purposes which are within the exclusive province of the States : 
Gibbon8 v. Ogde"" (2); M'Otdlooh v. Maryland (3) ; Slaug1r.ter
HOUM OaBe8 (4) ; Oivil, Bights OaBe8 (5); Peter8'UX1ld v. Bartley 
(6). 

The Commonwealth Parliament can only tax existing things, 
and cannot legislate so 88 to produce a class and then tax that 
class, at any rate when that class is produced by enacting some
thing 88 to which the Parliament has no power. Congress cannot 
authorize a trade or business within a State in order to tax it: 
Licence T(UD OaBe8 (7). Here the tax is upon something which 
is to be ascertained by machinery created by the Act. See 
Pollock v. FarmtJr8' Loa"" aM T'MUt Co. (8) ; McOray v. U""ited 
States (9). 

[ISAACs J.-What is taxed is an implement solely.] 
No. An implement which is not made in accordance with 

certain conditions to be fixed under the Act. 
[HIGGINS J.-Primd facie, the implement is to be taxed, and 

the manufacturer must bring himself within the exemption in 
order to escape taxation.] 

It must be shown that the person from whom the tax is sought 
to be recovered is liable. At the moment the thing is manu
factured it is uncert.a.in whether it will be liable to the tax. That 
can only be known when application is made for a certificate 
under the Act. If the thing is exci8f>..a.ble the manufacturer 
requires under sec. 35 of the Excise Act 1902 a licence to 

(1) 1 aLR., 208, at p. 232. 
(2) 9 Wbeat., 1. at p. 199. 
(3) 4 Wbeat., 318, at p. 423-
(4) 16 Wall., 38, at p. 78. 
(6) 108 U.s., 3. 

(6) 1 C.LR.. 497. at p. 007. 
(7) 5 WalL, 462, at p. 470. 
(8) 157 U.S., ~. 
(9) 195 U.S., 'ZI, at p. 43. 
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manufacture it, but if the manufacturer afterwards get a certifi- H. O. OJ' A. 

cate, no licence is necessary. ~ 
The Act either discriminates between States or parts of States, THB KIlm 

within the meaning of sec. 51 (ii.) of the Constitution, or it 1;JA~m. 
enables the Courts or persons designated by it so to discriminate, 
in either of which cases the Act is invalidated. The Courts or M~::!:~H 
persons designated may make declarations as to what are MCKAY. 

reasonable wages, and these may vary in different States or in 
different parts of a State, and according as the declarations vary 
they will discriminate between States or parts of States. 

[HTGGINS J.-If a power may be applied validly and may also 
be applied invalidly, the power is good. Stark v. Dalcyns (1).] 

Under the conditions which naturally exist in the Common
wealth it is impossible not to discriminate. 

[ISAACS J.-As to the meaning of " discriminate" see Colonial 
Sugar Rejini'ng 00. v. Irf)ing (2).] 

The giving to designated persons a. power to discriminate is 
the same thing as if the Act itself discriminated, for the decisions 
of the designated persons might be considered to be set out in a 
Schedule to the Act. 

[HIGGINS J.-The discrimination, if any, which is authorized 
by the Act is not between States or parts of States but between 
individuals. 

GRIFFITH C.J.-It is discrimination between localities, which is 
the same thing as between parts of States. 

O'CONNOR J.-It is discrimination according to the circum
stances under which each manufacturer carries on his business.] 

The tribunal might, in determining what are fair wages, take 
into consideration the cost of living, and that must vary in 
different parts of the Commonwealth. 

[IsAACS J.-A tax of .£1 per head on all hol'8(>.8 in the Common
wealth would not be a discriminating tax. Would &.n ad 11aWrem 
tax on all horses in the Commonwealth be discriminating 1] 

No. It is a tax on the value of horses. Here there is power 
to fix the remuneration of labour without any criterion being 
given &8 to how it is to be fixed. The Act is altogether uncertain. 

Sec. 55 of the Constitution invalidates the whole Act, for its 
(1) L.R. 10 Oh., 36 at p. 39. (2) (1906) A.C., 380. 
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JL 0. 0 .. A. parts are not lleverable. Although a taxing Act may include 
~ means of calculation, it cannot include a provision for determining 

TD XDa what is the article to be taxed. 
bJIB. The power of taxation granted to the Commonwealth Parlu.. 
-- ment does not authorize the impairment of the power reserved to 

!O=:~B the States to regulate wages. Any presumption in this matter is 
II~AY. in favour of the States from which the Commonwealth was created, 

and in which is the reserved power. To say that this Act is valid 
would be to defeat the object of federation. Other Acts that are 
invalid for the same reasons that this is are the EuiM Tariff 1906 
(No. 20) and the AUBtmlian IM'U8trie8 P'l'68flMJation Act 1906. 
The object in giving powers to the Commonwealth was uniformity 
-to have one rule instead of several. But there cannot be 
uniformity as to wages and conditions of labour throughout the 
Commonwealth. Looking at. sees. 89-95 of the Constitution as 
well as at its spirit, Excise duties, equally WIth Customs duties, 
must be uniform. This Act does not impose uniform duties of 
Excise because it discriminates between the manufacturers of the 
particular goods. A tax upon harvesters must be upon all 
harvesters of the,same kind. See Miller em the Ocmstitution of 
the U""ited, States, p. 240; Tucker's Oomtit'Uticm of the U""ited, 
States, vol. I., p. 463. The power of taxation of the Common
wealth does not extend to destroy the effect of Acts of the Parlia
ments of the States which are within their exclusive powers. See 
IY Emdtm v. Pedder (1); Pollock v. Fa'l"11U!/r8' Loam tmd Tn£Bt 
00. (2); Loa"" ABBOCiatio'll. v. Tope1aJ. (3). 

[HIGGINS J. referred to State Taa: on. Railway Gro88 .Receipts (4).] 
H powers are not expressly granted, or if they are not neces

sary for the exercise of a power ~:xpressly granted to the' 
Commonwealth, the presumption is that those powers remain in 
the States. " Uniform" in reference to a duty means that there 
m~t be one rate; to .. discriminate" lDean8 to exempt persons in 
one part of the Commonwealtllfrom a burden which is to be 
borne by those in another part. 

[GRIFFITH C.J. referred to Melbowrne, May(W h. of v. Atturmy-
Gtneralfor Victoria (5).] 

(1) 1 C.L.R., 91, at p. Ill. 
(2) 157 U.s., 429, at p. 599. 
(3) 20 Wall., 816. 
(~) 16 WaU., 2M. at p. 293. 

(0) 3 c.L.R., 4IfI ; Lo. .·tIOIIL ... ,. 
torrIt.y.fhMral fO,. raetoric& T. Mtl. 
fIoIIrM Cor~, (190'1) LO., •• 



60.L.R.] OF AUSTRALIA. 51 

[Counsel also referred to:-May'8 Parliamentary Practice, H. O. or A. 

11th ed, p. 545; Quick &; Garran'8 A:u8tralian Oon8titution, ~ 
p. 550; Oooley on Taxation, p. 260; Mugler v. Kansas (1); THB Kum 

Hender80n v. MayfYT' New YfYT'k (2); Minnesota v. Barber (3) ;BA~Ba. 
WaUing v. Michigan (4); Tiernan v. Rinke'" (5); Scott v. 

TilE OOK· 
Donald (6); Tucker'8 Oon8titution of the United State8, vol. I., p. MONWBALTU 

465; Prentice'8 Federal Power8 over Oarrier8 and OorpfYT'ations, McKAY. 

p. 54; Oooley'8 Oonstitutional Limitation$, 6th ed., p. 206.] 

Irvine K.C. (with him Ooldham), for the defendant McKay. 
This Act, when its true nature and character are considered, is 
not within the power of the Commonwealth Parliament to make 
laws for the peace, order, and good government of the Common
wealth. In dealing with the fundamental elements of a Consti
tution the Court is entitled to look at the circumstances and 
history in which the federal compact has been brought about. 
Nothing could have been further from the minds of those who 
brought about this union, or of those who sanctioned it, than 
that the power of taxation would be used, or was capable of 
being u.'Jed, for the purpose of enabling the Commonwealth 
Parliament to completely usurp the field of State functions. 
Another principle that applies to the strict interpretation of 
such a Constitution as this is that the Court will test any claim 
to legislative power by the logical conclusions to be drawn from 
its exercise if carried to an extreme point. If this legislation 
were valid, then legislation by a State Parliament to control by 
taxation and exemption matters oyer which the Constitution 
gives exclusive power to the Commonwealth would equally be 
valid. The Commonwealth Parliament might, by imposing a tax 
on fishermen, with an exemption of those who use nets having a 
mesh above a particular size, control fisheries within the terri
torial limits of the States, though the power of the Common
wealth is by sec. 51 (x.) of the Constitution limited to Australian 
waters beyond territorial limits. Or, by putting a tax on gold 
won in mines with an exemption in favour of mines which used 
some specified machinery, the Commonwealth Parliament might 

(1) 123 U.S., 623, at p. 661. (4) 116 U.S., 446. 
(2) 92 U.S., 259. at p. 268. (5) 102 U.S., 123. 
(3) 136 U.S., 313, at p. 319. (6) 165 U.S., 58, I\t p. 92. 
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11, 0, 01' A, compel all mines to use that machinery or shut down. Or the 
11108. Commonwealth Parliament might impose an income tax or a 
'-.-' 

Tn KING poll tax, with a proviso that the Act should not apply to those 
BA~BR. who proved that they had in a particular year attended 80 m&Iiy 

services of a particular church, and might thereby impose a 
THII: COli· 1" be 'ths d' th h'b't' ~-: ed IIONWLU.TR re IglOUS 0 ervance notwl tan mg e pro I I Ion conlltWn 
MoKAY. in sec. 116 of the Constitution. 

Does Parliament express and endeavour to enforce a desire that 
manufacturers shall pay good wages or a desire to induce them 
not to pay good wages? In other words, does Parliament wish 
to make manufacturers pay good wages or to raise revenue from 
those who do not pay good wages 1 

[HIGGINS J.-But the legislation for the prohibition of the 
opium trade is valid: Black', Oonstitutional Law, p. 341; E~ 
parte Rapier (1)]. 

That class of legislation is to be justified only under the power 
as to external trade and commerce. There is no case in which 
the mere prohibition of something, the regulation or control of 
which lies within the exclusive domain of State legislation, has 
been held to be intra vires. If it is a. direction of this Act that 
these manufacturers shall pay certain wages, then it is a regu
lation of the conditions of labour in the trade, and, if it be incon
sistent with any regulation made by a State Parliament, the 
former, if valid, would prevail. In ascertaining the character of 
an Act its purpose and o~ject may be looked at. Mf»'[Jan" 
Steamship 00. v. Louisiana Board of HeaUh (2); but the face 
of the Act only can be looked at to see what is its purpose and 
object, 

The Commonwealth Parliament can tax any person a.nd any 
thing; and it can divide persons and things into classes for the 
purpose of taxation. But the moment the particular discrimen 
for distinguishing between one class and another in itself 
involves a regulation of conduct which is within the exclusive 
power of the State legislature, the Commonwealth legislation is 
inva.lid, 

[HIGGINS J.-How is that principle reconcilable with the 
decisions &8 to legislation for the suppression of lotteries 1 ] 

(I) 143 U.8., 110, (2) 118 U.S., 41S15, at p. 482, 
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The validity of that legislstion rests exclusively and absolutely 
on the power of the Commonwealth Parliament to deal with 
services performed by it, e.g., the post office service: The King v. 
Arndel (1). 

H. C. o.A. 
JII08. 
-...

TH. KIBa 
II. 

B.u&GD. 
Ha.ving arrived at what is the real thing the Commonwealth --

Parliament wishes to effect by this Act, it is not open to say that M~::'~~~ 
one of its incidental effects is to benefit one class to the disadvant- MCKAY. 
age of another, and to create 80 protective system. The proposition 
on which the validity of protective legislation rests is that 
the motive which induces Parliament to exercise its legislative 
power cannot be inquired into. It is a fallacy, however, to argue 
that, because Parliament can enact protective legislation, that is 
therefore a new power upon the basis of which other new 
powers may be created. See Federated Amalgamated GO'IJern-
ment Railway and Tramway Se'T"Uice Association v. New South 
Wales Railway Tmffic Employes .Association (2). 

lBARTON J."referred to Ex parte Rapier (3)]. 
In Passenger Oases (4), it was pointed out that there were 

two realms of legislative authority marked out by the -United 
States Constitution, each exclusive of the other, and it was held 
that an Act of Congress, which in effect would tax or regulate 
intra-state commerce, would be invalid. 

[ISAACS J.-In Grand Trulnk Railway 00. of Oanada v. 
Attorney-General of Oanada (5) it W808 held that the Dominion 
Parliament had power to legislate to prohibit" contracting out" 
by railway companies from the liability to pay damages for per
sonal injuries to their servants, though the Provincial legislatures 
had exclusive power to legislate as to civil rights.] 

The companies affected were those concerned in inter-state 
railway traffic, and it was held that the legislation in question 
W808 ancilla.ry to railway legislation, which was within the power 
of the Dominion Parliament. The ca.se depended also on the 
character of the demarcation between the powers of the Dominion 
and those of the Provinces. See British N O'rlh A me)'ica Act 
186'1, sees. 91, 92. In the Lottery Oa8e (6) it was held that the 

(1) 3 C.L.R., lilli. 
(2) 4 C. L. R., 488. 
(3) 143 U.S., 110. 

(4) 7 How., 283. 
(5) (1907) A.C., 65. 
(6) IS8 U.S .• 321, at p. 345. 
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R. O. 01' A. federal legislation in question was good because the carrying of 
1908. lottery tickets was commerce, and that the power to regulate .......--

THE KING commerce included the power to prohibit any particular kind of 
BA~EB. commerce. The principle that thEl power to regulate involves the 

permitting the thing which may be regulated to continue does 
.:~J~ not apply to the Constitution. 

MOKAY. [GRIFFITH C.J.-The express power given to the Common-
wealth Parliament to deal with foreign and inter-state trade and 
commerce implies a prohibition against interfering with inter
state trade and commerce, and that must be remembered in 
dealing with the other powers given.] 

A rule which may apply to the construction of powers as to 
trade and commerce may not, however, apply to the construction 
of powers as to taxation. The Court must read the genera.l 
descripbon of powers given to the Commonwealth subject to such 
implied limitations as will prevent those powers from interfering 
with powers given 01' reserved to the States. 

[IsAACS J. referred to the The Queen v; BUlrah (1).] 
Taxation is the taking of money for public purposes. See 

Miller on the Oon8titution of the United States, pp. 234, 242. 
Although the Court cannot inquire into the purpose for which 
taxation is imposed, yet, in order that the taxation may be valid, 
it must first be a getting in of money. 

[ISAACS J.-The difference between a pecuniary penalty and a 
tax is that the former is a sum required in respect of an unlawful 
act, and the latter is a sum required in respect of a lawful act.] 

That would not be a sufficient definition of a tax so as to deter
mine the scope of ta.xation under sec. 51 of the Constitution. If 
an Act according to its true nature involves the enforcement of 
the payment of money under certain circumstances, that may 
either be a tax or a penalty. If on the face of an Act the pay
ment of money is merely intended as a sanction to an obligation 
no expression of a wish, then in effect it is a penalty. See Loa'ft 
A88ociation v. Topeka (2). The words" for the peace, order, and 
good government of the Commonwealth" in sec. 51 of the Con
stitution do not enlarge the powers granted by that section, but 
are only words of geographical limitation. See Rlinois Oentral 

(\) 3 App. Cu., 889, at p. 904. (2) 20 Wall., 655, at p. 664. 
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Railway 00. v. Decatwr (1); Oooley on Taxation, pp. 9, 14; H. C. OJ' A. 

Ex parte Burnett (2). ~ 
[ISAACS J. referred to Oooley on Taxation, pp. 188, 191.] THB KING 

It is the meaning of "taxation" at the time of the inception of B II. ·ABGD· 

the Commonwealth which is material here, and the decisions in 
THX COl(· 

the United States before that time are to a certain extent incor- MONWBALTH 

porated in the Constitution, while those decisions since that time 
are only opinions of eminent persons. The implied limitations 
upon the constitutional powers are based upon principles which 
apply, not only to the instrumentalities of government, but also 
to .the legislative and administrative functions of government: 
M'OuIloch v. Maryland (3). There is great necessity for cutting 
down the meaning of taxation, for the • wide meaning would 
prevent the States from legislating within their limits. 

There may be some exercise of the power to grant bounties 
which would give rise to the same objections as exist in regard 
to the power of taxation. There is not, however, the same reason 
to limit the power to grant bounties as there is to limit the power 
of taxation. There is not the danger of abuse of the power to 
grant bounties which exists in the case of taxation, and therefore 
there is not the same necessity for implied restrictions. See 
M'OuIloch v. Maryland (4). The expression by a'law-giver of a 
wish for the observance of a certain course of conduct, coupled 
with a promise of reward if the wish is complied with, amounts 
to a command: Austin'8 Science of Juri8prudenC8, vol. I., 

p.89, 
The ("JOmmonwealth Parliament, having no power to discrim

inate, cannot give to its delegate such a power. 

Mitchell KC. (with him Harrison Moore), for the State of 
Victoria. As to the meaning of taxation see Veazie Ba'Tllc v. 
Fenno (5); Lane Oounty v. Oregon (6). The fact that an Act 
calls something a tax does not make it a tax. Thus in the Head 
Money Oase (7) it was held that what purported to be an exercise 
of the power of· taxation could be validly done under the power 

(1) 147 U.S., 190, at p. 197. 
(2) 30 Alabama, 461. 
(3) 4 Wheat., 316. 
(4) 4 Wheat., 316, at p. 431. 

(5) 8 Wall., 533. 
(6) 7 Wall., 71. 
(7) J 12 U.S., 580. 

". McKAY. 
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as to trade and commerce. As to the case of Slark v. Dakyns 
(1), no general rule was there laid down with regard to all 
powers. See Phip80n v. Turner (2); ROU8 v. Jackson (3). 

[HIGGINS J. referred to FarweU on Power8, 2nd ed., p. 115.] 
The rule has nothing to do with powers given bY.1!..Constitu

tion. 

Groom A-G. and Dulf.'II K.C. (with them McArthur and Starke), 
for the plaintiffs in each ease. The validity of this Act is based 
on sec. 51 (i.) of the Constitution. The power of taxation is, 
within the limits prescribed by that section, plenary and abso
lute. Within those limits of subjects and area the Common
wealth Parliament is supreme and has the same authority as the 
Imperial Parliaments would have under like circumstances: Hodge 
v. The Queen (4). 'l'he Parliament can select any person or any 
property for taxation, and any basis that it thinks fit for dis
criminating between classes of persons or of property. It has 
unlimited power as to the amount of taxation and as to the rules 
of evidence for determming liability to taxation. The only 
limits on the power of taxation are those prescribed by the Con
stitution either expressly or, to the extent which has been deter
mined by this Court, by necessary implication. The limitation 
now sought to be placed upon the power of taxation would have 
the effect of preventing the Commonwealth from carrying out its 
purposes. 

[GRIFFITH C.J.-Under the power to tax the power to select 
any subject for taxation, or, for that purpose, to differentiate 
between classes of subject matter by any means that the Common
wealth Parliament thinks fit, must be limited by the proviso tha.t 
the'mode of differentiation must not be one which is forbidden 
either expressly or impliedly by the Constitution]. 

It lies on the other side to prove that there is an implied pro
hibition against the mode of differentiation used in this Act. 
This mode is not forbidden by the Constitution, but is included 
in the power of taxation. 'l'he power of taxation being absolute 
in its terms, the burden is on the other side to cut it down. 

(1) L.R. lOCh., 35. 
(2) 9 sUn., '1:?1. 

(3) 29 Ch. D., 521, at p. 525. 
(4) 9 App. Cas., 117, ., p. 132. 
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[O'CoNNOR J.-The Commonwealth Parliament can exercise 
only powers which are given to it. It must therefore be shown 
that the particular power exercised here is given to it.] 

The only attempt which has been make to cut down the 
the power of taxation is by extending the principle laid down in 
Federated Amalgamated Government Ra-ilu'aY and Tramway 
Service A88ociation v. New South Wales Railway Traffic 
EmploybJ .A88ociation (1) to an invasion of the legislative power 
of the States. The .Act upon which McCray v. United StateB (2) 
was decided is on the same lines as the Act now under considera
tion. There oleomargarine was taxed; and its manufacture, 
importation and exportation were regulated by Congress, and it 
was held that the .Act was valid. 

[GRIFFITH C.J.-There the article sought to be taxed itself 
afforded the evidence upon which its liability to taxation was to 
be determined.] 

The motive or purpose of an Act cannot be looked at for the 
purpose of determining its character. This Act is on its face an 
Excise Act, and the fact that its indirect affect is to interfere 
with the manufacture of harvesters no more affects the character 
of the A.ct than does the fact that any Excise Act, if large 
enough, may have the effect of prohibiting the manufacture of 
the article taxed affects the character of that Act. 

[GRIFFITH C.J.-Sec. 51 (i.) of the Constitution confers on the 
Commonwealth Parliament power to regulate "trade and com
merce with other countries, and among the States." That, section 
does not give power to regulate domestic tra.de and commerce. 
That is reserved to the Parliaments of the States by sec. 107. 
The effect .of sec. 51 (i.) and 107 together is that the regulation 
of domestic trade and commerce is forbidden to the Common
wealth Parliament as effectively as if it had been 80 stated in 
ex.press words, and those sections are & prohibition against any 
Commonwealth Statute which is substantially a Statute to regu
late domestic trade and commerce. Further, sec. 51 (ii.) must be 
read subject to that prohibition.] 

In McCray v. United States (2), the Act dealt with wll-S 
obviously intended to discourage the manufacture of oleomar-

(1) -IC.L.R., 488. (2) 193 N.S., 27. 
VOL. VI. 5 
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B. 0. ow A. garine. but the Supreme Court of the United States made no 
~ suehimplieation there. See also PO'tmlJ, v. Penmyl'IXI/rl,ia.(I); 

TIm KuG 8c~ v. Pen'1&81JltJ(!mia (2); Ez parte KoUock (3). 
&!Ga. [HIooINS J. referred to Ufiited, Statu v. EaiAm, (4).] 

Th~ form and substance of an Act may be looked at to deter-
TIm COli. • bat • --= __ .1 b ." b . _.4 ~ • ·ta ~ 

IIOlCWLWI'B DUne w power 18 exe~ . ry I." ut P"""",Kf1 JruJU. 1 .lorm 
McKAY. indicates the power which is exercised. The form of this Act is 

that commonly used for an Excise Act, and primd facie, that is 
what it is. The Constitution gives to the Commonwealth Parlia
ment power to regulate domestic trade and commerce 80 far as it 
can be brought within, or is involved in, the enumerated powers. 
See K'fWtI1ltlm. v. M()()i1'6 (5) As to .Attomey-Ge'Mf'Ol,jO'r Qu6bec 
v. Qu.een 1'MU11'Q,'1#,C6 00. (6), although the Act there in question 
used the word licence, it was on its face not a licensing Act. The 
test was put that, if everything about licences was left out of the 
Act, its effect would still be.the same. This Act would be mean
ingless if the words imposing the Excise were left out. The 
words of this Act are precise and unambiguous, and in themselves 
alone best declare the intention of Parliament: Tasmania v. 
OommO'n/uJealth el} In order to say that this is not a taxing 
Act the Court would have to say that no revenue would be 
raised by it. The power of taxation is intended to be e~ercis
able to the furlhest extent to whici?- it can be exercised. Con
ditions may be imposed which will induce persons to take one 
course rather than another: U,,,ited, State8 v. De Witt (8) See 
also SfHry O'n tM OO'lUltitutio-n, vol. II., p. 26; B'ldt}ield v. Stmn
aJw/n, (9) 

[GIun1Ta: C.J.-In .Atto'I"ney-Gmural v. Mer~y Railway 00. 
(10), the difference between the indirect effect of carrying out a 
power and dragging in other forbidden powers is pointed out.] 

The Commonwealth Parliament could give a bounty making 
the same discrimination as. exists in this Act, a.nd bounties and 
exemption from taxation are the same thing. As to the argument 
based on the Liunc6 Taz 0a8eB (11) that the tax must be on 

(I) 127 U.S .• 878. 
(2) 171 U .,s .• 1. 
(3, 185 U.S .• M6. 
C" 1" U.S •• 877. 
(G) 178 U.S .• '1. 
(8) 3 App. Cu.. l0a0. 

(71 1 C.LR., 329, at p. 339. 
(8) 9 Wall., ". 
(9) 192 U.8., 470, at p. 493. 
~(IO) (1907) A.C., 4115. 
(11)15 Wall., 462, at p. 471. 
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exiSting· things, Parliament does not attempt here to impose the H. C. OJ' A. 

tax upon ·all persons who carryon a particular business. ~ 
In reading an Act of the Commonwealth Parliament for the TUB Knw 

purpose of determining whether it does or does not carry out the B~BB. 
powers of the Commonwealth Parliament, the power which it 
purports to carry out should be looked at first, then, if the words M~::"~:~;u 
used in t.he Act are fit and apt to carry out the power, the Court MOKAY. 

will not investigate the motives, aims or intention of the Parlia-
ment. It is enough to say: "There is the power. The words 
aptly carry it out." If in an Act of the Parliament there is a 
grant of what seem to be two Inconsistent powers to two bodies, it 
may be the duty of the Court to give a limited meaning to one of 
them, but in the Constitution, if there is to be any limitation, it 
should be a limitation of the powers of the States rather than of 
those of the Commonwealth. Here the limitation should be on 
the reserved powers of the States. Sec. 51 of the Constitution 
randered certain powers, which had until then been exclusively 
vested in the States, exercisable by the Commonwealth. Included 
in those powers is the power of taxation. Then by virtue of sec. 
90 the power of taxation by means of Customs and Excise 
duties has become exclusively vested in the Commonwealth. If 
it is found that the power of taxation by means of Customs and 
Excise duties comes into conflict with those powers which are 
resvved to the States, why should that power, which is specific-
ally given, be limited in order to keep whole that which is in 
general terms reserved 1 So much of power over domestic trade 
and commerce is reserved to the States as is not specifically given 
to the Commonwealth. There is no need here for a conflict of 
powers. A taxing Act by its nature C¥lIlot come into conflict. 
with any Act of a State which regulates domestic trade and com-
merce, for no taxing Act enacts anything as to conduct--what a 
man must do or abstain from doing-beyond enacting that he 
shall pay money. 

[GRIFFITH C.J.-The grant of power by sec. 51 (i.) of the 
Constitution, taken with the reservation of powers to the States 
by sec. 107, is a denial of the power of the Commonwealth ·,Par
liament to interfere with domestic trade and commerce, except so 
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B. C. OJ' A. far as is necessary to carry into effect the powers specifically 
11108. given to the Commonwealth.] -.-

Tn Kum The power given as to taxation is not expressly limited except 
BA:~BR. as to discriminations. Taxation means nothing more or less than 

raising money which is to be applied to the public service. The 
II:!~:~ motive or expressed object of the ta.xa.tion is immaterial. There 
.M.oKAY~ is no distinction lbetween the direct and the indirect results in 

such a case. In the Canadian cases the language was examined 
for the purpose of seeing what power had been exercised. . So 
here, the only question is, is the language used appropriate to 
impose taxation. In McOray v. United States (1) the fact that 
language appropriate to impose taxation was accompanied by 
language appropriate to affect matters over which Congress 
had no power, was held not to render the Act any the less an 
exercise of the power of taxation. 

[GRIFFITH C.J.-Has not a State the power to pass legislation 
having precisely the same result, not only indirectly, but also 
directly, as this Act 1] 

Yea. Further, a State Parliament can directly prohibit a. 
manufacture, but the Commonwealth Parliament cannot. It is 
further said that this tax is used as a. penalty, but that can be 
said of every case where there is a general tax with exemptions. 
There is nothing in the Constitution suggesting that the par-

. ticular discrimen or diacritical mark used here cannot be used. 
The discrime-n is only used by way of description, and the words 
of descl·iption do not exercise a power which interferes with a. 

power reserved to the States. A taxing Act such as this does 
not command any.thing a.s to domestic trade a.nd commerce, and 
therefore does not interfere with the reserved power of the State. 
Even if the power to tax is to be limited 80 as not directly to 
interfere with domestic trade and commerce, there is no inter
ference unless there is a distinct usurpation of legislative power 
and· that is not the case here. This Act is a strong inducement 
to manufacturers to take a certain course, but it is not a com
mand. The States Parliaments might immediately prohibit tha~ 
course being taken. The proper test as to an interference is, 
does the Act which is challenged give a command which is or 

(I) 195 U.S., Z'l. 
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may be inconsistent with a command of the State as to some- B. C. o. A; 

thing within the exclusive power of the State 1 That the Act ~ 
may have a tendency to prevent persons from following ~he com- TB& KllfG 

mand of the State is immaterial In Peterswald v. Bartley (1) BA.:'D. 
an Excise duty is defined as "a duty ana.logous to a Customs . 
duty imposed upon goods either in relation to quantity or value JI~!~:;' 
when produced 01' manufactured." This Act imposes an Excise .loKAY. 
duty within the meaning of that definition, and, even if it does 
not, the tax imposed is one which the Commonwealth Pa.rliament 
has power to impose. 

The discrimination referred to in sec. 51 (ii.) of the Constitution 
must be discrimination between two States or between part of .. 
one State and part of another State. The object is that one 
State shall not benefit at the expense of another, not uni
formity. See sec. 51 (iii.) The discrimination which is pro
hibited must be on the ground of locality, must be made by the 
Act which is challenged, and must appear on the face of the 
Act itself which is challenged. It is not sufficient that the 
result of the Act is to discriminate. There is no discrimination 
if the same rule is applied to the whole of the Commonwealth. 

[IsAACS J. referred to the Hm Money Oase (2).] 
The fact that the rule may operate differently in different 

localities does not create a discrimination. If there is any dis
crimination in this Act, it is between persons and not between 
States and parts of states. If anyone of the conditions under 
which exemption may be obtained is valid, or if none is valid, 
the Act will stand. The fact that one means of obtaining exemp
tion from the tax is bad, or that all those means are bad, does not 
invalidate the Act. The conditions of exemption are severable 
from the rest of the Act. 

MitcheU K.C. in reply. As to thela.st argument, the effect of 
altering the conditions of ex~mption is to alter the whole char
acter of the legislation. The Act is not severable: PoUock v. 
FO/fI!fM'f'8' Loan and T'1'U8t 00. (3). For the purpose of seeing 
whether the exerCise of a power is valid the inquiry is, not what 

(1) 1 C.L.R., 497, at p. 609. (2) 112 U.S., 1180 •. 
(3) 158 U.S., 601, at p. 635. 
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B. C. ow A. has been done under the exercise of the power, but what may be 
~ . done under it: qolonial Building and Investme'llt Association 

Ttl. KJNG v. Attcrrney-Generol of Quebec (1); TlY1'O'nto 001poration V. 

:&!OD. Bell Telephone 00. (2)." As showing the true nature and char
acter of this Act, the use in sec. 2 (a) of the words "fair and 

TlRCOIi. 
IIOlfWBALTB reasonable" shows that the intention of the Parliament was to 

MOKAY. bring about fair and reasonable conditions of employment, and 
not to raise revenue from taxation. That is also borne out by the 
reference to the Oomrrumwealtlt Ocmciliation and Arbitration 
Act 1904. 

The object and aim disclosed on the face of the Act is one of 
the materials to be considered in determining the true nature and 
character of the Act. The Act is not an exercise of the power of 
taxation given by sec. 51 (ii.) of the Constitution because, (a) 
what are termed duties of Excise in sec. 2 of the Act are really 
burdens imposed as a sanction to enforce the carrying out. of 
what the Act really aims at, viz., the regulation of domestic 
industry so far as the remuneration of labour is concerned-see 
StcYry on the Constitution, 5th ed., p. 674; Bentltam's Works, vol. 
I., p. 394; Austin's Jwrisprw1ence, p. 89; Morgan's Steamship 
00. v. Louisiana (3); and (b) because the necessary and logical 
consequence of the principles laid down by this Court, viz., that 
the Commonwealth Parliament cannot tax State instrument
alities, and that the Commonwealth Parliament has power to 
impose taxation for federal purposes only, is to establish a. fur· 
ther limitation that the power of taxation cannot be used by the 
Commonwealth Parliament to usurp the legislative power re
served by the Constitution to the States exclusively. See 
D' Emden v. Pedder (4); Federated A ma,lgamated GO'IJernme'Y/.t 
Railway &: Tramway Service A8sociation v. ]V ew South Wales 
Railway Traffic Employes Association (5); McOray v. United 
States (6); Baxter v. Oommissioners of Taaxr.tion (N.S. W.) (7). 
That further limitation is also to be inferred from the fact that 
otherwise the specific grant of the majority of the other powers 
enumerated in sec. 51 of the Constitution would be unnecessary. 

(1) 9 App. Cas., 1117, at p. 166. 
(2) (1905) A.C., 52, at p. 68. 
(3) ] 18 U.S., 455, at p. 461. 
(4) 1 C.L.R., 91. 

(5) "C.L.R., 488. 
(6) 195 U.S., <rI. 
(7) 4 C.LR., 1087, at p. 1102. 



I 

I. 
I 

6 C.L.R.] OF AUSTRAT .. IA. 68 

The Commonwealth Parliament cannot, by the exercise of powera IL o. cw A. 
expressly or impliedly forbidden by the Constitution, create a 11108. -.-
class for the purpose of taxing it. TIl. Knm 

Irvim K.O., in reply, adopted the arguments of Mitc1uJU K.O. 

The judgment of GRIFFITH O.J., BARTONJ. and O'CoNNOR J., 
was read by 

GRIFFITH O.J. The question for decision in these two cases is, 
shortly, whether the Act No. 16 of 1906, intituled cc An Act 
relating to Duties of Excise," and having for its short title the 
"lhcise Tariff 1906" (No. 16), is a valid exercise of the legis
lative powers of the Commonwealth Parliament. 

The seeond section of the Act is as follows :-" Duties of Excise 
shall on and from the first day of January one thousand nine 
hundred and seven be imposed on the dutiable goods specified in 
the Schedule at the rates specified in the said Schedule. 

" Provided that this Act shall not apply to goods manufactured 
by any person in any part of the Commonwealth under conditions 
as to remuneration of labour which-

(a) are declared by resolution of both Houses of Parliament 
to be fair and reasonable; or 

(b) are in accordance with an industrial award under the 
O(Y((llTTWTl,weolth Ocmciliation and Arbitration Act 
1904; or 

(c) are in accordance with the terms of an industrial 
agreement filed under the OommO'lf,weaJ,th OtmciJ,ia
tiO'lf, and Ar.bitration Act 1904; or 

(d) are, on an application made for. the purpose to 
the President of the Commonwealth Court of Con
cilia.tion and Arbitration, decla.red to be fair and 
reasonable by him 'or by a Judge of the Supreme 
Court of a State or any person or persons who compose 
a State Industrial Authority to whom he may refer 
the matter." 

The goods specified in the Schedule are agriculturaJimplements 
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of different sorts, and th~ duty imposed is in some cases at fixed 
rates and in others at ad valorem rates. Barger's case is an action 
for penalties for manufacturing exciseable goods, viz., agricultural 
implements of the kind described in the Schedule, without a 
licence as required by the Excise Act 1901, sec. 35. The formal 
<tuestion in this case is whether the goods are excisea.ble goods. 
McKay's case is an action to recover the fixed duties in respect 
of similar goods manufactured by him, and as to which he is not 
entitled to the benefit of the proviso. The defendants in both 
cases object that, notwithstanding the title and phraseology of 
the Act, it is, in substance, not an exercise of the power of taxa
tion conferred on the Parliament by the Constitution, but an 
attempt to regulate the internal trade Rnd industry of the States, 
which, it. is said, is not within the powers of the Parliament but 
is reserved to the States. They also contend that, even if the 
Act is an exercise of the power of taxation, it is void because it 
authorizes discrimination between States and parts of States. 

The question for decision is entirely one of construction. 
Whether it is in the best interests of the Commonwealth that 
the Federal Parliament should have the powers contended for, 
or whether those interests would be best furthered by the exercise 
of the powers reserved to the States, are matters with which this 
Court has no concern. Our duty is to declare the law as we find 
it, not to make new law. 

The Act in question does not impose the tax upon all goods 
of the specified classes, but only upon some of them. Goods 
which are indistinguishable by any physical attributes are never
theless differentiated for the purpose of taxation according as 
certain prescribed conditions of the remuneration of labour have 
or have not been observed in their manufacture. Commenting 
upon this provision, thc defendants contend that, if the Common
wealth can by the exercise of the power of taxation make the 
liability or non-liability to taxation conditional upon the observ
ance of rules of conduct defined in the taxing Act, a complete 
power to regulate such conduct is in effect conferred. Thus, the 
Commonwealth Parliament might impose a tax, under the name 
of a licence fee, upon all persons carrying on any specified trade 
or occupation, with a remission of the tax to all persons who 
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carry it on in accordance with specified conditions, and the amount 
of the fee might be made so large as to be prohibitive except on 
compliance with these conditions. The same result might be 
achieved by a poll tax with similar remissions. 

The defendants contend, in the first place, that, in determining 
whether a particular law is or is not within the power of the 
Parliament, regard must be had to the substance of the legislation 
rather than to its literal form. This proposition is supported by 
high authority binding upon this Court. In the case of Attorney
General for Quebec v. Queen Insurance 00. (1), the validity of a 
Statute of the province of Quebec was tested on this principle, 
and it was held that, although the Statute in form purported to 
be an exercise of the power of direct taxation possessed by the 
provincial legislature, it was in substance an attempted exercise 
of the power of indirect taxation, which was within the exclusive 
domain of the Dominion legislature. In the case of Rus8eU v. 
The Queen (2), which raised a similar question, it was said by the 
J u~icial Committee that the true nature and character of the 
legislation in the particular instance under discussion must always 
be determined in order to ascertain the class of subject- to which 
it really belongs. In the case of Peter8Wald v. Bartley (3) this 
Court said :-" In considering the validity of laws of this kind 
we must look at the substance and not the form. If the Statute 
is good in substance, the Court will regard the substance, and 
hold the law to be valid, whatever the form may be." The con
verse proposition: is equally true. 

The same rule is applied in the United States. In Guy v. 
Baltimore (4), Harlan J., delivering the judgment of the Supreme 
Court, in a case in which the City of Baltimore, which had large 
powers of taxation, had attempted to impose certain taxation 
under the form of wharfage dues, said;-

"The city of Baltimore, if it chooses, can permit the public 
wharves which it owns to be used without charge. Under the 
authority of the State, it may also exact wharfage fees, equally, 
from all who use its improved wharves, provided such charges 
do not exceed what is a fair remuneration for the use of its 

(I) 3 Appl Cas., 1090. 
(2) 7 App. Cae., 829, at pp. 839·40. 

(3) I C. L.R., 497. at p. 511. 
(4) 100 U.S., 434, at p. 442. 
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H. C. OJ' A. property. . . . But it cannot employ the property it thus 
11108. holds for public use 80 as to hinder, obstruct or burden inter-state 
'-.-' 

TBB KIBG commerce in the interest of commerce wholly internal to that 
BA~n. State. The fees which it exa.cts to that edd, although denomin

ated whArfage dues, cannot be regarded, in the sense of our former 
1I~::~"u decisions, as compensa.tion merely for the use of the City's prop-

MoK.u. erty, but as a mere expedient or device to a.ccomplish, by indirec
tion, what the State could not accomplish by a direct tax, viz., 
build up its domestic commerce by means of unequa.l and oppres
sive burdens upon industry and business of other States." 

The question for our consideration, then, is the nature of the 
power conferred upon the Commonwealth Parliament with respect 
to taxation, and whether the ambit of that power is circumscribed 
by any, and what limits. For, within the ambit of its powers, 
the authority of the Commonwealth is plenary, supreme, and 
unchallengeable: The Queen v. Burah (1); Hodge v. The Queen 
(2). 

In examining the language of the Consti~ution it is necessary 
to bear in mind the distinction between means and ends-between 
the ends that can be attained by exercise of the legislative power 
and the means that can lawfully be adopted to attain those ends. 
It is not disputed that the effect of the Act now in question, if 
valid, it' to enable the Commonwealth to exercise a large though 
indirect iniluence upon the conditions of labour employed in the 
mannfacture of agricultural implements in the several States. 

The Attorney-General claimed that the Commonwealth should 
have this power, and very properly pointed out that in many 
cases the result of the exercise of the power of taxation is to 
bring about indirect consequences which are desired by the legis
lature, and which could not practically, or conld not so easily, be 
bronght about by other means. The policy of protective tariffs 
rests upon this basis. The effect of a protective tariff may be to 
raise or lower prices, or to raise or lower rates of wages. In a 
Federal State it may not be within the competence of the taxing 
authority to interfere directly with prices or wa.ges, but the cir
cumstance that a tax affects those matters indirectly is irrelevant 
to the question of competence t.() impose the tax. In other. words, 

(1) 3 App. Cas., 889. (2) 9 App. Cu., 117. 
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the circumstance that au indirect effect may be produced by the 
exercise of adinitted power is irrelevant to the question whether 
the legislature is competent to prescribe the same result by a direct 
law. An illustration of this doctrine is afforded by a comparison 
of the caReS of United Statu v. De Witt (1), and McOray v. 
United States (2). In the former case it was held that an Act of 
Congress, which made it a misdemeanour to mix for sale naptha 
and illuminating oils, or to sell such a mixture or offedt for sale, 
or to sell 'Or offer for sale petroleum containing certain inflam
mable oils, was invalid, as relating exclusively to the internal trade 
of the States. In the latter case an Act imposing a duty of Excise 
upon goods adulterated in a specific manner was held valid, 
although the tax was sO large as to be, in effect, prohibitive of the 
adulteration. In that case objection was also taken to various 
detailed provisions of the Act, as relating to matters of State 
concern. But they were all provisions of such a nature as are 
common in Acts relating to the collection of interna.l revenue, 
being incidental to the prevention of evasions of the tax itself, 
and the o~iection was overruled. 

Again, the motive which actuates the legislature, and the 
ultimate end desired to be attained,al'e equally irrelevant. A 
Statute is only a means to an end, and its validity depends upon 
whether the legislature is or is not authorized to enact the par
ticular proviSions in question, entirely without regard to their 
ultimate indirect consequences. 

The scheme of the Australian Constitution, like that of the 
United States of America, is to confer certain definite powers upon 
the Commonwealth, and to reserve to the States, whose powers 
before the establishment of the Commonwealth were plenary, 
all powers not expressly conferred upon the Commonwealth. 

This is expressed by sec. 107 of the Constitution, which provides 
that :-" Every power of the Parliament of a Colony which has 
become or becomes a State, shall, unless it is by this Constitution 
exclusively vested in the Parliament of the Commonwealth or 
withdrawn from the Parliament of the State, continue as at the 
establishment of the Commonwealth, or as at the admission or 
establishment of the State, as the case may be." 

(1) 9Wall., 41. (2) 100 U.S., en, at p. 68. 
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The co~ponding provision of the American Constitution is : 
-" The powers not delegated to the United Stat.P.,s by the Con
stitution. nor prohibited by it to the Stat.es, are reserved to the 
States respectively, or to the people" (Art. X.). 

Sec. 51 provides that :-" the Parliament shall, subject to this 
Vonstitution, have power to make laws for the peace, order, and 
good government of the Commonwealth with respect to :-

"ii. Taxation; but so as not to discriminate between States 
or parts of States." 

The corresponding provision of the Constitution of the United 
States is " to lay and collect taxes, duties, imposts, and Excises; 
but all duties, imposts, and Excises shall be uniform throughout 
the United States" (Art. 1, sec. 8, sub-sec. 1). 

The first question that arises at this point is :-What is the 
meaning of the word "taxation" as used in the Constitution, au 
instrument which became law in the year 19OO? 

It is possible that since that time the word may have been 
used in Australia in a wider or more limited sense, but whatever 
it meant in 1900 it must mean 30 long as the Constitution exists, 
so far as regards the nature and extent of the power conferred on 
the Parliament with respect to it. 

The primary meaning of "taxation" is raising money for the 
purposes of government by means of contributions from indi
vidual persons. 

Taxation differs from exaction in that the obligation to contri
bute depends upon prescribed differentiations of the persons from 
whom, or the things in respect of which, the contribution is to 
be made. The power to tax necessarily involves the power to 
select the subjects of taxation. In the case of thingl'l the differ
entiation or selection is, in practice, usuaUy made by reference to 
objective facts 01' attributes of the subject matter, so that all 
persons or things possessing those attributes are liable to the tax. 
The circumstance that good~ come from abroad or from a par
ticular foreign country, or that particular processes or persons 
have been employed in their production, or that they possess 
certain ingredients, are instances of attributes which have been 
chosen for the purpose of differentiation. In a State possessing 
plenary powers of legislation any condition whatever may be 
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imposed as a basis of selection for taxation purposes, and it is 
immaterial whether the differentiation should properly be re
garded as an exercise of the power of taxation or of some other 
power. 

But where the competency of Parliament is limited, as in a 
Federal State, to specific matters, it is material, and indeedneces
sary, to inquire whether an attempted exercise of the power of 
legislation falls within some one or more of the enumerated 
powers. In the present case the only relevant power is that of 
taxation. 

The grant of the power of taxation 1S a separate and indepen
dent grant. This is the accepted law in the United States. In 
interpreting the grant it must be considered not only with refer
ence to other separate and independent grants, such as the power 
to regulate external and inter-state trade and commerce, bnt also 
with reference to the powers reserved to the States. 

It was not contested in argument that regulation of the con
ditions of labour is a matter relating to the internal affairs of the 
States, and is therefore reserved to the States and denied to the 
Commonwealth, except so far as it can be brought within one of 
the thirty-nine powers enumerated in sec. 5l. 

In some instances, \V hen it was intended to allow the Parlia
ment to regulate the domestic affairs of the States, the power 
was conferred by expreAs words. See, for instance, paragraphs :;

xii. Currency, coinage, and legal tender; 
Xlll. . The incorporation of banks, and the issue of 

paper money: 
xv. WeightA and measures: 
xvi. Bills of exchange and promissory notes: 
xvii. Bankruptcy and insolvency: 
xx. It'oreign corporations, and trading or financial com

panies formed within the limits of the Commonwealth. 
Weare thus led to the conclusion that the power of taxation, 

whatever it may include, was intended to be something entirely 
distinct from a power to directly regulate the domestic affairs of 
the States, which was denied to the Parliament. 

The fact that taxation may produce indirect consequences was 
fully recognized by the framers of the Constitution. They 

69 

H. C. orA. 
1908. 
'-.-' 

THE KING 
11. 

BARGER. 

Tm:COM· 
MONWEALTH 

V. 

~lcKAY. 



70 HIGH COURT [1908. 

H. C. 0' A. recognizt>d, moreover, that those consequences would not, in the 
~ nature or things, be uniform throughout the vast area of t.he 

Tn Kum Commonwealth, extending over 32 parallels of latitude and 40 
BA~BJL degrees of longitude. The varying conditions of climate-
-- tropical, sub-tropical and temperate-and of locality-near or at 

.~::'~B great distances from the seaboard-make an effectual discrimina-
MCKAY. tion for many purposes between the several portions of the 

Commonwealth. Lest, however, the Parliament should desire to 
bring about equality in the incidence of the burden of taxation, 
or what has been called an equality of sacrifice, by discriminating 
between such different portions, they were expressly prohibited 
from doing BO. The words of placitum ii. "Taxation; but 
BO as not to discriminate between States or parts of States" 
recognize the fact that nature has already discriminated, and 
prescribe that no attempt shall be made to alter the effect of that 
natural discrimination. So in placitum iii. "Bounties on the 
production or export of goods, but BO that such bounties shall be 
uniform throughout the Commonwealth," the Parliament is pre
cluded from attempting to equalize the conditions which nature 
has made unequal Again, by sec. 88 it is prescribed that" uniform 
duties of Customs" shall be imposed within two years. The 
inequality of the indirect effect of Customs duties in different 
parts of the Commonwealth is obvious to all persons acquainted 
with its conditions, but any attempt to correct this inequality is 
forbidden. This is well illustrated by the case of the Colonial 
Sugar Company v. Irving (1), which related to the Excise duty 
imposed on all· sugar in respect of which Customs duty had not 
been already paid. It was objected by the appellants that the 
Act offended against the prohibition of discrimination because in 
BOme States the rate of Customs duty on sugar had been higher 
than in others, from which it followed that the actual burden of 
the new Excise duty was unequal in its incidence. This con
tention was rejected by the Judicial Committee, who said that 
the discritnination, if any, was not effected by-the Act imposing 
the Excise duty, but by the operation of the State laws previously 
existing. E converso, if the Excise duty had been made to vary 
in inverse proportion to the Customs duties in the several States 

(1) (lIi06) A.C., 360. 
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so 88 to make the actual incidence of the burden praCtically 
equal, that would have been a violation of the rule of uniformity. 
The object of the provision is further shown by sec. 92, which 
provides that fC On the imposition of uniform duties of Customs, 
trade, commerce, and intercourse among the States 
shall be absolutely free." 

It follows from what has been said that the power of taxation 
is subject to some limits. On the other hand, 80 long as the pre
scribed limits are not transgressed, the Parliament may select the 
persons or the things in respect of which the exercise of the 
power is to operate. It is contended for the Commonwealth that 
this power of selection is only limited by the express words of 
pla.citum ii. and sec. 88, and that the discrimina.tion or selection 
may be made to depend upon any other condition whatever, 
including conditions relating to personal conduct. or the "regula
tion of domestic industrial conditions. The defendants contend, 
on the other hand, that the limitation of the power of selection 
is to be found, not only in the expres$ words of sec. 51, placitum 
ii., and sec. 88, but also in other parts of the Constitution, so that 
the grant of the power of taxation, which, as already said, is an 
independent power, must be so construed as to be not incon
sistent with the other provisions of that instrument. If this 
latter contention be rejected, it would follow that the power of 
taxation is an overriding power, which would enable the Parlia
ment to invade any region of legislation, although it is impliedly 
forbidden to enter it, and this by the simple process of making 
liability to the taxation depend upon matters within those 
regions. In this connection I will read a passage from the judg
ment of this Court in Pete1'swald v. Ba1'tley (1):-" In construing 
a Constitution like this it is necessary to have regard to its 
general provisions as well as to particular sections, and to ascer
tain from its whole purview whether the power to·deal with such 
matters was intended to be withdrawn from the States, and eon
ferred upon the Commonwealth. The Constitution contains no 
provisions for enabling the Commonwealth Parliament to inter
fere with the private or internal affairs of the States, or to 
restrict the power of the States to regulate the carrying on of 

(1) 1 C.L.R., 497. at p. 507. 
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any businesses or trades within their boundaries, or even, if they 
think fit, to prohibit them altogether. That is a very important 
matter to be borne in mind in considering whether this particular 
provision ought to be construed so as to interfere with the Stateli' 
powers in that respect. If the majority of the Supreme Court 
were right, the Constitution will have given to the Common
wealth, and withdrawn from the States, the power to regulate 
their internal affa.irs in connection with nearly all trades and 
businesses can-ied on in the State!!. Such a construction is alto
gether contrary to the spirit of the Constitution, and will not be 
accept.ed by this Court unless the plain words of its provisions 
compel us to do so." 

The defendants contend that the doctrine laid down by this 
Court in the case of D'Emden v. Pedder (1) and applied in the 
Federated .Amalgamated Government Railway and Tramway 
Se'rvice .Association v. New 80uth Wales Railway Traffic Em
ployes .Association (2) to the case of attempted interference by 
the Commonwealth with functions reserved to the States, pro
hibits any interference, by means of the exercise of the power of 
taxation, with matters as to which direct interference is ex
pressly or impliedly prohibited. The rule, however, applicable 
to the present case is different, but it is founded upon the same 
principles. The Constitution must be considered as a whole, and 
so as to give effect, as far as possible, to all its provisions. If 
two provisions are in apparent conflict, a construction which will 
reconcile the conflict is to be preferred. If, then, it is found that 
to give a particular meaning to a word of indefinite, and possibly 
large, significance would be in~onsistent with some definite and 
distinct prohibition to be found elsewhere, either in express 
words or by necessary implication, that meaning must be re
jected. It follows that, if the control of the internal affairs of 
the States is in any particular forbidden, either expressly or by 
necessary implication, the power of taxation cannot be exercised 
so as to operate as a direct interference. Prim&, facie, the selec
tion of It particular class of goods for taxation by a method 
which ma.kes the liability to taxation dependent upon conditions 
to be observed in the industry in which they are produced is as 

(1) 1 C.L.R., 91. (2) 4 C.I •. R., 488. 
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much an attempt to regulate those conditions as if the regulation 
were made by direct enactment. 

The distinction has already been pointed out between the 
indirect effect of the imposition of taxes upon the importation or 
production of particular goods, which may, in effect, be prohibi
tive, and the direct regulation of the conditions of the production 
of goods. 

We propose now to inquire what is the true nature and char
acter of the Act before us, and in this connection it will be 
convenient to inquire whether it is such an Act as could be passed 
by a State legislature with regard to domestic matters. It is 
clear that the power to pass such an Act must be vested either in 
the Parliament or in the State legislatures. . If the tax is an 
Excise duty within the meaning of sec. 90, the power of the Par
liament is exclusive, and the State could not impose it. 

The circumstance that the Act is called an Act relating to 
Excise, a subject matter within the exclusive powers of the Com
monwealth, is no more material than the circumstance that in the 
Att01"'ne'!l-General j<Yr Quebec v. Queen Insurance 00. (1) the tax 
was called a licence tax. 

It will be relevant at this point t.o consider the meaning of the 
term" Excise" as used in the Constitution. In the case of Peters
wald v. Bartley (2) the Court fully examined the question, and, 
after pointing out that in England the word had of la1;e years 
come to h"ve a widely extended interpretation, said :-

" With respect to the Australian use of the term, we are entitled 
to take notice of the sense in which it has been understood and 
used in the legislation of the various States. We know that in 
some of them there were in existence for manv years • duties of 
Excise,' properly 80 called, imposed upon beer, sphits and tobacco. 
There were other charges which were never spoken of as Excise 
duties, such as fees for publicans' licences, and for various other 
busine.sses, such as slaughtermen's, auctioneers', and 80 forth, but 
these were not commonly understood in Australia as included 
under the head of Excise duties. Bearing in mind ths.t the Con
stitution was framed in Australia by Australians, and for the use 
of· the Australian people, and that the word • Excise' had a disti~ct 

(1) 3 App. Cu., 1090. 
yox.. VI. 

(2) 1 C.L.B., 4W1, at p. 1509. 
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8.0. O~ A. meaning in the popular mind, and that there were in the States 
~ many laws in force dealing with the subject, and that when used 

TaB Knfa in the Constitution it is used in connection with the words 'on 
a.:G... goods produced or manufactured in the States: the conelusio:g. is 
- almost inevitable that, whenever it is used, it is intended to mean 

II~~-;' a duty analogous to a Customs duty imposed upon goods either iQ, 
KOK4T. relation to quality or value when produced or manufactured, and 

not in the sense of a direct tax or personal tax." 
This is not conclusive of the question whether the tax imposed 

by the Act now in question is an Excise duty, but it is very 
relevant to the question of the real character of the Act. 

Now, it is clearly within the competence of a State legislature 
to regulate the conditions of labour employed in the manufacture 
of agricultural implement&. It is equally clear that a State 
legislature, having prescribed such conditions, could impose a 
pecuniary burden upon everyone who did not. conform to them, 
and that tJ1e payment might be made proport.ionate to the 
number of articles produced. Yet, if such payment were a duty 
of Excise, the State- could not impose it, for the power of the 
Parliament to impose duties of Excise is exclusive. Such an Act 
might be framed in several different ways. It might be 
prescribed that certain conditions &8 to the remuneration of 
labour should be observed in the manufacture, and that allY 
manufacturer who failed to comply should be liable to a penalty 
of 80 much for every article manufactured. Or, without formally 
prescribing any such condition, it might provide that any manufac
turer who did not observe certain conditions shonld be liable to 
a penalty of 80 much per article. Or it might, instead of using 
the word penalty, say that the manufacturer who did not comply 
with certain conditions should be bound to pay a. licence fee, the 
amount of which should be computed at 80 . much for every 
article manufactured. Or it might provide that every manufac
turer should at his option either comply with certain prescribed 
conditions or pay to the State Treasurer a sum computed &c., 
and in default should be liable to a penalty of &c. Or, finally, it 
might provide that any manufacturer who did not comply with 
certain specified conditions should pay a tax at a specified rat.e. 
In all the cases supposed the substance would be the same, 
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though the form would differ. And, in every case, the substance H. C. 0., A. 

would be a regulation of the conditions of labour in the industry ~ 
in question. Attention has already been drawn to the immateri- 'raB KING 

ality, as far as regards the validity of an Act, of the motives or BA~BB' 
indirect results in contemplation of the legislature. The , 
professed purpose of an Act is generally stated in its Title. In M~~:'~" 
any of the eases supposed the purpose of the Act, apparent on MC){AY. 

its face, whatever a.ttempt might be made to disguise it in the 
Title, would be, not to raise money for the purposes of government, 
but to regulate the conditions of labour. From this point of 
view an inquiry into the purpose of an Act is not an inquiry into 
the motives of the legislature, but into the substance of the 
legislation. And for the purpose of determining whether an 
a.ttempted exercise of legislative power is warranted by the 
Constitution regard must be had to substance-to things, not to 
mere words. 

In this connection reference ma.y be made to the case of R088i 
v. EdinbuTf/k Oorporation (1). In that case the question arose 
upon a Loea.l Act, by which it was provided that any person who 
should use a house, &e., other than an hotel, for the sale of ice
cream without having obtained a licence from the magistrates, 
who were" hereby empowered to grant the same," for the house, 
&eo, should be liable to a penalty. The magistrates granted con
ditiona.llicences, the conditions of which related to days and hours 
of trading, being embodied in the licences. It was held by the 
House of Lords that they had no power to do so. Lord HabJbwry 
L.e. said :_U My Lords, the question here may be reduced to a 
very short point, namely, whether the civic authorities have 
power to make these regulations which are complained of, because 
in substance they are regulations although they are contained in: 
the form of a licence which they issue and which involves the 
power to make a regulation. Whether it is called a regulation or 
a by-law, it is a legislative power which, in my view, the legis
lature has not confided to them. 

" My Lords, it is idle to say that a great many of these things, 
as has been urged in the arguments which have been addt;esSed 
to your Lordships, would be very desirable for the sake, it is said, 

(I) (11105) A.C., 21, &t p. 25. 
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H. C. OJ' A. of public order. . . . I do not know what the evil aimed at W8.8. 
~ I can give. therefore, no general view of what is the intention and 

To KING purpose of the Statute. I can only look at the Statute itself and 
B~EB. construe it. and when I construe the Statute I find there is in the 
-- Statute itself a plain prohibition with respect to certain things . 

• ~::.~:~ The magistrates, of course, are not only empowered but bound to 
tI. give effect to legislation which has been passed; but when it is MoKAy •. 

argued that becaW!e they are given the power· to restrict, within 
certain hours, the sale of ice-creams therefore they have implied 
power to do all that might be desirable or expedient with refer
.ence to the times and circumstances under which ice-creams shall 
be sold, it seems to me the argument .entirely fails. What is 
sought to be done, whether directly by by-laws, or indirectly by 
the language of the licence that is issued, is something that can 
only be done by the legislature. It is a restraint of a common 
right which all His Majesty's subjects have-the right to open 
their shops and to sell what they please subject to legislative 
restriction-and, if there be no legislative restriction which is 
appropriate to the particular thing in dispute, it seems to me 
that it would be a very serious inroad upon the liberty of the 
subject if it could be supposed that a mere single restriction 
which the legislature has imposed could be enlarged and applied 
to things and circumstances other than that which the legislature 
h8.8 contemplated." 

So-to adapt the language of the learned Lord Chancellor
when it is argued that, because the Commonwealth Parliament 
h8.8 had given to it the power to tax manufactures, therefore they 
have power to do all that might be desirable or expedient with 
regard to the times and circumstances under which a manu
facture shall be carried on, it seems to us that the argument 
entirely fails. What is sought to be done, whether directly by 
the Statute or indirectly by the conditions attached to the taxa
tion, is something that can only be done by the competent 
legislature, that is, in this instance, the State legislature. 

This case also supplies an answer to the argument that such 
conditions are not in substance a regulation of the manufacture. 

It is, however, suggested that, so regarded, the regulation is 
not in the nature of a law, since the concept of law imports that 
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the legislature can and does visit its displeasure upon those who H. c. o. A. 

disobey its commands or fail to comply with its wishes. This ~ 
visitation is ealled the .. sanction" of the law. If the. mode in T .. KnrG 

which the displeasure is visited is by imposition of a pecuniary B.:' .. 
liability, it cannot be material whether that liability 
is enforceable in one Court as a debt or in anothel' Court u;-.:.~ 
under the name of penalty. The sanction is the same in MOKAY. 
substance, and equally effectual, in either case. If this were not 
so, the Commonwealth Parliament might assume and exercise 
complete control over every act of every person in the Common-
wealth by the simple method of imposing a pecuniary liability 
on every one who did not conform to specified rules of action, . 
and calling that obligation a tax, not a penalty. 

In our opinion the exclusive power of the Parliament to 
impose duties of Excise cannot be construed as depriving the 
States of the exclusive power to make such enactments as we 
have suggested above. The substantial nature and character of 
the legislation is the same whether it is passed by one legislature 
or the other. It follows that such an Act would not be in 
substance an Act imposing duties of Excise within the meaning 
of sec. 90 of the Constitution. Ii, then, the Act in question is 
not, in substance, an Act imposing duties of Excise, what is it 1 
We think that it. is an Act to regulate the conditions of 
manufacture of agricultural implements, and not an exercise of 
the power of taxation conferred by the Constitution. 

A further argument was founded upon sec. 55, which provides 
that :_CC Laws imposing taxation shall deal only with the 
imposition of taxation, and any provision therein dealing with 
any other matter. shall be of no effect." This provision seems to 
indicate that the word .. taxation" was used in its ordinary sense, 
and· not in a sense which would authorize the dealing with 
matters that would ordinarily be dealt with in a separate Act. 
Such matters were to be deal~ with by separate laws, as to which 
the competency of Parliament could be examined and determined 
upon independent grounds. The proviso in the Act in question 
cannot, of course, be regarded as .. of no .eftect," for to do so would 
be .. to make a new law, not to enforce an old one": United 
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States v. Reese (1). But, since other provisions are forbidden to 
be inserted in a. la.w imposing ta.xation, it follows that if such 
provisions are inserted,. and if by rejecting them the Act would 
ha.ve an opemtion inconsistent with the expressed intention of 
the legislature, the who1e Act must fail of effect. 

The foregoing arguments lead to the conclusions:-
1. Tha.t the Act in question is not in substance an exercise of 

the power of taxation conferred upon the Commonweaith Parlia
ment by the Constitution. 

2. That, even if it were within the competence of that Parliament 
to deal with the conditions of labour, the Act would be invalid 
as being in contravention of sec. 55. 

3. That, even if the term "ta.xation," uncontrolled by any 
context, were capable of including the indirect regulation of the 
internal affairs of a Stat-e by means of ta.xation, its meaning in 
the Constitution is limited by the implied prohibition against 
direct interference with matters reserved exclusively to the 
States. 

We pass to the objection that the Act, if otherwise va.lid, is 
invalid on the ground that it discriminates between Sta.tes and 
parts of States. In this connection sec. 99 of the Constitution 
should be read, which provides that :-" The Commonwealth shall 
not, by any law or regulation of trade, commerce, or revenue, 
gi ve any preference to one State or !Lny part thereof over another 
State or any part thereof." 

Attention has already been dmwn to the provisions requiring 
Customs duties to be uniform, and to the physical conditions of 
Australia which make effective discrimination in many respects 
between different parts of it. 

The words "States or parts of States" must be read as 
synonymous with "parts of the Commonwealth" or" different 
localities within the Commonwealth." The existing limits of the 
States are arbitrary, and it would be a strange thing if the 
Commonwealth Parliament could discriminate in a taxing Act 
between one locality and another, merely because such localities 
were not coterminous with States or with parts of the same State. 
The proviso to sec. 2 of the Excise Tariff'1906 (No. 16) exempts 

(I) 92 U.S" 214, at p. 221. 
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from taxation goods which are manufactured by any peraon in II. O. 0 .. A. 

any part of the Commonwealth under cert.a.in conditions as to the 11108. 
'-.-' 

remuneration of labour. These conditions are divided into four TJUI KI1~Q 

categories :-(a), (b), (c), (d). 
The first (a) is: such conditions as "are declared by resolution 

of both Houses of Parliament to be fair and reasonable." Ii the II~:!~~ 
Act stopped at t·his point, then, if a resolution were passed. and if MOKAY. 
by it identical conditions were made applicable to the whole 
Commonwealth, no objection could be made on tho ground of 
forbidden discrimination. The improbability of Pa1'liament ever 
passing a 1'esolution declaring identical conditions to be fail' and 
1'easonable throughout the Commonwealth need not be considered. 

The second category (b) is: such conditions as "are in 
accordance with an industrial award undeT the Oom",."cmiwealtA 
Oonciliation and Arbitmtion .Act 1904." In orde1' to aseeriain 
the effect of this provision it is necessary to refe1' to that Act. 
See. 38 expressly provides (par. (g) ) that, in the ease of a common 
role made to give effect to an award, the Court may direct: 
" with due regard to local circumstances within what limits of 
area, if any, and subject to what conditions and exceptions, the 
common rule 80 declared shall be binding upon the persons 
engaged in the industry whether as employers 01' employes, and 
whether members of an organization or not." 

It follows that, if such an award as contemplated came into 
operation, the conditions of exemption from taxation under the 
Act now in question might vary aeoordin~ to the area within 
which the manufacture was carriM on. The same observations 
apply to the third category (c) which is: such conditions as" are 
in accordance with the terms of an industrial agreement filed 
under the Oommonwealth Oonciliation and .Arbitration Act 
1904." Such an agreement must necessarily operate beyond the 
limits of anyone State, and the conditions imposed by it may· 
vary in different States or diffet:ent areas within a State. 

The fourth category is: such conditions 83 " are, on an applica
tion made for the purpose to the President of the Commonwealth 
Court of Conciliation and Arbitration, declared to be fair and 
reasonable by him or by a Judge of the Supreme Court of a State 
or by any person or persons who compose a State Industrial 
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Authority to whom he may refer the matter;" In this case there 
may be as many different sets of conditions 80S there are Judges 
and State IndustriaJ ·Authorities in the Commonwealth, for there 

B~D. is no obligation upon them to come to a uniform decision as to 
- the conditions reasonable in the States in which they exercise 

Tall COli· th· th· 
lIONWIULTH elr au onty. 

MCKAY. It is abundantly clear from these provisions that the 
legislature not only purported to authorize the prescribing of 
conditions re&sOn&ble &CCording to the circumstances of locality, 
but intended, and indeed prescribed, that discrimination a.ccording 
to loca.lity might be made. Any other rule would be manifestly 
unjust. Yet this is the very thing which, so far as regards 
liability to taxation, is prohibited by the words under con
sideration. It was suggested that, though the Act thus authorizes 
disc~imination between States and parts of States, it does not 
itself discriminate, since, it is said, the conditions actually 
prescribed by any or all of the specified authorities might in fact 
be identical throughout the Commonwealth. The legislature 
may in some cases delegate the power of fixing the incidence of 
taxation: PoweU v. Apollo Oa'flille 00. (1), but it would be a 
strange thing to hold that, while it cannot itself discriminate 
between loca.lities, it can, by delegation, confer power to make 
such discrimination. If different rates had been fixed by the 
divers authorities, or by the same authority as to different 
localities, what would be the conditions to be observed by a 
manufacturer? Might he claim the benefit of the lowest rate of 
wages fixed for the time being in any part of the Common
wealth? If so, every authority would, in effect., have power to 
overrule the decisions of every other authority. It is not 
conceivable that such a result was intended. 

It is clear that Parliament cannot by delegation do that which 
it is forbidden to do directly. 

It follows that, if there were no other objection to the Act in 
question, it would be invalid as transgressing the provisions of 
sec. 51 (II.) and sec. 99 of the Constitution. 

It was suggested that any condition which is obnoxious to the 
prohibition against discrimination may be rejected, and the 

(1) 10 App. Cu., 282. 



6 C.L.R.] OF AUSTRALIA. 81 

others enforced. But this would be to make the incidence of the H. C. OJ" A. 

tax depend upon conditions different from those prescribed by 
Parliament-u to make a new law, not to enforce the old one." 

For these reasons we are of opinion that the Act in question 
was not authorized by the Constitution, and that the defendants 
in both cases are entitled to judgment. 

ISAACS J. 'fhe Act imposes Excise duties on specific agri
cultural machinery, some at fixed rates, others ad valorem. The 
proviso excepts from the operation of the Act goods manufactured 
in any part of the Commonwealth under described conditions as 
to the remuneration of labour. The way in which the Act 
operates is clear. Assume a hundred implements made in any 
part of Australia, and ranged side by side, they are all made 
liable to duty, except those that have come into existence in the 
described way. The articles liable to taxation, and the articles 
free from taxation are in case of dispute respectively identifiable 
by one of the four methods specified in the Statute. 'fhere is 
nothing more than that in the Act. 

Apart from legal intricacies, such an enactment would be 
instantly recognized according to the ordinary views of British 
precedent as a taxing Act. The defendants, however, dispute 
that character, and have submitted a number of reasons why the 
Court should hold that it is not a taxing Act at all ; and further, 
if it is, why it should be held unlawful because it offends against 
sec. 55 of the Constitution, and because it discriminates between 
States and parts of States. 

Now, I do not think I can better approach the consideration 
of this momentous question than by adopting the observations 
made by the Supreme Court of the United States in 1898 in the 
case of N icko18 v . .A. me8 (1) :_u The power to tax is the one great 
power upon which the whole national fabric is based. It is as 
necessary to the existence and prosperity of a nation as is the 
air he breathes to the natural man. It is not only the power to 
destroy, but it is. also the power to keep alive." I propose to 
consider in order the various objections to the validity of the Act. 
It is said that it is not a taxing Act because it assumes to 

(I) 173 U.S., 609, at p. 516. 
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H. C. 0' A. regulate a branch of internal trade, to penalize the payment of 
~ unreasonable wages to employes and, therefore, to invade a 

TIl. KINO legislative territory exclusively assigned to the States. It is 
BA~U. added that this is the effect of the proviso, and that the Court is 

consequently at liberty, and bound to hold, in spite of the express 
.~:!~:~ enactment of an Excise duty on agricultural implements, that no 

MOKAY. Excise duty whatever bas been imposed, and to 8&Y, therefore, 
that the Act is not within the scope of the taxing power. The 

~~ rds . Th wo granting that power are very large and very clear. e 
power itself is conferred by one word," taxation" -a word so 
plain and compreheDSive that it would be qifficult to devise 
anything to surpass it in simplicity and amplitude. The words 
of limitation immediately coupled wit,h it, namely, "but so as 
not to discriminate between States or parts of States," demon
strate that, so far as that clause is concerned, the power is 
otherwise unlimited. The main question here is whether the 
Excise Twriff 1906 (No. 16) is "taxation." A distinction is sought 
to be established between" taxation," and "taxation within the 
meaning of the Constitution." I can understand a limitation of 
the exercise of the power of taxation to certain subjects, and the 
exception of other subjects from its sphere of operation. I 
re<'.ognize, too, that conditions in the mode of exercising the 
power may be consistently attached to the grant j but, the 
imposition of a tax on any person or thing for the benefit of the 
Consolidated Revenue is taxation, and taxation within the 
meaning of the Constitution. Not all taxation can be sustained 
as valid. Thus, if imposed upon any State instrumentality or 
act of Government, 01' if it discriminates between State and 
State or parts of States: (sees. 51 (II.) and 99), or offends 
against sec. 55, or contravenes see. 92, or is a tax against State 
property within the meaning of sec.1l4, or, in breach of sec. 117, 
discriminates betweeu residents of different States, the Act 
would be invalid, at least pro tanto. Nevertheless it would still 
be taxation, and taxation within the meaning of that word in 
the Constitution, but it would not be valid or authorized taxation. 
I therefore lay aside as unmeaning any such distinction, and 
proceed to examine the other arguments advanced to establish 
the invalidity of the Act. It is said for oue defendant that the 
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power of taxation does not extend to matters within the 
jurisdiction of the States, that the Commonwealth Parliament 
cannot do by taxation anything which is reserved exclusively to 
the States. For the othAr defendant the same idea was pressed 
in varied language. It was argued that where the discrimen is 
based upon conduct within the power of the State to regulate, 
and not expressly givcn to the Federation, it is beyond the power 
of the Federal Parliament. This limitation is arrived at, it is 
said, from reading the Constitution as a whole, and from a 
contemplation of the results which would arise if plain and 
expressive words were accorded their ordinary signification. On 
what words in the instrument is such '0. construction based? 
Counsel were unable to point to a syllable or a phrase which 
supported their interpretation-nor is any such to be found. 
First, there is the grant of power to the Commonwealth, then, 
there are express limitations on the grant, and next, the cluster 
of sections, beginning with sec. 106, saving the State Constitutions 
and powers, but" subject to this Constitution," that is, subject to 
the grant of the enumerated powers to the national authority 
which are declared to be supreme. The powers of the State 
Parliament referred to in sec. 107 cannot be greater than those 
comprised in the State Constitution, and which is " 8ubject to the 
Federal Constitution." We search in vain for any declaration 
that the grant of power is subject to the powers reserved, for 
that would be either meaningless or would nullify the grant. 
The Commonwealth's powers are given definitely, and without 
further reservations than those expressly stated; the powers not 
granted or withdrawn remain with the States. 

When, as here, the Supreme Court of the United States in 1824 
in the celebrated case of Gibbon8 v. Ogden (1) was invited to 
apply a strict construction to the American Constitution, counsel 
at the bar presented by way of argument and prophecy the dis
astrous consequences to the States of the opposite course. To 
give full play to the language of the Constitution, it was then 
picturesquely urged, " makes a wreck of State legislation, leaving 
only a few standing ruins, that mark the extent of the desola
tion." The argument was at once rejected: time has proved the 

(1) 9 Wheat., l. 
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H. C. 0., A. prophecy untrue. The ample construction has not destroyed the 
~ States or stayed their development, but it has made the Nation 

THE KING possible. Marshall C.J. answered the claim for strict cOn.''1truc
B.U:;lER. tion of federal powers in these words (1) :-" Why ought they to 

be so construed? Is there one sentence in the Constitution which 
TBaCoM. • • 

1l0NWEALTH gives countenance to this rule? In the last of the enumerated 
MCKAY. powers, that which grants, expressly, the means of carrying all 

others into execution, Congress is authorized' to make all laws 
1..- J. which shall be necessary and proper' for the purpose. But this 

limitation on the means which may be used, is not extended to 
the powers which are conferred; nor is there one sentence in the 
Constitution which has been pointed out by the gentlemen of the 
bar, or which we have been able to discern, that prescribes this 
rule. We do not, therefore, think ourselves justified in adopting 
it." Further on, in speaking of the Commerce power, he employs 
words which are the master key of the Constitution (2) :-" This 
power, like all others vested in Congress, is complete in itself, 
may be exe1'cised to its utmn8t exte'nt, and acknowledges no 
limitations, other than are prescribed in the Oonstitution." 

There can be no derogations from the grant expressly made, 
except those which are expressly stated or which of necessity 
inhere. It is an inherent consequence of the division of powers 
between governmental authorities that neither authority is to 
hamper or impede the other in the exercise of their respective 
powers, but that doctrine has no relation to the extent of the 
powers themselves; it assumes the delimitation aliunde. It is 
contrary to reason to shorten the expressly granted powers by the 
undefined residuum. As well might the precedent gift in a will 
be limited by first assuming the extent of the ultimate residue. 

The States retain their police powers, as the reserve powers of 
internal regulation and control are comprehensively termed, and 
may exercise them at will provided they do not trench upon the 
exclusive federal powers, but they cannot control the constitu
tional prohibitions or the constitutional grants: Plwmley v. 
Mas8aChusetts (3); still less can they prevent the exercise of 
federal powers by the Parliament. There is no limitation to the 

(1) 9 Wheat.. 1, at p. 187. (2)9 Wheat., 1, at Po 1116. 
(3) 156 U.S., .al. 
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powers of taxation but those expressly enacted. If the power be 
exercised, it may be exercised at the will of Parliament as fully 
and effectually as if it were the legislature of a unitary State. 
For purposes of federal taxation-whether Customs or other 
taxation-Aust.ralia is one indivisible country. 

The Privy Council in The Queen v. Burah (1) has laid down a 
rule which, to my mind, is decisive of this question. Lord 
Selborne first affirmed the plenary powers of a colonial legis
lature (in that case the Indian) within its limits-powers which his 
Lordship said wcre as larg~ and of the same nature as those of 
the Imperial Parliament itself. He also declared its incapacity 
outside its limits, and then laid down the rule which is to guide 
the Courts. His Lordship said (2) :-" The established Courts of 
JURtice, when a question arises whether the prescribed limits have 
been exceeded, must of necessity determine that question; and the 
only way in which they can properly do so, is by looking to the 
terms of the instrument by which, affirmatively, the legislative 
powers were created, and by which, negatively, they are restricted. 
If what has been done in legislation, within the general scope of 
the affirmative words whjch give the power, and if it violates no 
expre88 condition or restriction by which that power is limited 
(in which category would, of course, be included any Act of the 
Imperial Parliament at variance with it), it is not for any Court 
of Justice to inquire further,' or to enlarge constructively those 
conditions and restrictions." 

In Hodge v. The Queen (3) the Privy Council again, speaking 
of a coloniaUegislature (in this case Canadian), said that its powers 
were" as plenary and as ample within the limits . . . . as 
the Imperial Parliament in the plenitude .of its power possessed 
and could bestow." 

The Privy Council has further distinctly held that even if the 
power be abused that is no ground of illegality. In Attorney
General fm· Canada v. Attorney-General for Ontario (4) Lord 
Her8chell, speaking for the Judicial Committee, said :-" The 
supreme legislative power in relation to any subject matter is 
always capable of abuse, but it is not to be assumed that it will 

(J) 3 App. Cas., 889. 
(2) 3 App. Cas., 889, at p. 904. 

(3) 9 App. Cal., 117, at p. 132. 
(4) (1898) A.C., 700, at p. 713. 
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be improperly used; if it is, the only 't'emedy is an appeal to 
those by whom the Legislature 'UJ elected." The ultimate authori
ties, therefore, both in Imperial and American jurisprudence, 
concur in these fundamental principles. 

Among the multitude of judicial decisions in America since its 
Constitution was framed-nearly 120 years-not one has been or 
can be produced which places on the taxing power the limitation 
which the defendants contend for. On the contrary the dortrine 
~f Marshall C.J., which entirely accords with the Privy Council 
rule, has under a federal Constitution like our own been repeatedly 
affirmed and enforced. 

The case of McCray v. United States (1), decided as recently as 
1903, collects and reaffirms various American enunciations of the 
principle. Quoting from previous decisions it declared that the 
power of Congress to tax was given with only one exception and 
two qualifications. It could not tax exports, and direct taxes 
must be apportioned and indirect taxes uniform. "Thus limited, 
and thus only, it reaches every subject, and may be exercised at 
discretion (2)." It said that in Pacific Insurance Co. v. Soule 
~3), referring to the unlimited nature. of the power of taxation 
conferred upon Congress, it was observed :-" Congress may 
prescribe the basis, fix the rates, and require payment as it may 
deem proper." 

I may hel'e interpose the <\uestion, what has the Act now under 
consideration done beyond prescribing the basis of taxation, fixing 
the rates, and requiring the payment? 

'l'he American Court proceeded again to refer to the expr('.ss 
limitations already mentioned, and then approvingly quoted from 
the same case; "With these exceptions, the exercise of power is, 
in all respects, unfettered." 

Another citation is :-" The right or taxation, where it exists, 
is necessarily unlimited in its nature. It carries with it 
inherently the power to embarrass and destroy." 

In face of this overwhelming authority the defendants contend 
that, as the taxation embarrassed a manufacturer in the manner 
of carrying on his business, it is not taxation. 

(1) 195 U.S., 27. (2) 195 U.S., 'n, at p. 56. 
(3) 7 Wall., 43:J. 
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It is not surely asking too much of those who 80 contend to H. O. cw A. 

adduce at least one instance where a Court has 80 held in the face 11108. ---of an affirmative word of such unambiguous import. TB. Kille 
Incidentally it was suggested that. the Act was not within the BA:!;~ 

scope of the taxing power, because it was, on inspection, not 
enacted for public purposes. But, as the declared purpose is to .;:-..=B 
augment the Commonwealt.h Treasury, that. is obviously unsound. ". McKAy. 
See Hamon v. Vernon (1); Loa'll, ABBOCiation v. Topeka (2); 
Olcott v. Supervisors.(3); OoZe v. La (}range (4). Every argu- ..... .J. 
ment that has been presented by the defendants to invalidate the 
Ezci8e Tariff 1906 (No. 16) is answered by reference to what has 
been done under the Constitution of the United States by Congress 
and the Courts. All the possibilities of the central Parliament 
usurping the functions of the States, if once its taxation power 
were permitted to be used for the general welfare of the Nation, 
exist in precisely the same way in America, though OD a more 
gigantic scale, and yet, as I shall show, they are but chimerical, 
and Congress has not abstained from 80 exercising its powers, 
and much more amply, directly and extensively than anythi~g 
that is contained in the Excise TOJriff 1906 (No. 16), and in SO 

doing it has been fully sustained by the Supreme Court. I say 
this after a most careful examination of the cases and the 
Statutes upon which they arose. 

It will be necessary to look somewhat in detail at one class, 
and one class only, of these cases, for I think it will be found 
decisive. 

The occasion dema.nds our best and funest consideration, 
because the most important power of the Commonwealth is chal
lenged in its operation, and it is not easy to foresee the outcome 
of this decision. 

In August 1886 Congress, for the obvious purpose of protecting 
the public against deeeption in the sale of butter, ~ legis
lation to afford safeguards in this respect. It was, of C0111'l!le, 

unable to regulate the sale by an independent enactment, that is 
without using the taxing power, because, as was in fact decided 
in United States v. De Witt (5), as far back as 1869, a simple 

(1) 1 Am. Rep., 215. 
(2) 20 Wall., 66li. 
(3) 16 '\Vall., 678. 

(4) 113 U.s., 1. 
(5) 9 Wall., 41, at; p. 44. 
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R. c. OJ' A. prohibition by Congress on the sale of goods in internal commerce 
~ is void. Unless, as Chase C.l. then said, the regulation is on the 

TmI KING very articles which are the subject of taxation Congress is acting 
~u. beyond its power. "Standing by itself, it is plainly a regulation 
-- of police," said the Court, and as there was no tax in that. case 

.~!.~~R upon the articles the sale of which it sought to control, the statu
MoLy. tory prohibition was held iQ.valid. Profiting by that decision. 

Congress, in legislating for the welfare of the American people. 
IaacI J. has not hesitated in many directions to use the taxing power to 

control internal commerce; and in no single instance, apart from 
express constitutional prohibition such as taxing exports, has the 
legislation ever been successfully questioned. . Noone has yet 
persuaded the Court to say that in substance the Act was not a 
taxing Act, and so outside the power. In view of the well settled 
principles of constitutional interpretation consistently adhered to 
by t,hat Court, and firmly applied in the cases I am about to refer 
to, such an attempt would appear hopeless. 

The Act of 1886 was called the Oleomargarine Act. Ita very 
title showed the motive of its enactment. It styled itself "An 
Act defining butter, also imposing a tax upon and regulati'TI.g the 
ma'TI.ufact'lwe, sale, importatio'n a'TI.d exporta,t-ion of oleomargar
i'TI.e j" and imposed special taxes on manufacturers and dealers in 
oleomargarine, prescribed penalties for manufacturing or dealing 
without payment of the tax, prescribed the manufacturer's duty 
as to keeping books and the conduct of this business. It went 
much further than anything in the Excise Tariff 1906 (No. 16). 
It compelled the manufacturer to pack oleomargarine in new 
firkins, tubs or other wooden packages, each containing not 
less than 100bs., and marked, stamped and branded as the 
Commissioner of Internal Revenue with the approval of the 
Secretary of the Treasury should prescribe. Retail dealers 
were bound to sell only from original stamped packages not 
exceeding 101bs. and to pack in suitable wooden or paper pack
ages mar~ed and branded as the Commissioner and the Secretary 
approved, under severe penalties of fine up to 1,000 dollars, and 
imprisonment up to two years. It required manufacturers to 
affix a label on each package under a penalty; penalized a person 
purchasing a package wrongly branded; provided for a chemist 
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and microscopist in the office of the Commissioner; and then H. C. 01' A. 

came a provision of importance on the second branch of this case ~ 
-the Commissioner was authorized to decide what substances TaB Kum 

&c., submitted to inspection in contested cases should be taxed BA~U. 
under the Act. Sec. 15 was in these terms :-" That all packages 
of oleomargarine subject to tax under this Act that shall be found M~!:';:~l1 
without stamps or marks as provided, and all oleomargarine MCKAY. 

intended for huma.n consumption which contains ingredients ad-
judged, as hereinbefore provided, to be deleteri01l8 to the public -- J. 

health, sha.ll be forfeited to the United States." That section 
assumes the tax on oleomargarine; assumes that it cannot law-
fully be sold, except in compliance with the taxing directions; 
and then, as one of the directions, adds the exclusion of ingredients 
adjudged by a public officer to be deleterious to the public health. 
So that the tax was not merely a tax on articles as they existed, 
but on articles selected as not deleterious to health; and it was 
forbidden to mix with these any ingredients that were deleterious 
to health. In Ex parte Kollock (1), a man named Kollock was 
fined for having as a retail dealer sold and delivered one half-
pound of oleomargarine not packed in a package with certain 
marks and brands on it aR prescribed by the Commissioner. The 
validity of the. Act was contested. There can be no doubt as to 
the motive and intention of Congress, and as to the inner and 
main pUrpc:>Be of the Act. It was to protect the public by regu-
lating the sale of oleomargarine; and as Mr .• ludson in his work 
on Interstate O<Yml1nerce, says, at p. 82, it was for the avowed 
purpose of destroying the business! Plainly a question for the 
State alone, would the defendants say here. The Court, however, 
did not proceed to inquire as to the substance of the Act or ita 
purpose 01' object apart from the primary effect of the Act appear-· 
ing on its face, namely, taxation, and notwithstanding its further 
significant title as to regulation. Enough for the Court that 
Congress had imposed the tax. Though the whole Act was an 
undisguised blow at deception in internal trade in butter-that 
is to say, at the methods of manufacturers and dealers in the 
conduct of their business, methods ordinarily within the regula-
tive power of the States-the Court found a tax imposed on~, 

(I) 165 U.s., 626. 
VOL. VI. 7 
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R. Co 0" A. and acknow1ec;lged the right of Congress, if it thought fit, to use 
~ its power of taxation for any other purpose in conjunction with 

Ts. KJBG the revenue, however small a part the revenue played in the 
~JIB. enactment. Its mere· presence was sufficient. The tax, as here, 
-- was placed on the goods; the actuating reason, as probably in 

JI=~:' this case,. was an intangible circumstance extraneous to the goods 
MCKAY.' -public deception and public health there, under-payment of 

emploYM here. But, whatever the ulterior object in fact, it was 
'-I. and is immaterial. Chief Justice F'IIller said (1) :_CC The Act 

before us is on its!(U)6 an Act for levying taxes, and although it 
may operate in so doing to prevent deception in the sale of oleo
margarine as and for butter, its primary object mt£Bt be a881.1/lrW 

to be the raising of revenue." 
" Must be assumed," that is, it is an irrebuttable presumption 

of law that, when Congress imposes a tax on goods for any 
reason whatever, the Act is an exertion of the taxing power. 
Does the Australian Constitution differ in this respect from the 
American ? 

The Statute was a,pin questioned as late as 1901 in the case 
of D~'Mrt1/ v. United 8tata (2), but upheld, and the decision of 
the Circuit Court was affirmed by the Supreme Court (3). 

In May 1902 Congress carried the matter further. It amended 
the Act, extending its provisions to a wider circle of persons, and 
imposed a new tax, which it would be absurd to consider as 
intended to have any real effect upon the public revenue. It 
was manifestly intended to control the deceptive practices of 
traders in adulterating or imitating butter and cheese, and 
offered an alluring opportunity to the Court, if it felt itself at 
liberty. to question the language of the legislature, and by 
proceeding on the doctrine of equivalents to hold the Act to be 
in substance other than Congress had made it. On oleomar
garine generally was placed a tax of 10 cents a pound to be paid 
by the manufacturer, and then a proviso that is of some interest 
becauSe of its partial resemblance to the proviso in the ~ TOIriff 
1906 (No. 16). It runs thus :-" Provided, when oleomargarine is 
free from artificial colouration that causes it to look . like butter 

(I) 186 u.s., HI, at P. 138. (2) 108 Fed. Rep., Ii&. 
(3) lalu.B. ... 
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of any shade of yellow, sa.id tax shall be one fourth of one cent H. C. or A. 

pel' pound." In other words, what Congress aimed at was the .:.~~ 
deceitful conduct injurious to the public of manufacturers THE KING 

artificially colouring oleomargarine yellow so as to make it look BA~JlJt. 
like butter. The difference between the two rates of taxation is 
eloquent. The dishonest trader pays forty times as much M~~~~~;H 
taxation as the honest trader. The revenue manifestly plays MCKAY. 

an insignificant part in the legislation. 
Renovated butter-that is, butter melted, clarifitld or refined, I8&&CI J. 

and made to resemble" prime butter," involves manufacturers in 
a tax of 50 dollars a year, and adulterated butter requires 600 
dollars a year. 

Wholesa.le dealers in adulterated butter pay 480 dollars a year, 
and a retail dealer 48 dollars a year. 

Provisions as to packages are somewhat similar to those 
already mentioned. 

Every manufacturer of renovated or adulterated butter must, 
inter alia, "conduct his business under the surveillance of 
officers and agents as the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury, may by 
regulation require," and give a bond not less than 500 dollars. 
He is compelled to put up such 8igns at /tis factory as he may in 
like manner be required. Further, he is obliged to paste on every 
package of adulterated butter he manufactures a label on which 
is printed" Notice-that the manufacturer of the adulterated 
butter herein contained has complied with all the requirements 
of law," &c. A penalty is provided for contravention of this 
requirement. It would be difficult to frame an Act that more 
thoroughly regulated the conduct of business in relation to taxed 
merchandise-oonduct, too, that had certainly not more intimate 
connection with the article taxed than its manufacture by 
underpaid workers. 

The constitutionality of this Act was fully raised before the 
Supreme Court in 1903 in a case greatly, and, in my opinion, 
properly, relied on by the learned Attorney-General: McOray v. 
United State8 (1). ., 

The appellant had been fined for having knowingly purchased 
(1) )~ U.S., '¥T. 
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for resale a fifty pound package of oleomargarine artUica.11y 
coloured to look like butter, but having affixed revenue stamps 
at the rate of one fourth of a cent per pound instead of ten 
cents per pound. He contended th&tthe Act was repugnant to 
the Constitution. 

The propositions submitted against the validity of the Act 
included precisely the main arguments here. They were these :-

(I.) The power to regulate the manufacture and sale of oleo
margarine being solely reserved to the several States, it follows 
th&t the Acts enacted by Congress for the purpose of supporting 
the manufacture and sale of oleomargarine when artifically 
coloured are void, because usurping the reserved power of the 
States, and therefore exerting an authority not delegated to 
Congress by the Constitution. 

(II.) As the necessary operation and effect of the tax is to sup
press the manufacture of artificially coloured' oleomargarine and 
to aid the butter industry, therefore the Act is void. 

(III.) Wherever t~e judiciary is called on to determine whether 
a power which Congress has exerted is within the authority 
conferred by the Constitution, the duty is to test the validity of 
the Act, not merely by its face, or to use the words of the 
argument" by the label placed upon it by Congress," but by the 
necessary scope and effect of the a.ssailed enactment. 

The Court answered these and other propositions in the follow
ing manner, &8 I am of opinion they should be answered in this 
case :-

(I.) It said that all of the propositions obviously rest.eci not onli)' 
on inferences drawn from the face of the Acts, but also on 
deductions made from what it assumed must have been the
motives or purpose of Congress in pa.ssing them. 

(II.) That the .Court had no authority to declare an Act of 
Congress repugnant to the Constitution, either because it was 
unwise or unjust, or because a lawful power was exerted for an 
unlawful purpose, and thus by abusing the power made to 
accomplish a result not intended by the Constitution. It 
disagreed with the argument that, unless it interfered in such a 
case, &11 limitations of power must disappee.r, and S&id that such 
abuses of power must be cured, not by the Court itself abusing 
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its own powers, but by the people. Such a legislative abuse is II. O. OJ' &. 

identical with wrongful object, motive or purpose. In this answer 1108. -.
the views of the Court are identical with those of tho Privy TD ltnfo 
Council in Attor'ney-GmeraJ, lor Oa'nllllfJ, v. Attorney':G6mraJ, &!aD. 
lor Ontario (1). -

(IlL) It collected and re-affirmed the repeated declarations of Il:-~ 
the Court as to the unlimited and unfettered right of Congress in •. .MoIU .... 
respect of taxation, subject only to express limitations as already 
mentioned. .....1. 

(IV.) Having set aside purpose or motive, it then said (2):
.. Undoubtedly, in determi~ing whether a particular Act is within 
a granted power, its scope and effect are to be considered. 
Applying this rule to the Acts assailed, it is self-evident that on. . 
. their lace they levy ·an Excise taa;. That being their necessary 
scope and operation, it loUow8 that the Acts are witkin tM grant 
01 power." It repeated the observations in KoUock'8 Oase (3) that 
the primary object of the Act must be assumed to be the raising 
of revenue. 

(v.) The consequence or result of the Act in destroying or 
restricting manufacture is an immaterial circumstance. 

(VI.) That the decisions upon the effect of State Acts (many of 
·which were cited for the defendants in the present case) are not 
in point because, if the nec~ry effect and operation are to run 
counter to an exclusive federal power, they are void. 

From a survey of the Oleomargarine Acts nothing can be more 
evident than their substance from a practica.l point of view to 
regulate the public sale of the article, and the ta.x,ing power was 
the instrument for the purpose. The cases decided upon the 
Acts demonstrate that the Court recognized the validity of the 
instrument for that or any other purpose not expressly prohibited. 
The Court separated the questions into three-first, antecedent 
oonsiderations, which resolve' themselves into purpose, motive, 
object, reasons or any similar expression; next, the tax itself, 
whatever it be placed upon"; and lastly, the subsequent con
siderations, as consequences; results, &co 

The first and last the Court abstained from touching: the 

(1) (1898) A.O., 700, at p. 713. (2) 196 U.S., 911, at. p. 69. 
(3) 183 U.S., 628. . 
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H. C. 01' A. presence of the second was regarded 88 conclusive. The Court 
11108. dec1ined to paraphrase a taxing Act and convert it into some· ---Tn KmG thing which it'was not. The Court refused to translate it, by a 

BA:~BR. doctrine of equivalents, into a merely regulative and non-taxing 
enactment, and then to strike it down as outside the taxing 

II::'~~!B power. It found on the face of the Act the solemn legWative 
Mein. enactment of an Excise duty, and left it so. 

If the Commonwealth Parliament, with a view to the proteetion 
r- J. of purchasers in Australia of agricultural implements, had imposed 

on these articles an Excise duty, and h&dprovided that they 
should be manufactured under the surveillance of Commonwealth 
officers, that no parts should be used which on inspection by those 
officers were pronounced to be inferior, that no inferior metal Or 
paint should be used, that no old metal should be re-smelted and 
employed, that no deceptive words should be painted on the 
goods, that the manufacturer should put up whatever signs at 
his factory that he might be directed, that he should brand his 
machines as directed, it might even be a brand "not made by 
black labour," or "made by fairly paid labour" or any other 
notice to the public, that he should give a bond not to disobey 
this law, that any member of the public purchasing a machine 
not branded as directed should be liable to a fine, then, unless 
the American precedent is to be disregarded, and I do not under· 
stand it to be questioned, all this would have been precisely on 
all foqrs with the Oleomargarine Oase (I). and would have been 
covered by that case as valid taxation, and no interference with 
State powers, because no mere regulation of internal trade. Place 
this side by side with the comparatively mild provisions of the 
present Act. Reference might be made to other Acts of a cognate 
nature in America, such as the .Adulterated Oheese .Act of 1896, 
and the Tobacco Act of 189'1 aimed at excluding from packages 
of tobacco or cigarettes, &c., lottery tickets and indecent pictures, 
matters which primarily are of State concern. 

The unlimited nature of the taxing power is therefore incon· 
testable. Its exercise upon all persons, things and circumstances 
in Australia is, in my opinion, unchallengeable by tho Courts, 
unless, as Lord Selbo'l'ne said, a judicial tribunal finds it repug-

(1) 196 U.S., ~. 
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nant to some express limitation or restriction. It may be H. C. OP A. 

exercised upon circumstances which have only intangible exis- 1908. ---.-... 
tence. as a verbal sale of goods, or the privilege of selling Tn KING 

property at an exchange, in which case the power of Congress BA~EB. 
goes so far as to enable it to require a written memorandum to 
be made of the real trailsa.ctionso as to enable a stamp. tax to M~!~::r~H 
operate: Nichol v . .Ames (1). "Impost duties," said the Court MOKAY. 

in Knowlton v. MOO'I'e (2), " take every conceivable form." The 
Privy Council has held that a. tax by way of licence as a. condi- __ . .1. 

tion of the right to fish is an exercise of the power of taxation 
(3). 

Then why is the tax on implements not valid? On its face the .. 
Act is a. taxing Act, and on precedent that is conclusive. 

My learned colleagues who have preceded me have, however, 
seen their way to arrive at a conclusion which places. this Act 
outside the pale of that power. Examining the Statute, they hold 
that, in substance, the Excise Tariff 1906 (No. 16) is not a taxing 
Act but purely an Act regulating intra-state manufacture. This 
view, it seems to me, can only be arrived at in opposition to the 
language of the Act itself. The material words are" Duties of 
Excise shall . . . be imposed upon the dutiable goods 
specified in the Schedule" at certain rates, and provided that the 
Act shall not apply to goods manufactured under specified 
conditions of labour. Yet the conclusion is that the Statute does 
not do what its words expressly enact, namely, impose a tax ; and 
does do something which no word in it can be found to say, 
nam~ly, prescribe or command a rule of conduct, to disobey 
which is unlawful. 

The authority to so construe an Act is rested mainly on the 
case of the Attorney-General for Quebec v. Queen InswMlnce 00. 
(4). I am deeply conscious of the weight of the judgment with 
which I have the misfortune to disagree, but, with the utmost 
deference, I am of opinion that none of the cases cited justify or 
support any such principle. The Queen Inswrance Oo.'s 0a86 (4) 
was this :-A Quebec Act was challenged as being a Stamp Act, 
and therefore beyond the power of the provinciallegisla.ture. It 

(1) 173 U.S., 509. (3) (1898) A.C., 700, at p. 713. 
(~) 178 U.S., 41, at p.88. (4) 3 App. Cas .• 1090 •. 
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H. C. ow A. was called "An Act to compel assurers to take out a licence," 
J908. but when examined it was found to be in substance a Stamp Act. 
'-v-' 

TBl! KI1fG But how did the Privy Council arrive at that result 1 They 
BA~BB. took its very words, and found that the only payment insisted 

on was by requiring stamps to be affixed to policies, receipts aDd 
J(~:!~~ renewals. But not a word was changed in the Act, not a word 

MCKAY. was added to it. The fullest ordinary meaning was given to its 
own terms as they stood. To make that case an authority for 

I-. J. the defendants at all it should be shown that the Privy Council 
had arrived at their decision by assuming an equivalent. 
R'U8BeU v. The Queen (1) affords no assistance. Under the 
Canadian Constitution legislation on the drink question falls 
within the competency of the Dominion or of a Province, accord
ing as the purpose and effect of the Act is to suppress 
intemperance generally throughout Canada. or locally in the 
Province. To ascertain, therefore, which le;.,rislature had the 
power, the Privy Council considered the purpose and effect of 
the Act. Again, the case of Guy v. Baltimore (2) is one of a 
numerous class of cases in which the United States Supreme 
Court has adjudged that where a State law, even admittedly 
within its ordinary powers, so that no question of validity could 
arise upon the construction of the State Constitution under 
which it is made, ne,vertheless in its efiect conflicts with an 
exclusive federal power, it is pro tanto void as being in conflict 
with the United States Constitution. In such a case it is 
material to ascertain the effect of the Statute, because, although 
the power to pass it is derived from the State Constitution, the 
Testriction is found in the Federal Constitution, and the restric
tion is violated by the effect. 

R088i v. Edinburgh Oorporation (3) sets up no new principle. 
Magistrates were empowered to grant a licence to sell ice-cream, 
with powers, to restrict by special regulation, in particular cases, 
'the hours at night after eight o'clock during which it might be 
sold on any lawful day. They proceeded to pass a general regu
lation restricting the days also on which it might be sold, and 
refused to grant a licence otherwise. The House of Lords held 

(1) 7 App. Cu., 829! (21 100 U.S., 4M. 
(3) (1905) A. C., 21. 
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that, not being entrusted with general legislative authority, or B. C. O. A. 

any such authority except to fix night hours, the regulation was ~ 
invalid. If a Licensing Court here &.ttempted to limit by general THB KIlta 

rules of Court an hotel licence to certain days in the year it would BA~BB. 
be met by ROBBi's Case (1) But I fail to see how it can be relied 

to . h . f . I P l' h' I THB COli· on restrIct t e actIon 0 a natIona ar lament avmg p enary 1I0l(WBALTB 

legislative power with respect to taxation. MOKAY. 
Therefore, in the result, as the Court said in McCray's Case (2), 

such a conclusion, as my learned brethern preceding me have 
reached, neceSsarily gives determinative force to the purpose and 
effect of the Act, and the assumed object and motive of the legis-
lature in passing it, and this is not permissible in such a case. 

The Act is by this process taken to be equivalent to an enact
·ment containing no reference to a tax, and consisting merely of 
regulative provisions; the words of the Commonwealth Parlia
ment are rejected, and others it has not used are constructively 
Bubstituted. No similar case can be found. It would be perfectly 
easy to destroy every Excise Act in a similar manner. All that 
is necessary is to apply the doctrine of equivalence. The Com
monwealth imposes, say, a gun tax or a dog tax of £1 a yellr. 
That might be regarded as a penalty on keeping a gun or a dog; 
such a tax is very frequently said colloquially to be a penalty. 
A motor car tax might, in like manner, be held equivalent to a 
penalty on the possession of motor cars. The State might penalize 
the possession of opium by £100 fine for every ounce. If the 
Commonwealth, for the purpose of suppressing the evil, imposes 
a tax of £100 an ounce, could it be said it was only a penalty for 
regulation, and not a tax? But I do not see how such an Act 
could stand, if this Excise Tari.ff 1906 is bad. Let us get even 
closer to the present Act. Take the case of cigarettes. A differ
ential Excise tax of, say, sixpence per pound is placed on cigar
ettes if made by machine. Is that a penalty on using machinery, 
and unlawful ? If not, could the differential tax be placed on 
cigarettes made by black labour, or by women, or boys, or con
sumptives? Would it be said to be no tAx whatever, but mere 
regulation by penalty in respect of trade? If an affirmative 
answer is given, it cuts across all the principles of the unlimited 

(1) (1905) A.C., 21. (2) 195 U.S., 'rI. 

X-J. 
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power of taxation, which have been emphasized in the examples 
already cited. If, however, it be admitted that black labour, or 
the employment of women and children, may be made the basis 
of differentiation, why not under-paid labour? What difference 
of principle is there between any of the cases suggested? In all 
of them the tax is on the good.'J, but for various reasons, motives, 
objects, or purposes which seem to the legislature appropriate to 
actuate it in the exercise of the granted power. If it be doubted 
whether the tax as a tax is really on the goods, though for the 
purpose of securing fair conditions of labour, an easy test is at 
hand. Assume, first, the proviso deleted. The Act then stands 
as a clear and unmistakeable tax on all the machinery specified. 
A machine made under unreasonable conditions of labour is taxed, 
so is a machine alongside it made under reasonable conditions. 
Now assume the proviso to operate. It exempts the latter machine, 
and says nothing about the former; but the former remains liable 
as it was before, it is not interfered with. How can it be said 
the article is not taxed because the legislature, for its own reasons, 
chooses to differentiate between it and another article which has 
come into existence under different circumstances? If the tax 
had been imposed by one Act without a proviso, and then a year 
or a day after another Act were passed, not as a proviso but 
independently, exempting machines made under the circumstances 
specified in the proviso, could anyone have reasonably argued the 
unconstitutionality of the first Act as not being a taxing Act at 
all? And if substance is the main thing, why, in the absence of 
express restriction, apply a different rule of validity according as 
the legislature puts it into one document instead of two? 

It must not be forgotten that, always apart from express 
restrictions-there being no more limit on the power of Common
wealth taxation than on that of a State-persons may be taxed 
in any class, at any rate, for any reason. Manufacturers may be 
taxed at one rate, for one reason, at another for another, or 
exempted for a third. How can a Court step in and say the 
employment of labour at low rates is not a reason which the 
legislature may select, and adjudge that such a reason converts 
the Act into one of penal regulation. 
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We are therefore thrown back on the fundamental distinction H. c. OJ' A. 

between taxation and regulation. ~ 
The true test as to whether an Act is a taxing Act, and so THlr KING 

within the federal power, 01' an Act merely regulating the rates BA~U. 
of wages in internal trade, and so within the exclusive power of --
the State, is this: Is the money demanded as a contribution to JI~::'~~~ 
revenue irrespective of any legality or illegality in the circum- MCKAY. 

stances upon which the liability depends, or is it claimed as solely a 
I .. _J. 

penalty for an unlamul act or omission, other than non-payment 
of or incidental to a tax ? 

It is not sufficient to say the effect is the same. It may even 
be the very purpose of the federal taxing authority to drive the 
taxed object out of existence; but as the power to tax includes 
the power "to embarrass or to destroy," neither the purpose nor 
the effect is an objection to the exercise of the power. And as 
held in EUis v. United States (1)," the fact that Congress has not 
general control over the conditions of labour does not make 
unconstitutional a law otherwise valid, because the purpose of the 
law is to secure to it certain advantages, so far as the law goes." 

Miller on the Oonstitution of the United States at p. 235 says:
" The definition by both Webster and Story is that' a tax is a 
contribution imposed by Government on individuals for the 
service of the State:" A penalty is never spoken of as a contri
bution. 

In Merced Oounty v. Helm (2), quoted by the Supreme Court 
of the United States in Flanigan v. Sierra Oounty (3), the Court 
said, distinguishing between the taxing power and the police power, 
that the latter" is exercised in the enforcement of a penalty 
prescribed for the non-compliance with the law, or for the doing 
of some prohibited act." 

Youngblood v. Sexton (4) is a very important case because, 
though a State legislature is usually unlimited with regard to 
internal concerns, the legislature of Michigan had no power to pass 
the Act under consideration except as a taxation Act. Oooley J. 
had, therefore, to determine whether a Statute amounted to a tax, 
or to a liquor licence. 'rhe first was permissible under the State 

(I} 206 u.s., 246, at p. 256. 
(2) 102 Cal., J59. 

(3) 196 U.S., 553, at p. 559. 
(4) 20 Am. Rep., 654. 
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Constitution, the latter was prohibited. The learned Judge said 
(1) :-" This law, in imposing the tax, did not declare the trade 
illegal in case the tax was not paid. So far as we can perceive, 
a failure to pay the tax no more renders the trade illegal than 
would a like failure of a farmer to pay the tax on his farm 
render its cultivation illegal. The State has imposed the tax in 
each case, and made such provision as has been deemed needful 
to insure its payment; but it has not seen fit to make the failure 
to pay tax a forfeiture of the right to pursue the calling. If the taz 
i8 paid, the tra.ffic i8 lawful i but if not paid, the tmjJic is equally 
lawful." 

A converse case arose in the Oity of New Yorlc v. Second .A venue 
Railway 00. (2) before the Court of Appeal. The City Cor
pOl'ation had made an Ordinance requiring the company to procure 
a licence under a penalty of 50 dollars, and sued for the penalty. 
The law forbade them to tax, but permitted them to regulate. 
The Ordinance was held inva.lid because it was a tax. The Court 
reiterated the distinction between tax and regulation (3). "Regu
lations of police are regulations of internal or domestic government, 
fOl"bidding some things, and enjoining the performance of others, 
for the security and protection, and to promote the happiness, of 
the governed. The only act enjoined by the Ordinance in question 
is the payment of the 50 dollars, and the only act which it forbids 
and prohibits is the running of the cars without the payment of 
the money. If the legislature should by law require every head 
of a family throughout the State to pay to the collector the sum 
of 20 dollars, and take his receipt therefor, it would be a fiscal 
measure, an expedient to replenish the Treasury, not a regulation 
of police, prescribing a rule of action and conduct .. " That was 
the view of the Court of Appeal. ~L'he defendants here, however, 
would say it was penalizing the raising of a family. So, too, if 
a bachelor tax was imposed, they would, I presume, contend it 
was penalizmg celibacy, and not a tax. Applying the distinction 
so clearly recognized to the present case, it is clear that the Excise 
Tariff 1906 (No. 16) in no way commands or prohibits any course 
of action by the manufacturer, and in no way makes the payment 

(1) 20 Am. Rep., 654, at p'. 66."l. (2) 32 N. Y., 261. 
(3) 32 N. Y., 261, at p. 273. 
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of unreasonable wages unlawful, and, consequently, there is in 
law no regulation and no penalty. Whether the tax is paid or 
not the rate of wages is lawful. How can there be a penalty for 
an act admittedly lawful? 

Up to this point I have regarded the question solely from the 
standpoint of Commonwealth power. How does it appeal', how
ever, when looked at from the aspect of State power, and what is 
the consequence of holding this Act to be in no sense an Excise 
Act, 'and to be in substance nothing more than a regulation of 
trade entirely within the competency of Statel:!? As the power 
to pass such an Act must reside somewhere, I agree with my 
learned colleagues that it follows from their view that the States 
possess it. Now, by sec. 90 of tbe Constitution the States are for
bidden to pass Acts imposing Excise duties. Nevertheless, since 
this Act is held not to be equivalent to Excise, the States have an 
obviously easy task to break through the prohibition of the 90th 
section. They may with the utmost facility and safety, if this 
decision be adhered to in its integrity, disorganize and destroy at 
will the most carefully framed fiscal arrangements of the Common
wealth. 'fhey may take this Act as their model, actually say on 
the face of their enactments that they impose a duty of Excise on 
spirits, tobacco, woollens, machinery, and all other articles manu
factured or produced in Australia, and by merely inserting by way 
of proviso some conditions of labour exempting persons in com
pliance therewith, safely rely on this decision to maintain the Act 
as a State Regulation Act, and not in substance an Excise duty. 
The Commonwealth Parliament's exclusive authority to regulate 
Excise, and even Customs, becomes merely nominal; uniformity 
in these branches of t.axation is impossible, and effective federal 
control disappears. '1'0 those who have hitherto thought that the 
Austra.lia.n Constitution was at least as national in its character 
as the American Constitution, this will come as a revelation. 

For nearly a century and a quarter the Supreme Court of the 
United States has acted upon the opposite doctrine, and consist
ently repressed all action on the part of the States even where 
otherwise fully authorized by their Constitutions-if that action 
in any way amounted to interference with federal exclusive power 
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H. C. or A. such as Excise duties are. In Walling v. Michigan (1) the Court 
~ said :-" The police power cannot be set up to control the inhibi-

THB KUlIG tions of the Federal Constitution, or the powers of the United 
BA~BB. States Government created thereby." 
-- And in Morgan's Steamship 00. v. Lousiana (2), Miller J. 

~~~!~~~H said :-" It has been repeatedly held that when the question is 
McKAY. raised whether the State Statute is a just exercise of State power, 

or is intended by roundabout means to invade the domain of 
reaacaJ. 

federal authority, this Court will look into the operation and 
effect of the Statute to diseern its purpose." Here, then, we have 
the proper instances where operation, effect, and purpose are law
ful considerations for the Court. And why 1 Because the grants 
of federal power in the Constitution are absolute, and cannot be 
interfered with, and, apart from State instrumentalities, have no 
limitations but those expressly enacted. They are supreme, and 
to obstruct them indirectly is as much a violation of the grant as 
direct interference. The reserved powers of the States do not 
include any right of interference with the granted powers of the 
Commonwealth. " That which is not supreme must yield to that 
which is supreme," said Marshall C.J. in Brow7~ v. Maryland (3). 
'l'herefore the purpose and effect of a State Act are important in 
its relation to federal powers. But the converse is not true. A 
federal power may be exert,ed to the full, for it is either paramount 
or exclusive, and the grant of the power is incompatible with a 
restraining or controlling power : Weston v. Oharleston (4,). The 
purpose and effect of its exercise are therefore for the legislature 
alone. On these principles I consider that, if a State passed an 
Act in the terms of this Excise Tariff 1906, it would in effect and 
operation conflict with the prohibition of the 90th section and be 
void. And the mere fact that such an Act is passed by the State 
legislature in absolute good faith is immaterial : Scott v. Donald 
(5). 

The unlimited character of federal power, once it attaches to a 
subject, is strikingly exemplified in the most recent of the great 
constitutional decisions of the American Supreme Court. In 

(1) 116 U.S., 446, a.t p. 460. 
(2) 118 U.S., 455, at p. 462. 
(3) 12 Wheat., 419, at p. 4,(8. 

(4) 2 Pet., 449. 
(5) 165 U.S., 58, a.t p. 91. 
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H. C.oI'A. 
UIOS. 

what is known as The Employers Liability Oases (1), decided 
last January, that tribunal had to consider the validity of an Act 
of Congress, which provided that inter-state carriers should be 
liable to the personal representatives of an employe who died from 
injuries resulting from negligence of the employer or servants, or 

TBlI: COM
from negligent defects in the plant or works; it altered the law MONWBAIJrII 

as to contributory negligence in respect of lia.bility; it directed MOLy. 

how the jnry should deal with damages, and for whose benefit. 
whether widow, children, parents or next of kin of the deceased ; 
it prevented contracting out. &c. All these were, needless to say, 
strictly matters covered by the police powers of the States, at all 
events until Congress legislated. 

The Act was declared invalid by five Judges to four, but only 
on the ground that in its terms these provisions extended to 
purely inter-state commerce. On the question of power, which 
is the only matter of importance here, six Judges held that all 
the provisions were fully within the competency of Congress if 
limited to inter-state commerce. 

Now, if the defendants' argument here is correct, the Court 
should have held that, to descend into the contractual relations 
of employer and employe, is departing from the 8ubject placed 
under federal control, viz:, intra-state commerce. The defendants 
would have argued-as indeed it was argued-(I extract from 
the judgment of the Court (2) - " that the Statute in
ordinately extends the power of Congress and unduly diminished 
the legislative authority of the States, sinee it seeks to exert the 
power of Congress as to the relation of master and servant, a 
subject hitherto treated as being exclusively within the control 
of the States, and that in practice its execution will cripple the 
State and enlarge the federal judicial power." 

This was dismissed by the Court from its eonsideration as 
concerning merely the expediency of the Act and not the power 
of Congress to pass it. It went back to Gibbona v. Odgm (3); 
it turned to the words of the illustrious jurist whose judgment 
has ever since guided the course of constitutional development in 
America, and upon that judgment decided the case. They 

(1) 9lf1 U.S., 463. (2) 9lf1 U.s., 463, at p. '91. 
(3) 9 Wbeat;., 1. 

Iaac8J. 
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quoted the passages from the judgment of Marshall C.J. to which 
I have already referred, and need not repeat, as to the plenary 
power of Congress as if it were a single government subject to 
the restrictions prescribed by the Constitution itself. 

The Court then put the following illustration. Congress could 
regulate inter-state commerce, and therefore a train moving in 
that commerce, and then the relation of the master and his 
servants operating the train, and the relations of the servants 
between themselves. To refuse to extend the power to these 
contractual relations would, as the Court said (1) "be to concede 
the power and then to deny it, or at all events to recognize the 
power and yet to render it incomplete." 

Moody J., who dissented on the minor question of construction 
of the Act, was in accord with the majority on the point of power. 
He dismissed as futile the objection of novelty in the character of 
legislation, describing it as an argument that misunderstands the 
nature of the Constitution, undervalues it usefulness, and forgets 
that its unchanging provisions are adaptable to the infinite 
variety of the changing conditions of the national life. He 
traced the gradual steps of Congress to deal with national 
problems as they arose, and instanced postal legislation, commerce 
legislation, the safety appliance law, and the Act limiting the 
hour8 of 8ervice of employe8 engaged in inter-staw commerce
an Act which the defendants would, of course, contend was ultra 
vire8. He concluded with the Act then before the Court. 

A distinction may be attempted to be established between the 
commerce power and the taxing power. But there is none in 
this respect. Each is plenary, subject only to the prescribed 
limitations. If the power to regulate inter-state commerce 
includes power to regulate it in respect of conditions of labour 
connected with it, even to the extent of limiting the number of 
hours of labour per day, why does not the power to tax 
manufactures, among other things, include the power to tax 
manufactured articles in respect of the conditions of labour 
connected with them, and by which they are brought into 
existence? The labour of the employes is as much an insepar
able part of the manufa.ctured article as the iron and steel in it, 

(1) 'lUI U.S., 463, at p. 495. 
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and at least as much so as in the case of transporting the same 
articles from the factory to another State. The cost, source, 
quality, and nature of the materialR clearly form legitimate 
consideration for the legislature in imposing the tax, and why 
not so with respect to the labour? 

To accept the defendants' arguments here appears to me to do 
violence to the plain words of the Constitution, and to recede 
altogether from the accepted notion. of federal powers in America, 
on the Constitution of which our own was supposed to be based, 
and to judicially limit, rather than interpret, the grant of·national 
powers. 

This I cannot see my way to do, and accordingly rest my 
judgment on this branch of the case on the clear principles of the 
plenary power of Parliament, as plenary as in a single Govern
ment, subject only to express limitations, with respect to every 
subject enumerated in the grant. No other principle can, to my 
mind, satisfy the conception of the great document it is our duty 
to' interpret, or enable the national legislature to fulfil with 
confidence or advantage the responsible functions for which it 
has been created. 

On the first branch of the case I am, therefore, of opinion the 
defendants have failed. 

It· follows necessarily from what has already been said, and, 
indeed, is involved in it, that the Act does nothing but impose 
duties of Excise, and that consequently there is no contravention 
of sec. 55 of the Constitution. 

The last ground for invalidating the Statute is that it offends 
against the express limitation in sub-sec. (II.) of sec. 51 contained 
in the words. "but not so as to discriminate between StateR or 
parts of States." In connection with this sub-section it is 
necessary to read Rec. 99 :-" The Commonwealth shall not, by 
any law or regulation of trade, commerce, or revenue, give 
preference to one State or any part thereof over another State or 
any part thereof." 

Before determining the proper constmction of the wordR under 
consideration, it is desirable to look at the cOlTesponding pllO
visions in'the American Constitution. The first is Article 1, sec. 
8, clause 1.:-" All duties, imposts, and Excises,shaH be uniform 
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throughout the United States." The second is Article 1, sec. 9, 
clause 5 :-" No preference shall be given to any regulation of 
commerce or revenue to the ports of one State over those of 
another." 

At the time the Australian Constitution was framed it had 
been decided in America in 1884, in The Head Money Oase8 (1), 
that the uniformity referred to in the American Constitution 
meant geographical uniformity, and not intrinsic uniformity, of 
the tax. In other words, that a Tax Act was uniform if it 
operated with the same force and effect in every place where the 
subject of it was found, This decision was re-affirmed in 
K'M'IJilton v. Moore (2~ The Court in that case added :-" The 
preference clause of the Constitution and the uniformity clause 
were, in effect, in framing the Constitution, treated, as respected 
their operation, as one and the same thing, and embodied the 
same conception." It is clear, therefore, that; if the American 
uniformity clause had been adopted in Australia, every ta.xing 
Act must have operated with exactly the same force and effect on 
the same articles, whether in Tasmania or at the Gulf of 
Carpentaria, and, although the tax was nominally uniform, might 
have pressed much more severely on the taxpayer in the one 
place than in the other. But the clause was not adopted. The 
word" uniform" is used in connection with Customs duties, and the 

. separate use of that expression, coupled with the marked change 
of language in the words of the limitation in sec. 51 (II.), naturally 
leads to the belief that there was an intentional departure from 
the American rule of uniformity. That belief is considerably 
strengthened by two circumstances, the first is the language of 
the limitation itself. The word "taxation" confers power on a 
national Parliament; a power to be exercised over all persons, 
things and circumstances, without regard to the existence of 
sepa.rate States. It would have been a simple and natural method, 
if the adoption of the American rule of geographical uni.formity 
were' desired, to have inserted in this Constitution the words of 
its prototype, or to have had forbidden discrimination "between 
any pa.rt..s of the Commonwealth." But" States and parts of 
States" are referred to, and that expression more naturally lends 

1) 112 U.s.. 580. (2) 178 U.S., '1. at p. 106. 
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itself to the assumption that the prohibition to the Federal H. C. o. A-
lIOS. Parliament was against differentiating ill its measUl'e of taxation ___ 

between States and parts of States, because they were particular To KIxo 
States 01' pa.rts of States. . ". 

lWton. 
The second circumstance referred to is the similarity of the 

language in the primary limitation and in sec. 99. The exp~- .~:'~~B 
sions "Discriminate between States" in the one and "Give MaKn. 
preference to one State over another State" in the other, seem to __ I. 

me identical in purport and effect. 
" Discriminate between parts of States" in the one, mayor may 

~ot be identical with" Give pi'eference to any part" of one State 
" over any part" of another State. 

But, if there is any distincti9n between the last mentioned 
phrases, one point of similarity. is· indelible. It is this; that the 
treatment that is forbidden, discrimination or preference, is in 
relation to the localities considered as partR of States, and not as 
mere Australian localities, or parts of the Commonwealth con
sidered as a single country. 

Considerable light is thrown upon this question by another 
leading America.n case decided as far back as 1855, Ptm'1Uf!llvania 
v. Wheeli'nf} and Belmcmt Bridge Co. (I), where the preference 
clause WIlo8 considered. Nelson J. said :-" The history of the 
provision, as well as its language, looks to a prohibition against 
granting privileges or immunities to vessels entering or clearing 
from the ports of one State over those of another. That these 
privileges ~d immunities, whatever they may be in the judg
ment of Congress, shall be common and equal in all the ports 
of the several States." But, he added, what is very important 
to notice, that "it isa mistake to assume that Congress is. 
forbidden to give a preference to a port in one State over a 
port in another," and he illustrated this position by pointi~g 
out that a port in one State might be made a port of entry 
by Copgress, which might at the same time refuse to maim 
another port in another State a port of entry. He added :-"The 
truth seems to be, that what is forbidden is, not discrimination 
between individual ports within the saDie or different States,·.but 
discrimination between States; and if 80, in order to bring this 

(1) 18 Bow., 421, at p. 436. 
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case within the prohibition, it is necessary to show, not merely 
discrimination between Pittsburg (which was in Pennsylvania) 
and Wheeling (which· was in Virginia), but discrinlmationbetween 
the ports of Virginia and those of Pennsylvania." 

In other words the preference prohibited was preference for one 
State as against another . 

When 'it is remembered that the American clause is worded 80 

as to inhibit preference" to the ports. df one State over those of 
another" it comes very near to the limitation ·in sec. 51 (II.) 

regarding discrimination "between parts df· States." It is not 
necessary to determIne whether this prohibition against discrim
ination is confined to discrimination between parts of different 
States, or whether it extends to protect different parts of the same 
State, because, by favouring one part of a State, an adjoining 
State· might be indirectly but substantially preferred. If, for 
instance, discrimination were made in favour of one part of a 
State against the rest of it, the discrimination, though nominally 
between parts of the same State, might easily and materially 
benefit an adjoining state. This, I say, may very possibly and 
reasonably be included within the prohibition. I have not to 
determine that finally now; but. in any case, the pervading idea 
is the preference of localit.y merely because it is locality, and 
because it is a particular part of a particular State. It does not 
include a differentiation based on other considerations, which are 
dependent on natural or business circumstances, and .may operate 
with more or less force in different localities; a.nd there is nothing, 
in my opinion, to prevent the Australian Parliament, charged 
with the welfare of the people as a whole, from doing what every 
State in the Commonwealth has power to do for its own citizens, 
that is to say, from basing its taxation measures on considerations 
of fairness and justice, always observing the constitutional 
injunction not to prefer States or parts of States. 

If, then, this be the true interpretation of the words of' 
limitation, as I conceive it to be, there is an end of the last 
ground of objeetion, because no one could possibly suggest there is 
in the Eax:ise Tariff1906 (No. 16) a.ny discrimination for or against 
part of Australia merely because it is a particular State in any 
contradistinction to any other State or States, or because it is a 
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particular part of a State in contradistinction to any other part B. C. 01' A. 

of the same State or to any other State. 1908. --But conceding for the'sake of argument, and contra,ry to my TBB Ku(o 

opinion, that the limitation extends to the case of an Act which B":;'Jl:B. 
discriminates between localities as parts of the Commonwealth, --
and as if, notwithstanding the words used, States were non- ~~:!.~:. 
existent, still how does this Act offend ? MOKAY. 

Paragraphs (a) and (c) of the proviso are, to my mind, clearly, 
and beyond argument, inoffensive. --I. 

Paragraph (b) enables a manufacturer to claim exemption if the 
goods are manufactured under conditions of remuneration ·of 
labour which are in accorda.nce with an industrial award in the· 
O~k Conciliation 0I1II.l Arbitrotion Act 1904t. 

How can this paragraph po88iblydiscriminate between localities 1 
It is said the Arbitration Court may declare the award to apply 
to certain are&A, that the area may even be a whole State, and 
therefore the taxing Act discriminates betwecn States. In my 
opinion, this contention ought not to prevail. Does the OiJtmlmHn,
'lLwdtk Oonciliation and Arbitration A ct show partiality for some 
localities as against other localities? Does it discriminate between 
States and parts of States? I am astonished to hear that it does. 
If it does, it ought not be difficult to point out the localities it 
favours or the States or parts of States for which it shows 
preference. It enables industrial disputes extending beyond the 
limits of a State to be settled by an award. The award 
determines the questions in dispute, and in settling these, as, for 
instance, wages or hours of employes, the Court is not bound to 
examine separately and in detail the circumstances of every 
establishment in the industry involved in the dispute. It may 
make an award binding the parties appearing, represented or 
sUIDID!lned, and may further bind others in the industry, wher
ever situated, by making its determination a common rule.. So 
far there is no pretence· at .differentiating between loealities as 
such. But because one common rule binding the whole industry 
everywhere in Australia would probably, and, indeed, almost 
certainly, work injustice, the Court is empowered to have regard 
to "local circumstances," not to the ~ere fact· of. loeality, much 
Ieai' any particular locality,. and, 8Q far as these circumstances are . 
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B. C. ow A. substantially similar, to make a common rule apply. The extent 
~ of the similar ciroumstances must necessarily be coincident with 

TaB Kum some area of territory, which may be delimited; and it may 
~... coincide with State boundaries, or comprise only a small portion 

of a State, or include a region falling partly within one State and 
.~::'~~B partly within another, or embrace two Staj;es. These a.re mere 

MCKAY. accidents and have no relation to States as such. The area is 
marked out by the circumstances, not the circumstances by the 
area. The area is merely a convenient label to indicate similar 
industrial circumstances, irrespective of State boundaries, or State 
districts. The Act applies the one rule to goods made "in any 
part of the Commonwealth," the one standard, reasonableness, or 
if any variation of rule is possible, it is variation of the Court's 
idea of justice, and in no way determined by the mere fact of 
locality. So far from finding in the Act partiality for any special 
locaJ.ities, I discern the most absolute impartiality, and absence of 
discrimination in favour of or against any particular locality. 
Discrimination between localities in the widest sense means that, 
because one man or his property is in one locality, then, regard
less of any other circumstance, he or it is to be treated differently 
from the man or similar property in another locality. No such 
design or necessary result can be gathered from the Excise Tari.ff 
1906 (No. 16) or the Commonwealth Conciliation and ArbitTa
tion Act I9()4,. 

As well might the Act be said to discriminate between localities 
because wages were in fact higher in one place than another, and 
a fixed duty therefore pressed harder on some manufacturers than 
on others. The Oolonial8ugar Refining Co. v. Irving (1) is, in 
my view, an authority against the defendants' contention. The 
Privy Council there said of the Euise Act 1901 :_U The rule laid 
down by the Act is a general one, applicable to all the States alikeJ 

and the fact that it operates unequally in the several States arises 
not from anything done by the Parliament, but from the 
inequality of the duties imposed by the States themselves." 

So, here, the rule is a general one, applicable to all parts of the 
Commonwealth alike, and the fact that it operates unequally in 
different localities arises, not from anything done by the ParHa

(1) (11108) A.C., aeo, at p. 387. 
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ment, but from the inequality of existing industlial circumstances, H. C. OJ' A. 

which are merely recognized and given effect to by an award. ~ 
Reference to the award is merely a convenient and compendious TaB Kt!fO 

method of indicating proved fairness under similarity of circum- BA:Gn. 

stances, and not anything that can be fairly desigtiated partiaJity --
d· . . t' b 1 1" be S'"-tea rts f TBR COli'· or lscrlmma Ion etween Oca Itles or tween WIo or pa 0 1I0NWtiLTli 

States. MoLy. 
Paragraph (d) seems to me flO unexceptional as to be 

unnecessary to specially deal with it. 
I conclude that the Act is not open to the objection of illegal 

discrimination. 
If, however, the proviso be, with respect to anyone of its 

paragraphs, discriminating within the words of limitation, I agree 
that the whole Act is invalidated. To delete an exemption is to 
increase the area of taxation intended by Parliament and, as this 
can only be done by the legislature, it is not within the 
competency of this Court. This Act must stand or fall in its 
entirety. 

In the result the Statute should, in my opinion, be sustained, 
and judgment entered for the plaintiffs. 

I wish to add, having regard to some observations that fell 
from me during the argument on the subject of bounties, that I 
recognize, in view of this decision, it may be argued that even a 
bounty Act would fall within the prohibition of sec. 99. I can 
understand the contention being presented that discrimination 
between two necessarily includes preference for one, and there
fore an enactment in the terms of the proviso of the Excise Ta"iff 
1906 (No. 16) would invalidate a bounty Act equally with a taxing 
Act. Of course, I express no opinion on the subject, but, as a good 
deal was said during the progress of the case, I wish, in view of the 
present decision, to guard myself against being thought to have 
any opinion one way or the other with respect to bounties. 

HIGGINS J. The arguments in these cases have taken many 
shapes, but there is really only one question-a. question as to 
the limits of the power of the Federal Parliament to "make 
laws . . . . with respect to . . . . taxation." If this 
Act is within the am bit of the power, and if it does not 

I_J. 
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R. C. 01' A. discriminate between States or pa.rts of States, the motives of 
11108. the Parlia.ment in pa.ssing the Act are immaterial, and the Act is --.-

Tm: KING valid. Nor do the ~nsequences of the Act-whether direct or 
B"r!'Gu. indirect-a.ffect the validity of the Act. The weighing of 
-- motives and of consequences is for the legislature and for public 

N~:~:~;11 opinion, not for the judiciary. Moreover, the validity of the Act 
MCKAY. depends on its substance, not on its form-on its true character, 

not on what the legislature calls it. So far, we are on common 
Hlq\DIJ. 

ground, and there is no dispute. 
No doubt, this Act does tend to encourage employers who pay 

fair wages to their employ~; and it was meant to do so. 
Therefore, with our limited experience of the working of a 
federal system, our first and superficial impressions must be 
adverse to the constitutionality of the Act. "This is," we say, 
.. an attempt of the Federal PlU"liament to regulate wages. 
Wages are a matter for the State Parliament ohly; why should 
the Federal Parliament be meddling with what is not its 
business 1" Yet in this short argument there are two misleading 
expressions. Every one agrees that if this Act regulate8 wages, 
in the sense of prescribing wages, commanding what wages shall 
be paid, making it illegal, in any sense, to pa.y other wages, the 
Act is, to that extent, void But it is competent for the Federal 
Parliament to use any of its admitted powers in such a manner 
as to affect or influence the rate of wages, however materially. 
The truth is that, where two law-ma.king powers operate over 
the same territory and the same people, the laws of one 
authority must necessarily touch, at every point, the subjects 
committed to the other authority, and must frequently affect the 
conduct of persons with regard to those subjects. It would 
profoundly affect the exercise of the State powers with regard to 
State subjects if the Federal Parliament were to prohibit the 
importation of foreign books, to forbid inter-state carriage of 
cattl~, or the export of wool, or the import of scientific appa.ratus, 
to sweep away a.l1 lighthouses, to abolish the marriage .tie, to 
pTeSCribe that a.l1 infants shall be sent to the custody of certain 
institutions. The electors would have something to say as to 
such legislation; but its influence on State businesses, State 
education, State railways, State morals, or State solvency, would 
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not make it void. It is true that, if the Federal Parliament can 
make its taxation depend on the scale of wages paid by an 
employer, it can ma.ke its taxation depend upon other things
the length of each man's foot, his abstinence from tobacco a.nd 
~er, the number of his children; or it can impose a licence fee 
on all persons carrying on a specified trade, with remission to 
those who can'y on under specified conditions. But it is idle to 
say that neither the Convention nor the British Parliament 
intended such things. Of course it did not; but it intended that 
the Federal Parliament should be free to deal with federal 
subjects as it thought best for the people of Australia-it did not 
intend that the Federal Parliament should move in leading 
strings. The mere fact, therefore, that the Federal Parliament 
lays down certain unusual conditions as to wages in a taxation 
Act does not make that Act void, provided that it does not 
purport to regulate wages in the sense of making a law, a 
legislative command, to pay wages. The second fallacy lurks in 
the statement that wages are a matter for the State Parliaments 
only. It is true that the Federal Parliament has no power to 
make 18,ws prescribing wages. But, in the exerc~e of its 
admitted powers, the Federal Parliament may-indeed, 'must
often touch wages incidentally; and, if and 80 far as the federal 
law is within the admitted powers, it is valid, no matter what 
the State laws may say (Constitution, sec. 109). To say that the 
Federal Parliament cannot make a law because legislation on the 
subject belongs to the States is rather to invert the true position. 
The Commonwealth has certain powers, and as to those powers 
it is supreme; the State has the rest. We must find what the 
Commonwealth powers are before we can say what the State 
powers are. The Federal Parliament has certain specific gifts ; 
the States have the residue. We have to find out the extent of 
the specific gifts before we make assertions as to the residue. 
The question, then, is merely what is the extent of this power of 
taxation given to the Federal Parliament, and how far may the 
power be applied? It is not cont.ended for the Federal 
Parliament, as was contended, it seems, for the magistrates in 
Rossi v. Ed·inburgh Oorporation (1), that it has power to 

(1) (1905) A.C., 21, at p. 25. 
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a.mplify its powers, and to prescribe all that may seem to be 
"desirable or expedient" as an addition to its powers. It is 
merely contended that what has been done in this Act is within 
the plenary power of taxation actually gra;nted.Now, by section 
51 of the Constitution, the Parliament has, subject to the Con· 
stitution, "power to ma.ke laws for the peace, order, and good 
government of the Commonwealth with regard to . . . . 
taxation; but so as not to discriminate between States or 
parts of States." So the Parliament has, primtt facie, power 
to tax whom it chooses, power to exempt whom it chooses, power 
to impose such conditions as to liability or as to exemption as it 
chooses. But the Constitution expressly forbids discrimination 
between States or parts of States; and, according to the dictum of 
the High Court in Federated A maZgamated Government Railway 
and Tramway Service Association v. New South Wales Railway 
Traffic Ernployes Association (1), the Federal Parliament has no 
power to tax State officers or State agencies. Subject to this 
latter implication, which has been based on the nature of the 
Constitution, there is only one limitation-the Parliament must 
not discriminate between States or parts of States. The fact that 
this limitation is expressed excludes all limitations by implication: 
expressio unius exclusio altenus. With the qualifications which 
I have mentioned, (and certain others immaterial for the present 
purpOSf,l: see secs. 92, 99, 114, ] 17), the taxing power of the Federal 
Parliament is plenary and absolute; unlimited as to amount, as 
to subjects, as to objects, as to conditions, as to machinery. " If 
the right to impose the tax exists, it is a right which in its nature 
acknowledges no limits": Weston v. Oharleston (2); McCray v. 
United States (3). This position also has not been disputed by 
the defendants-at all events, expressly. 

Ne~t, to examine the Act in question. The first section states 
the title. The second section says that duties of Excise are to be 
imposed on the goods and at the rates mentioned. So far, it is a 
taxing Act pure and simple; for an obligation is created to pay 
to the Crown Excise duty in respect of the goods specified. Then 
follows a proviso that the Act is not to apply to goods manufac· 

(1) "C.L.R., 488, at p. 537. (2) 2 Pet., 449, at p. 466. 
(3) 195 U.S., 'J:7, at p. 57. 
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t.ured under such conditions as to the remuneration of labour as H. C. 01' A. 

are sanctioned in anyone of foul' methods. That is to say, the 
Act taxes all manufacturers of the goods, but exempts those who 
fulfil certain conditions; and there is full power under the Con
stitution to discriminate between persons, although not between 
States. In this case, the discrimination, the boundary line, be
tween those who have to pay is placed within the area of what 
is, with the qualifications which I have stated, a State subject 
-the conditions of labour; just as a federal Act might fix 
the boundary line for a postal district or for a defence or 3, 

quarantine area, at Lake Eyre or at Ipswich, or at other places 
subject to State control; and, conversely, a State Parliament 
might, I presume, discriminate-if it thought such a discrimina
tion wise-in its labour legislation, between those who pay and 
those who do not pay Excise duty-commanding those who do 
not pay Excise duty to pay higher wages than those who do. 
There is power for the Federal Parliament to exempt all persons 
having black eyes, all persons not having horses, all persons who 
subscribe to certain hospitals, all persons who can speak French, 
all persons who give their employes a half holiday every week, 
all persons who are teetotallers. No doubt, such tttxation would 
tend. more or less, to induce men to get rid of their horses, or to 
subscribe to the hospitals, or to learn French, or to give the half 
holiday, or to abstain from drink. Yet horses and hospitals, 
education and the relations of employers and employes, morality, 
health and social habits, are aU matters for the State legislature. 
Only the State Parliament can (so far as we are concerned in 
the present case) prescribe what horses a man may own, can 
make commands as to sanitary arrangements or as to employ
ment, can create offences in connection with such subjects, can 
visit the persons to whom the command is addressed with 
punishment if they do not comply. Inasmuch as labour laws 
cannot be said to be ancillary to its taxing legislation, in this 
case, the Federal Parliament cannot legislate on labour so as to 
make that lawful which the State makes unlawful; or so as to 
make that unlawful which the State makes lawful. 

This very Act is part of a scheme of protection to manufac
turers (see OU8toms Tari,ff 1906, assented to on the same date). 
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Protection to some extent is given to all the manufacturers; but 
it is given to a greater extent.to those who pay fair wages. Now 
manufactures are not the concern of the Commonwealth; and any 
argument based on the C<;>mmonwealth's meddling in State affairs 
would be equally applicable to the framing of a Customs tariff 
with a view to the protection of manufacturers. Yet the power 
to protect by the tariff is admitted by all. Why should the 
Commonwealth Parliament be able to levy taxation with a view 
to the benefit of mal1Ufacturers, and not be able to levy taxation 
with a view to the benefit of their employes? Why should it be 
compelled to protect all manufacturers, if it protect any? It has 
to be steadily borne in mind that the Federal Parliament has 
power to discriminate between persons, though it has not power 
to discriminate between States or parts of States. 

If the Federal Parliament has power to tax, it can tax whom it 
chooses, it can exempt whom it chooses. The defendants' counsel 
were so evidently pressed by this admitted doctrine that they 
were driven to urge boldly that this Act is not, in substance, 
taxation at all. But if it is not a taxation Act, it is nothing
it is not a command of the legislature at aU. For the only 
command is to pay duties; the clauses as to fair and reasonable 
remuneration do not, in form or in substance, contain a command, 
or anything in the nature of a command. The Act says, " Duties 
of Excise shall . . . . be imposed on the dutiable goods 
specified . . . . at the rates specified" (sec. 2). Why is 
this not a taxing Act? Does the fact that there is a proviso for 
exemption based on labour conditions make it other than a taxing 
Act? I shall deal presently with the more difficult question as to 
the limits of the right of the Federal Parliament to interfere with 
a State subject. The question now is, does the addition of a 
proviso, which may (1 shall assume for the present) be beyond the 
Federal Parliament's powers, convert that which would otherwise 
be a taxing Act into a non-taxing Act? Would it be a taxing 
Act from the point of view of the British Parliament? This 
Constitution is contained in an Act of the British Parliament; 
and we should expound the words according to their meaning in 
an Act of the British Parliament in 1900. For instance, if there 
were any variance between the British Acts Interpretation Act 
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and the Australian, the British would govern the meaning of the 
Constitution. Our Interpretation Act, made 'IJ/nde)' the Constitu
tion, could not affect the meaning of the Constitution. Would 
this Act be treated by the British Parliament as coming under the 
words " laws . . . . wi th respect to . . . . taxation" ? 

Fortunately, we have a very good practical test. In the British 
Parliament,8.."1 in other Parliaments formed on its model, there are 
certain very definite rules of practice and procedure applicable to 
taxation and other money bills, 3.S distinguished from ordinary 
bills. A taxation bill has to be proposed by a Minister of the 
Crown; it has to originate in a committee of the whole House of 
Commons; and the House of Lords never ventures to initiate or 
to amend such a bill. Any parliamentarian would open his eyes 
with amazement if he were told that this practice would not be 
applicable to a bill in the terms of this Act, or that this is not a 
taxation Act. The fact that the United Kingdom is a unified or 
unitary State does not affect this matter. The meaning of" laws 
• . • . with respect to . . . . taxation" is the same in 
a unified State as in a federation, although the legislature in a 
federation may be more hampered by limitations of its powers. 
This is, then, a taxation Act; and it is an Excise taxation Act, as 
the tax is imposed on the production or manufacture of com
modities (see Peterswald v. Bartley (1». It is, therefore, a tax 
such as the Federal Parliament can impo.'le, and the State Parlia
ment cannot impose (Constitution,secs. 90, 93). The State, 
indeed, could prescribe the rates of wages, and could impose 
penalties proportioned to the number and the character of the 
articles manufactured. But the Federal Parliament alone can 
create an obligation to pay Excise duty; and the State alone can 
create an obligation to pay certain rates of wages; and this is a 
vital difference. 

" But," the defendants urge, "the real substance of this' Excise 
Tariff' is to ensure that workmen shall have higher wages." The 
most dangerous fallacies are often folded up in a felicitous phrase. 
What does this phrase mean? It must refer either to the 
motives of the legisla.tors, or to the consequences of the legislation, 
or to both. It can refer to nothing else. What the Act does is 

~l) 1 C:L.R., 497. 
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to impose a tax, with a proviso for exemptions based on wages. 
If it is true that the tax is so imposed with the view of getting 
higher wages for the workmen, or that the tax so imposed will 
have such an effect, the fact does not concern this Court. Indeed, 
unless motives, 01' consequences, are brought into the defendant.s' 
argument in the disguise of a deftly turned phrase, I do not 
think that the defendant-OJ' argument would stand an hour's 
consideration. 

Subject to the objection taken that this Act discriminates 
between States, if it is once conceded that this is a taxation Act, 
the matter is really ended. For the Federal Parliament can tax 
and exempt whom it chooses; can prescribe such conditions of 
exemption, however absurd, as it chooses; and it does not matter, 
so far as regards the validity of the Act, what t.he legislators' 
motives may be-even if it be to encourage or to discourage 
people in acting in a certain way with regard to a subject 
reserved to the States. The motives of the legislators are for 
their constituents to consider. If a tax be laid upon motives and 
grounds "wholly beside the intention of the Constitution," the 
remedy . . . . is" solely by an appeal to the people at the 
elections" (Story, Oomm., § 374). The Courts have merely to 
determine what the Act does, what it enacts in substance, not in 
name; and whether it is within the power conferred by the 
Constil:.4ltion. It is conceded on.all sides that this Court is not to 
be bound by the name which Parliament has chosen to give to 
the Act, but is to consider what the Act is in bubstance-what it 
does, what it commands or prescribes". But if, in fact, the Act 
purport to impose a tax, the Court has to assume that the 
primary object is the raising of revenue, even though the Act 
should in fact be passed with the view of destroying State banks 
in favour of national banks: Veazie Bank v. Fenno (1); or of 
protecting manufacturers; or of preventing oleomargarine from 
being sold as butter: Ex parte Kolloclc (2); or of discouraging 
speCUlative sales in Wall street, New York: Treat v. White (3). In 
some cases the American Courts seem to treat this assumption as 
a p1"csumptio juris et de jure--a presumption that cannot be 

(\) 8 Wall., f33. II!) 165 U.S., 526. 
(3) 181 U.S., 264. 
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rebutted. But, at all events, the doctrine is clearly established. 
The question, then, for us, is not why, or with what object, the 
Federal, or State Parliament has passed an Act, but whether it 
is within the scope of its powers; not why the Federal Parlia-

. ment ploughs this ground, but is the ground within the boundaries 
of any of the federal powers? This doctrine, as to the immaterial
ity of motives, is not an exceptional doctrine, applicable only to 
Constitutions. According to English Ia.w, a man who has a 
legal right to property cannot be interfered with in the exercise 
of his rights, even if he exercise them with vindictive or black
mailing motives: Bradford Oorporation Y. Pickles (1). 

"But," it is urged, "the Federal ParliaInent has no power to 
regulate wages." This is true-with certain qualifications-if by 
" regulate" we mean to impose a command or obligation on 
employers to pay according to any scale of wages. In this sense 
of the word, no one ea.n say that this Act "regulates" wages. 
If we mean that the Fedel'al Parliament cannot by its legislation 
affect wag~nnotin the exercise of its admitted powers impose 
obligations dependent on a wages standard, cannot discliminate 
in its taxation, for instance, between those who pay and those who 
do not pay fair wages-then there is no foundation for the state
ment. The word" regulate" is not the word of the Constitution; 
but if it is to 'be used in discussing the operation of this Act, we 
must understand clearly in what sense it is used. The point is 
that in this Act theJ'e is no law pre~ribing wages, no command 
or anything in the nature of a command with regard to. wages. 
The 8'UbBtance of the Act iB the obligation which it imp08e8; and 
tits only obligation imp08ed i8 to pay ExciBe duty. It does not 
reg"UkUe the internal trade and industry of the States, except in 
the sense that it affect8 the conditions of that trade and industry ; 
and 80 long as it achieves. this result by virtue of the unlimited 
discretion of the Federal Parli&ment as to the conditions to bE. 
annexed to its power of taxation, or any other admitted power, 
the Act is valid. 

The Act does not conftict, and cannot conftict, with any possible 
State law prescribing wages. Under the State hlW, the manu
facturer may be commanded (e.g., under a Factories Act or an 

(\) (189-1) 3 Ch •• 53. 
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Arbitration Act) to pay 6s. a day. By paying the 6s. he satisfies 
the law; but he also gets a remission of Excise duty if he pay 7s. 
The Federal Parliament does not say" You must pay fair wages." 
It says :-" You will be rewarded by an exemption from Excise 
duty if you pay fair wages. If this Act were an Act presclibing 
wages, the manufacturer who does not comply with the standard 
of wages referred to in the Act would be breaking the law; 
whereas here the man who does not ~omply would not (assuming 
the Act to be valid) break the law any more than the man who 
does. The case of United States v. De Witt (1), on which the 
defendants rely, is, therefore, no authority in their favour. In 
that case, the federal Act purported to prohibit the mixing of 
naphtha and illuminating oils, and the selling of such a mix
ture; it created an obligation on the subject of illuminating 
oils, and thus interfered with the internal concerns of each 
State. The Excise Ta1'~f ptds the employe'r 'Under no legal 
obligation whatever all to wages. The manufacturer who pays 
low wages acts as lawfully as the man who pays high wages. 
There is an essential difiet-ence between being under a legal 
obligation and not being under it j between breaking the law 
and keeping it j between being under a command enforce
able by some kind of punishment, criminal or civil, and being 
merely subject to an inducement. E~'en punishment does not 
constitute a law j there must be a command, or something in the 
natur'e of a command, some obligation imposed, expressly or by 
implication. A tyrant may punish a messenger who brings bad 
news j but this is not for breach of any law. Moreover, it is a 
mistake to say that the term" sanction," in connection with laws, 
can be applied to rewards as well as to punishments. As was 
clearly pointed out by Austin (J'U1-isp1''Udence,3rd ed., vol. J., p. 
93), " Rewards are indisputably moti ves to comply with the wishes 
of others. But to talk of commands and duties as sanctioned or 
enforced by rewards, or to talk of rewards as obliging or con
straining to obedience, is surely a wide departure from the 
established meaning of the terms." A man is punished for break
ing the law. This is the juridical sense of "punish." If, 88 is 
urged for the defendants, he is to be punished for not paying 

II) 9 Wall, 41. 
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certain wages, where is the provision for any trial for such an 
oifence? Suppose an information to be drawn up," For that 
A.B. being a manufacturer did not pay," &c. Such an offence is 
not to be found in any federal Act. In the case of this Act, the 
only offence to be found is non-payment of Excise duty; and the 
manufacturer can be sued for the duty, and cannot escape an 
order unless his wages are approved in some one of four methods. 
But he cannot be sued, either civilly or criminally, for not paying 
the approved wages. No employe can sue him for the difference 
between the wages paid and the wages declared by the Concilia
tion Court to be fair and reasonable. {n this case the manufac
turer is rewarded for not making use of his right to act in a 
manner perfectly lawful, but not favoured by the Federal Parlia
ment; and there is, after all said and done, a difference between 
using a stick to a beast and offering him a bundle of carrots. It 
may even be conceded that the suffering is the same in substance, 
whether we call it punishment or not. But if the municipal rates 
in Bathurst are higher than the municipal rates in Bendigo, it 
would be a mere rhetorical misuse of words to say that people 
are" punished" for living in Bathurst; 

I understand that many of these harvesters are exported to the 
Argentine Republic. ' The Federal Parliament has at least as 
much power to affect wages in Australia as the Argentine legis
lature. If the Argentine legislature passed an Act on the lines of 
this Act, and made it applicable to imported as well as to home
made implements, it would operate precisely in the same way as 
this Act; and yet it could not be regarded as a la.w regulating or 
prescribing wages in Australia. It would be-simply a law settling 
the conditions under which revenue will be collected in the 
Argentine, although it might vitally affect this Australian in
dustl·Y. The essential feature of the position is that this law 
makes no command as to wages, but does make a command as to 
payment of an Excise tax; and that, therefore, it could not be 
enacted by the State legislature, but can be enacted by the Federal 
legislature. This Act, then, does not regulate wages in the sense 
of imposing an obligation, of. making a law, with regard to wages. 
But it undoubtedly has, or may have, an effect on wages. It 
holds out a strong inducement to manufacturers to come within 
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B. C. 01' A. the class of thoae exempted from Excise duty by paying wages 
1908. under some one of the four standards mentioned in the proviso. -.-

Tall KUIG This does not make the law invalid. 
It is impossible that the federal law should not affect people in 

their actions with regard to State subjects. We cannot partition a 
M~:!~~~ man or a community into separate federal and State pieces, one 

MCKAY; to be touched by the Federal and the other by the State 
Parliamenli. As has been said in the Supreme Court of the 

HJnlDlJ. United States, in the converse case of a State Act which 
interfered with the operation of the federal law as to inter-state 
and foreign commerce: "Legislation, in a great variety of ways, 
may affect commerce and persons· eugaged in it without 
constituting a regulation of it, within the meaning of the 
Constitution": Sherlock v. Alling (1); Hall v. De Ouir (2). If 
the contrary doctrine is to be adopted in Australia, the State 
Governments, although one of them supports the defendant 
McKay in his attack on the Commonwealth law, will be griev
ously crippled in their action. At present, under the United 
States doctrine, a State legislature is treated as having power to 
exclude, in the interests of public health, goods coming from a 
diseased port. But, according to the defendants' argument, this 
would be an invalid interference with the exclusive power of the 
Federal Parliament on the subject of foreign commerce-unless, 

tI. 
BARGK& 

. indeed" the extreme view put for the defendants be accepted, that 
because the State has such a police power the Federal Parliament 
has no power at all to exclude such goods under its trade and 
commerce power. If the defendants are right, the State cannot, it 
seems-unless the same extreme view be accepted-enact a valid 
licence law, or local option law, or prohibit the sale or 
manufactnre of intoxicating liquors; for it would discourage 
importation, diminish the profits of the importers, and lessen the 
federal revenue (see Licence Oases (3); Kidd v. Pea?'son (4». If 
the defendants are right, the State cannot gi ve that encouragement 
to industries which it often has given-say to the growth of hemp, 
of oil plants-for the home production distinctly interferes with 
foreign commerce and Customs revenue. If the defendants are 

(1) 93 U.S., 99, at p. 103. 
(2) 116 U.S., 486. 

(3) Ii Bow., 5()j. 
(4) 128 U.S., 1. 
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right, it is hard to see how the State can exclude pestilence to body H. C. 01' A. 

or mind, plague, cholera, or obscene pictures, lottery tickets, con- ~ 
victs, opium (see Licence OUSt8 (1». If the defendants are right, TuB KING 

the doctrine must be applied 80 as to make State laws invalid &8 BA'::'I:B. 

well as to make federallaws.invalid: and legislation of the State --
must be treated as void which affects people in their actions with M~!;'~~'" 
regard to federal subjects by encouraging or discouraging them II. 

~IcKAT. 
in a definite direction. If the defendants are right, how can a 
SL- H\aID8J. IIIIote Act for Sunday observance be supported, if it check inter-
state commerce? If the defendants are right, there lies before us 
the prospect-agreeable, perh&ps, to a. limited class-of perpetual 
struggles, in which attempts will be made to treat State laws as 
invalid because they affect (incidentally, as in this case) federal 
subjects, and federal laws as invalid because they affect similarly 
State subjects; and the State Governments will probably find 
that the doctrine will re-act with baneful pressure on. their own 
activities. 

There is certainly no support for the defendants' doctrine in 
our Australian legislation since Federation; and there is distinct 
authority against the defendants in the United States and in 
Canada. Consider our first EuiBe Tariff 1902. There were 
many kanakas in Queensland; and, in order to induce planters to 
employ white labour, Parliament gave to the producers of sugar 
cane by white labour a rebate of 48. per ton in the sugar Excise 
duty. That Act had nothing to do with immigration, or with 
foreign or inter"'state commerce; it was based on the taxing 
power; and it was clearly meant to influence the action of 
planters with reference to a subject reserved to the States. 
Subsequently, with a view to the book-keeping clauses of the 
Constitution, the same benefit was given under the name of a 
bounty (S'UfJar Bounty Act 1905). But" whether we call it a 
remission of duty, 01' a bounty, the principle is the same
discrimination between producers based on their system with 
regard to employes. Our Oustoms T(triff contains exemptions in 
favour of the Universities and Hospitals, in favour of the blind 
and physically helpless. Yet these are the concern of the State ; 
and if Parliament may, in its taxation, favour the physically 

(1) 5 How., 00i, at. p. 6'28. 
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H. C. O~ A. helpless, why may it not favour the economically helpless-the 
~ day labourer? If the defendants are right, I cannot see how much 

TSI: KINO of our "White Australia" legislation can be supported: or, 
B.l:~.B. indeed, any protective duty. 

If the defendants are right, they have discovered a constitutional 
Tal: COM· 

MOlfWBALTB objection which the acutest minds in the United States have failed 
MCKAY. to discover in 120 years-that Congress cannot use its admitted 

powers with the object of affecting or influencing people in their 
Rln!nIJ. 

conduct with regard to subjects reserved to the States. Congress 
imposes a far higher duty on opium prepared for smoking than 
on the crude opium. Defendants' counsel, in answer to my 

. question, admitted at first that such a law is invalid if designed 
for the suppression of opium smoking; but afterwards he 
withdrew the admission, and said he did not know. The dilemma 
was obvious. Religious and charitable institutions, libraries, 
exhibitions (State concerns) enjoy many exemption.~ from duties. 
The Constitution does not give Congress any concern in 
agriculture. Yet, froql 1839 onwards, Congress has been 
appropriating federal revenue in aid of State enterprise and 
institutions. It has collected statistics, distributed cuttings and 
seeds, promoted botanical and chemical investigations, endowed 
State colleges. One of the members of the President's cabinet is 
Secretary of AgTiculture. Congress has exempted from Excise 
duties distillers who use home grown materials. But the greatest 
instance of federal interference with a State subject is to he 
found in the levying of protective duties by Congress. The 
discussion on the subject was very prolonged and bitter, but the 
power of Congress is not now questioned. It is treated as resting, 
not only on the taxation power, but on the power to regulate 
foreign commerce. But why may the power to regulate foreign 
commerce be used so as to affect State subjects if the power of 
taxation may not? How is protection of the employer by 
means 'of the commerce power right, if protection of the employe 
by means of the taxation power is wrong? 

In the United States, the recognized position is that stated 
briefly by Mr. Black (Oonstitutional Law, 2nd ed., p. 341}
that an Act of Congress "is not to be declared invalid merely 
because it /tas a purpose and design which rank8 it as a 
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police regulation." Therefore, Congress has forbidden lottery H. C. OJ' A. 

tickets to be carried by the United States mails. The object 1908. --,...... 
was, admittedly, to discourage gambling; and the morals and 'l'RE KIII'G 

habits of the people are matter for the States, not for Congre88. RA:~.a. 
It was not pretended that the Act would make the postal service 
more profitable or more efficient. 1'he same author also !nstances I(~::'~:B 
the federal Acts against trusts, adulterated foods, oleomargarine, McKAY. 
diseased persons, quarantine, opium imported by Chinese,. as 

Hi&'II'\M J. being valid Act.<;, though aimed at and actually affecting subjects 
reserved to the States. So far as I can find, in every instance in 
the United States, in which a federal Act has been attacked for 
interfering with a State subject, in a taxation Act otherwise 
within the powers of Congress, the Act has been held valid. The 
case of Veazie Bank v. Fenno (1) was followed in National 
Bank v. United State8 (2). In the Licence Tax. Oases (3) 
Congress did not, as in our Excise Tariff, merely impose 
a tax, and exempt those who fulfil a certain condition. It 
enacted that no person should engage in selling lottery tickets, 
or in the retailing of liquors without a licence, and paying the 
licence fee to the revenue. It was urged that the internal trade 
of a State was not subject to federal legislation; the object of 
the tax-to discourage the liquor traffic and gambling-was 
obvious; one of the States. in question had actually prohibited 
lottery tickets; and yet the Act of Congress was held valid. 
But the latest oleomargarine case is, very instructive (MvOray v. 
United States (4». 'I'here, a federal Act is treated as valid 
which goes further than this Act in the direction of controlling or 
influencing men's actions with regard to a State subject. The 
purpose is boldly avowed in the title: "An Act to make oleo
margarine and other imitation dairy products subject to the laws 
of any State . . . . into which they are transported, and to 
change the tax on oleomargarine, and to impose a tax to provide 
for the inspection and regulate the manufacture and sale of cer-
tain dairy products." So the purpose is (inter alia) to regulate 
manufacture and sale. The Act then imposes a tax on oleomar-
.garine of ten cents per pound; but if the article is free from 

(1) 8 Wa.ll., 633. 
(2) 101 U.S., 1. 

(3) 5 Wall., 4J6e. 
(4) 196 U.S., 27. 



126 HIGH COURT [1908. 

H. C. OJ' A. artificial colouring designed to make it look like butter, Ule tax 
1908. is only i cent p~r pound. An action was brought for a penalty 
'-.-' 

THlil KING against a retail dealer who had purchased for resale oleomargarine 
BA~ER. artificially coloured and not stamped at the rate of ten cents per 
-- pound. It was urged for him that the Act was an unwa.rranted 

THB COli- • terf 'th l' t' f th State . 1I0NWBALTH In erence WI po Ice powers, a usurpa IOn 0 e powers , 
MOKAY. that the Act was not for the purpose of raising revenue at 

alL The" bogey" argument was used as it has been used in this 
BlqiDsJ, 'f C case-the awful possibilities of legislation 1 ongress were 

treated as having such a power. It was urged" that if a lawful 
power may be exerted for an unlawful purpose, and thus by 
abusing the power it may be made to accomplish a result not 
intended by the Constitution, all limitations of power must dis
appear." But the Court held that the exercise by Congress of the 
power of taxation was unfettered (save so far as expressly 
excepted in the Constitution); that the motive or purpose of 
Congress was to be left out of consideration, and only the actual 
scope and effect of the Act were to be regarded; that the conse
quences alleged, the destruction of the industry, were nothing to 
the purpose. " Since . . . . the taxing power conferred by 
the Oonstitution knows no limit except th08e expressly stated in 
'that instrument, it must follow, if a tax be within the lawful 
power, the exertion of that power may not be judicially restrained 
because of the results to arise from its exercise" (I), "The right 
of Congress to tax within its delegated power being unrestrained, 
except as limited by the Constitution, it was within the authority 
conferred on Congress to select the objects upon which an Excise 
should be laid" (2). "The judiciary is without authority to 
avoid an Act of Congress exerting the taxing power, even in a 
case where, to the judicial mind, it seems that Congress had, in 
putting such power in motion, abused its lawful authority by 
levying a tax . , . . , the result of the enforcement of which 
might be to indirectly affect subjects not within the powers dele
gated to Congress" (3). 

There is, indeed, one point in which the Ole<muLrgarine Oase 
differs from the present, and it has been pressed on us for all 

(1) 195 U.S .• 'rI. at p. 59, (2) 196 U.S., 27. at p. 61. 
(3) 195 U.S., 'rI. at p. 63. 
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that it is worth. The classification there was baaed on the H. C. cw A. 

inherent character, quality or description of the subject matter. ~ 
This is, of course, the most common basis of differentiation. But T.& Knee 

we have no right to import into the Constitution a qualification •. 
BAUD. 

of the plenary power to make Jaws" with respect to • • • • 
taxation" by laying down that every differentiation mp,Bt be .'!;:~:..:a 
made on this basis. In the Uni~ States, as well as in Australia, MOKAY. 
there are frequent C88e8 of Congress classifying by facts other 
than the character, quality, or description of the article. Take BJaluJ. 

petroleum. A duty is imposed on any petroleum coming from a 
country which produces petroleum, if it imposes a duty on 
United States petroleum. Other examples are to be found in .. 
reciprocity duties, which depend on the foreign country's fiscal 
attitude towards the United States. The prohibition of goods 
made by prison labour is another instance-it depends, not on 
the charaete),' of the goods, but on the character of the workers. 
Sometimes the tax depends on the machines used for making. I 
find a tax on lace window curtains if made on the Nottingham 
II\Ce curtain machines. I find also an extra tax imposed on 
printing paper against countries which impose an export duty on 
pulpwood exported to the United States. Yet the manufacture 
of paper is a State subject; and the tax is not based on the 
character or quality of the printing paper. A duty is imposed 
on sculpture if produced hy professional sculptors, not if pro-
duced by others. Goods are often made free of duty if imported 
for this or that specific exhibition. But there is no need to 
multiply such instances. It is abundantly manifest that the 
United States Congress, even though it is a Parliament of limited 
powers, differentiates in its taxation on the basis of any facts of 
any kind that it thinks fit; and that it actually differentiates 
on the basis of the labour employed in production, although it 
has not been given any authority to regulate labour. If tbe ease 
of PetwrffW(l},d, v. Bartley (1) lays down a different principle-
which is very doubtful-the expression of that principle was not 
necessary for the decision. and does not bind me; and I respect;-
fully differ from it. 

The rule in Canada. is the same. The Supreme Co1ut says:
(1) 1 C.L.B., 497. 
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H. C. oJ"A. (' This Court has, in various cases, held that the Federal Parlia-
~ ment, on the matters left under its control by sec. 91 of the Briti8h 

Tn KIlIG North AmeriCa Act, must have a free and unfettered exercise of 
BA:~n. its powers, notwithBtanili-ng that, by Ming 80, 80me of the power8 

- left 'I.lIIUler provincial control by 8ee. 92 of the Act, might be inter--
THa Coli· ~~ __ .3 ·th" 0" • I rr P (1) d IIOll'WaAL'fH Itfff:UI 'Un : l.t'l.ztmB 'n8t.IIra1lce \.10. v. ar80ns ; an see 
MoL-y. OU8hing v. Dupuy (2); Tennant v. Union Bank of Oanado, 

-. (3); Toronto Oorporation v. Oanadian Pacific Railway (4). 
mpbull. In Canada, the Provincial Parliaments have power over. local 

matters, and in particular have exclusive power to grant licences 
for the liquor business. The Dominion Parliament has exclusive 
power over trade and commerce. The Dominion Parliament 
passed a temperance Act, reciting that "it is very desirable to 
promote temperance in the Dominion" ; and under its local option 
clauses one Burke could not get the licence which the State law 
allowed to him. He attacked the Dominion law &8 unconstitu
tional, and was unsuccessful. Ritchie C.J. said (Oity of Fredericton 
v. The Queen (5) ):-" If . . . Parliament, in its wisdom, deems 
it expedient. . 80 to regulate trade and commerce as to 
restrict the trade and traffic in, or dealing with, any 
articles it matters not, whether such 
legislation is prompted by a desire . . . to encourage native 
indu!;!try, or local manufactures, or with a view to the diminution 
of crime or the promotion of temperance, . . . The effect of 
a regulation of trade may be to aid the temperance cause, 
but surely this cannot make the legislation -ultra vires, if the 
enactment is, in truth and in fact, a regulation of trade and com
merce, foreign or domestic. The power to make the law is all 
we can judge of . . . It may be, that all who voted for this 
Act may have thought it would promote temperance, and were 
influenced in their vote by that consideration alone. . . . Still, 
if the enacting clauses of the Act itself deal with the traffic in 
such a manner as to bring the legislation within the powers of 
the Dominion Parliament, no such declaration in the preamble 
. . . ean 80 control the enacting clauses as to make the Act 

(1) 4 Can. Sup. Ct. Rep., 216, at (4) (1908) A.C., 54. 
p. 308. (6) 3 Can. Sup. Ct. Rep., 505, at p. 

(2) 5 App. Cas., 409. 533. 
(3) (1894) A.C., 31, at p. 47. 
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'Ultra vires." Tascherea'U J. added (I), quoting Chief Justice ff. C. 01' A. 

Taney in the Liceme Oases (2) :-" The object and motive of the ~ 
State are of no impo:rtance, and cannot influence the decision. THE K'ING 

It is a question of power." A temperance Act is not the less BA:C;BB. 

a regulation of trade and commerce" because it has been enacted 
TBB COlli

in the view of promoting temperance." 'rhis decision was IIONWBALTB 

reviewed by the Privy Council in a later case (R'U8sell v. The MCKAY. 

Queen (3) ), and upheld under the power of the .Dominion Parlia-
BIa\DIJ. 

ment to legislate for public order and safety; but the Privy 
Council expressly declined to dissent from the view that it 
eould be also upheld under the commerce power. " Legislation 
of the kind referred to," said the Judicial Committee (4), 
"though it might inte,je1'e with the sale or 'Use of an article 
included in a liceme g'ranted 'Under sttb-sec. 9, (the power 
to grant licences for the sale of liquor), is 'not in itself legis-
lation upon or 'within the 8Ubject of that sub-section." Their 
Lordships pointed out the absurdity of the position if the Dom-
inion Parliament could not prohibit the sale of arms because the 
Provincial Parliament had made laws for making revenue from 
the sale of arms. Conversely, in Attorney-General of Manitoba, 
v. Manitoba Licence Holders Association (5), a provincial pro-
hibition law was held valid, although it interfered with Dominion 
revenue, and with trade and commerce operations outside the 
Province. 

These are merely a few out of the many precedents on this 
subject. But I shall only add that these cases are clearly dis
tinguishable from those cited to us on behalf of the defendants in 
which there was a sham exercise of power. If it is an exercise 
of the Parliament's power in fact, it makes no matter that it has 
been passed from motives or with objects outside the power. But 
if the Parliament pretend to exel'Cise a power which belongs to 
it, and in fact exercise & power which does not belong to it, the 
Act is inv8olid. This is the expla.nation of the cases relating to 
sWe Acts which purported to regulate Chinese in the State, but 
which were in fact attemptsta regulate commerce with foreign 

(1) 3 Can. Sup. ct. Rep., 505, at p. 
559. 

(2) Ii How., 583. 

(3) 7 App. CILS., 829. 
(4) 7 App~ Cae., 829, at; p. 838. 
(5) (11102) A.€., 73, 
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B. U. OJ' A. nations and immigration: Ohy Lung v. FrumI,Q/n, (1); Tai Sifl{/ 
~ v. Maguire (2). So also in Attorney-General fur Quebec v. Queen. 

THE KIlm I'MUmnce 00. (3), the Provincial Parliament ha~ing power to 
BA~n. impose a licence tax, and ha\"ing no power to impose a stamp tax, 

imposed a stamp tax on insurance policies, and ca.lled it a " licence to 

JI~:!~~".r tax. The Judicial Committee, having ascertained that the Act 
MCKAY. was in truth a stamp tax, declared it void. In all such cases, if 

the Act had been. passed by the legislature of a unified State, 
BlglDaJ. such as the United Kingdom, or France, it could not have been 

described as an Act of the nature which it professed to be. l.'hat 
is a fair test: how should the Act be properly described in a 
country in which there is no limitation of powers? The case of 
this Excise tariff is very different. Not only has the Federal 
Parliament not imposed any legal obligation whatever on the 
manufacturers with regard to the remuneration of labour, 01' given 
any command, 01' anything in the nature of a command, on the 
subject; but the Act in question is one which, if it were passed in 
the United Kingdom, or in any other unified State, would be a tax
ation Act, and taxation by way of Excise. Moreover, the very 
recent case,Emplnyer8 Liability Oases (4). shows that the Supreme 
Comi of the United States goes even further than is claimed in 
this case on behalf of the federal power. It shows that Congress 
can even regulate-crea.te obligations as to-the conditions of labour 
as between employers and employes, provided that it confine itself 
tb foreign or inter-state trade and commerce. A fortiuri, in this 
case, the Federal Parliament, confining itself to its power of tax
ation, which is plenary, can impose labour conditions as a condition 
of the incidence of its taxation. 

I come now to the· objection that by this Act Parliament 
discriminates "between States or parts of States." It is to be 
observed that it is Pdrlia?Mnt-that is to say, the Act of Parlia
ment, tha~ must not discriminate: "The Parliament sha.ll • • • 
have power to make laws for the peace, order and good govern
ment of the Commonwealth with respect to . . . taxation; 
but so as not to discriminate between States 01' parts of States." 
Now, there is certainly nothing on the face of this Act which 

(1) 92 U.s., ~6. 
(2)-1 B.C. (IrviDI), 101; 

(3) 3 A.,.,. Cu., 10lI0. . 
(f) 20'; U.S., 483. 
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makes any such discrimination. There is '¥lot one rate of Excise 
/01' Queensland and another for West Australia . . N01' is there 
one set of conditions of e:zemption for Tasmania and another 
for Victoria. Each manufacturer is to be treated on his own 
merits; and all the foul' bases for exemption are applicable to all 
manufacturers, wherever they are found in Australia. It is not 
prescribed in the Constitution that taxation must be uni£orm
uniform in any of its numerous senses. Every manufacturer is 
exempted from duty if his goods are manufactured under wage 
conditions which (a) are declared fair and reasonable by both 
Houses of Parliament, or (b) are in accordance with an industrial 
award under the (}ommonwealth Conciliation and Arbitration 
Act 1904, or (c) are in accordance with an industrial agreement 
filed under that Act; or (d) are declared to be fair and reason
able by the President of the Arbitration Court (or his deputy). 
These alternative means for getting exemption are open to all 
?nanufacturers everywhere. It is true that there may have been 
an industrial award extended by common rule over a definite 
area of New South Wales or Victoria, and that this award prob
ably could not be used by manufacturers in Western Australia. 
But Parliament does not discriminate between States when it 
applies the same rule to all the States .. even if some of the means 
of exemption are not for the time being in fact applicable in all 
the States. Parliament may not disC?'iminate between States; 
but the facts ?nay, and often ??tust: Colonial Sugar Refining Co. 
v. Irving (1). In that case the Commonwealth Excise Tariff 
1902 allowed an exemption in the ca...,e of goods on which Customs 
or Excise duty had been paid under State legislation before the 
imposition of the Commonwealth duties. In Queensland there 
had been no State Excise duty; and it was urged, on behalf of a 
sugar company manufacturing in Queensland, t.hat the Excise 
Tariff discriminated against Queensland ma.nufacturers by making 
them pay Excise duties while manufacturers in other States 
were exempted. But the argument was overruled. Lord Davey, 
in delivering the judgment of the Judicial Committee, said (2):
"The rule laid down by the Act is a general one, applicable to all 
the States alike, and the fact that it operates unequally in .the 

(I) (19(6) A.C., 360. (2) (1906) A.C., 360, at p. 367. 
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H. C. 01' A. several States arises not from anything done by the Parliament, 
~ but from the inequality of the duties imposed by the States 

THB KING themselves." 
fl. 

BAB.GBR. 
"But," it is urged, " this Act authorizes discrimination." I am 

inclined to think, with my brother Isaacs, that it does not in 
'rHB COM. th' d' . . t' bet States ~ft if MONWBALTH any case au onze Iscnmma Ion" ween or pairlA 0 

MOKAY. States" in the sense of the Constitution. The meaning of " parts 
of States" is shown in sec. 99 (and sec Pen'1/..8Yl1)ania v. 

H1uinaJ. 
Wheeling & Belmont Bridge Co. (1». But assume that it 
does authorize discrimination in the sense of leaving the con
ditions as to wages to several delegates without any express 
direction that there must be no discrimination between States; 
that fact does not make the Act invalid. Discrimination be
tween States &c. is not a nece88ary result of the Act. Even 
granting-what is by no means established-that clauses (a) 
(b) (c) and (d) of the proviso make such discrimination pos
sible, it has not taken place; and even if it had, it might be 
a ground for attacking any discriminating order or award 
or exemption, but not for treating the Act as void. When a 
power is created which, by its terms, allows a thing to be done 
either in a lawful or in an unlawful way, the power is not 
unlawful; but the exercise of the power will be valid or invalid 
according as it follows the lawful or the unlawful course: GTiffith 
v. Pownall (2); Slark v. Dalcyns (3). No one contends that 
Parliament may, by delegation, confer power to discriminate. 
The point is, the Cowrt is not to assume that the unlawful course 
will be talcen; and if -it should be taken, the Act i8 not thereby 
rendered invalid. This principle was fully recognized in the 
two Canadian cases which were actually cited to us to prove the 
opposite. The Dominion Parliament, in pursuance of its powers, 
incorporated a company to carryon business in Canada or else
where. The company confined its operations to Quebec, and the 
power to incorporate companies for business in Quebec belonged 
to the Quebec legislature. Yet it was held ·that the fact of the 
company so confining its operations did not affect its incorpora
tion: Colonial Building and Investment A8sociation v. Attorney
General of Quebec (4); Toronto Oorporation v. BeU Telephone 

(1) 18 How., 421, at p. 435. (3) L.R. 10 Cb., 35. 
(2) 13 Bim., 363. (4) 9 App. Cu., 157. 
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Co. of Canada (1). Moreover, it is quite possible that there will 
be no industrial award, no industrial agreement, no resolution of 
both Houses applicable to these manufacturers; and, for aught 
that appears on this demurrer, the President will apply the same 
rigid standard to·all the manufacturers in all the States. It is 
even possible for any industrial award, and any industrial agree
ment, and any resolution of Parliament, and the President to adopt 
precisely the same standard. How, then, can it be said that Par
liament, by this Act, makes any discrimination directly or by 
delegation between States or parts of States? The truth is that 
all the four authorities will have to deal with each manufacturer 
on his merits, according to all the conditions of life and of busi
ness in which he moves; and locality would be merely one of the 
facts influencing the conditions. It may be that in the back 
blocks food and freights are dearer than on the coast; but rent 
and other expenses may be cheaper. Locality must affect con
ditions of life; but the discrimination is not based on locnUty. 
This is obvious as to the President; but it is true also as to 
awards which may be made a common rule as to certain districts 
by reason of similarity of conditions within the district. The 
same basis-similarity of conditions-would have to be applied 
in the making of an industrial agreement, or in the passing of a 
resolution by Parliament. Even if (to take an extreme case, 
not alleged) exemption were allowed to A. B. and C. in South 
Australia, and refused to D. E. and F. in New South Wales, all six 
paying the same rate of wages, there would be no discrimination 
"between States or parts of States," but a lawful discrimination 
between persons on the basis of the totality of their conditions. 
As the case of the Oolonial Sugar Refi:rling 00. v. Irving 
(2) shows, it would not be a discrimination "between States 
or parts of States" if a graduated income tax were passed, 
and if it happened that the incomes in Western Australia were 
larger than in the other States. Finally, inasmuch as the same 
taxation, and the same rate of taxation, are applied to all those 
manufacturers who, in whatever State they reside, cannot bring 
themselves within anyone of the same alternative conditions of 
exemption, I am of opinion that this Act creates no discrimina
tion " between States or parts of States." 

(1) (\905) A.C., 52. (2) (1906) A.C., 360. 
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I have not felt any difficulty with regard to sec. 55 of the Con
stitution. It is the corollary of sees. 53 and 54. The Senate has 
not the same powers over appropriation bills or over tJl.xation bills 
as over other bills (sec. 53); therefore, by sec. 54 it is prescribed 
that ordinary appropriation bills must desl only with ordinary 
appropriations; and by sec. 55 it is prescribed that taxation bills 
shall deal only with the imposition of taxation. Iu my opinion, 
this Act deals only with the imposition of taxation; it taxes, and 
it defines tlie persons to be exempted from the tax. This is all it 
does. There is no "provision therein dealing with any other 
matter." There is no obligation laid on anyone to do anything 
except to pay the tax. 

No arguments have been addressed to us with regard to the 
severability of the proviso in this Act from the part imposing 
duties. I should not like, however, to be regarded as assenting 
to the defendants' view. The test, according to American cases, 
seems to be, is it clear that Parliament would not have imposed 
the duties even if it knew that it had not power to enact the 
proviso? If we are at liberty to conjecture from what one sees 
in newspapers, one might be disposed to say No to this question. 
But if we are confined, on this demurrer, to an examination of 
the Act within its four corners, I can find at present no ground 
for saying No. According to Stevenson v. Colgan (1); in passing 
upon the constitutionality of a Statute, the Court must confine 
itself to a consideration of those matters which appear upon the 
face of the law, and those facts of which it can take judicial 
notice. If we are to look outside the Act at all, there is, on the 
other hand, very strong ground for thinking that the import 
duties on agricultural implements would not have been imposed 
by the Oustom8 Tariff of the same date if this Excise Tariff had 
not been enacted. But, if the Exci8e Tariff be treated as void, 
the manufactllrers get the benefit of the protective duty without 
fulfilling the conditions on which it was granted to them-,a 
result certainly not intended by Parliament. The point will 
have to be reconsidered some time. A condition annexed to a 
gift may be invalid (e.g., on ground of public policy), and yet the 
gift be good and effectual, at all events, if it be a condition sub-

(1) 25 Am. St. Rep., 230. 
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sequent: In re Bea1·d (1). The same principles are applied to 
the exercise of powers. But I do not like to pronounce defi
nitively on a question which has not been argued, and which 
will make no difference in the actual decision of this case. 

My opinion is that the Exciae Tariff 1906 (No. 16) is not uncon
stitutional, and that the demurrers ought to be overruled. I 
should express this opinion without doubt or hesitation, if I 
were dealing with this case as a single Judge; and nothing but 
the fact that three of my learned colleagues hold a. contrary 
opinion can moderate my confidence. Even in the case of 
doubt, however, it is my duty to bear in mind the wOI·ds of 
Marshall C.J., in DartmO'lLth College v. Woodwa1·d (2):-"that 
in no doubtful case would it (the Court) pronounce a legisla
tive act to be contrary to the Constitution;" and also the 
words of the same eminent Judge in Gibbons v. Ogden (3):

" Powerful and ingenious minds, taking, as postulates, that the 
powers expressly granted to the government of the Union are to 
be contracted, by construction, into the narrowest possible com
pass, and that the original powers of the States are retained, if 
any possible construction will retain them, may, by a course of 
well digested, but refined and metaphysical reasoning, founded 
on these premises, explain away the Constitution of our country, 
and leave it a magnificent structure indeed, to look at, but totally 
unfit for use. They may so entangle and perplex the under
standing, as to obscure principles which were before thought 
quite plain, and induce deubts where, if the mind were to 
pursue its own course, none would be perceived. In such a case, 
it is peculiarly neces8&l'y to recur to safe and fundamental 
principles." 

J'U<lgment /01· the defendants in both cases, 
with costs. 

Solicitor, for the plaintiff, C. Powers, Commonwealth Crown 
Solicitor. 

Solicitors, for the defendants, De'rham &: Derham; M. Cohen. 

B. L 
(1) (19(8) 1 Ch., 38;J. (2) • Wheat., 518, at p. 625. 

(3) 9 Whea.t., I, at p. 222. 

135 

H. C. OJ' A. 
1908. 

THE KING 
17. 

BARGER. 

'fBE COM
MONWBALTH 

17. 

MoKAY. 

HlgginaJ. 




