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HIS HONOUR:

Introduction 

1 The plaintiff is a Leading Senior Constable of Police attached to the Victoria

Police Legal  Services Department.   On 21 September 2022 the plaintiff was

charged with a breach of discipline under s 127(1) of the Victoria Police Act 2013

(‘the  Act’).   The  plaintiff  was  charged with  a  breach of  discipline  within  the

meaning  of  s  125(1)(c)  of  the  Act  for  failing to  comply  with  the vaccination

requirements  of  the  Victoria  Police  Manual  –  COVID-19  vaccination

requirements (‘VPM’) by failing to receive any dose of a COVID-19 vaccine by 16

August 2022 (‘the Charge’).  On 9 December 2022 a Disciplinary Inquiry Officer

(‘DIO’) appointed by the Chief Commissioner of Police found the Charge proven

and determined that the plaintiff should be reprimanded (‘the determination’).

The plaintiff seeks an order in the nature of certiorari pursuant to Order 56 of

the  Supreme  Court  (General  Civil  Procedure)  Rules 2015 to  quash  the

determination.  I have concluded that the determination should be quashed.

The plaintiff’s failure to receive a dose of COVID-19 vaccine by 16 August 2022

did  not  constitute  a  breach  of  the  VPM.   Further,  the  plaintiff  was  denied

procedural fairness by reason of two matters.  First, the Charge did not provide

adequate notice of the case the plaintiff was required to meet.  Second, the DIO

failed to disclose to the plaintiff issues which were critical to his decision to find

the Charge proven.  

Statutory Framework 

2 Section 60(1) of the Act provides that from time to time the Chief Commissioner

may issue,  amend and revoke instructions for  the general  administration of

Victoria Police and for the effective conduct of the operation of the police. 

3 Section 61 provides that all members of Victoria Police personnel must comply

with the Chief Commissioner’s instructions.  

4 Section 125(1)(c) provides that a police officer commits a breach of discipline if

he or she fails to comply with the Chief Commissioner’s instruction. 
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5 Section 126(1) provides that if the Chief Commissioner reasonably believes that

a  police  officer  may  have  committed  a  breach  of  discipline,  the  Chief

Commissioner may begin an investigation of the matter. 

6 Section 127(1) provides that if after conducting a preliminary investigation, the

person  authorised  to  conduct  an  inquiry  reasonably  believes  that  a  police

officer has committed a breach of discipline,  the person may charge the officer

with the commission of that breach of discipline.  

7 Section 129 provides that the Chief Commissioner or a person authorised by the

Chief Commissioner to conduct an inquiry must inquire into and determine a

charge. 

8 Section 130(1) provides that the Chief Commissioner may authorise any police

officer  or  any  person  employed  under  the  Public  Administration  Act  2004  to

inquire into and determine a charge. 

9 Section 131(1) provides that a police officer who is charged with a breach of

discipline may appear at the inquiry into the charge or may be represented by a

person other than a legal practitioner.  

10 Section 131(3) provides:

11 (3) At an inquiry— 

12 (a) subject to this section, the procedure of the inquiry is at the

discretion of the person conducting it; and

13 (b) the proceedings must be conducted with as little formality and

technicality as the requirements of this Act and the proper consideration

of the matter permit; and 

14 (c) the person conducting the inquiry is not bound by the rules of

evidence but may inform himself or herself in any way he or she sees fit;

and 
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15 (d)  the person conducting the inquiry is  bound by the rules  of

natural justice.

16 Section 132(1) provides:

17 (1)  If,  after  considering  all  the  submissions  made  at  an  inquiry,  the

person  conducting  the  inquiry  finds  that  the  charge  has  been  proved,  the

person  conducting  the  inquiry  may  make  one  or  more  of  the  following

determinations— 

18 (a) to reprimand the police officer or protective services officer; 

19 (b) to adjourn the hearing of the inquiry into the charge— 

20 (i) on the condition that the officer be of good behaviour

for a period not exceeding 12 months; and 

21 (ii) on any other conditions specified in the determination

in accordance with section 132A; 

22 (c) to impose a fine not exceeding an amount that is 40 times the

value of a penalty unit fixed by the Treasurer under section 5(3) of the

Monetary Units Act 2004; 

23 (d) to impose a period, not exceeding 2 years, during which the

officer will not be eligible for promotion or transfer; 

24 (e) to reduce the officer's rank or seniority; 

25 (f) to reduce the officer's remuneration; 

26 (g) to transfer the officer to other duties; 

27 (h) to dismiss the officer.1

28 If the person conducting the inquiry makes a determination to reprimand the

police officer,  there  is  no right  of  review of  the determination to the Police

Registration and Services Board (‘PRS Board’).2

1 (Emphasis original).
2 Part 8 of the Victoria Police Act 2013. 
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Background

29 The plaintiff is a Leading Senior Constable of Police attached to the Victoria

Police Legal Services Department.  He has worked exclusively as a lawyer for the

Victoria Police since 2013.   Since 2017 he has worked as  a specialist  lawyer

assigned to the Office of the Chief Examiner.  

30 In  2015  the  plaintiff  was  diagnosed  with  Graves’  disease,  an  autoimmune

condition affecting the thyroid.   He received treatment for a period of three

years from 2015 to 2018.3  He had a severe reoccurrence of Graves’ disease in

mid-2021 for which he is receiving ongoing treatment.4

31 On 8 October 2021 the Chief Commissioner of the Victoria Police issued a Chief

Commissioner’s Instruction pursuant to s 60 of the Act: CCI04/2021 Mandatory

COVID-19  vaccination  for  Victoria  Police  employees.   CCI04/2021  took  effect

from 8 October 2021 and continued until 12 July 2022.  CCI04/2021 required all

employees, unless they had an approved medical exemption, to receive a first

dose  of  a  COVID-19  vaccine  by  15  October  2021  and a  second dose  by  26

November 2021.  All employees were required to provide information requested

by Victoria Police on receiving each dose of a vaccine.

32 The  plaintiff  obtained  a  medical  exemption  from  the  requirement  to  be

vaccinated on 5 October 2021 and again on 12 November 2021.  The medical

exemption expired on 4 December 2021.   On 5 December 2021 the plaintiff

commenced a lengthy period of annual and long service leave which expired on

18 July 2022.  

33 On  12  July  2022  the  Chief  Commissioner  issued  the  VPM  which  replaced

CCI04/2021.  On 15 July 2022 the plaintiff wrote to Mr Matthew Haslem, the

Managing Principal Lawyer at the Office of the Chief Examiner.  The plaintiff

contended  that  he  was  not  subject  to  any  requirement  to  provide  his

vaccination status to the Victoria Police, or that he be vaccinated in order to

3 Affidavit of the plaintiff sworn 1 February 2023 at [7].
4 Ibid at [8].
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perform  his  duties.   He  also  contended  that,  ‘it  would  be  unreasonable  to

prevent  me from  returning  to  work  under  the  current  Victoria  Police  policy

which is derived from the Workplace Order’.5

34 On 18 July 2022 Mr Haslem replied to the plaintiff’s letter.  Mr Haslem’s reply

included the following:

The  VPM–COVID-19  vaccination  requirements  (Vaccination  Policy)
requires all Victoria Police employees and workplace participants to be
fully vaccinated against COVID-19 (including a booster dose), in order to
limit  the  spread  of  COVID-19  within  the  population.   The  Vaccination
Policy is Attached.

You have been identified on [sic] being on a period of leave and may not
be aware of the requirement contained in the Vaccination Police [sic].  It
is important to familiarise yourself with the Vaccination Policy prior to
your return to the workplace.

Upon receipt of this letter please contact me immediately and provide
evidentiary documentation of your COVID-19 vaccination status.

Should  you  have  a  medical  exception  from  receiving  any  COVID-19
vaccination, evidentiary documentation is also required to be provided to
management.

Failure to comply with the Vaccination Policy may result in an employee
being  subject  to  disciplinary  action  and/or  an  assessment  as  to  their
capability to meet the inherent requirements of their role.6

35 On  20  July  2022  the  plaintiff  replied  by  e-mail  to  Mr  Haslem’s  letter.   He

contended that Mr Haslem had not addressed the matters raised in his letter of

15 July 2022.  He stated that he was available to work from home from 18 July

2022.7  The plaintiff did not receive any response to this email.  On 15 August

2022 Mr Haslem forwarded a document to the plaintiff which contained four

questions relating to the plaintiff’s COVID-19 vaccination status.8

5 Letter from the plaintiff to Mr Haslem, 15 July 2022,  Exhibit  MG-14 to the Affidavit  of  Mark
Graham Galliott sworn 9 October 2023.

6 Letter from Mr Haslem to the plaintiff,  18 July 2022,  Exhibit  MG-15 to the affidavit  of Mark
Graham Galliott sworn 9 October 2023.

7 Letter from the plaintiff to Mr Haslem, 18 July 2022,  Exhibit  MG-17 to the affidavit  of Mark
Graham Galliott sworn 9 October 2023.

8 Email from Mr Haslem to the plaintiff, 15 August 2022, , Exhibit MG-18 to the affidavit of Mark
Graham Galliott sworn 9 October 2023.
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36 On 16 August 2022 the plaintiff provided Mr Haslem with a written response to

the four questions.9  In that response he confirmed that he had not received a

COVID-19 vaccination.  He stated that he had a valid reason for not having done

so.  

37 On  21  September  2022  Tess  Walsh,  an  Assistant  Commissioner  of  Victoria

Police, charged the plaintiff with a breach of discipline under s 127(1) of the

Act.10  The plaintiff was charged with a breach of discipline within the meaning

of s 125(1)(c) for failing to comply with the vaccination requirements of the VPM.

A copy of  the Charge is  annexed to this judgment marked ‘A’.   The relevant

section of the Charge is as follows:

Charge 1 – Breach Chief Commissioner’s Instructions

1.1 Between  5  October  2021  and  4  December  2021  you  were  an
exempted person from receiving a COVID-19 vaccine as you had a
medical exemption.

1.2 Between 5 December 2021 and 16 July 2022 you took long-term
leave,  being  a  combination  of  personal,  recreational  and  long
service leave, which expended all leave that was available to you.

1.3 On 15 August  2022,  your  manager,  Managing Principal  Lawyer,
Matthew HASLEM (HASLEM) corresponded with you in relation to
your compliance with CCI04/21,  CCI02/2022 and the VPM.  You
were asked about your vaccination status and intentions.  On 16
August 2022, you informed HASLEM that:

1.3.1 you had not received any COVID-19 vaccination;

1.3.2 vaccination had “little to no effect on (virus) transmission”;

1.3.3 you believed that you did “not fall within the definition of
specified worker”;

1.3.4 “Victoria Police has no legislative authority to mandate any
vaccination”.

1.4 Your responses articulated at paragraphs 1.3 reveal that you, in
circumstances where you were not an accepted [sic] person:

9 Letter from the plaintiff to Mr Haslem, 16 August 2022, Exhibit MG-19 to the affidavit of Mark
Graham Galliott sworn 9 October 2023.

10 Discipline Charge, 21 September 2022, Exhibit MG-21 to the affidavit of Mark Graham Galliott
sworn 9 October 2023.

SC:JR 6 JUDGMENT
Shearer v Chief Commissioner of Police (Victoria)



1.4.1 had not  received any dose of  a  COVID-19 vaccine by  16
August 2022;

1.4.2 were not intending to become vaccinated with a COVID-19
vaccine.

1.5 You are required to update Victoria Police with your vaccination
status.

1.6 You are  considered under-vaccinated as  you have not  updated
Victoria Police with your vaccination status.

Conclusion

1.7 I  reasonably  believe  that  your  conduct  as  particularised  above
amounts to a failure to comply with Victoria Police Manual COVID-
19 vaccination requirements pursuant to s 125(1)(c) of the VPA, in
that you failed to:

1.7.1 receive any dose of a COVID-19 vaccine by 16 August 2022;

1.7.2 inform Victoria Police of your vaccination status.11

38 The Charge was heard on 9 December 2022 by Commander Mark Galliott, a DIO

appointed by the Chief Commissioner pursuant to s 130(1)(a) of the Act.  The

DIO struck out the charge that the plaintiff committed a breach of discipline by

failing to inform Victoria Police of his vaccination status.  He upheld the charge

of a breach of discipline by reason of the plaintiff’s failure to receive any dose of

a COVID-19 vaccine by 16 August 2022.12  The DIO determined that the plaintiff

should be reprimanded pursuant to s  132(1)(a)  of  the Act  for  the breach of

discipline.13

39 A transcript of the hearing on 9 December 2022 is in evidence.14  Shortly after

the commencement of the hearing it became apparent that the DIO had not

received a copy of a written submission filed by the plaintiff. The hearing was

adjourned  at  10:23am  to  provide  the  DIO  with  an  opportunity  to  read  the

submission.  The hearing resumed at 11:33am.  The DIO noted and rejected the

11 Ibid.
12 Notice of Determination by Commander Mark Galliott, 9 December 2022, Exhibit MG-27 to the

affidavit of Mark Graham Galliott sworn 9 October 2023.
13 Ibid.
14 Hearing transcript,  9  December 2022,  Exhibit  SPS-1  to  the affidavit  of  the plaintiff  sworn 1

February 2023 at 216-236. 
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plaintiff’s submission that the Charge had not been properly particularised.15

The  DIO  then  asked  the  plaintiff’s  representative  from  the  Victoria  Police

Association  whether  the  plaintiff  wished  to  make  any  further  submissions.

Upon being informed that there were no further submissions the DIO stated

that he would strike out clause 1.7.2 of the Charge, but that the Charge was

otherwise proven.  Immediately thereafter the DIO delivered oral reasons for

his decision.  The DIO also delivered written reasons for the decision dated 9

December  2022.   The  reasons  for  decision  are  annexed  to  this  judgment

marked ‘B’.  

40 After  setting  out  an  extract  from  the  Vaccination  Chief  Commissioner’s

Instruction issued 8 October 2021, the reasons for decisions state:

41 Without repeating the balance of the CCI, for the purposes of this matter,

the most pertinent aspects of the CCI can be summarised as follows. 

42 Instruction to be vaccinated against COVID-19 

43 Unless they have an approved medical exemption, all Victoria Police 

employees must: 

 receive a first dose of a COVID-19 vaccine by 15 October 2021; and

 receive a second dose of a COVID-19 vaccine by 26 November 2021; 

and 

 provide information requested by Victoria Police on receiving each 

relevant dose of a COVID-19 vaccine. 

44 Where an employee is on long-term leave, such as long service 

leave, parental leave, personal leave or recreation leave, returning on or 

after 26 November 2021 they must: 

• have received two doses of a COVID-19 vaccine prior to their return to

work; and 

• provide information requested by Victoria Police on receiving both 
15 Exhibit SPS-1 to the plaintiff’s affidavit sworn 1 February 2023 at p 225 L 26. 
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doses of a COVID-19 vaccine. 

45 Requirement to record vaccination status 

46 All employees must record their receipt of each dose of a COVID-19 

vaccine or medical exemption within the designated tab of HR Assist, within the 

following timeframes: 

 First dose by 25 October 2021 

 Second dose by 26 November 2021 

47 In the circumstances where an employee has a medical exemption from 

COVID-19 vaccination it must be recorded within the designated tab of HR Assist

by 25 October 2021.

48 Victoria Police employees attending Victoria Police facilities 

49 All employees who have not recorded their vaccination status within HR 

Assist as of 26 November 2021 will be considered unvaccinated. Further, as of 

that date, any employees who are not vaccinated or in possession of an 

approved medical exception from vaccination must not be permitted to enter 

any Victoria Police facilities.

50 Failure to comply 

51 Where an employee fails to comply with the instruction, they may be 

subject to disciplinary action as described in VPM Complaints and discipline 

and / or an assessment of their capability to meet their inherent requirements 

of their role and consequently, these actions may lead to termination of 

employment if failure to comply with the instruction is maintained.

52 In summary, absent the application of a relevant exception such as a 

medical exemption, the CCls placed a mandatory obligation on the Police Officer

to have been fully vaccinated (boosted) by 12 March 2022. 

53 The Victoria police Manual COVID vaccination replaced the CCI and 

required all employees to be vaccinated by 12 July 2022 unless exempted. The 
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Victoria Police Manual by extension of the Victoria Police Act is an instruction 

issued by the Chief Commissioner.

54 At the hearing, Leading Senior Constable Shearer was asked if the charge

was admitted. 

55 Leading Senior Constable Shearer stated the charge was not admitted. 

56 Leading Senior Constable Shearer was then given an opportunity to 

explain why they did not comply with the key vaccination requirements of the 

CCI and a 33 page submission has been provided. 

57 After a consideration of the evidence on the discipline brief, the evidence 

and submissions made by Leading Senior Constable Shearer, I am satisfied 

Leading Senior Constable Shearer failed to comply with the CCI because by 5 

December 2021 and in responses provided to Leading Senior Constable 

Shearer's manager on 16 August 2022 there was no medical exemption from 

COVID-19 vaccination and Leading Senior Constable Shearer had not been fully 

vaccinated.

58 Consequently, I am satisfied the charge is proven.16

59 By a further amended originating motion dated 13 March 2024 the plaintiff

seeks  orders  in  the  nature  of  certiorari  to  quash  the  decision  made  on  9

December 2022 finding the plaintiff’s Charge of failing to comply with the VPM

proven and reprimanding him.

60 The further amended originating motion contains six grounds:

(a)  The  defendant,  in  making  the  decision,  did  so  unlawfully  as  the
plaintiff was not required to, nor had been directed to, attend at a police
premises in order to perform employment duties. Such a requirement or
direction was a necessary condition without which the defendant had no
power to make the determination finding the plaintiff guilty. 

(b) The defendant, in making the determination, did so without evidence
of any actual breach or contravention of any policy being committed by

16 Written reasons for decision, 9 December 2022, Exhibit MG-28 to the Affidavit of Mark Graham
Galliott sworn 9 October 2023 at 3-4 (citations omitted) (emphasis original). 
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the plaintiff. 

(c)  The  Defendant  erred  in  misinterpreting  the  Chief  Commissioner’s
instruction which was the subject of the disciplinary charge namely in
finding that it imposed an unqualified obligation on the Plaintiff to be
vaccinated. 

(d)  The  Defendant  erred  in  asking  itself  the  wrong  question  namely
whether  the  Plaintiff  was  vaccinated  and,  if  not,  whether  he  had  an
exemption, whereas the correct question was whether he was required
to  be  vaccinated  pursuant  to  the  applicable  Chief  Commissioner’s
instructions. 

(e) The Defendant failed to take into account a relevant consideration,
namely, whether the Plaintiff was and/or could continue to work from his
ordinary place of residence. 

(f)  If  the  Defendant  made a  finding that  the Plaintiff was required to
attend  a  workplace  other  than  his  ordinary  place  of  residence  (the
requirement)  (which  is  denied),  the  Defendant  failed  to  afford  the
Plaintiff procedural fairness because the finding was instrumental to the
Determination of the Charge and: 

[(i)]  no  such  requirement  was  alleged  or  particularised  against
him; and/or 

[(ii)]  the Decision was made on a basis  different  to  the Charge
(which alleged an unqualified obligation on all employees to be
vaccinated) and the manner in which the Charge was presented;
and/or 

[(iii)]  the  Plaintiff  was  not  placed  on  notice  about  the  matters
alleged  to  constitute  the  requirement  and  provided  with  no
opportunity  to address the evidence or  arguments upon which
the finding was based17

61 Grounds (a), (c) and (d) of the further amended originating motion put in issue

the proper construction of the VPM.  It is appropriate to address that issue on

the outset.

The VPM

62 The VPM was issued by the Chief Commissioner exercising power conferred by

s 60  of  the  Act  to  issue,  amend  and  revoke  instructions  for  the  general

administration of Victoria Police and for the effective and efficient conduct of

the operations of Victoria Police.  Section 125(1)(c) of the Act provides that a
17 Further amended originating motion dated 13 March 2023 at 2-3 (emphasis omitted). 
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police officer commits a breach of discipline if he or she fails to comply with the

Chief Commissioner’s Instructions.  Section 127(1) of the Act provides that if the

Chief  Commissioner  or  a  person  authorised  by  the  Chief  Commissioner

reasonably believes that a police officer has committed a breach of discipline,

the Chief Commissioner or the authorised person ‘may charge the officer with

the commission of that breach of discipline’.

63 The VPM is annexed to this judgment marked ‘C’.  Clause 1 of the VPM is as

follows:

1. Vaccination requirements

1.1 Vaccination requirements

Existing employees and other workplace participants

Subject to the exceptions below, only employees or other
workplace participants with up-to-date vaccination status
against COVID-19 and who provide vaccination evidence of
their vaccination status are permitted to work for Victoria
Police outside their ordinary place of residence.

Prospective employees or other workplace participants

When  recruiting  and/or  engaging,  the  advertising  and
engagement  documentation  should  clearly  state  that
engagement is subject to the person providing vaccination
evidence to Victoria Police that confirms their vaccination
status as up-to-date or as an excepted person. The person
must provide vaccination evidence of vaccination status as
part of the recruitment or on-boarding process.

1.2 Evidence of vaccination status

To ensure a safe workplace for all  employees,  workplace
participants  and  visitors,  all  employees  and  other
workplace participants who (or may need to) work outside
of their ordinary place of residence and attend a Victoria
Police workplace, or other workplace on behalf of Victoria
Police must comply with the following directions:

 Prior to attending a workplace other than their home,
all  employees and other  workplace participants  must
provide vaccination evidence of their vaccination status
to the satisfaction of Victoria Police, as follows:

– All  employees  must  record  their  vaccination
evidence  of  each  dose  of  an  approved  COVID-19
vaccine  confirming  their  vaccination  status,  or
acceptable certification, within the 'Record COVID-19
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Vaccination’ tab of HR Assist.

– All  other  workplace  participants  must  provide
vaccination  evidence  to  Victoria  Police  confirming
their vaccination status, or acceptable certification.

If  an  employee  or  other  workplace  participant  does  not
meet the above requirements, they will be treated as if they
are under-vaccinated.

All  employees  and  other  workplace  participants  must
provide this information as soon as reasonably practicable
after  the  commencement  of  this  policy  or  as  otherwise
instructed by Victoria Police.

For  employees,  information  pertaining  to  vaccination
status  will  be  recorded  in  HR  Assist  and  maintained  in
accordance  with  the  Health  Records  Act  2001 and  be
accessible to authorised persons only for the purposes of
implementing  and  ensuring  compliance  with  this  policy.
Employees  and  other  workplace  participants  are
encouraged  to  redact  healthcare  identifiers,  where
relevant, from their current COVID-19 digital certificate or
other document before providing vaccination evidence to
Victoria Police.

1.3 Exceptions

An  employee  or  other  workplace  participant  may  be
permitted to work outside their ordinary place of residence
for Victoria Police if  the employee is an excepted person
and has produced acceptable certification to Victoria Police
to substantiate that they are an excepted person. Prior to
granting such permission,  Victoria Police will  carry out  a
risk assessment and determine measures to ensure a safe
working environment.

An  employee  or  other  workplace  participant  whose
evidence  of  an  acceptable  certification  has  expired,
meaning  that  they  are  no  longer  considered  to  be  an
excepted  person,  will  be  subject  to  the  following
requirements:

 to obtain and maintain up-to-date vaccination status in
accordance  with  primary  course  and  booster  dose
timeframes as set out in current ATAGI guidelines

 to  provide  vaccination  evidence  confirming  their
vaccination status

 to only work outside of their ordinary place of residence
if they have an up-to-date vaccination status.

64 Clause  1.1  is  not  an  unqualified  requirement  for  all  existing  employees  of
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Victoria Police to receive a dose of COVID-19 vaccine.  The requirement for an

employee to have an up-to-date vaccination status entails a requirement to be

vaccinated.   However,  that  requirement  only  applies  to  employees  who  are

working outside of their ordinary place of residence.  Further, for the purpose of

the VPM, an employee’s place of residence is a workplace.  So much is clear

from the statement in Clause 1.2, ‘prior to attending a workplace other than

their home’.

65 Clause 1.1 did not impose an obligation upon the plaintiff to receive a dose of

COVID-19 vaccine prior to 16 August 2022.  Rather, clause 1.1 prohibited the

plaintiff  from  working  outside  his  ordinary  place  of  residence  without  first

having an up-to-date vaccination status and having provided evidence of this

status to Victoria Police.

66 Mr Garozzo, who appeared for the defendant, did not submit that clause 1.1

imposed an obligation upon the plaintiff to receive at least one dose of COVID-

19  vaccine  prior  to  16  August  2022.   Rather,  he  submitted  that  clause  1.2

imposed an obligation upon the plaintiff to have received a dose of COVID-19 by

16 August 2022.18  He submitted that it is axiomatic that clause 1.2 is a direction

not only  to  provide evidence of  vaccination status,  but  also a  direction that

employees be vaccinated prior to doing so.19  He submitted that it would be

absurd to read the direction in clause 1.2 as other than a direction requiring

employees also to have been vaccinated.20  

67 The defendant accepts that clause 1.2 does not impose an obligation upon an

employee to be vaccinated if Victoria Police has agreed that the employee can

work exclusively from their ordinary place of residence (‘working from home

exemption’).21  The defendant submits that if an employee has entered into a

flexible  workplace  agreement  under  the  enterprise  bargaining  agreement

18 Transcript of proceedings (‘T’) 13 March 2024 p 54 L 26–30.
19 Ibid p 57 L 21. 
20 Ibid p 56 L 5–12.
21 Ibid p 59 L 11-15, L 23-25, p 73 L 2-6, p 77 L 21-24.  
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pursuant to which the employee is  permitted to work exclusively  from their

place of residence, the employee would be exempt from what is otherwise a

mandatory requirement under clause 1.2 to be vaccinated.22  The defendant

submits that this exemption did not apply to the plaintiff because the defendant

had  not  agreed  that  the  plaintiff  could  work  exclusively  from  his  place  of

residence.  The defendant submits that the letter sent to the plaintiff by Mr

Haslem  on  18  July  2022  was  predicated  upon  the  plaintiff  returning  to  a

workplace other than his place of residence.23

68 The defendant correctly  submits that employees who have an agreement to

work exclusively from their ordinary place of residence are exempt from the

obligations created by the VPM.  The phrase ‘work outside their ordinary place

of residence’ appears in clauses 1.1, 1.2 and 1.3 of the VPM.  The directions in

clause 1.2 must be complied with ‘prior to attending a workplace other than

their home’.  All words in a statute must be given meaning and effect.24  To give

meaning  and  effect  to  the  phrases  ‘work  outside  their  ordinary  place  of

residence’ and ‘prior to attending a workplace other than their home’, clauses

1.1 and 1.2 should be read as containing an exemption in respect of employees

who  have  an  agreement  to  work  exclusively  from  their  ordinary  place  of

residence.  

69 The defendant does not submit that the plaintiff had received and understood a

lawful  direction  to  attend  at  a  workplace  other  than  his  place  of  residence

between 18 July 2022 and 16 August 2022.25  The defendant submits that unless

Victoria Police had agreed that the plaintiff could work exclusively from his place

of  residence,  he  was  subject  to  a  mandatory  requirement  to  be  vaccinated

irrespective of whether he had been directed to work at a workplace other than

his  place  of  residence.26  The  defendant  submits  that  the  obligation  to  be

22 Ibid p 71 L 9-16. 
23 Ibid p 64 L 16-17. 
24 Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 455 at [71]. 
25 T p 60 L 7-10.
26 Ibid p 72 L 29, p 73 L 6. 
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vaccinated under clause 1.2 applies equally to employees who work, or who

may need to work, outside of their ordinary place of residence.  The defendant

submits that the plaintiff could be directed by the Chief Commissioner to work

at a workplace other than his ordinary place of residence and was therefore

someone who may need to work at a workplace other than his ordinary place of

residence.27

70 It  is  common  ground  that  the  Court  should  apply  principles  of  statutory

interpretation  to  the  construction  of  the  VPM.   The  VPM  is  a  subordinate

instrument  made  pursuant  to  the  powers  conferred  upon  the  Chief

Commissioner by s 60 of the Act.  The principles relating to the interpretation of

legislation  are  applicable  to  the  interpretation  of  subordinate  instruments.28

The  interpretation  of  the  VPM  must  begin  with  a  consideration  of  the  text

itself.29  The provisions of the VPM must be construed in the context of the VPM

as a whole.30

Does clause 1.2 of the VPM constitute a direction that the plaintiff receive a
dose of COVID-19 vaccine? 

71 Clause  2  of  the  VPM  states  that  employees  who  do  not  comply  with  the

directions outlined in the policy may be subject to disciplinary action.  Clause 1.2

states that, prior to attending a workplace other than their home, an employee

must provide vaccination evidence of their vaccination status to the satisfaction

of Victoria Police, as follows:

 All  employees must record their  vaccination evidence of  each dose of an
approved  COVID-19  vaccine  confirming  their  vaccination  status,  or
acceptable certification, within the ‘Record COVID-19 Vaccination’ tab of HR
Assist.

 All  other  workplace  participants  must  provide  vaccination  evidence  to

27 Ibid p 60 L 25-27. 
28 Collector of Customs v AGFA-Gevaert Ltd (1996) 186 CLR 389 at 398.
29 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27 at 46 [47] per

Hayne, Heydon, Crennan and Kiefel JJ.
30 Cooper Brookes (Woolongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 at 304

per Gibbs CJ, 320 per Mason and Wilson JJ.
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Victoria Police confirming their vaccination status or acceptable certification.

72 The VPM defines ‘Vaccination evidence’ as follows:

Vaccination  evidence means  any  evidence  relating  to  a  person’s
vaccination status and includes:

(a) any information that is derived from a record of information that
was  made  under,  or  in  accordance  with  the  Australian
Immunisation Register Act 2015 (Cth); and

(b) the name or type of any dose of an approved COVID-19 Vaccine
received by the person; and

(c) the date on which the person received any dose of an approved
COVID-19 vaccine.

73 The VPM defines vaccination status as follows:

Vaccination status means one of the following:

(a) Up-to-date;

(b) Under-vaccinated;

(c) Excepted person.

74 The VPM defines ‘Under-vaccinated’, as follows:

Under-vaccinated is  the  vaccination  status  of  an  employee  whose
vaccination status is not up-to-date or they are an excepted person.

75 The VPM defines ‘Up-to-date’ as follows:

Up-to-date means, for the purposes of vaccination status, vaccination in
line with ATAGI guidance, as updated from time to time, including the
maintenance of vaccination status currency through booster doses.

Current ATAGI guidance as at 10 February 2022 confirm that up-to-date
means:

– For individuals aged 16 and over;

 having completed an appropriate primary course of a TGA approved or
recognised vaccine; and

 if  six  months has passed since the completion of  that  course,  having
received a booster dose.

– For individuals who have had prior COVID-19 (including asymptomatic SARS-
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CoV-2 infection):

 having completed an appropriate primary course of a TGA approved or
recognised vaccine; and

 if both six months have passed since the completion of that course and
four  months  have  passed  following  their  infection,  having  received  a
booster dose.

76 The direction in clause 1.2 for employees to provide ‘vaccination evidence of

their vaccination status’ can be contrasted with the provision in clause 1.1 in

respect of recruitment of prospective employees requiring evidence of  up-to-

date vaccination status:

Engagement is subject to the person providing vaccination evidence to
Victoria Police that confirms their vaccination status as up-to-date or as
an excepted person.

77 The direction in clause 1.2 for employees to provide ‘vaccination evidence of

their  vaccination  status’  would  be  complied  with  if  an  employee  provided

evidence that they had not been vaccinated.  Vaccination status includes the

status of being under-vaccinated.  Vaccination evidence  includes the name or

type of any dose of an approved COVID-19 vaccine received by a person.  The

inclusive nature of the definition of vaccination evidence allows an employee to

comply with clause 1.2 by providing evidence of the vaccination status of being

under-vaccinated.   The  inclusive  definition  of  ‘vaccination  evidence’  can  be

contrasted with the exclusive definition of ‘vaccination status’.  An employee will

comply with the direction in clause 1.2 if the employee provides evidence of

being under-vaccinated.  The plaintiff provided such evidence in an email to Mr

Haslem on 16 August 2022.31  Contrary to the defendant’s submissions, clause

1.2 does not, in addition to directing employees to provide vaccination evidence

of vaccination status, constitute a direction for an employee to be vaccinated.  

78 The defendant contends that clause 1.3 supports a construction of clause 1.2 as

constituting a direction for employees to receive a dose of COVID-19 vaccine:

31 Email from the plaintiff to Mr Haslem, 16 August 2022, Exhibit MG-19 to the affidavit of Mark
Graham Galliott sworn 9 October 2023. 
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An  employee  or  other  workplace  participant  whose  evidence  of  an
acceptable  certification has  expired,  meaning that  they are  no longer
considered to be an excepted person,  will  be subject to the following
requirements:

 to  obtain  and  maintain  up-to-date  vaccination  status  in  accordance  with
primary course and booster dose timeframes as set out in current ATAGI
guidelines

 to provide vaccination evidence confirming their vaccination status

 to only work outside their ordinary place of residence if they have an up-to-
date vaccination status.

79 Clause 1.3 does not mandate a conclusion that clause 1.2 is a direction for all

employees to receive a dose of COVID-19 vaccine.  First,  clause 1.3 sets out

‘requirements’ as opposed to ‘directions’.  Clause 2 of the VPM states that an

employee who does not comply with ‘the directions outlined in this policy’ may

be subject  to  disciplinary  action.   Non-compliance  with  the requirements  in

clause 1.3 does not render an employee liable to disciplinary action.  Second,

clause  1.3  does  not  prescribe  a  timeframe  within  which  an  employee  is  to

obtain  up-to-date  vaccination  status.   Third,  in  contrast  to  clause  1.2  the

requirements in clause 1.3 are not couched in mandatory terms.  Fourth, the

final stipulation in clause 1.3 that an employee is ‘to only work outside of their

ordinary  place  of  residence  if  they  have  an  up-to-date  vaccination  status’,

expressly contemplates an under-vaccinated employee continuing to work for

Victoria Police from their ordinary place of residence.

80 The VPM is a subordinate instrument made pursuant to powers conferred upon

the Chief Commissioner by s 60 of the Act.  The headings in the VPM form part

of the VPM.32  It is legitimate to take headings into account for the purposes of

interpretation to the extent that the provisions in question are ambiguous.33  To

the  extent  that  there  is  ambiguity  as  to  whether  clause  1.2  constitutes  a

direction for all police officers (save for those with a medical exemption or an

agreement to work exclusively  from their  ordinary place of  residence)  to  be

32 Interpretation of Legislation Act 1984 s 36(2A).
33 State of Victoria v Intralot Australia Pty Ltd [2015] VSCA 358 at [60].
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vaccinated, the headings in clause 1.1 and 1.2 are of  assistance in resolving

such  ambiguity.   The  heading  to  clause  1.1,  ‘Vaccination  Requirements’,

supports  a  finding that  clause 1.1 prescribes the circumstances in  which an

employee must have up-to-date vaccination status, which necessarily entails the

employee being vaccinated.  Those circumstances are where the employee is

working outside their ordinary place of residence.  The heading to clause 1.2,

‘Evidence of  Vaccination  Status’  supports  a  finding that  clause 1.2  does  not

constitute a direction for an employee to receive a dose of COVID-19 vaccine.

Rather, clause 1.2 is a direction that, prior to attending a workplace other than

their  ordinary  place  of  residence,  an  employee  must  provide  vaccination

evidence of their vaccination status.

81 If, contrary to the findings set out above, clause 1.2 does constitute a direction

which required the plaintiff to be vaccinated, clause 1.2 does not stipulate a

date by which employees are to be vaccinated.  The DIO stated in his decision,

‘the Victoria [P]olice Manual COVID vaccination replaced the CCI and required all

employees to be vaccinated by 12 July 2022 unless exempted’.34  This statement

is not supported by the text of the VPM.  The VPM does not prescribe a date by

which employees are to be vaccinated.  This is significant because the plaintiff

was charged with a breach of discipline by reason of a failure to receive any

dose of COVID-19 by 16 August 2022.  The text of the VPM does not support a

finding that the plaintiff was required to be fully vaccinated within five weeks of

the VPM commencing operation on 12 July 2022.  Notwithstanding this the DIO

concluded that the Charge was proven because the plaintiff had not been fully

vaccinated by 16 August 2022. 

82 The plaintiff’s  failure to receive a dose of COVID-19 vaccine between 12 July

2022 and 16 August 2022 did not constitute a breach of clause 1.2.  Clause 1.2

does not constitute a direction that an employee must be vaccinated.  In light of

this  conclusion it  is  unnecessary  to address the defendant’s  contention that

34 Written reasons for decision, 9 December 2022, Exhibit MG-28 to the Affidavit of Mark Graham
Galliott sworn 9 October 2023 at 4 (citations omitted) (emphasis original). 
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clause 1.2 applies to the plaintiff because he is an employee who may need to

work  outside  his  ordinary  place  of  residence.   Irrespective  of  whether  the

plaintiff was such an employee, he did not breach clause 1.2 by reason of not

having  received  a  dose  of  COVID-19  vaccine  prior  to  16  August  2022.

Consequently, the DIO did not have power under s 132(1)(a) of the Act to find

the Charge proven and reprimand the plaintiff. 

Is the determination invalid by reason of a denial of procedural fairness? 

83 The plaintiff submits that if clause 1.2 of the VPM does constitute a direction

which  required  the  plaintiff  to  be  vaccinated  by  16  August  2022,  the  DIO’s

decision  to  reprimand  the  plaintiff  should  nevertheless  be  quashed  on  the

ground of  denial  of  procedural  fairness.   First,  the plaintiff submits that the

Charge failed to give him sufficient notice of the case which he was required to

meet.  Second, he submits that during the hearing on 9 December 2022 the DIO

failed to bring to his attention the critical issues on which the decision to uphold

the Charge would turn, thereby depriving him of an appropriate opportunity to

deal with those issues. 

84 The  statutory  framework  within  which  a  decision  maker  exercises  statutory

power is of critical importance when addressing the content of an obligation to

accord procedural fairness.  The content of a requirement to accord procedural

fairness will depend on the facts and circumstances of the particular case.35

85 The  following  provisions  of  the  Act  are  important  for  the  purpose  of

determining the content to be given to the requirement under s 131(3)(d) for a

DIO to  accord  procedural  fairness.   Section  128(1)(a)  and  (b)  provide  that  a

charge  must  be  in  writing and contain  particulars  of  the  alleged breach of

discipline.   Section  129(1)  provides  that  a  person  authorised  by  the  Chief

Commissioner  to  conduct  an  inquiry  ‘must  inquire  into  and  determine  the

35 SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs & Anor (2006) 228 CLR
152 at 160 [26] (‘SZBEL’);  Kioa v West (1985) 159 CLR 550 at 585 per Mason J;  Russell v Duke of
Norfolk [1949] 1All ER 109 at 108 per Tucker LJ; Applicant Veal of 2002 v Minister for Immigration
and Multicultural and Indigenous Affairs & Anor (2005) 225 CLR 88 at 93 [10]. 

SC:JR 21 JUDGMENT
Shearer v Chief Commissioner of Police (Victoria)



charge’.   The  procedure  of  the  inquiry  is  at  the  discretion  of  the  person

conducting it:  s  131(1)(a).   The proceeding must  be  conducted with as  little

formality as the requirements of the Act and the proper consideration of the

matter permit: s 131(3)(b).  The person conducting the inquiry is not bound by

the rules  of  evidence but may inform themselves in any way they see fit:  s

131(3)(c). 

86 The person conducting an inquiry ‘must inquire into and determine’ the charge.

The duty imposed upon an inquiry officer is not a duty to review a decision,

such as  the duty  imposed on the Refugee Review Tribunal  by  s  414 of  the

Migration Act 1958 (Cth) to review an administrative decision.36 

87 In Minister for Immigration and Citizenship v SZIAI,37 the High Court addressed the

distinction between adversarial and inquisitorial proceedings:

88 It  has  been  said  in  this  Court  on  more  than  one  occasion  that

proceedings before the Tribunal are inquisitorial, rather than adversarial in their

general character.  There is no joinder of issues as understood between parties

to adversarial litigation.  The word "inquisitorial" has been used to indicate that

the Tribunal, which can exercise all the powers and discretions of the primary

decision-maker,  is  not  itself  a  contradictor  to  the  cause of  the applicant  for

review. Nor does the primary decision-maker appear before the Tribunal as a

contradictor.   The  relevant  ordinary  meaning  of  "inquisitorial"  is  "having  or

exercising the function of an inquisitor", that is to say "one whose official duty it

is to inquire, examine or investigate". As applied to the Tribunal "inquisitorial"

does not carry that full ordinary meaning. It merely delimits the nature of the

Tribunal's functions. They are to be found in the provisions of the Migration Act.

The core function, in the words of s 414 of the Act, is to "review the decision"

which is the subject of a valid application made to the Tribunal under s 412 of

the Act.38 

36 Minister for Immigration and Citizenship v SZIAI (2009) 83 ALJR 1123. 
37 Ibid.  
38 Ibid at [18] (citations omitted). 
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89 Unlike the Refugee Review Tribunal an inquiry officer appointed under s 130(1)

(b)  of  the  Act  has  a  duty  to  inquire  rather  than review.   It  follows that  the

ordinary meaning of ‘inquisitorial’ is apt to describe the nature of an inquiry into

an alleged breach of discipline.  Nevertheless, it is clear from the express terms

of s 131(3)(d) that the DIO was subject to an obligation to accord the plaintiff

procedural fairness.  

90 In  Maund v Racing Victoria Ltd39 the Court of Appeal addressed the degree of

specificity required in allegations in the context of a disciplinary proceeding:

It is an important aspect of the rules of natural justice that a respondent
to disciplinary proceedings be given sufficient notice of the case that he
or she is required to meet.  It is not, however, necessary that the notice of
the proceeding be expressed with the specificity of an indictment in a
criminal  case or pleadings in a civil  case.   It  is  sufficient  if  the notice
adequately indicates to the recipient the nature of the matter alleged, so
that he or she may have a fair  opportunity to meet or contradict  the
allegations contained in the charge.40

91 An  allegation  that  a  police  officer  has  failed  to  comply  with  a  Chief

Commissioner’s Instruction is a very serious matter.  If the charge is upheld the

potential sanctions under s 132(1) range from a reprimand to dismissal.  The

seriousness of  an allegation is  a matter which informs the adequacy of  the

specificity of an allegation of a breach of discipline.41  Further, the inquisitorial

nature of an inquiry under s 131 informs the adequacy of the specificity of an

alleged breach of discipline.  The absence of a contradictor reinforces the need

for a charge to be sufficiently particularised to allow the officer to prepare and

mount a defence.  

92 Clause 1.7.1 of the Charge states:

I reasonably believe that your conduct as particularised above amounts
with  [sic]  a  failure  to  comply  with  Victoria  Police  Manual  COVID-19
vaccination requirements pursuant to s 125(1)(c) of the VPA, in that you
failed to:

39 [2016] VSCA 132.
40 Ibid at [44].
41 Kah v Racing Victoria Ltd [2021] VSC 753 at [41].
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receive any dose of a COVID-19 vaccine by 16 August 2022. 

93 The Charge did not adequately indicate to the plaintiff the nature of the alleged

breach of the VPM because it did not allege that the breach was based on non-

compliance  with  directions  in  clause  1.2.   The  plaintiff  did  not  have  a  fair

opportunity to meet the allegation in clause 1.7.1 because the Charge did not

disclose the basis of the alleged breach.  At no time prior to the hearing of the

plaintiff’s application for judicial review on 13 March 2024 did the defendant

contend  that  the  basis  of  the  plaintiff's  alleged  breach  of  the  vaccination

requirements of the VPM was his failure to comply with clause 1.2 of the VPM.

Further, the Charge did not allege:

(i) That the plaintiff was subject to the directions in clause 1.2 because he

was  an  employee  who ‘may  need  to’  work  outside  his  ordinary

place of residence; and 

(ii) That the plaintiff was obliged to be vaccinated irrespective of whether

he had received a direction to work outside of his ordinary place of

residence.

94 The  plaintiff  also  submits  that  the  obligation  to  accord  procedural  fairness

required the DIO to disclose any issue which was critical  to  the decision to

uphold the Charge.  In support of this proposition the plaintiff relies upon the

following  passage  from  the  judgment  of  the  Court  of  Appeal  in  Chief

Commissioner of Police v IHF (‘IHF’):42

[113]  Ordinarily, procedural fairness does not require a decision-maker
to disclose their provisional views or proposed conclusions. Nor is there a
general obligation for a decision-maker to disclose their mental process,
in the sense of providing a ‘running commentary’ that gives the applicant
‘forewarning of all possible reasons for failure’. To the contrary, adopting
such  a  course  ‘would  be  likely  to  run  a  serious  risk  of  conveying  an
impression of prejudgment’. However, in some cases procedural fairness
may  require  that  a  decision-maker  disclose,  for  instance,  a  particular
path of reasoning that the parties could not reasonably have anticipated;
or forewarn of a proposed conclusion that is likely to take the parties by

42 [2021] VSCA 147 (citations omitted).
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surprise. Similarly,  procedural  fairness  may  require  disclosure  that  a
decision-maker proposes to reject an issue that the parties had agreed
on, or if the decision-maker changes their view on an argument that they
had  earlier  indicated  would  be  accepted  or  rejected. Ultimately,  the
question is whether procedural fairness — assessed by reference to the
particular statutory scheme — requires disclosure in order for the person
affected by a decision to have the opportunity to be heard. 

[114]  The principles were set out by the Full Federal Court in Australian
Capital Territory Revenue v Alphaone Pty Ltd: 

Where the exercise of a statutory power attracts the requirement
for  procedural  fairness,  a  person  likely  to  be  affected  by  the
decision  is  entitled  to  put  information  and  submissions  to  the
decision maker in support of an outcome that supports his or her
interests. That entitlement extends to the right to rebut or qualify
by further information, and comment by way of submission, upon
adverse  material  from  other  sources  which  is  put  before  the
decision maker. It also extends to require the decision maker to
identify to the person affected any issue critical to the decision
which is not apparent from its nature or the terms of the statute
under which it is made. The decision maker is required to advise
of any adverse conclusion which has been arrived at which would
not obviously be open on the known material.  Subject to these
qualifications however, a decision maker is not obliged to expose
his  or  her  mental  processes  or  provisional  views  to  comment
before making the decision in question. 

[115]  As  this  passage  suggests,  the  opportunity  to  be  heard  would
ordinarily require a party affected by a decision to have the opportunity
to ascertain and address the issues relevant for determination (that is,
issues that are ‘in the ring’).43 

95 Immediately following the passage set out above the Court of Appeal stated:

[116] This was the issue before the High Court in SZBEL.  In that case, the
Refugee Review Tribunal had affirmed a decision by the delegate of the
Minister,  to  refuse the applicant a protection visa.   While  the Tribunal
affirmed the delegate’s decision, it  did so on a different basis,  finding
that aspects of the applicant’s evidence, which had not been doubted by
the delegate, were ‘implausible’.  The High Court held that the Tribunal
had denied the applicant natural justice, because it had not indicated to
the applicant that  the ‘issues arising in relation to the decision under
review’ (the focus of the review under the relevant statutory provision)
were not those that the delegate had considered determinative against
the applicant.  As a result, the applicant did not have the opportunity to
address or lead further evidence on the ‘live issues’ before the Tribunal

43 Ibid (citations omitted). 
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on review.44

96 The defendant submits that the judgment in  IHF concerned a decision of the

PRS Board which was the result of an adversarial process as distinct from an

inquisitorial  hearing  under  s  131  of  the  Act.45  I  accept  this  submission.

However,  proceedings before the PRS Board are  subject  to  provisions which

correspond with provisions governing an inquiry conducted by a DIO.  The PRS

Board is bound by the rules of natural justice: s 155.  It may regulate its own

procedures: s 156(3).  It is not bound by the rules of evidence and may inform

itself on any matter as it sees it: s 159(1).  The right of an affected person to

have  the  opportunity  to  ascertain  and  address  issues  that  are  ‘in  the  ring’

applies equally to an inquiry conducted under s 131 of the Act and a hearing

before the PRS Board. 

97 The defendant submits that as the inquiry conducted on 9 December 2022 was

in the nature of an inquisitorial hearing, the obligation to accord procedural

fairness did not require the DIO to disclose potential adverse findings to the

plaintiff.   In  support  of  this  submission  the  defendant  cited  the  following

passage  from  the  judgment  of  Gummow  and  Hayne  JJ  in  Abebe  v  The

Commonwealth of Australia.46

The proceedings before the Tribunal are inquisitorial and the Tribunal is
not in the position of a contradictor.  It is for the applicant to advance
whatever evidence or argument she wishes to advance in support of her
contention  that  she  has  a  well-founded  fear  of  persecution  for  a
Convention reason.  The Tribunal must then decide whether that claim is
made out.47

98 In Abebe, the plaintiff challenged a decision of the Refugee Review Tribunal on

the ground of denial of procedural fairness.  The denial of procedural fairness

was said to arise from the failure of the Tribunal member to put to the plaintiff

any suggestion that her account of having been detained and raped whilst in

44 Ibid (citations omitted). 
45 Defendant’s further written submissions, 27 March 2024 at [12] and [13].
46 (1999) 197 CLR 510.
47 Ibid at 576–577 [187].
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Ethiopia was untrue.  In a passage from their judgment immediately following

that which is set out above, Gummow and Hayne JJ stated:

In this case the applicant knew that her claims about her detention and
rape might not be accepted.  The primary decision maker, the delegate of
the Minister, said in the reasons for her decision that ‘…I do not find the
applicant  to  be  a  reliable  witness,  and  have  grave  doubts  about  her
credibility,  as in South Africa and at the Airport,  the applicant did not
mention that she had been raped or imprisoned in Ethiopia’.  After that,
there could be no doubt that her story of detention and rape while in
detention  might  not  be  accepted.   And  indeed  her  provision  to  the
Tribunal  of  a  statutory  declaration dealing with  inconsistencies  in  her
accounts can be explained only on the basis that she and her advisors
were alive to the difficulties in having what was said was the true account
of events accepted by the Tribunal.48

99 The judgment of Gummow and Hayne JJ in Abebe is authority for the proposition

that a person conducting an inquisitorial hearing is not subject to the rule in

Browne v Dunn.49  Hence, there was no obligation upon the Tribunal Member to

put to the applicant that her account of being detained and raped was untrue.

Abebe is not authority for the proposition that because the DIO was conducting

a  hearing  of  an  inquisitorial  nature  he  was  not  subject  to  an  obligation  to

disclose to the plaintiff issues which were critical to his decision which were not

apparent from the terms of the Charge.  

100 In  Minister  for  Immigration  and  Multicultural  Affairs,  Re;  Ex  parte  Applicant

S154/200250 the High Court stated:  

[57]  Accordingly,  the  rule  in  Browne  v  Dunn has  no  application  to
proceedings in the Tribunal. Those proceedings are not adversarial, but
inquisitorial; the Tribunal is not in the position of a contradictor of the
case being advanced by the applicant. The Tribunal Member conducting
the inquiry is not an adversarial cross-examiner, but an inquisitor obliged
to be fair. The Tribunal Member has no "client", and has no "case" to put
against the applicant. Cross-examiners must not only comply with Browne
v Dunn by putting their client's cases to the witnesses; if they want to be
as sure as possible of success, they have to damage the testimony of the
witnesses  by  means  which  are  sometimes  confrontational  and
aggressive,  namely  means  of  a  kind  which  an  inquisitorial  Tribunal

48 Ibid at 577 [188].
49 (1893) 6 R 67. 
50 (2003) 77 ALJR 1909. 
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Member could not employ without running a risk of bias being inferred.
Here, on the other hand, it was for the prosecutrix to advance whatever
evidence or argument she wished to advance, and for the Tribunal to
decide whether  her  claim had been made out;  it  was not  part  of  the
function  of  the  Tribunal  to  seek  to  damage  the  credibility  of  the
prosecutrix's  story  in  the  manner  a  cross-examiner  might  seek  to
damage the credibility of a witness being cross-examined in adversarial
litigation.51

101 Although the rule in Browne v Dunn does not apply to inquisitorial proceedings,

the person conducting an inquisitorial  hearing is  required to disclose issues

which are determinative of the decision.  In SZBEL v Minister for Immigration and

Multicultural  and  Indigenous  Affairs  &  Anor  (‘SZBEL’) the  High  Court  upheld  a

challenge to a decision of the Refugee Review Tribunal on the ground of denial

of procedural fairness in circumstances where the applicant did not have the

opportunity to address or lead further evidence on ‘determinative issues arising

in  relation  to  the  decision  under  review’.52  The  Court  also  addressed  the

distinction between those matters which should be raised with an applicant in

inquisitorial proceedings and those which it is not necessary to raise:

…It is not necessary (and often would be inappropriate) for the Tribunal
to put to an applicant, in so many words, that he or she is lying, that he
or she may not be accepted as a witness of truth, or that he or she may
be thought to be embellishing the account that is given of certain events.
The proceedings are not adversarial and the Tribunal is not and is not to
adopt  the  position  of,  a  contradictor.   But  where,  as  here,  there  are
specific aspects of an applicant’s account that the Tribunal considers may
be important to the decision and may be open to doubt, the Tribunal
must  at  least  ask  the  applicant  to  expand  upon  those  aspect  of  the
account  and  ask  the  applicant  to  explain  why the account  should  be
accepted.53

102 The written submissions filed by the plaintiff prior to the disciplinary hearing on

9 December 2022 contend that the VPM did not impose any obligation upon

him to receive a dose of COVID-19 vaccine so long as he continued to work from

his place of residence.  The plaintiff’s written submissions contend that, absent

51 (citations omitted); see also Sullivan v Civil Aviation Safey Authority (2014) 226 FCR 555 at 592 [145]
per Flick and Perry JJ. 

52 Ibid at [44]. 
53 SZBEL (2006) 228 CLR 152 at 165-166 [47] (emphasis original). 

SC:JR 28 JUDGMENT
Shearer v Chief Commissioner of Police (Victoria)



a direction that he perform duties from a workplace other than his ordinary

place of residence, there was no basis for him to be charged with a breach of

the VPM:

It is clearly stated throughout the VPM that the policy is entirely limited
to employees ‘attending a workplace’  and does not apply to employees
who are not required to work outside their ‘ordinary place or residence’.  I
have not ever attended a Victoria Police workplace in contravention of
the VPM.  I have not been directed to perform my duties from a Victoria
Police  workplace  (particularly  after  seeking  consultation  with  Victoria
Police,  as  per  the  emails  below)  and  my management  has  raised  no
issues with my ability to work from home.  This is consistent with other
specialist lawyers performing the same role and still currently working
from home.  It is also consistent with Victoria Police providing me with
the office equipment and supplies to facilitate me working from home
until the day I was served with the charge.54

…

It  is  evident  that  the  VPM  does  not  prescribe  any  direction  or
requirement that I must receive a COVID-19 vaccine by 16 August 2022
(as  charged).   It  does  not  require  me  to  undertake  any  course  of
vaccination or provide an up-to-date vaccination status unless I attended
a work premises outside my ordinary place or residence.55

…

I have worked almost exclusively from home over the past two years and
given  my  unique  role  and  responsibilities,  there  was,  and  still  is,  no
impediment to me continuing to do so...56

…It is an essential element of the Charge that I am required to return to
work at  a Victoria Police workplace/premises.  I  was never directed to
attend any police premises and I  was entitled to rely  on my previous
work practices as what would occur going forward in the absence of any
evidence to the contrary.57

103 The DIO’s decision to find the Charge proven necessarily entails a rejection of

the plaintiff’s contention that absent a direction to return to a workplace other

than  his  residence  the  Charge  could  not  be  proven.   The  rejection  of  this

contention  was  determinative  of  the  finding  that  the  Charge  was  proven.

54 Plaintiff’s submissions, 8 November 2022, Exhibit MG-22 to the affidavit of Mark Graham Galliott
sworn 9 October 2023 at [34].

55 Ibid at [45].
56 Ibid at [48].
57 Ibid at [49].
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Unlike  Abebe,  the present proceeding does not involve a failure to disclose a

potential adverse finding of fact.  Rather, as in SZBEL the non-disclosure denied

the plaintiff an opportunity to address determinative issues, namely, whether

clause 1.2 was the source of the obligation to be vaccinated and whether it

required  the  plaintiff  to  be  vaccinated  irrespective  of  whether  he  had  been

given a direction to attend a Victoria Police workplace other than his residence.

It was not apparent from the terms of the Charge that the Chief Commissioner

alleged that clause 1.2 was the source of the obligation to be vaccinated and

that the plaintiff was in breach of clause 1.2 of the VPM by reason of being a

person who may need to  attend a  Victoria  Police  workplace  other  than his

home.  Nothing was said during the course of the hearing on 9 December 2022

which disclosed these critical issues to the plaintiff. 

104 The  ‘ordinary  incidents’  of  natural  justice/procedural  fairness  ‘include  the

absence of the actuality or appearance of disqualifying bias and the according

of  an appropriate  opportunity  to  be heard’.58  The purpose of  according an

appropriate opportunity to be heard is to bring an affected party’s attention to

the critical issues or factors on which a decision is likely to turn and give an

opportunity  to  that  party  to  deal  with  them.59  The  plaintiff  was  denied  an

appropriate opportunity to be heard because the DIO did not provide him with

an opportunity to address the proposition that clause 1.2 was the source of the

obligation to be vaccinated and that he was in breach of clause 1.2 irrespective

of  whether  he  had  been  directed  to  attend  at  a  Victoria  Police  workplace

because he was a person who may need to attend a workplace other than his

home.

58 Isbeser v Knox City Council (2015) 255 CLR 135 at 154 [55]; Kioa v West (1985) 159 CLR 550 at 584–
85, 628–69;  Applicant Veal of 2002 v Minister for Immigration and Multicultural  and Indigenous
Affairs (2005) 225 CLR 88 at 95–96 [15]–[17]; SZBEL v Minister for Immigration and Multicultural and
Indigenous Affairs (2006) 228 CLR 152 at 162 [32].

59 Kioa v West (1985) 159 CLR 550 at 587;  Commissioner for Australian Capital Territory Revenue v
Alphaone Pty Ltd (1994) 49 FCR 576 at 591-592, cited with approval in Re Minister for Immigration
and Multicultural  and Indigenous  Affairs;  Ex  parte  Palme (2003)  216 CLR 212 at  219 [22]  per
Gleeson CJ, Gummow and Haydon JJ.
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Materiality 

105 It  is  necessary to address the question of  whether the failure to accord the

plaintiff procedural fairness was material, thereby resulting in the invalidity of

the  determination.   In  LPDT  v  Minister  for  Immigration,  Citizenship,  Migrant

Services and Multicultural Affairs & Anor60 the High Court addressed what must be

shown to demonstrate that an error meets the threshold of materiality:

The question in these cases is whether the decision that was in fact made
could, not   would,  ‘realistically’  have been different had there been no
error.  ‘Realistic’ is used to distinguish the assessment of the possibility of
a  different  outcome  from  one  where  the  possibility  is  fanciful  or
improbable.   Though  the  applicant  must  satisfy  the  court  that  the
threshold  of  materiality  is  met  in  order  to  establish  that  the  error  is
jurisdictional, meeting that threshold is not demanding or onerous.  

What must be shown to demonstrate that an established error meets the
threshold of materiality will depend upon the error. In some cases it will
be sufficient to show that there has been an error and that the outcome
is  consistent  with the error having affected the decision.   Where the
error is a denial of procedural fairness arising from a failure to put
the applicant on notice of a fact or issue, the court may be readily be
able to infer that, if  fairly put on notice of that fact or issue, the
applicant  might  have  addressed it  by  way  of  further  evidence  or
submissions, and that the decision maker would have approached
the applicant’s further evidence or submissions with an open mind.
In those cases, it is ‘no easy task’ for the court to be satisfied that
the loss of such an opportunity did not deprive the person of the
possibility of a successful outcome.  Importantly, a court called upon
to determine whether the threshold has been met must be careful
not to assume the function of the decision maker: the point at which
the line between judicial review and merits of review is crossed may
not  always  be  clear,  but  the  line  must  be  maintained.   This  case
affords an example.61

106 The plaintiff has established that he was denied procedural fairness by reason

of  the  inadequacy  of  the  Charge  and  the  non-disclosure  by  the  DIO  of

determinative issues.  Both breaches of procedural fairness are material.  If the

plaintiff  had  been  accorded  procedural  fairness  he  would  have  had  an

opportunity to address the issue of whether between 12 July and 16 August

2022 he was subject to clause 1.2 because he was an employee who may need

60 [2024] HCA 12, 10 April 2024.
61 Ibid at [14]–[15] (citations omitted) (emphasis added).
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to work at a workplace other than his ordinary place of residence.  

107 Whether, during the period 12 July to 16 August 2022, there was a need for the

plaintiff to work at a workplace other than his ordinary place of residence is a

question of  fact,  which is  not necessarily  resolved simply by pointing to the

power of the Chief Commissioner to direct a sworn police officer to work at a

particular workplace.  Between 12 July and 16 August 2022 the plaintiff did not

have  current  Operational  Safety  and  Tactics  Training  (‘OSTT’)  and  therefore

could not undertake operational duties requiring the use of OSTT equipment.62

It is not necessary to express a concluded view as to whether between 12 July

and 16 August 2022 the plaintiff was a person who may have needed to work at

a workplace other  than his  ordinary place of  residence.   For  the plaintiff to

satisfy the threshold of materiality it is sufficient to conclude as follows.  First,

that had the plaintiff been given an opportunity to do so, he could have made

submissions and led evidence resisting the proposition that, during the period

12 July and 16 August 2022, he was a person who may have needed to work at a

workplace other than his ordinary place of residence.  Second, that there was ‘a

possibility, not fanciful or improbable’, that the decision to uphold the Charge

‘could have been different’63 if the plaintiff had been afforded an opportunity to

have made submissions and lead evidence addressing this issue.  The plaintiff

has established that the denial of procedural fairness meets the threshold of

materiality with the consequence that the DIO’s determination was invalid.

Conclusion 

108 The plaintiff’s failure to receive any dose of COVID-19 vaccine by 16 August 2022

did not constitute a breach of the VPM.  Consequently, the DIO did not have

power to reprimand the plaintiff for a breach of discipline.  Further, the plaintiff

was denied procedural fairness.  First, the Charge did not provide the plaintiff

with adequate notice of the alleged breach of the VPM.  Second, the DIO failed

to disclose to the plaintiff issues which were critical to the decision to find the

62 Plaintiff’s supplementary affidavit, 7 September 2023 at [21]-[22]. 
63 Ibid at [36].
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Charge proven.  In light of these findings it is unnecessary to address the other

grounds  upon  which  the  plaintiff  challenges  the  DIO’s  decision  to  find  the

Charge proven and to reprimand him.  

109 The Court shall order that the decision of the defendant made 9 December 2022

finding  the  Charge  of  failing  to  comply  with  the  Chief  Commissioner’s

instructions proven and reprimanding him pursuant to s 132(1)(a) of the Victoria

Police Act 2013 be quashed.  I shall provide the parties with an opportunity to

make submissions as to the cost of the proceeding.  My provisional view is that

the defendant should pay plaintiff’s costs on a standard basis, to be taxed in

default of agreement.    
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	1 The plaintiff is a Leading Senior Constable of Police attached to the Victoria Police Legal Services Department. On 21 September 2022 the plaintiff was charged with a breach of discipline under s 127(1) of the Victoria Police Act 2013 (‘the Act’). The plaintiff was charged with a breach of discipline within the meaning of s 125(1)(c) of the Act for failing to comply with the vaccination requirements of the Victoria Police Manual – COVID-19 vaccination requirements (‘VPM’) by failing to receive any dose of a COVID-19 vaccine by 16 August 2022 (‘the Charge’). On 9 December 2022 a Disciplinary Inquiry Officer (‘DIO’) appointed by the Chief Commissioner of Police found the Charge proven and determined that the plaintiff should be reprimanded (‘the determination’). The plaintiff seeks an order in the nature of certiorari pursuant to Order 56 of the Supreme Court (General Civil Procedure) Rules 2015 to quash the determination. I have concluded that the determination should be quashed. The plaintiff’s failure to receive a dose of COVID-19 vaccine by 16 August 2022 did not constitute a breach of the VPM. Further, the plaintiff was denied procedural fairness by reason of two matters. First, the Charge did not provide adequate notice of the case the plaintiff was required to meet. Second, the DIO failed to disclose to the plaintiff issues which were critical to his decision to find the Charge proven.
	2 Section 60(1) of the Act provides that from time to time the Chief Commissioner may issue, amend and revoke instructions for the general administration of Victoria Police and for the effective conduct of the operation of the police.
	3 Section 61 provides that all members of Victoria Police personnel must comply with the Chief Commissioner’s instructions.
	4 Section 125(1)(c) provides that a police officer commits a breach of discipline if he or she fails to comply with the Chief Commissioner’s instruction.
	5 Section 126(1) provides that if the Chief Commissioner reasonably believes that a police officer may have committed a breach of discipline, the Chief Commissioner may begin an investigation of the matter.
	6 Section 127(1) provides that if after conducting a preliminary investigation, the person authorised to conduct an inquiry reasonably believes that a police officer has committed a breach of discipline, the person may charge the officer with the commission of that breach of discipline.
	7 Section 129 provides that the Chief Commissioner or a person authorised by the Chief Commissioner to conduct an inquiry must inquire into and determine a charge.
	8 Section 130(1) provides that the Chief Commissioner may authorise any police officer or any person employed under the Public Administration Act 2004 to inquire into and determine a charge.
	9 Section 131(1) provides that a police officer who is charged with a breach of discipline may appear at the inquiry into the charge or may be represented by a person other than a legal practitioner.
	10 Section 131(3) provides:
	11 (3) At an inquiry—
	12 (a) subject to this section, the procedure of the inquiry is at the discretion of the person conducting it; and
	13 (b) the proceedings must be conducted with as little formality and technicality as the requirements of this Act and the proper consideration of the matter permit; and
	14 (c) the person conducting the inquiry is not bound by the rules of evidence but may inform himself or herself in any way he or she sees fit; and
	15 (d) the person conducting the inquiry is bound by the rules of natural justice.
	16 Section 132(1) provides:
	17 (1) If, after considering all the submissions made at an inquiry, the person conducting the inquiry finds that the charge has been proved, the person conducting the inquiry may make one or more of the following determinations—
	18 (a) to reprimand the police officer or protective services officer;
	19 (b) to adjourn the hearing of the inquiry into the charge—
	20 (i) on the condition that the officer be of good behaviour for a period not exceeding 12 months; and
	21 (ii) on any other conditions specified in the determination in accordance with section 132A;
	22 (c) to impose a fine not exceeding an amount that is 40 times the value of a penalty unit fixed by the Treasurer under section 5(3) of the Monetary Units Act 2004;
	23 (d) to impose a period, not exceeding 2 years, during which the officer will not be eligible for promotion or transfer;
	24 (e) to reduce the officer's rank or seniority;
	25 (f) to reduce the officer's remuneration;
	26 (g) to transfer the officer to other duties;
	27 (h) to dismiss the officer.
	28 If the person conducting the inquiry makes a determination to reprimand the police officer, there is no right of review of the determination to the Police Registration and Services Board (‘PRS Board’).
	29 The plaintiff is a Leading Senior Constable of Police attached to the Victoria Police Legal Services Department. He has worked exclusively as a lawyer for the Victoria Police since 2013. Since 2017 he has worked as a specialist lawyer assigned to the Office of the Chief Examiner.
	30 In 2015 the plaintiff was diagnosed with Graves’ disease, an autoimmune condition affecting the thyroid. He received treatment for a period of three years from 2015 to 2018. He had a severe reoccurrence of Graves’ disease in mid-2021 for which he is receiving ongoing treatment.
	31 On 8 October 2021 the Chief Commissioner of the Victoria Police issued a Chief Commissioner’s Instruction pursuant to s 60 of the Act: CCI04/2021 Mandatory COVID-19 vaccination for Victoria Police employees. CCI04/2021 took effect from 8 October 2021 and continued until 12 July 2022. CCI04/2021 required all employees, unless they had an approved medical exemption, to receive a first dose of a COVID-19 vaccine by 15 October 2021 and a second dose by 26 November 2021. All employees were required to provide information requested by Victoria Police on receiving each dose of a vaccine.
	32 The plaintiff obtained a medical exemption from the requirement to be vaccinated on 5 October 2021 and again on 12 November 2021. The medical exemption expired on 4 December 2021. On 5 December 2021 the plaintiff commenced a lengthy period of annual and long service leave which expired on 18 July 2022.
	33 On 12 July 2022 the Chief Commissioner issued the VPM which replaced CCI04/2021. On 15 July 2022 the plaintiff wrote to Mr Matthew Haslem, the Managing Principal Lawyer at the Office of the Chief Examiner. The plaintiff contended that he was not subject to any requirement to provide his vaccination status to the Victoria Police, or that he be vaccinated in order to perform his duties. He also contended that, ‘it would be unreasonable to prevent me from returning to work under the current Victoria Police policy which is derived from the Workplace Order’.
	34 On 18 July 2022 Mr Haslem replied to the plaintiff’s letter. Mr Haslem’s reply included the following:
	35 On 20 July 2022 the plaintiff replied by e-mail to Mr Haslem’s letter. He contended that Mr Haslem had not addressed the matters raised in his letter of 15 July 2022. He stated that he was available to work from home from 18 July 2022. The plaintiff did not receive any response to this email. On 15 August 2022 Mr Haslem forwarded a document to the plaintiff which contained four questions relating to the plaintiff’s COVID-19 vaccination status.
	36 On 16 August 2022 the plaintiff provided Mr Haslem with a written response to the four questions. In that response he confirmed that he had not received a COVID-19 vaccination. He stated that he had a valid reason for not having done so.
	37 On 21 September 2022 Tess Walsh, an Assistant Commissioner of Victoria Police, charged the plaintiff with a breach of discipline under s 127(1) of the Act. The plaintiff was charged with a breach of discipline within the meaning of s 125(1)(c) for failing to comply with the vaccination requirements of the VPM. A copy of the Charge is annexed to this judgment marked ‘A’. The relevant section of the Charge is as follows:
	38 The Charge was heard on 9 December 2022 by Commander Mark Galliott, a DIO appointed by the Chief Commissioner pursuant to s 130(1)(a) of the Act. The DIO struck out the charge that the plaintiff committed a breach of discipline by failing to inform Victoria Police of his vaccination status. He upheld the charge of a breach of discipline by reason of the plaintiff’s failure to receive any dose of a COVID-19 vaccine by 16 August 2022. The DIO determined that the plaintiff should be reprimanded pursuant to s 132(1)(a) of the Act for the breach of discipline.
	39 A transcript of the hearing on 9 December 2022 is in evidence. Shortly after the commencement of the hearing it became apparent that the DIO had not received a copy of a written submission filed by the plaintiff. The hearing was adjourned at 10:23am to provide the DIO with an opportunity to read the submission. The hearing resumed at 11:33am. The DIO noted and rejected the plaintiff’s submission that the Charge had not been properly particularised. The DIO then asked the plaintiff’s representative from the Victoria Police Association whether the plaintiff wished to make any further submissions. Upon being informed that there were no further submissions the DIO stated that he would strike out clause 1.7.2 of the Charge, but that the Charge was otherwise proven. Immediately thereafter the DIO delivered oral reasons for his decision. The DIO also delivered written reasons for the decision dated 9 December 2022. The reasons for decision are annexed to this judgment marked ‘B’.
	40 After setting out an extract from the Vaccination Chief Commissioner’s Instruction issued 8 October 2021, the reasons for decisions state:
	41 Without repeating the balance of the CCI, for the purposes of this matter, the most pertinent aspects of the CCI can be summarised as follows.
	42 Instruction to be vaccinated against COVID-19
	43 Unless they have an approved medical exemption, all Victoria Police employees must:
	receive a first dose of a COVID-19 vaccine by 15 October 2021; and
	receive a second dose of a COVID-19 vaccine by 26 November 2021; and
	provide information requested by Victoria Police on receiving each relevant dose of a COVID-19 vaccine.
	44 Where an employee is on long-term leave, such as long service leave, parental leave, personal leave or recreation leave, returning on or after 26 November 2021 they must:
	have received two doses of a COVID-19 vaccine prior to their return to work; and
	provide information requested by Victoria Police on receiving both doses of a COVID-19 vaccine.
	45 Requirement to record vaccination status
	46 All employees must record their receipt of each dose of a COVID-19 vaccine or medical exemption within the designated tab of HR Assist, within the following timeframes:
	First dose by 25 October 2021
	Second dose by 26 November 2021
	47 In the circumstances where an employee has a medical exemption from COVID-19 vaccination it must be recorded within the designated tab of HR Assist by 25 October 2021.
	48 Victoria Police employees attending Victoria Police facilities
	49 All employees who have not recorded their vaccination status within HR Assist as of 26 November 2021 will be considered unvaccinated. Further, as of that date, any employees who are not vaccinated or in possession of an approved medical exception from vaccination must not be permitted to enter any Victoria Police facilities.
	50 Failure to comply
	51 Where an employee fails to comply with the instruction, they may be subject to disciplinary action as described in VPM Complaints and discipline and / or an assessment of their capability to meet their inherent requirements of their role and consequently, these actions may lead to termination of employment if failure to comply with the instruction is maintained.
	52 In summary, absent the application of a relevant exception such as a medical exemption, the CCls placed a mandatory obligation on the Police Officer to have been fully vaccinated (boosted) by 12 March 2022.
	53 The Victoria police Manual COVID vaccination replaced the CCI and required all employees to be vaccinated by 12 July 2022 unless exempted. The Victoria Police Manual by extension of the Victoria Police Act is an instruction issued by the Chief Commissioner.
	54 At the hearing, Leading Senior Constable Shearer was asked if the charge was admitted.
	55 Leading Senior Constable Shearer stated the charge was not admitted.
	56 Leading Senior Constable Shearer was then given an opportunity to explain why they did not comply with the key vaccination requirements of the CCI and a 33 page submission has been provided.
	57 After a consideration of the evidence on the discipline brief, the evidence and submissions made by Leading Senior Constable Shearer, I am satisfied Leading Senior Constable Shearer failed to comply with the CCI because by 5 December 2021 and in responses provided to Leading Senior Constable Shearer's manager on 16 August 2022 there was no medical exemption from COVID-19 vaccination and Leading Senior Constable Shearer had not been fully vaccinated.
	58 Consequently, I am satisfied the charge is proven.
	59 By a further amended originating motion dated 13 March 2024 the plaintiff seeks orders in the nature of certiorari to quash the decision made on 9 December 2022 finding the plaintiff’s Charge of failing to comply with the VPM proven and reprimanding him.
	60 The further amended originating motion contains six grounds:
	61 Grounds (a), (c) and (d) of the further amended originating motion put in issue the proper construction of the VPM. It is appropriate to address that issue on the outset.
	62 The VPM was issued by the Chief Commissioner exercising power conferred by s 60 of the Act to issue, amend and revoke instructions for the general administration of Victoria Police and for the effective and efficient conduct of the operations of Victoria Police. Section 125(1)(c) of the Act provides that a police officer commits a breach of discipline if he or she fails to comply with the Chief Commissioner’s Instructions. Section 127(1) of the Act provides that if the Chief Commissioner or a person authorised by the Chief Commissioner reasonably believes that a police officer has committed a breach of discipline, the Chief Commissioner or the authorised person ‘may charge the officer with the commission of that breach of discipline’.
	63 The VPM is annexed to this judgment marked ‘C’. Clause 1 of the VPM is as follows:
	64 Clause 1.1 is not an unqualified requirement for all existing employees of Victoria Police to receive a dose of COVID-19 vaccine. The requirement for an employee to have an up-to-date vaccination status entails a requirement to be vaccinated. However, that requirement only applies to employees who are working outside of their ordinary place of residence. Further, for the purpose of the VPM, an employee’s place of residence is a workplace. So much is clear from the statement in Clause 1.2, ‘prior to attending a workplace other than their home’.
	65 Clause 1.1 did not impose an obligation upon the plaintiff to receive a dose of COVID-19 vaccine prior to 16 August 2022. Rather, clause 1.1 prohibited the plaintiff from working outside his ordinary place of residence without first having an up-to-date vaccination status and having provided evidence of this status to Victoria Police.
	66 Mr Garozzo, who appeared for the defendant, did not submit that clause 1.1 imposed an obligation upon the plaintiff to receive at least one dose of COVID-19 vaccine prior to 16 August 2022. Rather, he submitted that clause 1.2 imposed an obligation upon the plaintiff to have received a dose of COVID-19 by 16 August 2022. He submitted that it is axiomatic that clause 1.2 is a direction not only to provide evidence of vaccination status, but also a direction that employees be vaccinated prior to doing so. He submitted that it would be absurd to read the direction in clause 1.2 as other than a direction requiring employees also to have been vaccinated.
	67 The defendant accepts that clause 1.2 does not impose an obligation upon an employee to be vaccinated if Victoria Police has agreed that the employee can work exclusively from their ordinary place of residence (‘working from home exemption’). The defendant submits that if an employee has entered into a flexible workplace agreement under the enterprise bargaining agreement pursuant to which the employee is permitted to work exclusively from their place of residence, the employee would be exempt from what is otherwise a mandatory requirement under clause 1.2 to be vaccinated. The defendant submits that this exemption did not apply to the plaintiff because the defendant had not agreed that the plaintiff could work exclusively from his place of residence. The defendant submits that the letter sent to the plaintiff by Mr Haslem on 18 July 2022 was predicated upon the plaintiff returning to a workplace other than his place of residence.
	68 The defendant correctly submits that employees who have an agreement to work exclusively from their ordinary place of residence are exempt from the obligations created by the VPM. The phrase ‘work outside their ordinary place of residence’ appears in clauses 1.1, 1.2 and 1.3 of the VPM. The directions in clause 1.2 must be complied with ‘prior to attending a workplace other than their home’. All words in a statute must be given meaning and effect. To give meaning and effect to the phrases ‘work outside their ordinary place of residence’ and ‘prior to attending a workplace other than their home’, clauses 1.1 and 1.2 should be read as containing an exemption in respect of employees who have an agreement to work exclusively from their ordinary place of residence.
	69 The defendant does not submit that the plaintiff had received and understood a lawful direction to attend at a workplace other than his place of residence between 18 July 2022 and 16 August 2022. The defendant submits that unless Victoria Police had agreed that the plaintiff could work exclusively from his place of residence, he was subject to a mandatory requirement to be vaccinated irrespective of whether he had been directed to work at a workplace other than his place of residence. The defendant submits that the obligation to be vaccinated under clause 1.2 applies equally to employees who work, or who may need to work, outside of their ordinary place of residence. The defendant submits that the plaintiff could be directed by the Chief Commissioner to work at a workplace other than his ordinary place of residence and was therefore someone who may need to work at a workplace other than his ordinary place of residence.
	70 It is common ground that the Court should apply principles of statutory interpretation to the construction of the VPM. The VPM is a subordinate instrument made pursuant to the powers conferred upon the Chief Commissioner by s 60 of the Act. The principles relating to the interpretation of legislation are applicable to the interpretation of subordinate instruments. The interpretation of the VPM must begin with a consideration of the text itself. The provisions of the VPM must be construed in the context of the VPM as a whole.
	71 Clause 2 of the VPM states that employees who do not comply with the directions outlined in the policy may be subject to disciplinary action. Clause 1.2 states that, prior to attending a workplace other than their home, an employee must provide vaccination evidence of their vaccination status to the satisfaction of Victoria Police, as follows:
	72 The VPM defines ‘Vaccination evidence’ as follows:
	73 The VPM defines vaccination status as follows:
	74 The VPM defines ‘Under-vaccinated’, as follows:
	75 The VPM defines ‘Up-to-date’ as follows:
	76 The direction in clause 1.2 for employees to provide ‘vaccination evidence of their vaccination status’ can be contrasted with the provision in clause 1.1 in respect of recruitment of prospective employees requiring evidence of up-to-date vaccination status:
	77 The direction in clause 1.2 for employees to provide ‘vaccination evidence of their vaccination status’ would be complied with if an employee provided evidence that they had not been vaccinated. Vaccination status includes the status of being under-vaccinated. Vaccination evidence includes the name or type of any dose of an approved COVID-19 vaccine received by a person. The inclusive nature of the definition of vaccination evidence allows an employee to comply with clause 1.2 by providing evidence of the vaccination status of being under-vaccinated. The inclusive definition of ‘vaccination evidence’ can be contrasted with the exclusive definition of ‘vaccination status’. An employee will comply with the direction in clause 1.2 if the employee provides evidence of being under-vaccinated. The plaintiff provided such evidence in an email to Mr Haslem on 16 August 2022. Contrary to the defendant’s submissions, clause 1.2 does not, in addition to directing employees to provide vaccination evidence of vaccination status, constitute a direction for an employee to be vaccinated.
	78 The defendant contends that clause 1.3 supports a construction of clause 1.2 as constituting a direction for employees to receive a dose of COVID-19 vaccine:
	79 Clause 1.3 does not mandate a conclusion that clause 1.2 is a direction for all employees to receive a dose of COVID-19 vaccine. First, clause 1.3 sets out ‘requirements’ as opposed to ‘directions’. Clause 2 of the VPM states that an employee who does not comply with ‘the directions outlined in this policy’ may be subject to disciplinary action. Non-compliance with the requirements in clause 1.3 does not render an employee liable to disciplinary action. Second, clause 1.3 does not prescribe a timeframe within which an employee is to obtain up-to-date vaccination status. Third, in contrast to clause 1.2 the requirements in clause 1.3 are not couched in mandatory terms. Fourth, the final stipulation in clause 1.3 that an employee is ‘to only work outside of their ordinary place of residence if they have an up-to-date vaccination status’, expressly contemplates an under-vaccinated employee continuing to work for Victoria Police from their ordinary place of residence.
	80 The VPM is a subordinate instrument made pursuant to powers conferred upon the Chief Commissioner by s 60 of the Act. The headings in the VPM form part of the VPM. It is legitimate to take headings into account for the purposes of interpretation to the extent that the provisions in question are ambiguous. To the extent that there is ambiguity as to whether clause 1.2 constitutes a direction for all police officers (save for those with a medical exemption or an agreement to work exclusively from their ordinary place of residence) to be vaccinated, the headings in clause 1.1 and 1.2 are of assistance in resolving such ambiguity. The heading to clause 1.1, ‘Vaccination Requirements’, supports a finding that clause 1.1 prescribes the circumstances in which an employee must have up-to-date vaccination status, which necessarily entails the employee being vaccinated. Those circumstances are where the employee is working outside their ordinary place of residence. The heading to clause 1.2, ‘Evidence of Vaccination Status’ supports a finding that clause 1.2 does not constitute a direction for an employee to receive a dose of COVID-19 vaccine. Rather, clause 1.2 is a direction that, prior to attending a workplace other than their ordinary place of residence, an employee must provide vaccination evidence of their vaccination status.
	81 If, contrary to the findings set out above, clause 1.2 does constitute a direction which required the plaintiff to be vaccinated, clause 1.2 does not stipulate a date by which employees are to be vaccinated. The DIO stated in his decision, ‘the Victoria [P]olice Manual COVID vaccination replaced the CCI and required all employees to be vaccinated by 12 July 2022 unless exempted’. This statement is not supported by the text of the VPM. The VPM does not prescribe a date by which employees are to be vaccinated. This is significant because the plaintiff was charged with a breach of discipline by reason of a failure to receive any dose of COVID-19 by 16 August 2022. The text of the VPM does not support a finding that the plaintiff was required to be fully vaccinated within five weeks of the VPM commencing operation on 12 July 2022. Notwithstanding this the DIO concluded that the Charge was proven because the plaintiff had not been fully vaccinated by 16 August 2022.
	82 The plaintiff’s failure to receive a dose of COVID-19 vaccine between 12 July 2022 and 16 August 2022 did not constitute a breach of clause 1.2. Clause 1.2 does not constitute a direction that an employee must be vaccinated. In light of this conclusion it is unnecessary to address the defendant’s contention that clause 1.2 applies to the plaintiff because he is an employee who may need to work outside his ordinary place of residence. Irrespective of whether the plaintiff was such an employee, he did not breach clause 1.2 by reason of not having received a dose of COVID-19 vaccine prior to 16 August 2022. Consequently, the DIO did not have power under s 132(1)(a) of the Act to find the Charge proven and reprimand the plaintiff.
	83 The plaintiff submits that if clause 1.2 of the VPM does constitute a direction which required the plaintiff to be vaccinated by 16 August 2022, the DIO’s decision to reprimand the plaintiff should nevertheless be quashed on the ground of denial of procedural fairness. First, the plaintiff submits that the Charge failed to give him sufficient notice of the case which he was required to meet. Second, he submits that during the hearing on 9 December 2022 the DIO failed to bring to his attention the critical issues on which the decision to uphold the Charge would turn, thereby depriving him of an appropriate opportunity to deal with those issues.
	84 The statutory framework within which a decision maker exercises statutory power is of critical importance when addressing the content of an obligation to accord procedural fairness. The content of a requirement to accord procedural fairness will depend on the facts and circumstances of the particular case.
	85 The following provisions of the Act are important for the purpose of determining the content to be given to the requirement under s 131(3)(d) for a DIO to accord procedural fairness. Section 128(1)(a) and (b) provide that a charge must be in writing and contain particulars of the alleged breach of discipline. Section 129(1) provides that a person authorised by the Chief Commissioner to conduct an inquiry ‘must inquire into and determine the charge’. The procedure of the inquiry is at the discretion of the person conducting it: s 131(1)(a). The proceeding must be conducted with as little formality as the requirements of the Act and the proper consideration of the matter permit: s 131(3)(b). The person conducting the inquiry is not bound by the rules of evidence but may inform themselves in any way they see fit: s 131(3)(c).
	86 The person conducting an inquiry ‘must inquire into and determine’ the charge. The duty imposed upon an inquiry officer is not a duty to review a decision, such as the duty imposed on the Refugee Review Tribunal by s 414 of the Migration Act 1958 (Cth) to review an administrative decision.
	87 In Minister for Immigration and Citizenship v SZIAI, the High Court addressed the distinction between adversarial and inquisitorial proceedings:
	88 It has been said in this Court on more than one occasion that proceedings before the Tribunal are inquisitorial, rather than adversarial in their general character. There is no joinder of issues as understood between parties to adversarial litigation. The word "inquisitorial" has been used to indicate that the Tribunal, which can exercise all the powers and discretions of the primary decision-maker, is not itself a contradictor to the cause of the applicant for review. Nor does the primary decision-maker appear before the Tribunal as a contradictor. The relevant ordinary meaning of "inquisitorial" is "having or exercising the function of an inquisitor", that is to say "one whose official duty it is to inquire, examine or investigate". As applied to the Tribunal "inquisitorial" does not carry that full ordinary meaning. It merely delimits the nature of the Tribunal's functions. They are to be found in the provisions of the Migration Act. The core function, in the words of s 414 of the Act, is to "review the decision" which is the subject of a valid application made to the Tribunal under s 412 of the Act.
	89 Unlike the Refugee Review Tribunal an inquiry officer appointed under s 130(1)(b) of the Act has a duty to inquire rather than review. It follows that the ordinary meaning of ‘inquisitorial’ is apt to describe the nature of an inquiry into an alleged breach of discipline. Nevertheless, it is clear from the express terms of s 131(3)(d) that the DIO was subject to an obligation to accord the plaintiff procedural fairness.
	90 In Maund v Racing Victoria Ltd the Court of Appeal addressed the degree of specificity required in allegations in the context of a disciplinary proceeding:
	91 An allegation that a police officer has failed to comply with a Chief Commissioner’s Instruction is a very serious matter. If the charge is upheld the potential sanctions under s 132(1) range from a reprimand to dismissal. The seriousness of an allegation is a matter which informs the adequacy of the specificity of an allegation of a breach of discipline. Further, the inquisitorial nature of an inquiry under s 131 informs the adequacy of the specificity of an alleged breach of discipline. The absence of a contradictor reinforces the need for a charge to be sufficiently particularised to allow the officer to prepare and mount a defence.
	92 Clause 1.7.1 of the Charge states:
	93 The Charge did not adequately indicate to the plaintiff the nature of the alleged breach of the VPM because it did not allege that the breach was based on non-compliance with directions in clause 1.2. The plaintiff did not have a fair opportunity to meet the allegation in clause 1.7.1 because the Charge did not disclose the basis of the alleged breach. At no time prior to the hearing of the plaintiff’s application for judicial review on 13 March 2024 did the defendant contend that the basis of the plaintiff's alleged breach of the vaccination requirements of the VPM was his failure to comply with clause 1.2 of the VPM.  Further, the Charge did not allege:
	(i) That the plaintiff was subject to the directions in clause 1.2 because he was an employee who ‘may need to’ work outside his ordinary place of residence; and
	(ii) That the plaintiff was obliged to be vaccinated irrespective of whether he had received a direction to work outside of his ordinary place of residence.

	94 The plaintiff also submits that the obligation to accord procedural fairness required the DIO to disclose any issue which was critical to the decision to uphold the Charge. In support of this proposition the plaintiff relies upon the following passage from the judgment of the Court of Appeal in Chief Commissioner of Police v IHF (‘IHF’):
	95 Immediately following the passage set out above the Court of Appeal stated:
	96 The defendant submits that the judgment in IHF concerned a decision of the PRS Board which was the result of an adversarial process as distinct from an inquisitorial hearing under s 131 of the Act. I accept this submission. However, proceedings before the PRS Board are subject to provisions which correspond with provisions governing an inquiry conducted by a DIO. The PRS Board is bound by the rules of natural justice: s 155. It may regulate its own procedures: s 156(3). It is not bound by the rules of evidence and may inform itself on any matter as it sees it: s 159(1). The right of an affected person to have the opportunity to ascertain and address issues that are ‘in the ring’ applies equally to an inquiry conducted under s 131 of the Act and a hearing before the PRS Board.
	97 The defendant submits that as the inquiry conducted on 9 December 2022 was in the nature of an inquisitorial hearing, the obligation to accord procedural fairness did not require the DIO to disclose potential adverse findings to the plaintiff. In support of this submission the defendant cited the following passage from the judgment of Gummow and Hayne JJ in Abebe v The Commonwealth of Australia.
	98 In Abebe, the plaintiff challenged a decision of the Refugee Review Tribunal on the ground of denial of procedural fairness. The denial of procedural fairness was said to arise from the failure of the Tribunal member to put to the plaintiff any suggestion that her account of having been detained and raped whilst in Ethiopia was untrue. In a passage from their judgment immediately following that which is set out above, Gummow and Hayne JJ stated:
	99 The judgment of Gummow and Hayne JJ in Abebe is authority for the proposition that a person conducting an inquisitorial hearing is not subject to the rule in Browne v Dunn. Hence, there was no obligation upon the Tribunal Member to put to the applicant that her account of being detained and raped was untrue. Abebe is not authority for the proposition that because the DIO was conducting a hearing of an inquisitorial nature he was not subject to an obligation to disclose to the plaintiff issues which were critical to his decision which were not apparent from the terms of the Charge.
	100 In Minister for Immigration and Multicultural Affairs, Re; Ex parte Applicant S154/2002 the High Court stated:
	101 Although the rule in Browne v Dunn does not apply to inquisitorial proceedings, the person conducting an inquisitorial hearing is required to disclose issues which are determinative of the decision. In SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs & Anor (‘SZBEL’) the High Court upheld a challenge to a decision of the Refugee Review Tribunal on the ground of denial of procedural fairness in circumstances where the applicant did not have the opportunity to address or lead further evidence on ‘determinative issues arising in relation to the decision under review’. The Court also addressed the distinction between those matters which should be raised with an applicant in inquisitorial proceedings and those which it is not necessary to raise:
	102 The written submissions filed by the plaintiff prior to the disciplinary hearing on 9 December 2022 contend that the VPM did not impose any obligation upon him to receive a dose of COVID-19 vaccine so long as he continued to work from his place of residence. The plaintiff’s written submissions contend that, absent a direction that he perform duties from a workplace other than his ordinary place of residence, there was no basis for him to be charged with a breach of the VPM:
	103 The DIO’s decision to find the Charge proven necessarily entails a rejection of the plaintiff’s contention that absent a direction to return to a workplace other than his residence the Charge could not be proven. The rejection of this contention was determinative of the finding that the Charge was proven. Unlike Abebe, the present proceeding does not involve a failure to disclose a potential adverse finding of fact. Rather, as in SZBEL the non-disclosure denied the plaintiff an opportunity to address determinative issues, namely, whether clause 1.2 was the source of the obligation to be vaccinated and whether it required the plaintiff to be vaccinated irrespective of whether he had been given a direction to attend a Victoria Police workplace other than his residence. It was not apparent from the terms of the Charge that the Chief Commissioner alleged that clause 1.2 was the source of the obligation to be vaccinated and that the plaintiff was in breach of clause 1.2 of the VPM by reason of being a person who may need to attend a Victoria Police workplace other than his home. Nothing was said during the course of the hearing on 9 December 2022 which disclosed these critical issues to the plaintiff.
	104 The ‘ordinary incidents’ of natural justice/procedural fairness ‘include the absence of the actuality or appearance of disqualifying bias and the according of an appropriate opportunity to be heard’. The purpose of according an appropriate opportunity to be heard is to bring an affected party’s attention to the critical issues or factors on which a decision is likely to turn and give an opportunity to that party to deal with them. The plaintiff was denied an appropriate opportunity to be heard because the DIO did not provide him with an opportunity to address the proposition that clause 1.2 was the source of the obligation to be vaccinated and that he was in breach of clause 1.2 irrespective of whether he had been directed to attend at a Victoria Police workplace because he was a person who may need to attend a workplace other than his home.
	105 It is necessary to address the question of whether the failure to accord the plaintiff procedural fairness was material, thereby resulting in the invalidity of the determination. In LPDT v Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs & Anor the High Court addressed what must be shown to demonstrate that an error meets the threshold of materiality:
	106 The plaintiff has established that he was denied procedural fairness by reason of the inadequacy of the Charge and the non-disclosure by the DIO of determinative issues. Both breaches of procedural fairness are material. If the plaintiff had been accorded procedural fairness he would have had an opportunity to address the issue of whether between 12 July and 16 August 2022 he was subject to clause 1.2 because he was an employee who may need to work at a workplace other than his ordinary place of residence.
	107 Whether, during the period 12 July to 16 August 2022, there was a need for the plaintiff to work at a workplace other than his ordinary place of residence is a question of fact, which is not necessarily resolved simply by pointing to the power of the Chief Commissioner to direct a sworn police officer to work at a particular workplace. Between 12 July and 16 August 2022 the plaintiff did not have current Operational Safety and Tactics Training (‘OSTT’) and therefore could not undertake operational duties requiring the use of OSTT equipment. It is not necessary to express a concluded view as to whether between 12 July and 16 August 2022 the plaintiff was a person who may have needed to work at a workplace other than his ordinary place of residence. For the plaintiff to satisfy the threshold of materiality it is sufficient to conclude as follows. First, that had the plaintiff been given an opportunity to do so, he could have made submissions and led evidence resisting the proposition that, during the period 12 July and 16 August 2022, he was a person who may have needed to work at a workplace other than his ordinary place of residence. Second, that there was ‘a possibility, not fanciful or improbable’, that the decision to uphold the Charge ‘could have been different’ if the plaintiff had been afforded an opportunity to have made submissions and lead evidence addressing this issue. The plaintiff has established that the denial of procedural fairness meets the threshold of materiality with the consequence that the DIO’s determination was invalid.
	108 The plaintiff’s failure to receive any dose of COVID-19 vaccine by 16 August 2022 did not constitute a breach of the VPM. Consequently, the DIO did not have power to reprimand the plaintiff for a breach of discipline. Further, the plaintiff was denied procedural fairness. First, the Charge did not provide the plaintiff with adequate notice of the alleged breach of the VPM. Second, the DIO failed to disclose to the plaintiff issues which were critical to the decision to find the Charge proven. In light of these findings it is unnecessary to address the other grounds upon which the plaintiff challenges the DIO’s decision to find the Charge proven and to reprimand him.
	109 The Court shall order that the decision of the defendant made 9 December 2022 finding the Charge of failing to comply with the Chief Commissioner’s instructions proven and reprimanding him pursuant to s 132(1)(a) of the Victoria Police Act 2013 be quashed. I shall provide the parties with an opportunity to make submissions as to the cost of the proceeding. My provisional view is that the defendant should pay plaintiff’s costs on a standard basis, to be taxed in default of agreement.
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